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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS, AND 

THE COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLIVER WBNDBLL HOLMES, Circuit Justice Waslilngton, D. C. 

Hon. LE BARON B. COLT, Circuit JUdge Providence, R. T. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGB, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTOÎSI, Jr., District Judge, Massachusetts^ Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge New Yorli, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New Yorlt. N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge New Haven, Oonn. 

Hon. JAMES P. PLATT, District Judge, Connecticut Harttord, Conn. 

Hon. THOMAS I. CHATFIBLD, District Judge, E. D. New York.... Brooklyn, N. Y. 

Hon. VAN VBCHTBN VBEDER, District Judge, E. D. New York. ..... .Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York... .New York, N, Y. 

Hon. LEARNBD HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Bultalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOHN B. MoPHERSON, Circuit Judge Philadelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmington,' Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth. N. J. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. J. WHITAKER THOMPSON, District Judge, E. Pennsylvania^ Philadelphia, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Penn-sylvanla Pittsburg, Pa. 



> Appointed August 12, 1912. » Appointed July 16, 1912. 
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FOURTH CIRCUIT, 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge AsheviUe, N. C. 

Hon. JOHN C. ROSE, Di6trlc|; Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. G. 

Hon. HENRY A. MIDDLBTON SMITH, District Judge, E. and W. D. S. C.Charleston, S. C. 

Hon. EDMUND WADDILL, Jr,, District Judge, E. D. Virginia Richmond. Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phllippl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charleston, W. Va, 



FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEB, Circuit Judge Atlanta, Ga. 

Hon. A. F. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge... Huntsyllle, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgoraery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florlda' Jacksonville, Fia. 

Hon.'JOHN M. CHENEY, District Judge, S. D. Florlda* Jacksonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS E. POSTER, District Judge, E. D, Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport. La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D, Texas Houston, Tex. 

Hon, THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Raplds, Mlch. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Raplds, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLB, District Judge, B. Michlgan Détroit, Mlch. 

Hon. CLARBNCB W. SESSIONS, District Judge, W. D. Michigan Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, DhiO. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohlo Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio ....Columbus, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee..,. Knoxville, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 



• Resigned July 9, 1912. * Appolnted August 26, 1912, to succeed James W. Locke. 
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SEVENTH CIRCUIT 



Hon. HORACE H. LTJRTON, Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit Judge Goslien, Ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Slieboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPBNTER, District Judge, N. D. Illinois Chicago, III. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. UUnols Urhana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indlana Indianapolls, Ind. 

Hon. FERDINAND B. GBIGER, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madisou, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTBR. Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo, 

Hon. WALTBR I. SMITH, Circuit Judge Council Blufls, lowa. 

Hon. JACOB TRIEBBR, District Judge, E. D. Arkansas Llttle Rock, Ark. 

Hon. P. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LBWIS, District Judge, Colorado Denver, Colo. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. HENRY THOMAS REBD, District Judge. N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolia, Minn. 

Hon. PAGE MORRIS, District .ludge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, E. Okiahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Okiahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. BRSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. RICHARD B. SLOAN, District Judge, Arizona" Phœnix, Ariz. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington». ..Seattle, Wash. 

Hon. OLIN WELLBORN. District Judge, S. D. California Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. CHARLES E. WOLVBRTON, District .Tudge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Ncv. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAN FLBET, District Judge, N. D. California San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. CLINTON W. HOWARD, District Judge, W. D. Washington'.. Bellingham, Wash. 

» Appointed August 26, 1912. " Resigned August 5, 1912. 

' Appointed August 26, 1912. 
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COMMERCE COURt 

Hou. MARTIN A. KNAPP, Preslcllng Judge Washtngton, D. 'q," 

tlon. ROBERT W. ARCHBALD, Assoolate Judge... * Washington, D. o. 

Hon. WILLIAM H. HÙNT, Assoolate Judge Washington, D. a 

Hon. JOHN E. CARLAND, Asspclate Judge Washington, D. 0. 

Uon. JULIAN W. HACK, Asiioclata Judge , .......Wasliiugtoc, D. 0, 
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In re WILLIAMS. 

COAL CITY IIOUSE FURNISHING CO. et al. v. HOGUE et al. 

(Circuit Court o£ Appeals. Fourth Circuit. May 29, 1912.) 

No. 1,097. 

1. Bankbuptcy (§ 262*) — Sale of Pbopebty — Rights or Bidder. 

A bidder at a sale by a trustée in baukruptcy wbose bid the trustée 
declined to conslder, altbough a lower bid was accepted, and who was 
required by the référée as a condition to the reopeniug of the sale to 
biud himself to make an upset bid substautially larger, had the right to 
except to sueh order, and to bave tbe same reviewed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 363-365; 
Dec. Dig. § 262.*] 

2. Bankbuptcy (§ 262*) — Sale of Pbopebty — Rights of Biddeb. 

The highest bidder for property offered for sale by a trustée in bank- 
ruptcy who is willing and able to coniply with the terms of the sale is 
entitled to hâve bis bid accepted and reported for confirmation, and to 
hâve it confirmed, unless the référée Is of the opiuiou that the property 
did not bring a fair priée, or is offered an advanced bid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 363-365; 
Dec. Dig. § 262.*] 

Appeal from the District Court of the United States for the 
Northern District of West Virginia, at PhiHppi. 

In the matter of Benjamin G. WilHams, bankrupt. Appeal by the 
Coal City House Furnishing Company, the Schmulbach Brewing 
Company, and Edward B. Frauzlieim from an order directing a re- 
sale of property by George R. Hogue, trustée. Affirmed. 

H. N. Ogden, of Fairmont, W. Va. (J. W. Ritz, of Wheehng, W. 
Va., and G. A. Vincent, of Fairmont, W. Va., on the brief), for ap- 
pellants. 

Charles T. Herd, of Morgantovvn, W. Va. (W. S. Meredith, of 
Fairmont, W. Va., on the brief), for appellees. 

Before GOFF, Circuit Judge, and CONNOR, District Judge. 

♦For otjier cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
197 F.— 1 
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CONNOR, District Judge. The record discloses that on June 10, 
1911, George R. Hogue, trustée in bankruptcy of Benjamin G. Wil- 
liams, bainkrupt, pursuant to an order in the cause, offeredi for sale, 
at public auction, certain real property belonging to the estate of 
the bankrupt known as the Skinner Tavern Hôtel, which had been ap- 
praised at the sum of $100,000. The terms of sale were one-fourth 
cash, balance in three annual installments, with interest from date, 
the purchaser to exécute his promissory negotiable notes. At the sale 
Charles T. Herd and others made bids amounting to the sum of $73,- 
000. The sale was adjourned to June 24, 1911, when the same per- 
sons again made bids, said Herd bidding the sum of $75,425, where- 
upon the trustée, after conférence with his attorney, demanded of 
saidi Herd that he state for whom he was bidding, to which he re- 
sponded that he was bidding as trustée. The trustée informed Herd 
that unless he disclosed the name of his principal, showing that he 
was a responsible party, his bid would not be received or announced. 
Herd refused to do so, saying that he would thereafter bid for him- 
self. The auctioneer thereupon, by direction of the trustée, proceed- 
ed with the sale when B. G. Williams and Henry Schmulbach bid 
the sum of $75,500, whereupon Chas. T. Herd raised said bid to the 
sum of $75,525, stating that in making said. bid he was acting for 
himself, which bid the trustée refused to receive, and, by his direc- 
tion, the bid of $75,500 was accepted as the last and highest amount 
bid for the property. The trustée reported the sale to the référée, 
recommending its confirmation to the Schmulbach Brewing Company, 
the bid of B. G. Williams and Henry Schmulbach having been duly 
assignée to said Company. At the time set for hearing the motion 
for confirmation of the sale, Herd appeared and filed his pétition 
setting forth the foregoing facts, and asking that he be accepted as 
the last and highest bidder at said sale, at the sum of $75,525, ten- 
dering, with said pétition, a certified check for the sum of $18,881.25, 
for the one-fourth cash payment, and averring his readiness to exé- 
cute his notes for the deferred payments in accordance with the terms 
of saidi sale. The référée, after hearing the évidence, affidavits, etc., 
filed by the parties, found the f oUowing facts : 

"That the trustée, George R. Hogue, sold the Skinner Tavern parcel of 
real estate on the 24th day of June, 1911, to B. G. Williams and Henry 
Schmulbach for $75,500, which has been assigned to the Schmulbach Brewiug 
Company, and the company having ofCered, in wtiting, elther to make a cash 
payment sufficient to eover ail charges prior to its claim and receipt for the 
residue or pay the one-fourth of said $75,500 in cash and give thelr notes 
each for the one-fourth thereof, payable in one, two, or three years, respec- 
tively, from the 24th day of June, 1911, with interest thereou from date at 
the rate of 6 per cent., and it also further appearlng that Charles T. Herd 
was a bidder on said Skinner Tavern parcel on the 24th day of June, 1911, 
having bid therefor, upon the refusai of the said Charles T. Herd to disclose 
for whom he was bidding, declined to receive his bid and the said Charies T, 
Herd, excepting to said sale and requesting a re-sale of said Skinner Tavern 
parcel, etc." 

The référée made an order providing that if said Herd would with- 
in 10 days offer an "upset bid" of $78,000, and file a certified check for 
one-fourth thereof, or a good and sufficient bond conditioned to pay 
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said sum, that said property be resold, etc. To this order Herd ex- 
cepted, and filed a pétition for review by the Judge of the District 
Court, which was granted. Upon the hearing Judge Dayton reversed 
the order of the référée, and directed that the référée make an order 
that the trustée proceed to sell the property provided that Herd, with- 
in 10 days, file a certified check for one-fourth the amount of his bid, 
and that at such sale, unless a larger sum was bid, he accept Herd's 
bid of $75,525. To this judgment the Schmulbach Brewing Company 
assigned error, and appealed. 

[1] The first assignment of error challenges the right of Herd to 
except to the order of the référée in the premises. It is well settled 
that: 

"A purchaser or bidder at a master's sale in chancery subjects himself 
quoad hoc to the jurisdictlon of the court, and can be compelled to perform 
hls agreement speclflcally. It would seem that he must acquire a correspond- 
ing rlght to appeal and daim, at the hands of tlie court, such relief as the 
miles of equity proceedings entitle him to." Blossom x. Railroad Co., 1 Wall. 
655, 17 L. Ed. 673; Delaplalne v. Lawrence, 10 Palge (N. Y.) 602. 

When the property was offered for sale by the trustée ail persons 
who, in good faith, and with capacity to comply >vith the proposed 
terms, were présent at the time and place, were entitled to make of- 
fers or bids, and the one proposing to pay the largest and highest 
sum was entitled to hâve his bid or offer accepted upon complying 
with the terms of the sale, and reported to the court for confirmation, 
or such other orders in the cause as to the court should seem proper 
and in accordance with the interest of the parties, or the estate, and 
the course and practice of the court. In Mayhew v. West Virginia 
Oil & Oil Land Co. (C. C.) 24 Fed. 205, 215, Mr. Chief Justice 
Waite said): 

"In chancery a bidder at a sale by a master, under decree of the court, is 
not consldered a purchaser until the report of sale is confirmed. * « • 
The court stands in the place of the vendor using the master to recelve and 
report bids." Camden v. Mayhew, 129 U. S. 73, 9 Sup. Ct. 24G, 32 I* Ed. 608. 

[2] We entertain no doubt that Herd acquired, by his proposai to 
pay the sum of $75,525 accompanied by his readiness and ability 
to comply with the terms upon which bids were invited by the trus- 
tée, the right to hâve his bid reported to the référée, and unless an 
advanced bid was made, or the référée was of the opinion that the 
land had not brought a fair price, to hâve the sale confirmed to him. 
We are further of the opinion that, by reason of this status in the 
proceeding, he was entitled to bave the order of the référée reviewed 
by the judge. It is well settled that the trustée is, in the absence of 
any controlling reason to the contrary, such as fraud, conceded, or 
probably manifest inability to comply with the terms of the sale, bound 
to accept ail bids and report the same to the court. 17 Am. & Eng. 
Enc. 978. It is equally clear that the trustée had no right to demand 
that Herd disclose to him the names of the persons for whom he 
was acting. Conceding, however, pro hac vice that he was entitled 
to do so, it is manifest that, when Herd, upon being told that his 
bid in a représentative capacity would not be accepted, announced 
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that he would thereafter bid for himself and upon his own respon- 
sibility, was entitled to hâve his bid accepted. Loveland on Bank- 
ruptcy, 7S2. The trustée was entitled to demand immédiate compli- 
ance after accepting the bid, and, upon f ailure on the part of the bid- 
der to open the biddings and resell the property. Hildreth v. Tur- 
ner, 89 Va. 858, 17 S. E. 471. It follows, therefore, that the référée 
had no right to impose upon Herd, as a condition précèdent to open- 
ing the biddings, that he make an "upset bid" of $78,000. The effect 
of this order was that Williams and Schmulbach were entitled to take 
the property at $75,500, unless Herd would pay $78,000, although 
he stood ready, willing, and able to comply with his bid of $75,525. 
This was manifestly unjust, and therefore erroneous. To the sug- 
gestion that, by affirming the order of the judge, the estate will be 
subjected to danger of losing the interest on the amount of the bid, 
the answer is manifesta — this resuit is due to the improper course 
pursued by the trustée in refusing to accept and report Herd's bid, 
the last and highest made. The responsibility lies at his door. We 
concur in ail respects with the order of Judge Dayton ordering a re- 
sale starting the bidding at Herd's bid of $75,525. We forbear to 
discuss the reasons which, from the record are évident, controlled 
the trustée in pursuing the course prescribed by well settled rules of 
procédure in such cases. It is unnecessary to cite authorities to show 
that a sale by a trustée in bankruptcy, except where otherwise con- 
trolled by statute, is subject to the gênerai rules and principles of 
procédure obtaining in other judicial proceedings. 
The judgment of the District Court is affirmedi. 



IMPERIAL WATBR CO. NO. 5 T. HOI/ABIRD et al.t 
(Circuit Court of Appeals, Nlnth Circuit. May 6, 1912.) 
No. 2,001. 

1. Watehs and Wateb Cotjeses (i 240*) — Ibbigation Companies — Appeopki- 

ATION OF WaTKR WATER KIQHTS. 

Under Const. Cal. art. 14, § 1, which déclares that the use of ail water 
appropriated for sale, rental, or distribution is a public use and subject 
to State régulation and control, and the statutes enacted pursuaut there- 
to, Civ. Code Cal. § 1410 et seq., which require the appropriator of water 
to designate the place of use and to at once commence and continue the 
construction of works to apply it to such use, an Irrigation company by 
appropriating water for use on public lands, then unoccupied, and in 
advance of the actual , construction of works, does not acquire the water 
right appurtenant to such lands so as to be enabled to charge subséquent 
Bettlers for such naked right in addition to rates for the water furnished. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. DIg. 
I 240.*] 

2. Waters an0 Watee Coueses (§ 232*) — Ieeigation Companies — Contracts 

— Vamdiïy. 

Complalnant, a state corporation, made an appropriation of the great- 
er part of the water of the Colorado river for the irrigation of lands 
In Mexico and the Impérial Valley in Oallfornia, which were then pub- 
lic lands owneil by the United States and the state. The lands were 

•For other cases see eame toplc &. i numbbr In Dec. & Am. Dlgs. 1907 ta date, A Kep'r Indexe» 
t Rebearing denied October 7, 1912. 
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tlesert lands, and there was no other source f roni wliich tbey coiild be 
irrigated. Complainant's caual cominenced in Callfornla, extended into 
Mexico, and back across the boundary. It organized a couipany in 
Mexico to bave charge of that part of its works, of whicb it owned ail 
of the stock. It also later organized subordluate niutual companles, each 
of which .was to furnish water for the irrigation of certain desiguated 
lands in the valley to its stockboldeis who were requlred to be owners 
of such lands and to purchase one share of stock for each acre to be 
irrlgated. Tbey were also requlred to pay rates for the water which 
was to be supplied by the Mexican Company. Hélé, that a contract 
between coniplainant and sucb a local company, by which the latter 
agreed that complainant should bave ail of its capital stock with the 
rlgbt to sell the sanie to settlers at such priées as it might flx and keep 
the proceeds, the etfect of which was to enable complainant to charge 
such settlers for the water rights to their lands, was void for waut of 
considération. 

TKd. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. §§ 321, 322 ; Dec. Dig. § 232.*] 

Gilbert, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Southern District of Cahfornia. 

Suit in equity by W. H. Holabird, as receiver of the California De- 
velopment Company, and the California Development Company, against 
the Impérial Water Company No. 5, for cancellation of a written in- 
strument. Decree for complainants, and défendant appeals. Re- 
versed. 

The California Development Company, the coniplainant in thls action, is 
a corporation organized and incorporated under the laws of the state of New 
Jersey on the 23d day of Aprll, 1896, with a capital stock of .¥1,250,000, 
divided into 12,500 shares of $100 each. ïhe gênerai purpose of the corpora- 
tion was to appropriate and divert a large part of the flow of the Colorado 
river at or near a point on the right or westerly bank of the river in the 
State of California, known as Hanlon's Heading, and to conduct the water 
so diverted through a canal in a soutbwesterly course into Mexican Terri- 
tory, and thenee, for a distance of more than 50 miles, by artificial and 
natural channels, in a circuitous course northwesterly across the boundary 
Une and back into the United States to a large tract of unoccupied public 
land in the county of San Diego (later the county of Impérial) in the 
State of California, and known as Impérial Valley. The canal in the Re- 
publlc of Mexico was placed in the nameiof a Mexican corporation organized 
on May 15, 1898, as La Sociedad de Yrrigacion y Terrenos de la Baja Cali- 
fornia, and referred to In thèse proceedings as the "Mexican Company." 

The capital stock of the Mexican Company was $62,500, divided into 625 
shares of the par value of $100. Ail of the stock of the Mexican Company 
was owned by the complainant, and it is conceded that the Mexican Com- 
pany was but a means employed by the complainant to carry eut the pur- 
poses of its organizatlon which were to manage the affalrs of complainant's 
canal in Mexican territory and deliver water at the international boundary 
line to corporations , formed in California by the coniplainant to receive such 
water. 

It is stipulated by the parties to thls action that at varions dates com- 
mencingias early as December 2, 1893, down to at least as late as December 
2, 1908, the California Development Company and its various predecessors 
in interest posted and caused to be duly recorded, in the lecorder's office 
of the proper county, ■ notice of the appropriation in the statutory form of 
10,000 eubic feet per second of the waters of the Colorado river for the irriga- 
tion of lands in the county of San Diego, later the county of Impérial, in 

•For other cases see same topic & § numbeh in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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the State of Callfornia, and of lands In Lower Callfomia, Republic of Mex- 
ico, and for other pnrposes. 

In further exécution of tlie project of tlie complainant to control the ap- 
propriation and diversion of the waters of the Colorado river for the irriga- 
tion of the lands in Impérial , Valley and to create convenient agencies for 
the distribution and sale of sueh waters, the complainant eaused to be In- 
corporated under the laws of the state of Callfornia a number of corpora- 
tions to take and reeeive water for irrigation, domeslic, and other purposes 
from the "Mexican Company," and distribute the same among the stock- 
hoiders of the corporations for use only on lands owned by them within cer- 
tain deslgnated boundaries descrlbed / in the articles of incorporation. Thèse 
corporations were ail deslgnated Impérial Water Companies, and as orig- 
Inally projected were numbered 1 to 12, but the companies were not ail 
brought Into active corporate existence. No. 2 was merged with No. 4, and, 
as far as can be ascertathed from the présent records, Nos. 3, 9, 10, and 11 
never became active. 

The complainant mapped out for thèse corporations districts of territory 
of the public lands in Impérial Valley as units for irrigation, each one of 
which was to be occupied by the settlers who were to be stockholders in 
one of the companies. The first one of the companies to be organized was 
Impérial Water Company No. 1, Incorporated March 23, 1900, with a capital 
stock of $1,000,000, divlded into 100,000 shares of $10 each. The territory 
assigned to the stockholders of this company embraced an area of about 
100,000 acres — corresponding to the number of shares of the capital stock of 
the Company. Each share of the stock represented the rlght of the stock- 
holder to reçoive water from the "Mexiçan Company" for one acre of land 
owned by him, whlch, under a contract with that company, was flxed at 
four acre-feet per annum for each share of stock, for which the stockholder 
was requlred to pay the Mexican Company a water rate of 50 cents per 
annum per acre-foot. 

The several companies were organized, one after another, by the com- 
plainant on the same gênerai plan as Impérial Water Company No. 1, and 
embraced lands in assigned districts of différent, but presumably of conven- 
ient, areas. The purpose of the complainant was to organlze thèse water 
companies for assigned districts untll ail the irrigable public land in Im- 
périal Valley should be assigned to a water company. The aggregate of the 
capital stock of Impérial Water Companies numbered 1, 4, 5, 6, 7, 8, and 12 
amounted to $4,700,000, divlded into 470,000 shares of $10 each, and rep- 
resenting 470,000 acres of land. 

The défendant, the Impérial Water Company No. 5, was mcorporated on 
February 21, 1901, with a capital stock of $1,000,000, divlded into 100,000 
shares of $10 each. The declared purpose of the corporation was to secure 
a supply of water for irrigation, domestic, and other purposes from the 
"Mexican Company," and to distribute the same at cost among ils stockhold- 
ers only for use upon the lands owned by them within the bonndaries de- 
scribedln the articles of incorporation. The land assigned to this company 
by the complainant embraced 100,000 acres, and each share of stock, as in 
the other companies, represented an acre of irrigable land for which the 
Mexican Company, by an agreement with the défendant company dated 
March 15, 1901, agreed to supply the défendant company with four acre-feet 
of wateî per annum for each share of stock at the rate of 50 cents per annum 
per acre-foot. In considération of this agreement on the part of the Mexican 
Company to dellver water for use on the lands represented by the stock 
of the défendant company, the latter agreed that the Mexican Company 
should hâve the exclusive right to sell the entire shares of its capital stock 
and reeeive for its sole use and beneflt ail the moneys obtained from such 
sale of stock. 

But by an agreement, dated December 28, 1900, between the complainant 
and the Mexican Company, the former had agreed that it wonld build a Sys- 
tem of canals for the diversion of water from the Colorado river, to keep 
such canals in repair, and dellver a sufflcient amount of water for the irri- 
gation of the lands situated in the Republic of Mexico and the United States 
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which were Irrigable by gravity by the System of eanals to be constnieted 
by the complainant. In considération of this agreement, the Mexican Com- 
pany assigned and transferred to the former ail of the stock of Impérial 
Water Company No. 1 and ail the right to receive any of the nioneys which 
would otherwlse be due and payable to the Mexican Company under its con- 
tract with the water company ; and It was further agreed that the Mexican 
Company would make like assignments in the future of ail rights which it 
mlght acquire under simllar contracts with other water comiianies for the 
sale of stock of such companies, or the proceeds to be derived therefrom. 
Under thls agreement, and a subséquent agreement between the complainant 
and défendant dated December 24, 1901, ail of the stock of the défendant 
Company passed to the complainant for sale, together with the proceeds of 
the sale of the stock of the défendant company, with a stipulation contained 
in the later agreement that no stock of the défendant company should be 
issued except upon the order of the complainant, and that no stock of the 
défendant company should be issued or sold in the future by the complain- 
ant except upon there being paid into the treasury of the défendant company, 
at the time of such issue, $1 for each share of stock so issued or sold; such 
suin of money to be used and to beeome a part of a fund for the construction 
of an extension of the canal System so as to furnish water for the land rep- 
resented by the stock that might thereafter be issued. 

The défendant had been organized as a corporation by agents of the com- 
plainant to whom one share of stock each had been given by the complainant. 
Thèse incorporators had never at any time been landowners or settlers upon 
the public lands withln the territory assigned to the défendant company, nor 
had there been at the time of such organization any settlements ma de with- 
ln snch territory, and no settlements had been made upon the land before the 
time the contract was made with the Mexican Company for the delivery of 
water to such land and the surrender of its capital stock. The land belonged 
to the government of the United States, except such school sections in each 
township as belonged to the state, and except a few alternate sections in 
the northern part of Impérial Valley within the grant to the Southern Pa- 
cific Railroad. The land was In its original désert and arid condition, and 
so remained until occupied and reclaimed in part by settlers in accordance 
with the complainant's irrigation scheme. In carrying out this scheme, it 
was recited in the agreement between the complainant and the défendant, 
dated December 24, 1901, that. In order that an équitable division of the 
directory of the défendant company should be had, it was agreed that two 
members of the five members of the board of dlrectors of the said company 
should resign, and that in their place should be elected two members chosen 
as dlrectors by the then outstanding stock in said company. It was further 
agreed that the board of dlrectors as thus composed, being three of the then 
existing dlrectors named by the complainant and the two newly elected dl- 
rectors named by the stockholders of the défendant company, should remain 
the dlrectors of such company without change until the annual élection to 
be held in January, 1903. The board of dlrectors was tbereupon organized 
In accordance with thls agreement, and so eontinued nntll .lanuary, 1903, 
when the board became composed entirely of représentatives selected by the 
stockholders. 

Settlers upon the lands within the district assigned by the complainant to 
the défendant company were required, as in other districts, before the de- 
livery of any water to them, to buy from the coiuplainant a number of shares 
of defendant's capital stock, equal in number to the number of aci;es clalmed 
by the settler, and to pay therefor such arbitrary price as the complainant 
might flx. As there was no other source of water supply for that territory, 
the settler was compelled to submit to the conditions imposed by the com- 
plainant. 

On August 27, 1901, the complainant flxed the priée of stock in ail the 
water companies on and after Oetober 1, 1901, at $15 per share. On Septem- 
ber 5, 1901, the price was flxed at $20 per share; and after July, 1905, the 
prIce was raised to $25 per share. In addition to this price for stock repre- 
senting the right to hâve water delivered to a certain number of acres of 
land, the settler was required by the complainant, through the Mexican Com- 
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pany, under the agreement of March 15, 1901 to pay an annual rate of 50 
cents for each share of stock sold and located; sucli paynient to entitle the 
settler to one aere-foot of water for each share of located stock and the 
ijrlvilege of purchaslng three additional acre-feet for each such share of 
:^fock owned by the settler. 

By December 24, 1901, sales of stock of the défendant corporation hnd been 
made arûounting to 15,000 shares, representing 15,000 acres, and agents of 
the complainant had promised such purchasers that water wonld be deliv- 
ered to them on thelr land on November 1, 1901. This was not done uiitil 
February, 1903, when water was flrst dellvered to the settlers and stock- 
holders of the défendant company, at which tlme the canal systeni then con- 
structed had only the capaclty to accommodate the 15,000 acres of land for 
which stock had been sold. In this situation, controversies arose between 
the stockholders and the complainant respecting the alleged failure of the 
complainant to keep its contract, and respecting damages alleged to hâve 
been sustained by the stockholders by reason of such failure. 

Thèse controversies became the subject of negotiatious for a settlement 
between the ofRcers of the complainant and défendant which flnally resulted 
in the instrument in controversy in this action, designated as the "Heber 
contract." This instrument Is dated May 16, 1905, and is signed by the Cali- 
fornia Development Company by A. H. Heber, Pt., and R. T. Terry, Secy., 
and by the Impérial Water Company No. 5 by F. N. Chaplin, Président, and 
Irvlng P. Silllman, Secretary. It recites that, for and in considération of 
the niutual covenants and agreements of the parties thereto, it is agreed, 
among other things, that the California De^'elopnient waives and surrenders 
to the Impérial Water Company Ko. 5 ail right that the former company 
bas as the assignée of the "Mexican Company" to sell, locate, or otherwise 
dispose of the unissued capital stock of the latter company, excepting from 
such waiver and surrender certain specifled shares of stock amountlng in 
the aggregate to 4,665 shares. Iii considération of this waiver and surrender 
by the complainant of the unissued stock of the défendant company, the 
latter agreed to relieve and release the complainant from ail further obliga 
tiens to repair, complète, perfect, exteud, or malutain the existiug distrlbut- 
ing canal System of the défendant, and to relieve and release the complain- 
ant from ail obligations to coustruct a storm water drainage System for the 
défendant, or to talte care of or carry oïï storm water that might prove in- 
.lurious or destructive to the defendant's canal System ; and the défendant 
assunied the obligation of. thereafter constructing, repalring, and maintain- 
ing its owu canal System or any extension thereto it might eee lit to build. 
The instrument contaiued a nuraber of other provisions binding the parties 
to conditions, which need not be stated hère. 

It is alleged in the complaint that, after the signlng of said instrument, it 
was not referred to or acted upon by the board of directors of the complain- 
ant until in the early part of June, 1905, when it was declined, rejected, and 
repudiated by the complainant, and has ever sinco been repudiated by the 
complainant; that the instrument was execated without authority, and was 
not the contract of the complainant. 

At the date of this Instrument, the complainant had' sold about 35,000 
shares of the capital stock of the défendant company, and about 65,000 re- 
mained unissued. 

It is alleged in the complaint In this action that the complainant is the 
owner of thèse unissued shares, and that they are of the value of not less 
than $20 pér share, or a total value equal to and in excess of $1,300,000. 

The objeet of the présent action is to hâve the so-called Heber contract 
adjudicated to be of no force and eftect, and that it be surrendered up and 
canceled, and pending the action that the défendant be enjoined and re- 
strained from disposing of its unissued stock. 

Upon the flling of the complaint in the lower court, an order was issued 
restraining the défendant frOm selllng or disposing of any of Its unissued 
stock or in any wise parting therewith except upon the order oC the com- 
plainant. The order also required the défendant to show cause why an in- 
junction pendente lite should not issue. 
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TTpon the hearing the court refused tlie temporary •injunction and vacated 
and discharged the restraining order. Thereafter the défendant flled its 
answer to the eomplaint, and the complainant flled its replication to the 
défendant'» answer. 

On a motion for a rehearing on the order to show cause, the court irein- 
stated the restraining order, and on the final hearing had on the pleadings 
and proofs the court entered its decree adjudging that the contract desig- 
nated as the Ilelier contract was void ab initlo ; that the défendant produce 
the original of said contract into court and render up the same for cancel- 
iation ; that thereupon the same be marked canceled ; that the temporary 
injunction theretofore issued restraining the défendant from disposlng or 
transferring any of its unissued stock be made perpétuai. It was further 
ordered, adjudged, and deereed that the défendant issue, upon the order of 
the complainant, in the manner and upon the terms and conditions set forth 
in the decree, certificates for 58,376 shares of its capital stock. The différ- 
ence of 6,(524 shares between the number of 65,000 unissued shares of the 
defendant's capital stock alleged in the eomplaint and 58,,376 nientioned 
in the decree does not appear to i)e explained in the record before us ; but, 
as the number of unissued shares nientioned In the decree is not made a sub- 
ject of controversy, the différence mentioned is not deemed material. 

From this decree the présent appeal is prosecuted. 

Haines & Haines, of San Diego, Cal., for appellant. 
J. W. McKinley and S. V. McClure^ both of Los Angeles, Cal, for 
appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
first question to be determined in this case is whether the complainant 
is entitled to an enforcement of the covenant contained in the agree- 
ment between the Mexican Company and the défendant, dated March 
15, 1901, the assignment of which by the Mexican Company to the 
complainant purports to hâve been ratified in the supplemental agree- 
ment between the complainant and the défendant, dated December 24, 
1901. Under this covenant and assignment complainant claims the 
exclusive right to sell at its own price the entire unissued shares of the 
capital stock of the défendant corporation and appropriate the pro- 
ceeds of such sale to complainant's own use and benefit. Incidental 
to this question is the further question whether the complainant is 
entitled to the enforcement of a covenant in the supplemental agree- 
ment that the capital stock of the défendant corporation shall be issued 
only upon the orders of the complainant. Stated in another way, the 
question is whether the complainant, at the time of the so-ca!led "He- 
ber contract," was the owner of the unissued stock of the défendant 
corporation. If it was not the owner of such shares of stock, the 
waiver and surrender of stock as provided in the contract is immate- 
rial. If, on the other hand, it was the owner of the stock, and it had 
a substantial value in its hands, it will be necessary to détermine 
whether the Heber contract was the authorized act of the corporation. 
Pertinent to this inquiry is the question: What does the unissued 
stock of the défendant corporation represent? 

The défendant corporation was formed for the purpose of enabling 
settlers upon certain designated public lands to become stockholders in 
the corporation, and through the agency of the corporation to secure 
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for such lands, upoh èqual terms and at cost, the water required for 
irrigation, domestic, and other purposes from a corporation known 
in thèse proceedings as the "Mexican Company." The shares of stock 
represented the spécifie quantity of water the stockholders would be 
entitled to receive. The défendant corporation was therefore in effect 
a mutual company. In Wiel on Water Rights in the Western States, 
§ 1266, such companies are referred to as "private service companies," 
and are described as follows : 

"Mutual companies are usually such that shares of stock represent rights 
to spedfie quantities of water, and the stockholder's right to a supply rests 
upon hls stock, and not upon his status as a member of the publlcj the com- 
pany belng formed to supply water to its stockholders only." 

The gênerai character of thèse corporations is to serve and promote 
the individual rights of the stockholders upon equal terms in securing 
water for the irrigation and cultivation of their land. The shares of 
stock in such company represent the water rights secured by the com- 
' pany when such rights hâve attached, and holders of stock in the com- 
pany who are settlers upon the land hold the stock as representing the 
water right as appurtenant to the land upon which the water is to be 
used. 

The complainant is a public service corporation, and as such an 
agent of the state in the administration of a public use. Crescent 
Canal Co. v. Montgomery, 143 Cal. 248, 252, 76 Pac. 1032, 65 L. R. A. 
940. It was incorporated on the 23d of April, 1896, for the purpose 
of appropriating and diverting substantially ail the water of the Colo- 
rado river at a point in California near the international boundary 
line between Mexico and the United States. The complainant's object 
in appropriating this water was to divert it through canals and ditches 
and deliver it to a Mexican Company organized by and acting for and 
on behalf of the complainant, and known as the "Mexican Company," 
the water to be used by the latter company for the irrigation of certain 
lands below the international boundary line in Mexico, and through 
this corporation to deliver water across the boundary line in Impérial 
Valley to the mutual water companies, among others, the défendant, 
for distribution to the lands of the stockholders of such companies. 

Thé làrtds in Impérial Valley did not belong to the complainant. 
They were originally unoccupied désert lands belonging to the govern- 
ment of the United States, except such school lands in each township 
as belonged to the state, ànd exçept a few alternate sections in the 
northern part of Impérial Valley within the grant of the Southern ■ 
Pacific Company. 

It is conceded that the varions corporations organized by the com- 
plainant and designated in this case as the "Mexican Company," and 
the several water corporations incorporated by it, were but instruments 
employed by the complainant to carry out the purpose of its organiza- 
tion, which was to coUect from the settlers for the service of deliver- 
ing the water a water rate of 50 cents per annum for each acre of land 
supplied by water. The right of the complainant through the Mexican 
Company to collect for the service of delivering the water a charge 
of 50 cents per annum for each acre of land supplied by water is called 
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a "water rate," and is not in controversy in this case. This charge is 
presumed to be reasonable and just for the service rendered and the 
3ggregate of thèse charges a sufficient return for the capital invested 
by the complainant in the project. The question is: Had the com- 
plainant the authority, as a public service corporation, by and through 
the instrumentalities of the corporations formed for that purpose, the 
right, to appropriate the stock of the défendant company, and by that 
means compel settlers to pày a further or additional sum fixed arbi- 
trarily by the complainant as and for a water right ? 

The lands included in complainant's irrigation project, including the 
lands at the point of diversion of the water of the Colorado river for 
that purpose, were originally and at the time the project was formed 
almost entirely public lands of the United States. We are therefore 
dealing with the question of a right based primarily upon section 9 of 
the Act of July 26, 1866, c. 262, 14 Stat. 251, 253, incorporated into 
the Revised Statutes as section 2339 (U. S. Comp. St. 1901, p. 1437). 
That section provides as f oUows : 

"Whenever, by priority of possession, rlghts to the use of water for mln- 
ing, agrlcultural, manufacturing, or other purposes, hâve vested and aecrued, 
and the same are recognlzed and acknowledged by the local customs, laws, 
and the décisions of courts, the possessors and owners of such vested rights 
shall be malntained and proteeted in the same ; and the right of way for 
the construction of dltches and canals for the purposes berein specifled la 
acknowledged and conflrmed ; but whenever any person, in the construction 
of any diteh or «mal, injures or damages the possession of any settler on 
the public domain, the party committing such injury or damage shall be 
llable to the party injured for such Injury or damage." 

Under the Act of March 3, 1877, entitled "An act to provide, for the 
sale of désert lands in certain states and territories," including Cal- 
ifornia (c. 107, 19 Stat. 377), there is a limitation to water rights ac- 
quired by appropriation for irrigation and réclamation of désert lands, 
as foUows: 

"And such rights shall not exceed the amount of water actually appro- 
priated and necessarily used for the purpose of irrigation and réclamation." 

This limitation is equally applicable to the use of water on ail pub- 
lic lands for the purpose of irrigation. Atchinson v. Peterson, 20 
Wall. 514, 22 L. Ed. 414; Basey v. Gallagher, 20 Wall. 682, 22 L. Ed. 
452; Williams v. Altnow, 51 Or. 275, 302, 95 Pac. 200, 97 Pac. 539: 
Hough V. Porter, 51 Or. 318, 382, 399, 95 Pac. 732, 98 Pac. 1083, 102 
Pac. 728. 

[1] Under the act of 1866, the possessory water rights there pro- 
teeted are only such as have vested and aecrued and are recognized 
and acknowledged by the local customs, laws, and décisions of the 
courts. The law of California upon this subject is found in the Con- 
stitution of the State, and in provisions of the Civil Code relating to 
water rights. 

The first clause of article 14, § 1, of the Constitution of the state, 
provides that: 

"The use of ail water now appropriated, or that may hereafter be appro- 
prlated for sale, rental, or distribution, is hereby declared to be a public use 
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and subject to the régulation and control of the state in ttie manner to be 
prescribed by law." 

Section 1410 of the Civil Code of Galifornia (prior to the amend- 
ment of April 8, 1911) provided as follows: 

"The riglit to tiie use of runuiiig water flowing in a river or stream or 
down a canyon or ravine niay be acquired by appropriation," 

Section 1411 provides that: 

"The appropriation must be for some useful or bénéficiai purpose, and 
vi'hen the appropriator or his successor in interest ceases to use It for such 
a purpose, the right ceases." 

Section 1415 provides the method by which the water of a flowing 
stream may be appropriated. A person desiring to appropriate water 
must post a notice, in writing, in a conspicuous place at the point of 
intended diversion, stating therein: That he claims the water there 
flowing to the extent of (giving the number) inches, measured under a 
four-inch pressure ; the purpose for which he claims it ; the place of 
intended use; the means by which he intends to divert it; and the 
size of the ilume, ditch, pipe, or aqueduct in which he intends to divert 
it. It is provided further that a copy of the notice must, within 10 
days after it is posted, be recorded in the office of the recorder of the 
county in which it is posted. 

Section 1416 requires diligence in the appropriation of water, and 
provides that : 

"Within sixty days after the notice is posted the claimant must commence 
the excavation or construction of the works in which he intends to divert 
the water or the survey road or trail-buildlng necessarily incident tbereto, 
and must prosecute the work diligently and uninterruptedly to completion." 

Section 1417 provides that "by completion" is meant conducting the 
water to the place of intended use. 

It was clearly the scope and purpose of thèse statutes not only to 
provide for the appropriation of the waters of flowing streams wrthin 
the public domain for useful and bénéficiai purposes, but to fix the 
right to such water at the place of intended use. Fellows v. City of 
Los Angeles, 151 Cal, 52, 59, 90 Pac. 137; Wiel on Water Rights in 
Western States, § 1265. This purpose bas been concisely expressed 
with respect to the national irrigation system in the Act of June 17, 
1902, c. 1093, 32 Stat. 388 (U. S. Comp. St. Supp. 1911, p. 662), pro- 
viding for the irrigation and réclamation of lands in certain states and 
territories where it is provided, in section 8, that : 

"The right to the use of water acquired under the provisions of this act 
shall be appurtenant to the land irrigated, and bénéficiai use shall be the 
basis, the measure, and the llmit of the right." 

[2] The parties who formed the project now under considération 
for the irrigation of Impérial Valley and placed the project in charge 
of the complainant and its subsidiary corporations were evidently fully 
advised as to the true purpose and meaning of thèse statutes. This is 
apparent from the various contracts entered into between the com- 
plainant and thèse subsidiary corporations whereby the real parties en- 
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deavored by skillfuUy drawn covenants to secure in the name of the 
complainant corporation the value of the water rights that would be 
attached to the land to be irrigated. 

The first of thèse contracts was the contract of December 28, 1900, 
between the complainant and the Mexican Company. This contract 
contained, among other covenants, an agreement that the complainant 
would perpetually deliver to the Mexican Company a sufficient amount 
of water appropriated, owned and diverted or to be in the future ap- 
propriated, or diverted by the complainant from the Colorado river, 
to enable the Mexican Company to furnish water for the irrigation of 
lands situated in Lower California, Republic of Mexico, and in the 
State of California, which were irrigable by gravity from the system 
of canals and irrigating System to be constructed by the complainant. 
In considération of this covenant, the Mexican Company assigned and 
transferred to the complainant ail right which the Mexican Company 
had in the stock of Impérial Water Company No. 1, and ail right 
which it had to receive any of the moneys which would otherwise be 
due and payable to the Mexican Company from the sale of stock of 
that Company. It was further agreed that the Mexican Company 
would make like assignments in the future of ail rights which it might 
acquire under similar contracts made with other water companies for 
the sale of the stock of such companies, or the proceeds to be derived 
therefrom. 

The second of thèse contracts was that of March 15, 1901, between 
the Mexican Company and the défendant corporation. In this con- 
tract the previous agreement between the complainant and the Mex- 
ican Company was recited, together with the further récital, and as an 
inducement to the covenants of the contract, that it was a corporation 
formed for the purpose of obtaining water from the Mexican Com- 
pany, and supplying the same at cost to the stockholders only upon 
certain lands situated within certain exterior boundaries mentioned and 
described in its articles of incorporation. 

It was thereupon agreed by the Mexican Company to deliver annu- 
ally on demand to the défendant Company four acre-feet of water for 
each share of stock which might hâve been issued and located upon 
lands situated within the boundaries of the lands to be supplied with 
water by the défendant. In considération of this covenant, the de- 
fendant agreed that the Mexican Company should bave the exclusive 
right to sell the entire shares of the capital stock of the défendant 
Company, and the Mexican Company should receive for its sole use 
and benefit ail moneys obtained by it from such sale of the stock of 
the défendant company; that the défendant would locate ail stock 
sold by the Mexican Company upon the lands to be selected by the 
purchasers of such company or the order of the Mexican Company at 
the time of the sale. It was further provided that such stock should 
be located within the exterior boundaries of the lands to be irrigated 
by the défendant and described in its articles of incorporation. 

In considération of thèse agreements, the défendant agreed that it 
would pay the Mexican Company 50 cents per annum for each share 
of its stock sold and located, and that the payaient of such sum should 
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entitle the défendant to one acre-foot of water for each shafe of stock 
sold and located. It was further agreed that the défendant should 
hâve the right to purchase from the Mexican Company three addi- 
tional acre-feet of water per year at the rate of 50 cents per acre-foot 
for each share of stock sold and located as provided in the contract. 

The third contract is that between the complainant and défendant, 
dated December 24, 1901. In this contract there are a number of 
covertants. Among others, the défendant agreed that it would issue 
any portion of its unissued capital stock at any time upon the order 
of the complainant, and that none of its unissued capital stock should 
be issued except upon such an order. It was further provided that 
no stock in the défendant corporation should be thereafter issued, sold, 
or disposed of except to persons who owned or who had acquired some 
équitable interest in land lying in the territory designated in defend- 
ant's articles of incorporation, and such to be irrigated by the waters 
to be f urnished by the complainant. It was further provided that ail 
such stock so to be issued, sold, or disposed of would at the time of 
its issue be located upon and be made appurtenant to spécifie lands 
lying within the prescribed boundaries then owned by, or an équitable 
interest in which was owned by, the party to whom the stock was 
issued, and the lands upon which such stock was located should be de- 
scribed and designated in the certificate of stock issued to represent 
the same; one share of stock being apportioned to each acre of land. 

Thèse contracta were far short of transferring to the complainant 
the water rights represented by the unissued shares of the defendant's 
capital stock. When thèse contracts were made, the directors of the 
défendant corporation were the mère agents of the complainant for the 
formation of the corporation. The lands described in the articles of 
incorporation were at that time unoccupied public lands of the United 
States or school lands of the state, and there was no irrigation System 
in actual existence for the district. In the agreement between the 
complainant and the défendant dated December 24, 1901, it is ex- 
pressly recited that no System of cànals or distributing Systems bas 
been constructed for the delivery of water to the présent stockholders 
of the défendant Company. The work did not come within the require- 
ments of sections 1416 and 1417 of the Civil Code, and no rights had 
attached. The whole project, so far as thèse lands were concerned, 
was a scheme devised by the parties behind the project to appropriate 
to themselves the value of the water rights to ail the irrigable land 
in Impérial Valley. 

The défendant corporation was a mutual company formed to secure 
water for the settlers in the district, and, when the stage was reached 
that it issued stock to settlers upon lands within its district, thèse 
shares represented the water rights attached to the lands upon which 
the settlers had located. The shares of unissued stock which are the 
subject of the présent controversy represented merely the prospective 
water rights upon lands of the settlers who should thereafter become 
stockholders in the company. While the stock was unissued. it was 
manifestly held in trust by the défendant corporation for the mutual 
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benefit of those who were, and those who should become, stockholders. 
In our opinion the défendant corporation, holding its unissued stock 
in trust for actual settlers who should become stockholders of the 
Company, had no authority to make a contract with the complainant 
whereby it transferred to the complainant, without considération, the 
right to squeeze out of the stock ail there was of value in it before 
delivering it to the settler. 

There is a covenant contained în the supplemental agreement be- 
tween the complainant and the défendant to be noticed in this connec- 
tion. It is provided that no stock in the défendant company should 
be issued or sold in the future, except upon there being paid into the 
treasury of the défendant at the time of such issue $1 in money for 
each share of stock so issued or sold. It is sufficient to say, with 
respect to this covenant, that it was not the considération for the cove- 
nant granting to the complainant the exclusive right to sell the entire 
unissued shares of the capital stock of the défendant company, which 
at that time the complainant had fîxed at $20 per share, and the sales 
of which were to be for complainant's sole use and benefit. This 
leaves us to find the considération in the so-called water right which 
the complainant claims to hâve acquired by the delivery through the 
Mexican Company of the water required to irrigate the lands to be 
settled upon by the stockholders of the défendant corporation. 

Is this a considération that the law will recognize? 

We think not. In this case the land to be irrigated was not occu- 
pied, and the water right did not attach. When that time should ar- 
rive, the water right would attach to the land by opération of law, and 
not by virtue of the contract entered into between the complainant and 
the défendant. The complainant would hâve no water right to convey. 
There was therefore no considération for the contract. We are fully 
advised as to the fact that voluntary contracts for the purchase of 
water rights from canal companies, whose works had been completed 
and were in opération, hâve been sustained by the courts in this state ; 
but such cases must be carefuUy considered in the light of the facts of 
the particular case. The law of water rights applicable to the condi- 
tions prevailing in the Western States is being rapidly developed by 
législation, by the courts, and by text-writers ; but it has not pro- 
gressed far enough to furnish finger posts for ail the byways of wa- 
ter litigation, unless we constantly bear in mind certain well-estab- 
lished gênerai principles, among others, that it is the purpose of the 
law in regulating water rights in the Western States to avoid mo- 
nopolies. As said by the Suprême Court of California in Merrill v. 
Southside Irrigation Co., 112 Cal. 426, 433, 44 Pac. 720, 722: 

"The évident intent of the f ramers o( our Constitution was to strike a 
blow at the monopolies which had grown up out of the sale, rental, and dis- 
tribution of water, and by declaring such a use a public use to bring it with- 
in the control of the local authorities in municipalities where the burdens of 
the System were most onerous." 

An onerous condition growing out of a monopoly and imposed by 
a public service corporation engaged in distributing water before such 
distribution could be made cannot, therefore, be considered a sufficient 
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considération for the acquisition of a right guaranteed by law, even 
though the transaction is voluntary. But we do not look upon the 
contract in this case as a voluntary contract in the sensé in which that 
term is used in the cases where such contracts bave been upheld. It 
is true that no one is compelled to settle upon the lands in Impérial 
Valley, but the right to settle upon such lands is free and open to ail, 
and the complainant had no right as a public service corporation to 
establish a monopoly of ail the water available for the irrigation of 
the lands in Impérial Valley in advance of settlement, and then, by 
means of a contract between itself and its agents, burden its public 
service in a manner not contemplated by law. Such a contract is not 
a voluntary contract on the part of those for whose benefit the water 
has been dedicated by law. 

It will not be necessary to review the cases where the question of 
water rights has been discussed. In this court its last expression is 
found in Boise City Irrigation & Land Co. v. Clark, 131 Fed. 415, 65 
C. C. A. 399. That case arose in the state of Idaho, whose Constitu- 
tion provides, substantially as does the Constitution of the state of 
California, that the use of the waters of the state appropriated for 
sale, rental, or distribution is a public use, and the right to collect 
compensation therefor a franchise, which cannot be exercised except 
by authority of and in the manner prescribed by law. Judge Ross, 
speaking for the court, and following his décision in San Diego Land 
& Town Co. v. City of National City (C. C.) 74 Fed. 79, and the case 
of Stanislaus County v. San Joaquin & King's River C. & I. Co., 192 
U. S. 201, 24 Sup. Ct. 241, 48 L. Ed. 406, held that an irrigation Com- 
pany appropriating water for sale under the statute had no authority 
to make private contracts for so-called perpétuai water rights, and that 
such contacts were void. It appears that there was an inequality in 
thèse contracts; but their invalidity was not based upon that ground, 
but because, as in the San Diego Case, they were contrary to the terms 
of the public use provided by the Constitution and the laws of the 
state. This décision was rendered in May, 1904. 

Our attention has been called to the case of Wilterding v. Green, 
4 Idaho, 773, 45 Pac. 134, rendered by the Suprême Court of Idaho 
in May, 1906. It is suggested that this case seemed not to hâve been 
called to the attention of this court when the Boise City Case was sub- 
mitted. The intimation is that, had the court been familiar with the 
Idaho case, the décision of this court in the Boise City Case would 
hâve been différent. We fînd nothing, however, in the Idaho déci- 
sion, as now urged upon our attention, that makes us doubt the cor- 
rectness of our former décision. Indeed, we are rather more firmly 
convinced that we are right in that décision. The Idaho case in the 
Suprême Court of that state was this : The plaintiff was the owner 
of 40 acres of land which could be irrigated from defendant's canal 
or ditch and not by any other means. The land had not been thereto- 
fore irrigated. Défendant was a public service corporation, the owner 
and in charge of the irrigation System carrying a surplus of water not 
sold, rented, or otherwise disposed of. Plaintiff applied to the défend- 
ant for water to irrigate his land, and tendèred with the application 
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the sum of $60, or $1.50 per acre, as compensation therefor. Défend- 
ant refused and demanded $10 per acre for a perpétuai water right 
and $1 per annuni for a water rate. Plaintifï brought action for man- 
damus. Défendant demurred to the complaint. The demurrer was 
overruled. Thereupon défendant answered, and plaintifï demurred 
to the answer, which was sustained. Défendant declining to answer 
further, judgment was entered in favor of the plaintifï. The Suprême 
Court held that the district court was authorized by the statute of the 
State to détermine what, under ail the circumstances, was a reasonable 
compensation, and what would be reasonable terms for the use of 
water furnished by the défendant; but the case presented to the court 
by the pleadings required the court to compel the défendant to furnish 
him with water at $1.50 per acre arbitrarily, without giving the court 
the opportunity of determining, after due considération of ail the 
facts presented by proper évidence, whether said sum was a reasonable 
compensation or not. The judgment of the lower court was accord- 
ingly reversed, with instructions to sustain the demurrer to the com- 
plaint, but with leave to amend so that the reasonableness of the rate 
could be determined by the court. The defendant's demand that it be 
paid $10 per acre for a perpétuai water right, and in addition $1 per 
annum for a water rate was not sustained, but, as will be seen pres- 
ently, was expressly denied. 

Now, it is contended that because the Idaho court in its décision re- 
ferred to the différence between the provisions of the Constitution of 
Colorado providing that the water of every natural stream is declared 
to be the "property of the public," while that of Idaho provides that 
the use of appropriated waters is declared to be a "public use," and 
the court had said that the doctrine of the Colorado court that the 
canal or ditch owner was a mère "common carrier" could not be pred- 
icated upon the provisions of the Idaho Constitution, holding that the 
Idaho Constitution was dealing only with the use of water and not 
with the property rights of appropriators, the conclusion is drawn 
that the décision of this court in the Boise City Case is in conflict with 
the Idaho Case because this court held that certain so-called perpétuai 
water rights growing out of private contract were contrary to the 
terms of the public use provided by the Constitution of the state. In 
our opinion there is no such conflict, and this opinion appears to be 
fully sustained by a paragraph in the opmion of the Suprême Court 
of Idaho applicable to the présent case, as follows : 

"It can hardly be presumed tliat aiiy court would give recosniitiou to a 
rule or poliey on the part of tbe ditch or ca»ial owuers by whlch the Com- 
pany could assess against the consuniers the eost of the coustruction of the 
canal, and. In addition thereto, an annual rental, such as is exaeted in this 
case." 

See, also, San Joaquin & King's River C. & I. Co. v. The County 
of Stanislaus (C. C.) 191 Fed. 875, where the authorities upon this 
question are reviewed. 

In the late cases of Leavitt v. Lassen, 157 Cal. 82, 106 Pac. 404, 
29 L. R. A. (N. S.) 213, and Lassen Irri. Co. v Long, 157 Cal. 94, 
106 Pac. 409, the Suprême Court of the state of California denied the 
197 F.— 2 
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validity of certain contracts wherein the owner of an irrigation System 
undertook to reserve from the sale of the system permanent pref eren- 
tial water rights to irrigate certain lands. Mr. Justice Henshaw, speak- 
ing for the Suprême Court in the first case, said : 

"Treating Leavitt's appropriation as being wliolly and entirely for public 
use, he (the owner of the system) was but an instrumentality for the dis- 
tribution of the waters which he gathered to such members of the public 
as might apply for them and pay to him the légal charge for the service 
that he rendered. As the agent of such a public use, he had no power what- 
soever to reserve to himself for hls private purposes any part of this water." 

In the second case, Mr. Justice Henshaw, again speaking for the 
court, said : 

"Waivlng ail minor objections, had Piirser (the purchaser of the irrigation 
System) the power so to burden his public trust with this perpétuai private 
right? Purser, it is to be remembered, held ail of thèse waters as an appro- 
priator for sale, rental, and distribution under the Constitution of 1879. He 
was but the purveyor of this public use, the agent in the exécution of this 
public trust. If, by any method, however devions, there can be carved ont 
of this public trust such a private right, it must obviously resuit in the 
destruction of the public use itself." 

The language hère used is peculiarly applicable to the transaction 
we are now considering. If the complainant in this case has devised 
a method whereby it can carve out of the public trust it is engaged in 
administering, and secure to itself upon its own arbitrary valuation 
the entire value of the water rights of the settlers in Impérial Valley, 
then the trust is at an end, and a monopoly of both land and water 
has been firmly established in that région. 

We do not think a court of equity can lend its aid to the accomplish- 
ment of such a resuit. Pope Mfg. Co. v. Gormully, 144 U. S. 224, 
236, 12 Sup. Ct. 632, 36 L. Ed. 414. It follows that, in our opinion, 
the covenant in the agreement between the Mexican Company and the 
défendant, dated March 15, 1901, and assigned to the complainant by 
the Mexican Company, and ratified in the agreement between the com- 
plainant and défendant, dated December 24, 1901, purporting to grant 
to the complainant the exclusive right to sell the entire shares of the 
capital stock of défendant, and that the complainant should receive 
for its sole use and benefit the proceeds of such sale, is void for want 
of considération and for lack of authority on the part of the défend- 
ant corporation to make such an agreement. 

This conclusion obviâtes the necessity of considering whether the 
so-called Heber contract was authorized by the complainant corpora- 
tion. The covenants in the agreements referred to being void, the 
complainant had no such interest in or control of the unissued stock 
of the défendant corporation that it could make its surrender or the 
right it represented the subject of waiver and contract. 

The decree of the court below is, accordingly, reversed, with in- 
structions to dissolve the injunction and dismiss the bill of complaint. 

GILBERT, Circuit Judge (dissenting). The décision of the case in 
the court below was based upon the construction placed by the Su- 
prême Court of California upon the state Constitution of 1879 and 
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the statutes of the state passed pursuant thereto as expressed in the 
leading case of Fresno Canal & Irrigation Co. v. Park, 129 Cal. 437, 
62 Pac. 87, and as recognized by this court in San Diego Flume 
Co. V. Souther, 90 Fed. 164, 32 C. C. A. 548, and Id., 104 Fed. 
706, 44 C. C. A. 143. I am unable to agrée that the court below 
erred therein or in reaching the conclusion that the décision in Fresno 
Canal & Irrigation Co. v. Park bas not been overruled or modi- 
fied by the subséquent décisions in Leavitt v. Lassen Irrigation Co., 
157 Cal. 82, 106 Pac. 404, 29 L,. R. A. (N. S.) 213, or Lassen 
Irrigation Co. v. Long, 157 Cal. 94, 106 Pac. 409. It is not held, in 
either of those cases, that water rights may not be sold by public serv- 
ice corporations, or that contracts may not be voluntarily made by 
and between such corporations and the consumers of water for the 
supply of water to such consumers in the districts for which water 
has been appropriated. In the first of those cases, ail that was held 
was that a water company, having water appropriated under the Con- 
stitution of 1879 for sale or rental, is without power to confer any 
préférence right on one consumer over another to the use of any part 
of its water, and incidentally the court sustained the validity of a con- 
tract between the water company and a consumer, by holding that 
where the water company furnished to a consumer water under a rate 
fixed by it, and the consumer refuses to pay anything and claims the 
right to use the water without charge, his act amounts to a répudia- 
tion of the contract and ends his rights thereunder. The court said : 

"It does not follow that a water company may not make spécifie contracts 
with individual consumers wbich are withln the purview of the Constitution 
and withlu valid législative enactments regulating the public use. This is 
precisely as decided by Fresno Canal Co. v. Park, 129 Cal. 437 [62 Pac. 87]." 

In Lassen Irrigation Co. v. Long, it was held that the continued 
refusai of one to whom water was being furnished under a contract 
to pay therefor is a breach of the contract, justifying the water com- 
pany in repudiating the contract and suing thereafter, in the absence 
of a legally establishcd rate, for the reasonable value of the service 
rendered. 

Recognizing the binding force of the décisions of the Suprême Court 
of California, the court below held, in substance, that the appellant, 
a mutual water company, necessarily parted with its right to sélect 
its own stockholders, since it was of the essence of the scheme that 
any qualified entrymen within the district should be entitled to receive 
water upon payment of the established rates, and that there is noth- 
ing illégal in a contract between a water company and a consumer 
which provides for an initial charge for the perpétuai right to water 
and a further charge based upon the quantity of water furnished. 
This is in harmony with what was said in Fresno Irrigation Co. v. 
Park : 

"Somethlng Is said by appellants about the money paid by their predeees- 
sors at the date of the contract, which is called by them a 'bonus' ; but it 
is diffleult to see how that matter ean be brought into view, as the ouly 
moneys herein involved are the early rentals; and, even if it were invoked 
hère, the payments of part of the rental in advance would certalnly not 
vitiate the contract" 
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MANGOLD STAVE & COOPERAGE CO. v. LUCAS E. MOORE SÏAVE CO. 

(Circuit Court o£ Appeals, Eighth Circuit. May 14, 1912.) 

No. 3,630. 

1. Sales (§ 81*) — Construction of Conieact — Time fob Pbbfokmance — 

Pboduct to be Manufactubbd. 

A eontract, by wliich plaintif!: agreed to make and deliver a stated 
number of staves to défendant, made by correspondence, in whicli plain- 
tif! stated Its désire to provide for deliveries to be made within the 
next 12 months, and défendant stated Us préférence to bave from 2 to 3 
car loads per month from the date of the eontract, which would cover 
the whole quantity in a year or less, held to blnd défendant to recelve 
the entire quantity within a year. 

lEd. Note.— For other cases, see Sales, Cent. Dlg. §§ 217-223; Dec. 
Dlg. § 81.* 

Contracts for sale of things to be produced or manufactured, see note 
to Star Brewery v. Horst, 58 C. 0. A. 363.] 

2. Sales (§§ 384, 388*) — Action fob Bbeach of Contbact — Measube of 

Damages. 

In an action for breach of a eontract for the sale of staves to be 
manufactured by plalntiff for défendant, by the refusai of défendant to 
accept the same, the measure of damages, so far as relates to staves 
which had been manufactured and were ready for delivery at the time 
of the breach, Is the différence between their market value at that time 
and the eontract price if the latter was greater than the former, whila 
as to those not manufactured the measure of damages is the différence 
between the cost of manufacture and delivery and the eontract price, if 
greater, and, if there is a question as to hovv many had been manufac- 
tured, it should be submitted to the jury to détermine under instruction? 
■ glving the approprlate measure of damages applicable to those made and 
those not made, and au instruction stating a single measure of damages 
as applicable to both classes is erroueous. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 1098-1107, 1108; 
Dec. Dlg. §§ 384, 388.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Action at law by the Lucas E. Moore Stave Company against the 
Mangold Stave & Cooperage Company. Judgment for plaintifï, and 
défendant brings error. Reversed. 

This action was brought by the défendant in error, who, for convenience, 
will be ealled "plaintlff," against plaintiff in error, who, for convenience, 
will hereafter be ealled "défendant," to recover damages for the breach of 
a eontract for the sale and delivery of barrel staves. A trial was had, re- 
sulting in a verdict for the plaintiff. 

The eontract and transactions between the parties grew out of certain 
correspondence, by letters and telegrams. The foUowing excerpts therefrom 
will sufficiently explaln the controversy: 

On September 18, 1907, plalntiff wrote défendant a letter, stating: 

"Before going too far in the whisky barrel trade this fall and wlnter (it 
promising to be a record smasher) we want to provide for at least some 
of our béer stave customers for deliveries over the next twelve months. 
We can't see proportionate returns In it at under 9c and 7c respectively 
St. Louis for halves and quarters per 4500" of width for halves and 4250" 
for quarters and if you want to book 100 M of each we should know at once. 
We could supply a few whole barrels at $140.00 per 4500" at bilge, St. Louis." 

»For other cases see same topic & § wumbee In Dec. & Am. Digs. 1907 to date, & Rep'r ladesea 



MANGOLD STAVE & C. CO. V. LUCAS E. MOOEE STAVE CO. 21 

To tliis the clefendaiit sins^^ered, iiuder date of September 26, 1907, as fol- 
lows : 

"Replyln.? to vonr favor of the 18tli inst.. * * * will say that we wiil 
accept youi- offer for 100,000 each of half 0Â>) and quarter (14) l)aiTel heev 
staves at $90.00 per M for half (Vo) barrel stavts, and $70.00 per M for the 
quarter (Vi) barrel s-taves, ail defivered Carondelet, Mo. ; and would like, 
if possible, to hâve from 2 to 3 car loads per nionth from now on. If you 
are willins to book our order for about two (2) or three (8) car loads of 1/1 
barrel staves, full dressed. at Sl'iS.OO per M f. o. b. (îarondelet, Mo., you 
may do so. AU of the above stock to be standard spécification, as adopted 
by Béer Stock :Maniifacturers' Ass'n. * * * Kindly let ns hear from you." 

Under date of SepteniLer .SOth. jilaintiff wrote défendant: 

"We acknowledae yours 26tli vvith order for 100 M quarter and 100 M half 
bbl. staves. and by sanie uiail we hâve received orders for barrel staves at 
$145.00 Chicago, so that you see we cannot cousider your ofCer of !?135. We 
quoted you low when we wrote $140.00 in ours of 18th. We declined orders 
last week at $1.19.00. Widths: If you will refer again to our letter of 18th 
you will note tliat we quoted you 'per inches of width at bilge,' and not 
per 1,000 pcs with guarauteed width. * * * Payments: Our costs are 
so high aud our turn-over so low that we must ask you to let us draw at 
60 days sight against B/L for 75% of value (estimated) f. o. b. mill. * * * 
Shipinents: ïwo of our mills are .iust getting under way on barrels and 
hogsheads and we hope to seud you shipments in a week or so. We note 
you also want two cars halves proinptly." 

To this défendant replled, under date of October 3d: 

"Your favor of the 30th ult. received and carefully noted. We note our 
error in stating $90.00 per M for half and $70.00 per M for quarter barrel 
staves. instead of per 4.500" at bilge for halves and 4250" at bilge for quar- 
ters. Thèse measuremeuts must be inside of sap. In regard to payments 
will say that we would prefer to discount at ten days from date of invoice, 
and should car net arrive withln that time we will deduct freight and any 
claims for shortages in measurement or in section from the next shipment 
each time. If this is not satisfactory you may do as you suggest, — ^draw 
on us at 60 days sight for 75% of value (estimated) f. o. b. mill, this will 
be agreeable to us." 

October 5th plaintifE wrote défendant: 

"Acknowledging your favor 3d, will say that we hâve entered your order 
accordlngly and note that we hâve the option of drawing at 60 days for 
approximately 75% or accepting discount for cash ten days from date of 
invoice. We bave one customer in Milwaukee who has bought more quar- 
ters than he is going to need belweeu now and .lanuary and if you can use 
an additional 50,000 to 75,000 pcs we mlght get him to cancel and let you 
hâve them. Thèse we sold to him some time ago and there would be a saving 
in freight of about $,3.00 per 1,000 in shipplng them to St. Louis so that we 
might get them for you for $67.00 delivered per 4250"." 

In answer to that, défendant, under date of October 8th, wrote: 

"Your favor of Oct. 5tli to banrt and uoted. In reply will say that we 
will accept your offer of 50,000 to 75,000 pcs quarter barrel staves at $67.(X) 
per 4250" delivered Ciroiidelet, Mo. We would ask that you kindly rush 
thèse shipments in as rapidly as rxissible as we would like to get them 
stacked up on our yard before the l>usy season opens." 

October 15th defe'idant wrote pkiintift': 

"Yours of Oct. lOtli received and carefully noted. We fully understood 
the conditions of the offer contained in yours of the 5th. *' * * IIow- 
ever, as you already bave our order for 100,000 quarter barrel staves at 
$70.00, we feel that you ought to accept our order for an additional 150,000 
at $67.00 delivered. Kindly advise if you are williug to do this. If so, you 
may book the order on the same tenus and conditions as the order for the 
100,000. We would also like to know if there are any prospects of getting 
more half, whole and hogshead staves, and what quantifies and priées 
delivered. Kindly let us hear from you at your early convenience. How soon 
may we expect shipment of the hogshead staves for which you now hold 
our orderî" 
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To wMch plaintif!! answered, under date of October 17th: 

"We are in recelpt of your letter 15tli and note what you say abolit fur- 
ther order for quarter bbl. béer staves. * * * We uote you want to take 
an order for an addltional 150,000 quarter bbl. staves at §67.00 St. Louis 
per 4250" of width. We will hâve to do a Utile fl.?urliig on thls before we 
can advlse you definitely. * * * In regard to half and whole bbl. staves 
and also béer hhd. staves the prospects witli us are not at ail good that 
we will be able to do anythlng for early shlpment. We, of course, can do 
a whole lot of things if we are given the time, but really think that for 
the présent we hâve enough orders booked. We may get another small car 
of hhd. staves, but cannot tell definitely until some time later on." 

To that, under date of October 19th, plaintifif wired défendant: 

"Décline your offer sixty seveU; best can do is hundred fifty thousaud at 
sixty eight fifty. Eequire immédiate télégraphie acceptance." 

And on the same day wrote: 

"Referring to our letter of the 17th, we wired you this mornlng that we 
cannot acçept your olïer of $67.00 for the quarter bbl. staves and that best 
we can do Is $68.50 for the 150,000. If you want us to take this order you 
must let us know at once as we can sell rlght now a portion of this quantity 
at a better price. Our offer of course is for 4500" with f. o. b. cars St. 
Louis." 

And on October 19th Refendant wired plaintiff : 

'"Enter our order one hundred fifty thousand at price quoted.' 

On October 23d défendant wrote plaintiff: 

"Your favor of the 19th inst. to hand. We also received your telegram 
of the 19tb inst. and immediately wired you as follows, — 'Enter our order 
one hundréçl fifty thousand at price quoted.' The price $68.50, of course, is 
for 4250" wldfh f . o. b. Carondelet, Mo. Our confirmation of telegram bas 
been delayed on account bf the writer's absence from the city. We would 
request that you give us Some Idea as to just how fast you will make ship- 
ments of the 250,000 quarter barrel staves, and the 100,000 half barrel staves, 
and how soon you expect to begin shipments." 

On October 24th plaintiff wrote détendant: 

"As per your telegram October i9th, we enter your order for 150,000 quar- 
ter barrel fuU dressed prime béer staves at $68.50 per 4250" of width f. o. b. 
cars St. Louis, Mo." 

Under date of October 25th plaintiff wrote défendant: 

"We are in recelpt of your letter 23d and note what you say about your 
orders for quarter bbl. staves. We expect to push right aloug with the ex- 
écution of ail of your présent orders and hâve shipped one car of half bbl. 
staves against your order August 20th. We hâve also shipped a mixed 
car of halves and quarter bblg. against your order October 3d. We hope to 
get shipped your car of 31" bbls. and your car of 36" hhd. staves before 
very long. Are writing our mill people that you are wanting this stock 
urgently and we hope to receive early advlces that same is on the way." 

On November 30th défendant wrote plaintiff: 

"Your several letters hâve been received and earefuUy noted. We hâve 
delayed replying to your request for a remittance on account of our inability 
to make collections due us. We are experiencing considérable difiiculty in 
that Une .iust now. We, however, are expecting a nice large remittance the 
early part of next week, at which time we will let you hâve cheek as per 
your request." 

On December 4th plaintiff wrote défendant: 

"We are in receipt of your letter 30th, and certainly hope you will get 
In the collections that you are expecting which will enable you to send us 
a check for the amount you expected to send. We will be pleased to promptly 
acknowledge receipt of same." 

Under date of December 5th défendant wrote plaintiff: 

''We are eompelled on account of the présent strihgency of the money 
market to request that you make ng more shipments of stock until further 
advised. We are also obliged to ask for the 60 days from date of invoices 
on the stock already shipped which we hold B/L for. The payment which 
we were expecting to recelée this week we were forced to extend 60 days. 
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We very much regret to take thèse steps, but as we are shipping absolutely 
notbing we cannot do otherwise at tbis time. We, however, are hopetul that 
the présent condition of affiairs in gênerai will brigbten up in a very short 
time." 

January 25, 1908, défendant wrote plaintlff: 

"Your favor of tbe 23d inst. to hand and in reply will say that we are 
very much in the darlc as to just what we are going to need. Just at présent 
we would not care to contract for any more staves for the reasoa that we 
hâve already contracted for a very large quantity ; more, in fact, than prés- 
ent prospects indicate a need for, therefore, cannot glve you anything defl- 
nite." 

February 4th défendant wrote plaintiflf: 

"We are in receipt of letter of the 31st ult. from your Mr. Knox at New 
York and in reply will say that we cannot use more staves than we bave 
already contracted for and, in fact, we do not think we will hâve use for 
ail of them, unless prohibition takes a declded turn in the near future. We 
would very much llke to contract with you for the 25,000 hogshead staves, 
but do not care to further obligate ourselves." 

On the same date défendant wrote plaintifC further: 

"Your favor of Feb. Ist inclosing Invoice and B/L for car half barrel 
staves recelved. We do not understand why you tiave shipped this car as 
we hâve not glven out instructions to résume shipments. Our yards are 
fllled to their capacity now with staves and headlng and It is going to in- 
convenience us considerably to take care of this car. Please do not ship 
any more staves until we write you to do so. Regarding payment will say 
that we will bave to bave 90 days on this shlpment as we hâve ail of our 
money tied up in stock and are not shipping anything — hâve not turned a 
wheel for atout 90 days and cannot say just when we will start up." 

February 6th plaintlff wrote défendant: 

"Yours 4th received and • * • note that we are not to ship any more 
staves until further instructed, as your yards are full and shop closed down 
since 90 days and don't Kiiow when you will start up, also that you never 
Instructed us to résume shipments. * * • " 

February ISth plaintlff wrote défendant: 

"We are quite agreeable to curtaillng shipments to any reasonable extent 
but to suspend entirely you must understand is out of ail reason and we 
must ask you to urge Mr. Schenk to take in an occasional car during the 
coming two months. We made ail of our calculations accordingly and as 
the writer Is going away early next week to be absent for two months, any 
Interruption of our arrangements would inconvenience us no little and we 
hope you will be kind enough to attend to this matter for us." 

February 12th défendant wrote plaintiff; 

"In regard to further shipments will say that we fully appreclate your 
position in this matter and realize the difflcultles with wbich you hâve to 
contend In gettlng stock to the rallroad; but we hardly feel that you ean 
appreclate the position In whlch we are placed. As stated in ours of the 
4th Inst. our yards are filled now to their capacity and the expense of un- 
loadlng and hauling staves to a distant part of our yards is more than 
double the usual expense of unloading a car. We hâve a very large quantity 
of cooperage made up and in storage and a very much larger quantity of 
staves, headlng and boop steel on hand in ail of which our money Is tied. 
We hâve very few orders on hand, thoso we hâve are very indefinite, ealling 
only for such cooperage as the breweries will need during 1908. Also we 
bave discounted qulte a bit of paper at the banks and do not wish to make 
further loans until we hâve something more definite on which to base cal- 
culations. We, of course, do not wIsh to break the contract, but wish ship- 
ments held up until business opens up some. Just as soon as we hâve some 
orders ealling for definite shipments we will advise your N. 0. otace to ré- 
sume shipments." 

February 14th plaintlff wrote défendant: 

"Acknowledging yours of the 12th. We thank you for your promise to re- 
celve further shipments just as soon as It Is possible for you to do so. 
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* * * \Ve will go ahead and get staves ia shape for sliipment and hope 
to hear very soon that ypu are ready to receive them." 

March 9th plaintiff wrote défendant: 

"We would like to hear from you If there are any prospects of your being 
able to take from us this month couple of car loads of béer quarter bbls. 
or car load of each of halves and quarters." 

March 18th défendant wrote plaintiff: 

"Replying to your favor of the 9th inst., regret to advise that we are still 
unable to receive shipments. Our Mr. Schenk has just returned from a trip 
through the north and west and there is very llttle prospect for business for 
some weeks yet. Will advise you when we are ready to receive shipments." 

May 14th défendant wrote plaintiff: 

"We regret that we hâve been unable to receive béer staves in accordauce 
with your expeetations, but it Is absolutely beyond our power to force the 
brewers of the country to buy cooperage and we can assure you that we 
hâve spared no effort in attempting to create a demand. We also are under 
heavy invéstments and considérable expense holding the stocks and our op- 
érations hâve been stopped entirely for the past few months, aud still no 
prospects for business, on account of the prohibition wave whlch has been 
sweeping the country. We can give you no assurance whatever as to when 
we will be in position to receive additional shipments." 

May 16th plaintiff wrote défendant: 

"We hâve yours of the 14th and note that you are unable to force the 
brewers and that you are under considérable investment holding stocks, etc., 
and that consequently you cannot give us any assurance at this tlme as to 
when you will be in position to receive further deliveries on contract. ïhis 
of course is a very unsatisfactory position for us to be put in but as the 
writer will doubtless be in St. Louis in the course of the next few weeks, 
we suppose we will hâve to let the uiatter réfet until he has the pleasure 
of seeing you." 

July 20th plaintiff wrote défendant: 

"We received your récent favor, from which v/e note that business has not 
improved with you nuich of late. We are very much cramped for room at 
our yards and our Insurance rate is 4%% while our interest rate is 8%. 
Beyond that, the Railroad Oompanies are expeetlng to raise their rates of 
freight shortly and we would like to transfer a few of thèse cars from our 
yards to yours at St. Ivouis on the understanding that we will not expect 
you to pay for them before October. You will oblige us very much by au- 
thorizing shipment of two or three carloads. You will want to get some 
staves in anyway before the winter weather sets in as It Is much more expen- 
sive handling at your end aud you want to be prepared for the orders you 
will receive for packages early in the winter." 

July 24th défendant wrote plaintiff: 

"Your favor of the 20th inst. to hand and note what you say regarding 
interest and Insurance rates, etc. We hâve a very large stock on hand now 
on whlch we also hâve to pay a very high Insurance and interest rate and 
the probability of dolng any business during the balance of the season is 
very remote. Should, however, our prospects brighten up to any considér- 
able extent, will let you hear from us. At présent we caunot receive any 
shipments." 

September lOth plaintiff wrote défendant: 

We are patiently avvaiting your authority to renew our shipments to you 
of béer staves on contract, belng prepared to ship and anxious to ship what 
is due you. Two or three cars would help in the next 30 days, if you cannot 
take more. We are not uiaking sale of any of this stock, depending upon 
you to talie delivery of it ail — we hope before niany more mouths go by." 

September 15th défendant wrote plaintiff: 

"Replying to your favor of the lOth inst. will say that there has been 
practically no change in conditions as regards ourselves since last we wrote 
you and regret to advise that we are still unable to receive shipments of 
stock, trust however that niatters will not continue in this state much 
longer." 



MANGOLD SIAVE & G. CO. V. LUCAS E. MOOEE STAVE CO. 25 

September ITtli plaintiff wrote défendant: 

"Your people wrote us under date of 15th, that you are still unable to 
Teceive shipment of stock, business belng still very quiet. We are earryius 
a terrible load in tbe way of sold stock wbicb we are holding for our cus- 
tomers but niost of tbem are allowing us to sbip an occasioiial car load and 
we bope you will find it possible to allow us to sbip two car loads of staves 
during Oct. and Nov. and we will be glad to take your 60 days' aceeptance 
agalnst same. Tbis would help us considerably and we bope you will fa- 
vor us." 

September 26tb plaintiff wrote défendant: 

"ïour favor of tbe 21st to hand and we regret to note tbat you are uot in 
a position to authorize shipments of staves. We will consequently let tbe 
matter rest for a further few weeks, hoping that you will meanwbile find 
it possible to send us some sblpping orders. * » * " 

On November Gtb plaintiff wrote défendant: 

"Surely now that tbe élection bas passed, you will be able to authorize 
us to niake some shipments of fuU dress béer staves on our contract wltli 
you. It is nearly a year now slnee you stopped us and we vhink now tbat 
there is more certainty of activity in your Une during tbe coming spring and 
you sboQld relieve us of part of this load promptly and certainly we bave 
been carrying it for a good long time, at no little inconveuience and ex- 
pense to ourselves." 

February 4, 1909, plaintiff wrote défendant: 

"We now flnd ourselves in the position where we must sbip some staves 
and bave authorized our Columbus niill to send you one carload of prune 
quarters. We are not going to push you to pay for this car promptly and 
we regret that it seems necessary for us to sbip it contrary to your wishes, 
but we hâve been carring staves for you now over a year and cvii)pled our- 
selves in conséquence not to speak of the cost of 8% money aud 4% Insur- 
ance wbicb amounts to about $6 per 1000 in course of a year." 

February lltb défendant wrote plaintiff: 

"Your favor of tbe ôth inst. to band and noted, in reply would say that 
we cannot accept any further shipments of staves. If the car you mention 
bas been sbipped we will pay the freight on it and stack tbe staves up 
sub.iect to your order." 

March 20th, plaintiff wrote défendant: 

"Your favor. of tbe llth Feby. came duly to band and we bave not sbipped 
you any more staves. We will expect you to recelve and pay for the one 
car load in due course and will also expect you to take deliveries to complète 
contract within a very short time. Your letter of Feby. lltb niight lead us 
to believe tbat you bave no intention of taking any further deliveries on 
contract at any time. If tbis is your meaning, kindly say so." 

April 7tb défendant wrote plaintiff: 

"In reply to your favor of the 20th ult. beg to advise that we flnd nothing 
In our correspondeace to bind us to take staves within any certain limit 
of time, but rather as we need them. Business bas been very duU with 
scarcely any packages selling and we hâve on band practically ail tbe staves 
you bave so far sbipped us, and therefore cannot accept any more shipments 
until further notice. As soon as business opens up and we can move our 
présent stock we expect to take further shipments and are placing no orders 
whatever for staves with any one else." 

April llth plaintiff wrote défendant: 

"Replying to yours of the 7th. We think that the correspondence between 
us shows clearly that you were to take deliveries of staves within certain 
time. Even had the deliveries been less specittcally stated, aceeptance of 
the staves 'within a reasonable time' would necessarily apply. We bave 
waited beyond a reasonable time and bave carried and are stlU carrying 
probably a heavier load than bave you. Accordiug to your vlew, you niigbt 
not use thèse staves in ten years and even now you do not iudicate wben 
you will be able to use them. It is necessary that we do sometbing in tbe 
matter rather than continue in suspense and we must insist upon your 
taking deliveries or your authorizing us to dispose of some quantifies else- 
wbere for your account. * * * According to your construction of the 
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eontraet you expeet us to hold thesé staves uutil you may reaviire tbem. 
Were we to do this the loss mlght fall heavily on you and as you do not 
appear to be very hopeful of being able to use thèse staves this season, we 
would certalnly recommend that you authorize us to endeavor to place them 
elsewhere for your account. It is Quite out of tbe question to tbink of our 
carrying stock over Into 1910." 

April 23d défendant wrote plalntlff: 

"Eeplylng to your letter of the llth, we are under no obligations to you 
to take any staves wlthln any certain tlme. We hâve never agreed to take 
staves except when we need them or can use them, and when we need them 
or can use them in the future we will direct you as to delivery, just as we 
bave in the past, and we désire it distinctly understood that you bave no 
authority from us to sell any staves to any person upon our account. As 
before stated, when we need any more staves we will place our order with 
you as we hâve in the past." 

May 25th plaihtife wrote défendant: 

"We observe that your state Législature bas adjourned without passlng 
the threatened 'State Wide' Prohibition Bill and that consequently Missouri 
is not likely to be converted into a 'Sahara Désert' for at least another two 
years. We congratulate you and at the same time would like to know that 
you now feel suiHciently reassured as regards future business, to justify 
your taking in a few carloads of the staves we owe you on eontraet." 

August 4th plaintifC wrote défendant: 

"Several months bave eiapsed since we last heard from you respeeting 
deliverles under our eontraet of October, etc., 1907. In the course of the last 
eighteen months you bave refused to aecept deliveries of any substantial 
number of staves under thé contracts above referred to, and we hâve been 
showing you every indulgence in the matter and in so doing hâve shouldered 
a loss in carrying charges, Insurance, etc., which, normally, should bave 
fallen upon yourselves. * * » Frankly, we bave consUlted counsel as 
to your contention that, In view of the fact that the eontraet between us 
does not provide for any time of delivery under it, you were obliged to take 
the staves 'only when you need them or can use them' (i. e., only if you found 
it conveulent to do so), and we hâve been advised that your position is wholly 
untenable. In brief, we ha%'e reached a point wbere patience bas ceased 
to be a virtue and we now propose to enforce our rights under our eontraet 
with you, and hereby givé you notice that we shall expeet you to aecept 
deliveries within the next four months of the balance of the staves ordered 
by you under the terms of our > contracts with yourselves, the said deliveries 
to bé in sUch quantitles (amountlng in the aggregate to about 250,000 staves) 
and at such tlmes (within the four months' period) as you shall direct, and 
that if you fall to aecept thèse deliveries we sball talce such action as we 
may be advised and shall hold you for any loss we may suffer or may hâve 
guffered by reason of your aots in the promises." 

August 23d défendant wrote plaintifC: 

"Eeplylng to your letter of the 4th inst., as we wrote you April 2od last, 
we hâve never agreed to take staves except when we might need theui or 
could use them, and we repeat, when we need them or can use them in the 
future we wiU direct you as to the delivery, just as we hâve done in the 
past. We are not alàrmed In the least at your threat, in your last letter, 
to brlng légal proceedlngs against us, for we hâve eaused you no damage 
whatever, and there is nothing in our correspondence whlch binds us. to 
take any quantity of staves within the next four months, or any other period. 
You make the insinuation in your letter that you bave been carrying staves 
for us. If you hâve been carrying staves for us you hâve done so without 
any authority from us, and you should distinctly understand that we shall 
never pay you anything for staves except as we order them. In référence to 
the last car of staves shippèd to our address without authority from us, 
and which were Stacked on our yard subject to your order, will say that 
we are still not In position to use them and ask that you relmburse us for 
the freight, handling and storage charges, the staves remalning subject to 
your order. In conclusion, we bave trled to make our position clear and 
trust that you may fuUy understand It." 
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August 28tli plalntiff wrote défendant: 

"We acknowledge your letter of the 23d inst., and In reply would say 
that our previons letter to you clearly deflnes our position and we hâve 
nothlng to add except to say that we will watt until expiration of the four 
months' perlod we hâve given you, then place the matter in the hands of our 
attorney. Meanwhile, the car load of staves wMch you mention iu your 
letter as lylng on your yard are there for your account and at your risli and 
we look to you for payment of our involce for said shlpment and would 
thank you to send us check promptly." 

September 3d défendant wrote plaintiffi: 

"Your favor of the 28th ult. to hand and noted. We think we hâve ma de 
our position In the matter plain and hâve nothing to add. In référence to the 
car load of staves mentioned would say that we did not order tbem, unloaded 
them only subject to your order and stored them on our yard without re- 
sponslbility on our part. We cannot use them, will not pay for them, and 
look to you for reimbursement for the freight paid on them, and also for 
handllng and storage charges, amounting altogether to $100.25 up to the Ist 
inst. Klndly send check for this amount and advise disposition." 

September lOth plalntiff wrote défendant: 

"We hâve your favor of Sept. 3d. In vIew of the attitude you assume 
there seeras nothing left but to ask the court to détermine which of us is 
right In other words, you seem to believe, and, in tact, hâve deflnitely 
stated, that the absence of any statement as to the time of delivery in our 
contract leaves you free to accept such deliverles whenever you find It con- 
venient to do so. On the other hand, our contention always bas been tnat 
as the contract Is silent as to the dates of delivery, delivery within a reason- 
able time was contemplated. To corne down to the particular case, we feel 
that the delivery of the car now on your yards was a delivery within a rea- 
sonable time and we shall thank you if you will forward your check for the 
value thereof. Respectlng the balance of your contract would say that we 
are ready to deliver the staves and heading upon receiving your order to do 
so, provlded we receive your advices before the expiration of the four 
months' period referred to in a previous letter.'' 

September 14th défendant wrote plalntiff: 

"Replying to your favor of the lOth inst. we shall not accept or pay for 
the car of staves mentioned In your letter, for the very simple reason tbat 
we never ordered the staves and, therefore, they remain hère stored, subject 
to your order and at your own risk and expense. As we hâve before writ- 
ten you, we take the position that there is nothing In our correspondence 
which obligates us to take any amouut of staves from you at any particular 
time, and we bave not reached the point where we désire to engage any 
amount of staves to be delivered at any particular time, and we will pay 
for none except as ordered by us. Trusting that our position is still clear 
we remain." 

Plalntiff placed Its claim in the hands of an attorney, and the attorney 
wrote to défendant from New York City, under date of December 21st, ad- 
vising défendant that the claim had been placed in his hands for breach of 
contract, and asking that some disposition be made of It. 

Under date of February 23, 1910, défendant wrote plaintiffi: 

"We are now in a position to accept the car load of quarter barrel staves 
which was shipped to us some time ago and which are stored in our yard 
now. We herewlth inclose you our check for $1,400.04, to pay for same. We 
will be in a position to use another car of quarter barrel staves by the 
15th or 20th of March, 1910. Ship them as usual % Iron Mountain West 
Yard, Carondelet, Mo. Terms same as heretofore." 

To which plaintiffi replled, under date of March 3, 1910: 

"We bave received your letter of February 23d and note that you now 
désire to accept the car load of quarter bbl. staves which was shipped to 
you some time ago, and that you inelose your check for $1,400.04, to pay for 
the same. We shall not accept thls check in full payment of the said deliv- 
ery, and accordingly herewlth return same, but if you see fit to remit to us 
the sum of $1,472.37, that is, the amount of our bill, together with interest 
thereon from the 12th day of April, 1909, when the terms of crédit, upon 
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wlilch this car load was sold, expired, we shall accept the reiuittaiice aiid 
reduee our claim against you pro tanto. You nmst understand, however, 
that such acceptance would be absolutely without préjudice to the prosecutiou 
by us of our outstanding claims against you for damages for breaeh of con- 
tract. Respectiiig your statement that you will be in position to use auotlier 
car of quarter bbl. staves by the 15th or 20th of March, would say that we 
absolutely refuse to hâve any f urther business dealings with you until the 
matters in controversy now in the hands of our respective attorneys are 
adjusted." 

Défendant, under date of March lOth, wrote plaintlff: 

"We herewith again Inclose our check to your order in the sum of $1,400.- 
04 to pay for the carload of staves which we notified you we accepted, by 
our letter pf the 23d ult. We deny owing you any interest whatever. but 
for the purpose of getting our affairs stralghtened out without a lawsuit 
and by way of compromise, we also herewith inclose our check in the sum 
of $72.33 to cover the interest which you claim. Xow thèse two items pay 
you for ail the staves we hâve accepted and we propose to pay you promptly 
hereafter when we accept staves from you. And we now ask that you ship 
us another car of quarter staves by the 20th day of March, 1910." 

Under date of March 17th plaintifC wrote défendant: 

"Our New Orléans office has advlsed us that they hâve recelved from you, 
your check for the sum of $1,400.04 together with your check for further 
sum of $72.83 to cover interest in payment of the carload of staves shipped 
to you some time ago. We are accepting thèse checks in eompliance with 
the terms of our letter to yourselves of the 3d day of March, 1910. We 
wish it clearly understood, however, that this acceptance is absolutely with- 
out préjudice to our holding you for the damage we hâve sufCered by reason 
of your refusai to take other deliveries of staves, and is merely in payment 
of ail the staves that you hâve accepted. As to the other matters in con- 
troversy we hâve nothing to add to our letter of March 3d, 1910." 

March 26, 1910, défendant wrote plaintlff: 

"We hâve heard nothing further from you in référence to the car of quar- 
ter barrel staves ordered in our letter of Feb. 23d, and again in our letter 
of March lOth. Please advise us by return mail when we may expect ship- 
inent as we are running short of quarter-barrel staves and will be ueeding 
the car load in question shortly." 

Under date of Aprll 1, 1910, plaintlff wrote défendant: 

"Replying to your letter of the 26th we respectfuUy call your attention 
to the foUowing clause in our letter to yourselves of March 3d. 'liespecting 
your statement that you will be in a position to use another car of quarter 
barrel staves by 15th or 20th March we would say that we absolutely refuse 
to hâve any further business dealings with you until the matters in con- 
troversy now in the hands of our respective attorneys are adjusted.' Again, 
In a subséquent letter we say 'as to the matters in controversy we bave noth- 
ing to add to our letter of March 3d which we above refer to.' We think that 
the quotations above given from our préviens letters amount to a full reply 
to your communication of March 26th." 

From October 24, 1907, to February 12, 1909, plaintifC shipped to défendant 
11 cars of staves under the contracte in question, which were received and 
accepted by défendant, said shipments consistiug of 65,201 half barrel staves 
and 71,243 quarter barrel staves. 

The other testimony in the case material to the issues relates chiefly to 
the cost of manufacturing staves and delivering them at Carondelet, Mo. 

In August, 1910, plaintifC commenced this action against défendant to re- 
cover its damages for a breaeh of the alleged contracts, issues were Joined, 
a trial had, and verdict and judgment in favor of plaintlff rendered in the 
sum of $5,923.80. 

The court, in its Instructions to the jury, among other things, said: "You 
are instructed that the letter of the plaintifC, dated September 18, 1907, and 
the letter of the défendant, dated September 26, 1907, constitute a coutract 
beween tie plaintlff and défendant for the 200,000 stavea" — to which the de- 
fendant duly excepted. 
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The court fiirtUer iustructed tlie jury: "The measure of damages in this 
case is the différence betwecn the coiitract prlce and the priée at whieh thèse 
staves could hâve been put dowu at Oarondelet, in this city. That is the 
measure of damages alleged uuder this contract" — to whieh défendant duly 
excepted. 

David W. Hill (A. E. L- Gardner, on the brief), for plaintiff in 
errer. 

S. T. G. Smith (H. A. Baker, on the brief), for défendant in error. 

Before SANBORN and ADAM S, Circuit Judges, and W. H. 
MUNGER, District Jiidge. 

W. H. MUNGER, District Judge (after stating the facts as above). 
[1] It is clear, we think, from the correspondence at the time the 
orders for the staves were given by défendant and açcepted by plain- 
tiff, that it was mutually understood by both plaintiff and défendant 
that the staves were to be delivered by plaintiff, and açcepted by de- 
fendant, within the period of one year, and had plaintiff insisted upon 
such delivery within a year, and défendant refused to receive ail of 
them within that period, plaintiff would hâve been entitled to insist 
that the contract was broken at the expiration of the year. It, how- 
ever, appears that plaintiff, at the solicitation and request of défend- 
ant, waived this provision of the contract and granted défendant fur- 
ther time in whieh to order and accept staves under the contract. 
That, however, did not modify the contract so as to permit it to re- 
main enforceable by défendant ordering staves in the future when- 
ever it should see fit over any period of time. But the plaintiff had 
a right to insist that défendant should comply with the contract within 
a reasonable time. We think it apparent from defendant's letters of 
August 23, September 3, and September 14, 1909, that défendant re- 
pudiated the contract and insisted that it was under no obligation to 
take staves except as it should désire them in the future, declaring 
that it would not comply with the contract in the future, but would 
only order and accept the remaining part of the staves for whieh the 
contract provided whenever it saw fit ; thèse letters being in response 
to the letter of the plaintiff of August 4, 1909, insisting that it fully 
perform the contract within four months thereafter, and that plaintiff 
was authorized to treat the contract as then broken on the part of 
défendant. 

We think it clearly appears from the correspondence that plaintiff 
had manufactured the staves for défendant, or at least a considérable 
portion of them, and had them on hand. This, we think, is clearly 
shown from plaintiff's letter of date July 20, 1908, wherein it states; 

"We are very much cramped for room at our yards and our Insurance 
rate is 4%% while our interest rate is &%." 

And letter of September 17, 1908, wherein it says : 

"We are carrying a terrible load in the way of sold stock whieh we are 
holding for our customers, but most of them are allowhig us to ship an 
occasional car load and we hope you will tind it possible to allow us to ship 
two car loads of staves during Oct. & Nov." 
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Letter of February 4, 1909, in which plaintiff said: 

"We are not golng to push you to pay for thls eut promptly and we regret 
that it seems necessary for us to sfilp It contrary to your wishes, but we 
hare been carrying staves for you now over a year and crlppled ourselves 
In conséquence, not to speak of the cost of 8% money and 4>^% Insurance, 
which amounts to about $6 per 1,000 tu course of a year." 

Letter of April 11, 1909, in which plaintiff said: 

"It Is necessary that we do somethlng In the matter rather than continue 
in suspense and we must insist upon your taking deliverles or your author- 
Izing us to dispose of some quantities elsewhere for your account. * * * 
It is quite out of the question to think of our carrying stock over into 1910." 

Also letter of August 4th, wherein it says : 

"In the course of the last eighteen months you hâve refused to accept de- 
liverles of any substantial number of staves under the contracta above re- 
ferred to, and we hâve been showlng you every Indulgence in the matter and 
in so doiiig hâve shouldered a loss in carrying charges, Insurance, etc., which, 
normally, should hâve fallen upon yourselves." 

In Kingman & Co. v. Western Mfg. Co., 92 Fed. 486, on page 490, 
34 C. C. A. 489, on page 493, Judge Sanborn, writing the opinion of 
the court, announced five ruies as determining the measure of dam- 
ages for the breach of a contract to manufacture and deliver articles. 
It was there announced that the measure of damages for a breach re- 
sulting from failure to accept articles which had been made and were 
ready for delivery at the time of the breach is the différence between 
the market value and the contract price of the articles at the time of 
the breach, if the latter be greater than the former. 

[2] Applying that rule to the case in hand, we think the court 
should hâve submitted to the jury, under the évidence, the question of 
f act as to what proportion of the staves called for by the contract had 
been manufactured and were on hand ready to be delivered, if any 
there were, at the time of the breach of the contract on the part of 
défendant, and instructed the jury that the plaintiff's damages as to 
such portion of the staves was the différence between the market price 
and the contract price, if the contract price exceeded the market price. 

As to the other staves to be furnished under the contract, and which 
had not been manufactured, ready for delivery, if any, then the dam- 
ages should be determined according to the applicable rule stated in 
Kingman & Co. v. Western Mfg. Co., supra. 

The trial court, however, treated the case as one in which none of 
the undelivered staves had been manufactured, ready for delivery. 
In this respect an error was committed, for which the judgment is 
reversed, and a new trial granted. 
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BALTIMORE & O. R. CO. v. GAWINSKE. 

(Circuit Court of Appeals, Third Circuit. May 13, 1912.) 

Xo. 1,567. 

RELEASE (§ 20*) VALIDHY — EiIPLOYEK's LiABILITY ACT — ACTIOK FOR Injtjet 

To Employé. 

An employé, on eutering the service of a railroad company and be- 
coming a member of Its relief department, entered into a contract which 
provlded that, in the event of bis dlsability or death from accidentai 
injuries, tlie beneflts thereunder sliould not be payable or paid until a 
release sliould be made and flled releasing tlie company from ail claims 
for damages by reason of sucb injury or death. Tlie employé recelved 
sick beneflts and life Insurance by virtue of bis membership of the 
department, and, on subsequently receiving an injury while employed in 
moving a train in Interstate commerce, in order to obtain the beneiits 
provlded therefor duly executed a release in the terms required by the 
contract of membership. Held that, while the release was voluntarily 
made after the injury and after hls right of action therefor had accrued, 
It was not based on any settlement thereof, nor on any new considéra- 
tion, and, being made in pursuance of the original contract and wlthout 
additlonal considération, was made vold by Employer's Llability Act 
Aprll 22, 1908, c. 149, § 5, 35 Stat. 66 (U. S. Comp. St. Supp. 1911, p. 
1324), provlding that "every contract, ruie, régulation or devise whatso-' 
ever, the purpose or intent of which shall be to enable any common 
carrier to exempt itself from any llability created by this act shall to 
that extent be void." 

[Ed. Note.— For other cases, see Release, Cent. Dlg. §§ 34-36; Dec. 
DIg. § 20.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Action by Harry Gawinske against the Baltimore & Ohio Railroad 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

William Watson Smith, Allen T. C. Gordon, and Gordon & Smith, 
ail of Pittsburgh, Pa., for plaintiff in error. 

William S. Moorhead and John S. Wendt, both of Pittsburgh, Pa., 
for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Harry A. 
Gawinske, a citizen of Pennsylvania, recovered a verdict against the 
Baltimore & Ohio Railroad Company, a citizen of Maryland, for Per- 
sonal injuries sustained by him while an employé of that company, 
through its alleged négligence. On entry of judgment thereon against 
it, the défendant sued out this writ and assigned for error the re- 
fusai of the court to receive in évidence a wnting signed and sealed 
by the plaintiff on December 29, 1910, wherein he released the de- 
fendant from liability for said injury. 

The facts of the case are that on November 8, 1910, the défend- 
ant, a common carrier by rail, was moving in interstate commerce 
two cars, the couplers of which were defective in not complying with 

*For other cases see same topic & i mum«£b in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the fédéral Safety Appliance Acts. Gawinske, the plaintiff, a brake- 
man, had two of his fingers crushed while attempting to couple said 
cars. When Gawinske entered the employ of the company on No- 
vember 9, 1909, he became a contributing member of its relief de- 
partment, and so continued until the accident. By virtue of such 
membership he had, up to the time of the accident, received indem- 
nity for both life and health; subjects constituting considération for 
his contributions and contract which were independent of his em- 
ployment, and over which, as not being commerce (Hooper v. Cal- 
ifornia, 155 U. S. 653, 15 Sup. Ct. 207, 39 L. Ed. 297) Congress had 
no power to legislate. As to benefits from disability from accidentai 
injuries to him as an employé, the régulations of the company, which 
Gawinske signed when he became a member, provided: 

"In the event of disability or death t'rom accidentai injuries, the beneflts 
herein proniised shall not be payable or paid until there be flrst flled with 
the Superintendant of the Relief Department releases satlsfactory to hliu, 
releasing the Baltimore & Ohlo Railroad Company * * « from ail claims 
for damages by reason of such injury or death," etc. 

After the accident in 1910, Gawinske duly elected to and did re- 
eeive accident relief benefits and before doing so signed and sealed 
releases which, after reciting the injury, say: 

"As under my contract I am entitled to said benefits only on the exécution 
of the release foUowing, I now make complète my right to said sum and in 
considération of the receipt thereof do hereby release and forever discharge 
the said company * * * from ail claims or demands for damages, in- 
demnity or other form of compensation I now or may or can hereafter hâve 
jigalnst any of the aforesaid compauies by reason of said injuries." 

This release being sufficient in terms, and purporting by its seal 
to be for considération, under the law of Pennsylvania, where it was 
made (Hosler v. Hursh, 151 Pa. 415, 25 Atl. 52), was, until set aside 
in a court of equity, to be deemed valid in an action at law in a 
fédéral court (Messinger v. New England Co. [C. C.] 59 Fed. 529), 
unless, as contended by the défendant in error, it was void by virtue 
of section 5 of the act of Congress of April 22, 1908, which pro- 
vides : 

"ïhat every contract, rule, régulation or device whatsoever, the purpose or 
Inteut of which shall be to ehable any coramon carrier to exempt itself from 
jmy liability created by this act, shall tothat extent be void," etc. 

It is contended by the plaintiff in error, and we state its argument 
at length, that the release in this case comes neither within the let- 
ter or the spirit of this act, because there are two contracts hère in- 
volved. One of them was made in 1909 between Gawinske and the 
company, whereby it was stipulated that in the event of injury he 
was to bave an élection to accept voluntary compensation or to en- 
force compulsory relief by suit. In pursuance of that right of choice 
and after the injury he elected to take the voluntary relief, and in 
order to qualify himself to obtain the money payable under such con- 
tract he entered into the second contract hère in question, whereby, 
in considération of receiving the proceeds of his élection of voluntary 
relief, he released the right of action which the injury had conferred 
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upon him. This right of action, it is contended, came into existence 
after the first contract was made. It was in no way affected by the 
terms of the first contract and remained enforceable until by the 
second contract Gawinske extinguished his right of action by tlie re- 
lease. Moreover, it is argued this act was only intended to forbid 
anticipatory and compulsory releases of future négligence and was 
not meant to forbid voluntary releases of past négligence. For ex- 
ample, it is said that, apart from any statutory enactment, public pol- 
icy itself forbids a carrier placing in a bill of lading an anticipatory 
release of its négligence. Nevertheless, after négligence has caused 
injury and a right of action accrued to the shipper, no court would 
deny his right to voluntarily release the carrier from liability for 
such past négligence. In the same way, this statute, it is- alleged, 
having protected the employé from the evil of an anticipatory re- 
lease, surely did not intend to forbid employé and carrier, after a 
right of action had accrued, from releasing such action, and especially 
in view of the fact that the releasor had already received the life 
insurance and sick benefit indemnity over which Congress had no 
power to legislate. 

To su!5tain such contention, however, the présent case must be dif- 
ferentiated from Chicago v. McGuire, 219 U. S. 561, 31 Sup. Ct. 
259, 55 L. Ed. 328. There, it is true, the single and only contract 
in question antedated the injury, and itself provided: 

"ïhat the acceptance of benefits payable to him in accordauce with the 
régulations of the department should discharge the conipany from ail liability 
for damages." 

That contract provided for or contemplated no future contract. 
The minds of the parties were not to meet in any subséquent negoti- 
ations. The contract was complète and self-sufficient, and, when Mc- 
Guire accepted the beneiîts, it was not the acceptance of such ben- 
efits, but the contract made before the accident, that worked the 
release. The anticipatory contract, by the acceptance of the benefits, 
automatically became a contract of release. In the présent case, it is 
true, it is not the first contract, but the second, that releases the 
right of action. If Gawinske had accepted benefits in the présent 
case, and the railroad had paid him without his executing the re- 
lease in question, such acceptance would not, by the provisions of 
the original contract, hâve released his right of action. It may there- 
fore be urged that the efïect of the second contract as a release 
springs solely from itself and is in no way dépendent on the provi- 
sions of the first contract, for while it is true the latter contemplated 
tjhe possibility of such a release being made in certain contingencies 
and its absolute necessity if one of the parties exercised certain op- 
tional rights, nevertheless the fact remained that whether it should 
or should not be made was a matter thereafter to be the subject of 
agreement on the part of the parties, and that agreement the first 
contract in no way coerced or controUed. The parties, it is said, 
were f ree to act as tliey saw fit ; but, having acted, the benefits hav- 
ing been paid and the release delivered, why, it is asked, should not 
lOî F.— 3 
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such agreement, when honestly made, be honestly observed by the 
parties thatiHâde it? 

While conceding the persuasive and logical force of thèse conten- 
tions, that theré is ground for asserting that possibly such construc- 
tion was the législative understanding when the bill was in passage 
and that any other would cripple, if not indeed preclude, the con- 
tinuance of thèse great corporate relief funds, which should be fos- 
tered and encouraged, we are nevertheless constrained, under Chicago 
V. McGuire, supra, to hold that this relèâse is made void by the stat- 
ute. Gawinske's release, while a contract entered into after the in- 
jury, was in no sensé a release based on a settlement. It is not con- 
tended that any settlement was màde or any money paid in pursu- 
ance therëof, any new considération passed for which the release was 
executed, or indeed that there wefe any subséquent negotiations or 
settlement between thèse parties. On the contrary, the release is 
but the contractual method of obtaining the relief benefits. Its con- 
templated purpose, as provided in the initial contract, was to enable 
the beneficiary to obtain the relief funds, and, being made in pur- 
suance of such original contract and without any additional considér- 
ation, to it may be applied what was said of McGuire's acceptance of 
benefits, viz. : 

"The acceptance of benefits Is, of course, an act done after the Injury, but 
the légal conséquences sought to be attached to that act are derived from the 
provision in the contract of membershlp. The stipulation which the statute 
nullifies Is one made in advance of the Injury that the subséquent acceptance , 
of benefits shall constitute full satisfaction of the clalm for damages." 

In substance, the stipulation is hère the same. The stipulation that 
no benefit can be paid without a release is substantially the same as 
saying the acceptance of benefits shall be a release. In both cases 
the acceptance of the benefit is the creator of the release. 

The judgment below is affirmed. 



DUNLEVY & BRO. CO. v. FORREST. 
(Circuit Court of Appeals, ïhird Circuit. May 8, 1912.) 
No. 47 (1,611). 

1. Masteb AND Servant (§286*) — Action foe Injuet to Servant — Ques- 

tions l'os Jury. 

In an action to recover for the death of an employé by being caught 
in machlnery, whether the machinery was safeguarded as required by a 
State statute Is ordinarlly a question for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050 ; Dec. 
Dlg. § 286.*] 

2. Master and Servant (§ 289*) — Action toe Injuby to Servant — Ques- 

tions FOR Jury — Conteibutoey NEGLiaENCK. 

In an action to recover for the death of a servant, the question of con- 
tributory négligence held properly submitted to the jury on évidence 
showlng that, while deceased was oiling machinery in an obscure light, 

•For otber cases see same topic & § numbek Iq Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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he was caught by a set serew on another part of the machlnery, of whleh 
he had not been warned. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. |§ 
1089, 1090, 1092-1132; Dec. Dlg. § 289.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania. 

Action at law by Elizabeth Forrest against the Dunlevy & Bro. 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Harry J. Nesbit and John M. Henry, both of Pittsburgh, Pa., for 
plaintiff in error. 

H. Fred Mercer, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BUFFINGTON, Circuit Judge. In this case Elizabeth Forrest, 
a British subject, brought suit against the Dunlevy & Bro. Company, 
a corporation of Pennsylvania, to recover damages for the death of 
her husband, alleged to hâve been caused by the négligence of said 
Company while he was in its employ. A verdict was found for plain- 
tiff, and on entry of judgment thereon défendant sued out this writ, 
and assigned for error the refusai of the court to give binding in- 
structions in its favor. 

The deceased had worked four months in the defendant's factory, 
oiling machinery and doing odd jobs. On the day of the in jury he 
was directed to oil the elevator. This he had donc three times be- 
fore, but was not told how to do it, or warned as to any danger. 
To oil the worm gear which operated the elevator drum, it was nec- 
essary that one stand near a shafting on which there was an unguard- 
ed set screw, of which the deceased did not know, and which was 
not distinguishable when the shaft was revolving. No one witnessed 
the accident; but it seemed likely that, while Forrest was trying to 
oil the elevator, his clothing was caught by the set screw, and he 
was whirled around in such manner as to cause his death. The case 
involved two questions, viz., whether the machinery was safeguarded, 
under the provisions of the Pennsylvania statute ; and, second, wheth- 
er the court should hâve held the deceased guilty of contributory 
négligence. 

[1] The statute in question provides that ail set screws shall be 
properly guarded, and the question whether this is done is, ordinarily, 
for the jury. Jones v. American Co., 225 Pa. 650, 74 Atl. 613. Un- 
der the facts of this case it would hâve been manifest error for 
the court to hâve itself held that the set screw was guarded by its 
mère location a considérable distance above the floor. It was not on 
the floor level that danger was incurred from the protruding set 
screw, but from the fact that to oil the worm gear of the elevator 
one had to stand on the bearing of the shaft and the beam sup- 
porting the shaft — places above the floor level and outside the eleva- 

*For otUer cases Ee« aame topic & i nvmbeb in Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
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tof shaft. The verdict of the jury being against the défendant, its 
statutory négligence by failing to guard was established (Jones v. 
American Co., supra), and the plaintiff was erititled to recover, un- 
less the deceased was guilty of contributory neghgence. 

['2] This question was submitted tdthe jury, and the facts and the 
inferences possible to be drawn therefrom were such that a jury — 
not a court— should pass upon them. It is true the deceased had 
been told generaïly nbt to oil machinery while in motion; but it 
was also true that he was told specifically to oil the elevator, and 
that in order to do so he had to run the elevator up, so that he could 
stand on the cage to oil the overhead drum. This movement neces- 
sitated starting an engine, which also revolved this shafting. It will 
also be noted that he was not injured by machinery in motion while 
he was attempting to oil it; but in oilihg the drum, which was not 
moving, he was caught by the set screw. Nor can it be said he was 
négligent in approaching thé unguarded set screw. There is no proof 
he kiiew of its location. He was not told of its danger, and the 
proof is that the speed at which the shafting revolved so blurred the 
set screw that it could not be distinguished. 

After fuU considération, we are of opinion the judgment should be 
afifirmed. 



SLOSS-SHEFFIEIiD STEJEL & IRON CO. v. TACO^'Y IRON CO. 

(Circuit Court of Appeals, Ttird Circuit. May 8, 1912.) 

No. 1,602. 

Sales (§ 363*) — Action for Bkeach of Conteact — Questions for Jurt. 

In an action to recover the prlce of iron delivered under a contract, 
in which défendant pleaded a rescisslon after part performance and that 
the dellverles thereafter were under a new contract at a reduced price, 
the évidence in support of such défense heUi sufficieut to justify the 
siibinission of the issue to the jury. 

[Ed. Note. — For other cases, see Saies, Cent. Dig. § 1064; Dec. Dig. 
§ 363.*] 

In Errer to the District Court of the United States for the Eastern 
District of Pennsylvania. 

Action at law by the Sloss-Sheffield Steel & Iron Company against 
tîhe Tacony Iron Company. Judgment for plaintiff for part of its 
claim,; and it brings error. Affirmed. 

See, also, 188 Fed. 896, 110 C. C. A. 530. 

W. H. Ramsay and C. W. Van Artsdalen, both of Philadelphia, 
Pa., for plaintiff in error. 
Albert B. Weimer, of Philadelphia, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Sloss- 
Sheffîeld Steel & Iron Company, a corporation of Alabaniâ, herein- 

•For otber cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, $ Rep'r Indexes 
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after called the Steel Company, brought suit against the Tacony Iron 
Company, a corporation of Pennsylvania, hereinafter called the Iron 
Company, to recover damages for breach of a written contract be- 
tween them, whereby the Steel Company agreed to sell and deliver, 
and the Iron Company to buy and receive, 2,000 tons of iron in month- 
ly installments of 500 tons per month during January, February, 
March, and April, 1910, at $14 per ton. The proofs disclosed that 
during the month of January the Steel Company shipped but 97 tons ; 
that a dispute then arose by reason of the Steel Company's broker 
demanding, as a condition of future shipments, a financial statement 
and an indorsement security not stipulated for in the contract. Thèse 
being refused by the Iron Company, the broker rescinded the con- 
tract, stating that no more iron would be shipped. This notification 
the Iron Company then accepted, and on the trial claimed it was a 
rescission, that it was so treated by both parties, and that thereafter 
shipments had ceased. On April lOth, however, when iron had fallen 
from $14 to $12 per ton, the Steel Company began to ship again, and 
not only shipped the 500 tons called for by the contract for April, 
but 200 tons additional. On learning of thèse shipments, the Iron 
Company notified the Steel Company's broker that it would only ac- 
cept and pay for such shipments at the current market rates. To this 
arrangement it was alleged the broker agreed. 

When suit was brought, the Iron Company filed an affidavit of dé- 
fense, setting forth, in addition to the above facts, that the Steel Com- 
pany could not maintain the suit, because the contract in question was 
made in Pennsylvania, and the Steel Company had not registered as 
provided by statute. Thereupon the Steel Company, in accordance 
with the Pennsylvania practice, moved for judgment for want of a 
sufificient affidavit of défense. On hearing this motion the court held 
the contract was, so far as the pleadings showed, an Alabama one, 
and entered judgment for the conceded liability of $12 per ton, being 
the current market price for the iron delivered. Its action in so do- 
ing was affirmed by this court in an opinion reported at 188 Fed. 898, 
110 C. C. A. 530. On return of the mandate the case went to trial 
for the balance of the claim, and resulted in a verdict assessing the 
Steel Company's damage at $677.27. On entry of judgment thereon 
the plaintiflf sued out this writ, and assigned for error the refusai of 
the court to give binding instructions to the jury to liquidate its dam- 
ages and return a verdict based on $14 per ton for ail iron accepted. 

The correctness of the court's action turns on the question vvhether 
it was warranted in submitting the question of rescission to the jury. 
The facts were that, when the controversy arose as to the plaintiff's 
demand for a financial statement and an indorsement not provided for 
by the contract, the only évidence of rescission and acceptance thereof 
was what occurred between the Iron Company and Dimmick & Co., 
a firm of brokers who had negotiated this contract for the Steel Com- 
pany. There being no express proof that such facts were communi- 
cated to the Steel Company, and the broker having no authority in 
the premises, it was contended the contract continued in force, and 
there was no évidence on which the question of rescission could be 
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submitted. We cannot accède to such contention. To our minds the 
facts were such that a jury might well infer that the Steel Company 
not only knew of the broker rescinding the contract, but that it acted 
in pursuance and ratification of such notice. It was the plaintiff in 
the cause, and the jury had the significant fact before it that neither 
by the broker nor its own officers did the Steel Company prove it had 
no notice. Moreover, its subséquent actions were such as would 
naturally resuit from such knowledge ; else why should it suspend 
monthly deliveries to which it was obligated by contract? Indeed, 
it is inconceivable that the Steel Company suspended deliveries and 
took no step in the matter for about three months, save on the theory 
that it had instructed the broker to demand indorsed security, and 
when it was unequivocally refused, and the contract rescinded by the 
broker, such facts were communieated by the broker, and thereafter 
the Steel Company ceased deliveries. Its subséquent resumption of 
shipments, when the price of iron fell, was also not without signifi- 
cance. The case was one for the jury. 

Finding no error in thé court's mode of submission, the judgment 
is affirmed. 



SCHWARTZMILLER y. WARD-MACKBY CO. 

(Circuit Court of Appeals, Third.Qlrcuit. July 1, 1912.) 

No. 1,512. 

Mastee and Servant (§ 239*) — Injurt at CoawHEELS--CoNTRiBUTOET Neg- 

'LIGENCE. 

Plaintiff was guUty of contrlbutory négligence, barring recovery for 
injuries received through Ms tiaiid being caught by cogwbeels while he 
was attempting to oll a machine, where he undertook to perform his 
work whIle the machine was in motion, and by placing his hand near 
the revolving cogwheels ; the danger belng obvious. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §| 749, 
750 ; Dec. Dlg. § 239.*] 

In Error to the Circuit Court of the United States for the Westem 
District of Pennsylvania. 

Action by A. E. Schwartzmiller against the Ward-Mackey Com- 
pany. Judgment for défendant, and plaintiff brings error. Affirmed. 

Lawrence B. Cook, of Pittsburgh, Pa., for plaintiff in error. 
William A. Jordan, of Pittsburgh, Pa. (William H. McClung and 
Thomas D. Chantier, on the brief ), for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This action was brought to 
recover damages for a personal injury suffered by the plaintiff in the 
effort to oil a machine in the defendant's factory. At the trial the 
défendant asked for binding instructions, but this request was declined. 
Afterwards, however, and in accordance with the Pennsylvania act 

*For other cases see éàme topic & 9 numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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of 1905, the court entered judg-ment for the défendant notwithstand- 
ing the verdict, putting the décision upon the single ground that the 
undisputed facts established the plaintiff's contributory négligence. 
The only error assigned is the entry of this judgment, and the argu- 
ment is that the évidence was conflicting, and therefore required sub- 
mission to the jury. 

Upon this point we hâve considered the stenographer's notes with 
attention, but hâve found no reason to disagree with the conclusion 
of the District Judge. We append his opinion, to which we can add 
nothing of value except our approval. 

The judgment is affirmed. 

Tàe opinion of Young, District Judge, in the trial court is as follows: 

This is a motion for judgment for défendant non obstante veredlcto. Under 
the undisputed évidence, the plaintiff, a young man of 19 years of âge, was 
employed to work about a bread-molding machine to see that the loaves were 
properly placed on the conveyor and by means of a wheel regulate the size 
of the loaf to be molded. At the time of the accident he had been working 
for the défendant about two years, and about the machine where the accident 
happened about four months. This machine had certain cogwheels, and ad- 
jacent thereto an oil cup for the purpose of olling the machine. ïhese were 
placed underneath the revolving drums and wlthin the body of the machine, 
and no one could come in contact with them except by reaching Into the ma- 
chine. If the machinery was not in motion, this was accomplished by reach- 
ing down through the top of the machine ; if the machinery was in motion, 
the only way to reach the cogwheels was by getting under the machine and 
reaching the hand up to them. In order to reach the oil cup, which was near 
the cogwheels, being a few inches above them, it was necessary to use one 
of the two methods ; that Is, either stop the machine and reach down through 
it, or to crawl under the machine and reach up past the cogwheels. 

The plaintiff was injured while attempting to unscrew the oil cup whlle 
the machinery was in motion. He placed hlmself on his back under the ma- 
chine, reached up past the cogwheels, and whlle In the act of unscrewing 
the oil cup, hls fln?ers, belng greased from contact with the oil cup, slipped 
and were caught in the cogwheels. 

The danger of attempting to remove the oil cup while the machinery was 
in motion and in the manner in which the plaintiff attenipted to do it was 
so obviously dangerous, on a simple statement of the undisputed facts, that 
plaintiff must be eharged with contributory négligence. To a person of hls 
years and expérience with the machinery in question, and having hls knowl- 
edge of the proximlty of the oil cup to the cogwheels, the danger and rlsk 
of placing his hand In a machine among the movlng cogwheels must bave 
been apparent. 

In deciding this case we do not pass upon the question wliether or not the 
plaintiff was employed, as asserted by him and denied by the défendant, to 
oil the machinery. Whether or not he was so employed, hls conduct was 
such as to make him guilty of contributory négligence. 

As we hâve concluded that the plaintiff's own négligence contrlhuted to the 
injury which he suffered, it is unnecessary to pass upon the question whether 
or not there rested upon the défendant, under section 11 of the Act of Assém- 
bly of Pennsylvanla of May 2, 1905 (I'. L. 355), the statutory duty of guardlng 
the cogwheels where plaintiff! was Injured ; they being placed within the body 
of the machine. Whether or not the duty of guardlng the cogwheels rested 
upon the défendant by reason of that statute, the plaintiff was not relieved 
from the duty of care on his part. 

It was said by Mr. Justice Brown in his case of Jones v. American Caramel 
Ce, 225 Pa. 644 [74 Atl. 613] : "While the statute made it the duty of the de- 
fendant to properly guard the fan, it in no degree relieved the employé from 
the duty of care on his part. For the conséquence of his contributory négli- 
gence the Jaw remained the same as if the act of 1905 had not been passed." 
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Thls princjple, we belleve to be sound, and to accurntely mark the distinction 
between the défense of assumption of rlsk and that of contributory négli- 
gence. As was said by Judge Sanboru In St. Louis Cordage Co. v. Miller, 
126 Fed. 495 [61 C. O. A. 477, 63 L. R. A. 551]: "Assumption of rlslî and con- 
tributory négligence aire distinct and separate défenses. The former rests In 
contract, and the latter In tort." Choctaw, OkUihoma & Gull H, il. Co. T. 
McDade, 191 U, S. 64 [24 Sup. Ct. 24, 48 U Ed. 90]. 



BAETZ y. SCHOENLAU-KUKKUCK TRUNK TOP & VENEER CO. et al.t 

(Circuit Court of Appeals, Eighth Circuit. May 27, 1912.) 

No. 3,634. 

Patents (| 32S*) — Anticipation — Feed Mechantsm fob Prtino Apparattjs. 
The Baetz patent, No. 835,843, for a feed mechanism for drying ap- 
paratus for drying veneer, lumber, etc., Is void for anticipation là the 
prior art. 

Sanborn, Circuit Judge, dlssenting. 

'Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

Suit in equity by Henry Baetz against the Schoenlau-Kukkucl< 
Trunk Top & Veneer Company and Frederick Kukkuck. Decree for 
défendants, and complainant appeals. Affirmed. 

Emil Starek, for appellant. 

Charles Howson (Howson & Howson and F. R. Cornwall, on the 
brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. This action was brought by 
complainant for the alleged infringement of letters patent No. 835,- 
843, granted to complainant of date November 13, 1906, for an im- 
provement in feed mechanism for drying apparatus. The bill prayed 
for the usual relief by injunction, damages, and accounting. Issues 
were joined, and a decree entered, dismissing the complainant's bill 
for want of equity. Complainant has appealed. Two questions are 
presented by the issues : 

(1) Is complainant's patent void for want of novelty? 

(2) Is défendants' machine an infringement of complainant's? 
While in plaintiff's patent six claims are presented, the fourth and 

fift.h relate chiefly to a hot air chamber, and were abandoned by the 
complainant upon the argument. 

In determining the validity of complainant's patent, it becomes first 
necessary to détermine what was covered by the claims upon which 
the action is based. The claims are as follows : 

"1. A feed mechanism comprlsing a pair of juxtaposed conveyers, and hav- 
Ing transverse rlbi formations between which the articles may be conflned, 
substantlally as set forth. 

•For otbsr cbb«s ge« «ame toplc & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
t Bebearlng desied October IS, 1912. 
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"2. A feed mechanism comprlsing a pair ot juxtaposed endiess conveyers 
having a séries of transverse ribs or bars spaced suitable distances apart, 
tlie material treated being inserted between the adjacent laps of the convey- 
ers and held between the aforesaid transverse formations, substantially as 
set forth. 

''3. A feed mectianism comprlsing a pair of juxtaposed endiess conveyers 
liaving a séries of transverse rib or bar formations curved in cross-section, 
vyhereby the articles inserted between the adjacent laps are held in position 
substantially along Unes of contact, substantially as set forth." 

"6. A feed mechanism comprlsing a pair of endiess conveyers in juxtaposed 
relation, and having transversely-disposed rods or slats on their adjacent laps 
between which the articles are gripped, and held against warping, substan- 
tially as set forth." 

The invention is described in the spécification substantially as fol- 
lows : The présent invention may be installed in any dryer wherein 
veneer, lumber, or sheets of any description whatsoever are treated, 
the object of the invention being to so confine the pièces in their 
passage through the drying air current that, while they are free to 
shrink, the tendency to warp is reduced to a minimum, and in the 
majority of cases disappears altogether. This insures a substantially 
uniform product, the shape of the dried pièce conforming substan- 
tially to what it was before the drying opération, and hence minimiz- 
ing the waste incidental to such opérations. The feed mechanism 
herein, though eminently adapted for the feeding of lumber, is appli- 
cable to any material which has a tendency to behave similarly under 
the same circumstances. 

In passing through the heating compartment, around each cham- 
ber or header is an endiess conveyer, the adjacent laps of the con- 
veyers traveling jointly in the space between the chambers, and form- 
ing a feed mechanism for the lumber to be dried. The lumber is 
fed to this feed mechanism through the open front of the casing. 
Each conveyer is of the roller-link variety, the roUers of the upper 
lap of the lower conveyer traveling in a track or channel, disposed 
above the header; the lower lap of the chain being allowed to sag. 
The chains of each conveyer are connected by a séries of transverse 
bars or strips, substantially semicircular in cross-section ; the curved 
portions being presented outwardly. Thèse are spaced about three 
or four inches apart, making collectively a conveyer-belt whose sup- 
porting surface is composed of a séries of transverse ribs, bars, or 
slats. As the lumber pièces are fed between the adjacent laps of 
thèse belts, the pièces are gripped and held between the opposing 
members of each pair of slats, and, since the surfaces of the latter 
are rounded, they contact with the lumber, substantially along single 
lines or very reduced surfaces, thus permitting the exposure of a 
maximum surface of the lumber to the hot-air currents traversing the 
space between the headers and permitting the hot air to freely cir- 
culate around the material treated. Each pièce of lumber or veneer 
being thus confined between a séries of slats or bars is prevented 
f rom bending or warping during the drying process, and hence, when 
fînally removed from the dryer, the pièce has undergone little or no 
change in shape, save the small per cent, in shrinkage incident to ail 
drying opérations. 
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We thus find that the characteristics of complaiinant's feed mechan- 
ism, specified in the claims above qtioted, are a pair of juxtaposed 
conveyers, which carry the material to be dried betweén them, con- 
fining and holding the material; that thèse conveyers hâve trans- 
versely extended ribs or slats for holding and confining the articles 
conveyed therejn for the purpose of drying. Thèse conveyers are end- 
less, and the outer surface of the transverse ribs or slats are curved 
in pross-sections,' so that the area of contact between them and the 
articles to be fed is limited. The articles are so gripped between the 
conveyers that they are held against warping, and the gripping is 
not to be so strong as to prevent shrinkage. It is apparent f rom the 
description of the mechanism that thé pièces are gripped between the 
upper lap of the lower conveyer, which is kept rigidly horizontal 
by reason of the track in which it runs, and the weight caused by 
the sag of the lower lap of the upper conveyer. The sag, it is ap- 
parent, must be adjusted according to the thickness of the material 
sought to be dried, for, if the sag in the lower lap of the upper 
conveyer should rest tôo heavily upon the material, it would prevent 
shrinkage without splitting. No means is pointed out for changing 
the weight of the sag of the lower lap of the upper conveyer to cor- 
respond with the différence in thickness of material fed into it. This 
is left^ to be supplied, which an ordinary mechanic would, doubtless, 
do byi shdrtening or lengthening the conveyer so as to reduce or in- 
crease the amount of slack that should be necessary for the drying 
material. 

It is claimed on behalf of défendant that complainant's patent is 
void, every essential élément having been anticipated in prior pat- 
ents and in a dryer known as "Miller's Dryer," which was manu- 
fàetured and used some years prior to complainant's invention. Nu- 
merous prior patents were introduced in évidence, but an analysis of 
two or three of them will be sufficient for the disposition of the case. 

Patent No. 354,798, dated December 21, 1886, to John H. Lori- 
mer, was an improvement in drying processes. In his spécifications 
he described his invention, substantially, as an improved process for 
treating textile fabrics or materials, such as wool, cotton, rags, paper 
pulp, etc., by causing them to pass back and forth through a cham- 
ber by means of endless aprons, through which material hot air cur- 
rents were caused to pass. Two endiess aprons between which the 
wool or cotton to be dried is held and conveyed through the dryer 
or hot air chamber may be formed of link chains, with slats between, 
or webbing, netting, or a combinàtion of any two or more of thèse 
may be used; the particular construction of thèse endless convej^rs 
or aprons being immaterial to my invention. Thèse aprons lie close 
upon each other in passing through the heating or drying chamber; 
the material being fed in one end between the endless aprons. 

In letters patent No. 445,226, dated January 27, 1891, to John 
H. Lorimer, :for a drying machine, he described his apparatus as a 
closed chamber through which endless aprons or perf orated or slat- 
ted work axe caused to pass, and; preferably guided back and forth 
within the compartments, and brought to the outside, so that the 
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materials may be laid upon the slatted work or apron at a point out- 
side of the closed chamber, and then be conveyed through the closed 
chamber, and when dried passed oui of the same again for delivery. 
Thèse aprons are preferably formed of two sprocket chains, between 
which are metallic slats, so as to form a good support for the ma- 
terial, and at the same time permit the free passage of air or gases 
through it. It is quite évident that the aprons might be made of 
wire and cords, and, in fact, might be made in any suitable manner, 
so as to form open work, though I prefer to form them as first de- 
sçribed. 

In thèse Lorimer patents, we hâve endiess aprons or conveyers, 
whose juxtaposed co-operating runs confine, hold, and carry the ma- 
terial to be dried through the dryer or hot air chamber. The aprons 
or conveyers may be formed with link chains with slats between or 
webbing, netting, or a cômbination of any two or more of them. As 
shown in the Lorimer drawings, thèse slatted conveyers extend cross- 
wise. 

There was introduced in évidence a model of what is designated 
as the "Miller dryer." Though not patented, it was constructed for 
Henry W. Miller, of Philadelphia, and was operated by Henry W. 
Miller & Sons from 1889 until the end of 1894, after which it was 
operated by H. W. Johns Manufacturing Company until about 1901. 
This dryer was chiefly used for drying sheets of hair or sheets of 
asbestos, although the évidence shows that it has been successf ully 
demonstrated as practical for drying veneer. The Miller dryer con- 
sisted of a drying chamber with carrying aprons or conveyers of link 
belting or chain belting with ribs across. The material to be dried 
was carried between two conveyers placed in juxtaposed position; 
the upper run of the conveyers being supported on tracks, the lower 
run sagging down. The material to be dried was placed on the up- 
per run of the lower conveyer and was held in place by the sag of 
the lower run of the upper conveyer, the lower run of the upper con- 
veyer traveling in the same direction as the upper run of the lower con- 
veyer. Thèse conveyers consisted of a pair of chains and transverse 
ribs or slats, extending transversely andi Connecting the two chains ; 
each transverse rib or slat being curved so as to présent a curved face 
to the material conveyed. Thus the area of contact was minimized, 
the weight of the lower run of the upper conveyer resting upon the 
material, holding and gripping it against warping, if the tendençy of 
the material while drying was to warp. This dryer had ail of the 
essential éléments embraced within the claims of complainant's pat- 
ent, which are involved in this controversy. 

We are clearly of the opinion that every essential élément of the 
claims of complainant's patent was anticipated in the prior art, and 
that such patent is void for lack of novelty. 

The évidence established the fact that défendants' machine con- 
tains ail the éléments of complainant's patent, exeept that défendants' 
machine is so constructed that the sprocket wheels, carrying the con- 
veyers, are so adjusted that the space between the lower lap of the 
upper conveyer and the upper lap of the lower conveyer may be in- 
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creased or diminished as may be required by the thickness of the ma- 
terial to be dried. Whether this différence in construction avoids in- 
fringement we need not décide, as we hold complainant's patent to 
be void for lack of novelty; and the decree of the circuit court is 
affirmed. 

SANBORN, Circuit Judge (dissenting). The évidence fails to con- 
vince me that the Miller dryer was conceived and brought into prac- 
tical use befbre the invention secured by the patent in suit and the 
inventions described in the other patents that are claimed to anticipate 
relate to a différent art and w^ould not hâve been effectuai to accom- 
plish the purpose of the patent in suit. For thèse reasons, I am 
unable to concur in the opinion and decree of the court. 



BYRON JACKSON IRON WORKS v. UNITED IRON WORKS. 

(Circuit Court, N. D. California. October 16, 1911. On Pétition (or 
Eeliearlng, April 29, 1912.) 

1. Patents (| 328*) — Validity and Infbingement— Countbebalance fok 

Oentrifuqal Pumps. 

The Jackson patent. No. 666,869, for a eounterbalance for centrifugal 
pumps, coverlng a combination whicli includes a variable controlled pres- 
suré (Âamber regulated by a plug, and No. 729,870, for an Improvement 
on the same, were not anticipated, and disclose invention; also held 
: Infringed. 

2. Equitt (§ 392*) — Rkheàring — Time ïor Filing Petitioiî. 

The, provision of equlty rule 88 (29 Sup. Ct. xxxvii) that uo rehearing 
shall be granted after the term at which the final decree of the court 
shall hâve been entered and recorded if an appeal lies to the Suprême 
Court, but, if no appeal lies, the pétition may be admitted at any time 
bef ore the end of the next term in: the discrétion of the court, has be- 
come Inapplicable since the passage of Act March 3, 1891, c. 517, §§ 5, 6, 
26 Stat. 827, 828 (U. S. Comp. St. 1901, p. 549), esfablishlng the Circuit 
Courts of Appeals by which an appeal is given in ail equlty causes, and 
the court now has power to entertain a pétition for rehearing only dur- 
ing the, term at which the decree was entered. 

[Ed. Note.— For other cases, see Equlty, Cent. Dig. §§ 834-851-, Dec. 
Dig. § 392.*] 

In Equity. Suit by the Byron Jackson Iron Works against the 
United Iron Works. On final hearing and pétition for rehearing. 
Decree for complainant, and pétition for rehearing dismissed. 

Chas. E. Townsend, for complainant. 

Wm. F. Booth and N. A. Acker, for respondent. 

VAN FLEET, District Judge (orally). [1] This is a suit for the 
infringement of two certain patents numbered, respectively, 666,869 
and 729,870, owned by the complainant. I hâve reached the con- 
clusion from my examination of the case that the decree must go in 
favor of the complainant, and I will state my reasons briefly, but in 

*For other cases see same toplc & § numbek lu Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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such way that perhaps counsel who are interested will be able to ap- 
preciate them. 

The patents involved cover a device for an end-thrust counterbal- 
ance for centrifugal pumps; the first covering a combination which 
includes a variable controlled pressure chamber regulated by a plug, 
and the second being merely an improvement upon that by making 
this plug a movable one so as to meet the necessities which I shall 
suggest in the way of equalizing pressure. 

It appears that in this art the hydrauHc pressure is of a variable 
character, and, in practice, this pressure must be controlled in such 
a way as to hold the runner or impeller of the pump in as nearly a 
state of equilibrium with référence to its casing as is possible in 
order to successfully operate those devices. In the art of centrifugal 
pumps, such as thèse — they involve devices for vertical pumps — 
there is an impeller or runner inclosed in a casing that is sunk in 
the well. The runner is upon a shaft which reaches from the sur- 
face, and is propelled by any appropriate method of propulsion — either 
a gas engine or electricity or other appropriate means — and the condi- 
tions are such that it seems to be absolutely essential to the success- 
ful opération of such a device that the runner must be kept free 
from any fixed métal bearings in order to avoid destructive friction. 

In the practice of the art, as I hâve suggested, there are two dif- 
férent sources of hydraulic pressure. In the first place, the weight 
of the implements themselves, the shaft and the runner, is such as 
to give a tendency to and induce a downward thrust of the parts, and 
this is accentuated as well by the intake or suction pressure upon the 
upper sîde of the runner from whence the water is received from the 
yoke. The tendency of this pressure is to induce the runner, which 
is arranged in the casing and the running joints of which provide a cer- 
tain latéral movement, to approach, in accordance with the prépondér- 
ance of the pressure, to one side of the casing or the other. Now, if it 
approaches too closely to either side, it causes what is termed in the art 
"skin friction" or "jet action," which is detrimental to, if not destruc- 
tive to, the successful opération of the pump. The purpose of the de- 
vices embraced in thèse patents is to so control that pressure as to 
bring about an action of the runner which will hold it in equilibrium 
with référence to its casing. There are two opposite pressures ; the 
first being that which I hâve indicated, and the second laeing the pres- 
sure of the head pumped against. The pressure of the head pumped 
against Works down through this running joint, the lower joint, and-in- 
to an air chamber underneath the runner, and the tendency of that is 
to uplift and to cause an upward thrust of the runner ; that is, to throw 
the runner up toward the upper side of the casing, whereas the op- 
posite pressure is to throw it down against the bottom of the cas- 
ing. In the devices as they had existed prior to the ones involved, 
while there were pressure chambers consisting of the interior of the 
runner on the upper or intake or suction side and also in the space un- 
derneath the runner and between it and its casing, those chambers 
were largely, although not entirely, uncontrolled, the system of ports 
giving communication between the air chamber underneath the run- 
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ner and opening into the interior of the runner, wliich would relieve 
an undue pressure arising in the air chamber underneath the run- 
ner, but it was not controlled so that it would maintain a state of 
equilibrium under ail conditions. 

The patent which is alleged in the answer as an anticipation or as 
having an invalidating effect upon those involved hère is the patent 
that was issued to one of the Jacksons in 1890, some 10 or 11 years 
before the first of the présent patents was issued. That device was 
of the character I hâve indicated. It did hâve a pressure chamber 
underneath the runner which the experts on the two sides differ 
about. One calls it a vacuum chamber, and the other calls it a pres- 
sure chamber. I do not care which it is, as in my judgment it is 
not material. The material thing to my mind is that it was an un- 
controUed pressure chamber, and did not meet the requireraents of 
the varying conditions that arise in centrifugal pumping. That de- 
vice, as it appears from the évidence, was in its nature a figured bal- 
ance pump ; that is, knowing the conditions that would hâve to be 
met, thè machine or pump would be built with référence to those 
précise conditions, and within a variation of 40 or 50 ïeet in the level 
of water it would work fairly well, but it was found to be entirely in- 
adéquate to meet the conditions which were brought about by the 
necessities of deep well pumping; that is, going from 150 to 450 or 
500 feet. 

The first device in suit, which I hâve mentioned, provides what 
appears to be essentially a pressure chamber under the foot of the 
runner, a central opening or port from that chamber into the interior 
of the runner, and this port is controlled by a plug fixed to the bot- 
tom of the casihg in such manner that, when the upward thrust of 
the runner from the pressure of the head pumped against is such 
as to thrôw the runner up a certain distance, this plug is withdrawn 
from the port, and thereby the excess pressure is enabled to escape 
through this port into the interior of the runner, and thereby equalize 
the pressure so that, immediately sufficient pressure has escaped, the 
runner f ails back, the plug re-enters the port, and it is thereby main- 
tained in equilibrium in the casing. 

The second patent — ^both are alleged to be inf ringedi by the device 
of the défendant — simply provides a method of making this plug 
movable by set screws instead of being rigidly fastened to the bot- 
tom of the casing. It is so adiusted that it may be moved by the 
sef screws and thereby the equilibrium of the runner or impeller can 
be arbitrarily changed to suit any conditions that arise in practicing 
the art. And it bas been found that this device has met the require- 
ments of the art in the particulars that I hâve indicated in so regu- 
lating the two opposing pressures that the runner is maintained in 
its most favorable position in the interior of the casing to best accom- 
plish the pùrpose for which it was designed. 

The défenses are want of invention and want of infringement. 
The défendant does not rely strictly upon the défense of anticipation, 
because it is conceded by counsel that the claims of the patents in- 
volved ^annot be read upon the prior art; but the défense really is 
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that the state of the prior art was such as to preclude invention. In 
other words, the daim is that the changes from the prior art found in 
(thèse devices are simply such as would suggest themselves to any 
mechanic skilled in the art ; and that, therefore, the patents are void 
for want of invention. I am entirely unable to agrée with this view. 
As I hâve indicated, I think that this élément of a variable pressure 
chamber controUed by this plug is something that was not found in 
substance or in eiïect in the prior art. The expert for the défendant 
claims that the same principle operated precisely under the Jackson 
patent of 1890, by reason of the fact, as he claims, that as the run- 
ner approached the bottom of the casing there was a throttling action 
upon the ports, which are found in that device, between the hub of 
the runner and the bottom or under side of the casing, and that this 
brought about the same adjusting resuit in the way of equalizing the 
pressure as the présent device. But the évidence to my mind is 
entirely against that theory proving true in practice. The évidence 
shows that in that device — which, as I say, is designated by the wit- 
nesses as a device based. upon a figured balance — when the runner 
would approach too closely to the bottom of the casing it would 
set up this skin friction and thereby cause such intense retardation 
as to necessitate frequently the stopping of the pump and adjusting 
the position of the runner by hand. And in that device the pressure 
had to be taken care of by thrust collars. The devices in suit are 
entirely relieved from that necessity. The pressure is controlled au- 
tomatically through the fact that, when it becomes too great in either 
direction, it is adjusted by the automatic action of this central port 
coacting with this plug, as I hâve indicated. 

It is claimed that the second device, that which simply changes the 
rigid or fixed plug into a movable plug, is clearly invalid because 
it was merely an advance or improvement in the nature of a me- 
chanical change. But I think it involves very much more than that. 
The évidence discloses that that change has brought about, with 
référence to the device of the first patent involved, a very decided 
degree of greater efficiency; andi, moreover, it has donc away with 
the necessity for the making of différent sized pumps for différent 
conditions; it being so devised as to adjust this variable pressure 
at 'whatever depth the pump may hâve to be placed, thus eliminating 
the necessity of building a pump with référence to the particular 
necessities presenting themselves, and has thereby relieved the art 
of the necessity of différent sizes of parts such as were necessitated by 
the device which is first countedi upon. And I am satisfied that 
that later device, as well as the first one, exhibits the employment 
of the inventive f aculty, and that the défense of want of invention 
cannot therefore be sustained. 

The défense of want of infringement is based upon the claim that 
the state of the art was such that the claims of those patents must 
■ be restricted to the précise form of device which is described in those 
patents, and that they are not entitled to the doctrine of équivalents 
to an extent which would resuit in making the device of the défendant 
an infringing one. I am unable to agrée with this view. The de- 
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■ fendant's device, while structurally différent in some respects, the 
pol*! being constructed in a somewhat différent manner, nevertheless 
Works, and I think that it is practically conceded in the argument of 
counsel for the défendant that it works upon precisely the same 
principle. 

Htildihg as I do that the invention involved in the twp patents sued 
upon is ôf that substantial nature which entitles it to the benefit of 
the doctrine of équivalents, I am very clearly of the opinion that the 
defendant's device is an infringement upon those devices, and that, 
therefore, as I hâve suggested, a decree must go in favor of the 
complainant for an injunction as sought in the bill, and for such other 
relief as is therein prayed. 

On Pétition for Rehearing. 



£>• 



Charles E. Townsend, for plaintiff. 
Miller & White, for défendant. 

VAN FLEET, District Judge (orally). [2] In the case of the By- 
ron Jackson Iron Works v. United Iron* Works an application for 
rehearing has been filed. It appears that the application was filed 
at the term subséquent to the term at which the decree was entered, 
and a motion has been made to dismiss the pétition upon the ground 
that it cornes too late. The pétition for rehearing is filed under equity 
rule 88 (29 Sup. Ct. xxxvii), which provides: 

"Bvery pétition for a reliearing shall contain the spécial matter or cause 
on wliich such rehearing Is applled for, shall be signed by counsel, and the 
facts therein stated, If not apparent on the record, shall be verifled by the 
oath of the party or by soinè other person. No hearing shall be granted after 
the term at Whleh the final decree of the court shall hâve been entered and 
recorded, if an appeal lies to the Suprême Court But if no appeal lies, the 
pétition may be admitted at any time before the end of the next term of the 
court. In the discrétion of the court." 

It is contended on behalf of the moving party that the case is one 
which falls within the terms of this rule making it essential that the 
pétition be filed Within the term at which the decree was entered. 
The decree was one in a patent case determining ail the substantive 
questions of right litigated between the parties, and directing that 
a référence be had to the master for the purpose of stating an ac- 
count. Such a decree I iînd under the authorities to be essentially 
a final decree ; in other words, it is one where in order to préserve 
their rights the losing party is compelledl to appeal, and, as an ap- 
peal is afforded under the law, it is in its nature a final decree. In 
other words, the mère fact that there remains the formai matter of 
the necessity of an accounting does not take it out of the category of 
a final decree in the contemplation of the law; the essential rights 
tif the parties being ail detèrmined by the decree. But, conceding this, 
counsel for the petitioner claim that the case falls within the last 
provision of equity rule 88, which I hâve just read ; that is that no 
hearing shall be granted after the term at which the final decree shall 
hâve been entered and : recorded, "if an appeal lies to the Suprême 
Court," but that, if no appeal lies, the pétition may be entered at any 
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time bef ore the end of the next term in the discrétion of ttle court. I 
am satisfied from my examination of this question that that provision 
of rule 88 has become inapplicable. That rule has been in existence 
for a great many years, and was in existence long prior to the change 
in the judicial System which established the United States Circuit 
Courts of Appeals, under which act an appeal is given in ail causes 
in equity to the Circuit Court of Appeals. I am of opinion, as stated 
by Judge Shiras in his very excellant treatise on Equity Practice in 
the Fédéral Courts, and by other writers on the subject as well, that 
since the Court of Appeals Act was passed that provision of the rule 
giving the privilège of filing a pétition for rehearing after the expira- 
tion of the term at which it was entered has become inapplicable ; that 
is, ail cases are now within the category contemplated by the rule that, 
where there is the right of appeal, the pétition for rehearing must be 
filed at the term at which the decree is enteredi in order to keep alive 
the power of the court to review it, otherwise the court loses jurisdic- 
tion. 

I am satisfied, therefore, that, so far as the questions involved dépend 
upon the construction of the rights of the parties arising under equity 
rule 88, the pétition comes too late. I may add, further, that so far 
as the pétition is une addressed to the discrétion of the court the 
showing is not such as to induce a favorable view as to the diligence 
used in making the application. I am therefore of opinion that in 
both views the motion to dismiss the pétition must be granted, and 
that will be the order. 



AMERICAX STEEL FOUXDRIES et al. v. SCULLIN-GALLAGHER 
IRON & STEEL 00. 

(Circuit Court of Appeals. Elghth Circuit. May 15, 1912.) 

No. 3,675. 

Patents (§ 99*) — Validity— Cah Trijck — Desckiption. 

The Hardie patent, No. 569.044, for a metallic car truek, is void be- 
cause the only feature claimed to possess patentable novelty was not 
presented in tlie application, but, so l'ar as such application is eoncerned, 
is wholly withont use or function. 

[Ed. Note. — For Other cases, see Patents, Cent. Dig. §§ 1,33-135, 137- 
139; Dec. Dig. § 99.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

Suit in equity by the American Steel Foundries and the J. S. An- 
drews Company against the Scullin-Gallagher Iron & Steel Company. 
Decree for défendant, and complainants appeal. Affirmed. 

Charles_C. Linthicum (Linthicum, Belt& Fuller and George F. Haid, 
on the brief), for appellants. 

George Li.Wilkinson (Thomas F. Sheridan and Robei-t & Robert, 
on the brief), for appellee. 

Before SANBORN, ADAMS, and CARLAND, Circuit Judges. 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to <J*te, & Rep'r Indeiea 
197 F.— 4 
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' CARLAND, Circuit Judge. Appellants filed their bill in the Circuit 
Court against appellee for inf ringement of the Hardie patent, No. 569,- 
044, for improvement in metallic car trucks. On final hearing the bill 
was dismissed, and this appeal is f rom that decree. 
Figure 1 of the patent drawing is as follows : 




Clairns 2, 3, and 6 of the patent lare sued on and read as follows : 

"2. A car struck, comprlslng two truck-arclies rigldly connected with each 
other, each truck-arch having a trajisverseï openlng, the upper pprtion ôf 
whlch Is contracted, a truck-bolster fltted in the upper portion of sald open- 
ings, ajid springs seated in the openings and below the truck-holster and 
respeetively hearing against the truck-boistér, substantially as deseribed. 

"3, A truck having two truek-arches, each formed with an opening, the 
upper portion of which is contracted, a truck-bolster having its ends re- 
spectively fltted withln the upper portions of said openings, and means within 
the openings, and belovf the. , truck-bolster. by which the truck-bolster is held 
in place, substantially as deseribed." 

"6. A truck having a truek-arch formed with an openlng, the central por- 
tion of whieh is enlarged over, the teijmiiials, a spring-seat filted withln the 
contracted lower portion of the openlng, springs rested on the spring-seat and 
a truck bolster fltted withln the upper contracted portion of the openlng and 
engaged by the springs, .substantially as deseribed." 

The invention hère involved) consists iii a combination truck having 
as an éssential élément a transverse: opening in each truck-arch or 
side frame in such a form as enables its use with ail kinds of bolsters. 
This is the only structùrar novelty Telied on. The new feature of this 
opening is found in the contracted upper portion ^^heréby a bolster 
constructeçi with column guides, intégral or other^ise, vipon its oppo- 
site sides may be passed through the enlarged portion of the opening 
in the side frame of the one-piece side frame, -and; then be raised into 
and maintained in contact ■yyith the sides of the contracted upper por- 
tion of the opening of, the arch or s^de frame, so as to resist any sub- 
stantial backward or fqrward movetnent of the bolster, and make a 
comparativély ngid côhhéction betWëeti, the twb sideî f rames. The 
applicatioQ.upon which t^e patent in suit wàs granted waS|filed January 
25, 1896. Ôf the foUr original Claims asked for, rionei claimed the con- 
tracted upper part pf the enlarged central portion. Original claims 
1, 2, aild 4 wefe i-ejected. Original claitrt 3y which covered princi- 
pally the means;for placing and, holding the bolster in the contracted 
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upper part, was aHowed. Thereupon Hardie canceled original claims 
1, 2, and 4, and added claims 2 to 9 inclusive, among which appear 
the claims in suit. Now, for the first time, appears a claim for the 
contracted upper end and the enlarged central portion of the opy-.i- 
ing. No new spécification or drawings wcre filed, nor was the change 
in the claim sworn to. The drawings disclose the contracted upper 
portion and the enlarged central portion oi the opening, but no référ- 
ence is made thereto in the spécification. 

Upon substantially the same record as is now before us, the Court 
of Appeals of the Seventh Circuit, in the case of Wolflf Truck Frame 
Company, Appellant, v. American Steel Foundrics and J. S. Andrews 
Company, Appellees, 195 Fed. 940, 115 C. C. A. —, held the Hardie 
patent to be invalid. In the opinion of the court it is said : 

"Wlthln the loosest construction of the statute requirlng full, clear, concise 
description, the appellees' contention respecting the lawful scope of the pat- 
ent In suit cannot be sustalned. Merrill v. ïeomans, 94 U. S. 568 [24 L. Kd. 
235] ; Bâtés v. Coe, 93 U. S. 31 [25 U Ed. 68] ; Tb- Incandescent La->p rat- 
ent, 159 U. S. 465 [16 Sup. Ot 75, 40 L. Ed- 221]." 

We are satisfied that the only patentable novelty claîmed by appel- 
lant vffLS not presented in the original application for the patent in suit, 
and, so far as the original application is concerned, the novelty résides 
in an élément wholly without use or function. Eoth upgn our own 
considération of the case, and upon principles of comity, we follow 
the décision of the Court of Appeals of the Seventh Circuit. 

The decree of the trial court is therefore affirmed. 

ADAMS, Circuit Judge, concurs in affirming this decree on the 
ground that the patent is invalid beeause it contains no adéquate writ- 
ten description of the invention as required by section 4o88, R. S. 
(U. S. Comp. St. 1901, p. 3383). 



AMERICAN LAUNDET MACHTNERY CO. ▼. ADAMS LATJNDUSI 
MAUHINERT CO. 

(District Court, N. D. New York. June 10, 1912.) 

Patents (| 328*) — Infbingemknt — Clothes Detee. 

The Barnes patent, No. 684,776, for a clothes drler, in vîew of the 
limitations imposed by the language of the claims as allowed and the 
prior art, must be conflned to a drying-room having heatiug-çoils on ils 
8ides only and the central part of fixe room under the convoyer devoid 
of eflacient heating-coils, and is not Infringed where colis furnishing a 
substantial quantity of beat are placed in the ceuter of the rooin beuealà 
the conveyer. 

In Equity. Suit by the American Laundry Machinery Company 
against the Adams Laundry Machinery Company for infringement of 
letters patent No. 684,776, for a clothes drier, issued to William M. 
Barnes Gctober 22, 1901. On final hearing. Decree for complainant 
as to one form of drier made by défendant, and for défendant as to 
a différent form. 

*For otlisr eue* ie« s&me topis £ J stvuBsB la D«c. &Am. Dis». 1907 to data. & Eep'r Indsxea 
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Churçli ac Rich, of Rochester, N. Y. (Frederick F. Church, of Rochr 
ester, N,'Y., of counsel), for complainant. 

William W. Morrill, of Troy, N. Y. (Walter E. Ward, of Albany, 
N. Y., of counsel), for défendant. 
"•*■■■ 

RAY, District Judge. The validity of the patent in suit, No. 684,- 
776, to William M. Barnes, for "clothes drier," has been adjudicated 
in this circuit and is now conceded. American L,aundry Machinery 
Co. V. Troylvaundry Machinery Co.(C. C.) 171 Fed. 878, affirmed 
by Circuit Court of Appeals, Second Circuit, 174 Fed. 415, 98 C. C. 
A. 612. Infringement by the device to which attention will be direct- 
ed is denied. In this case, now on for finJ hearing, this court consid- 
ered this patent in some détail on a motion for preliminary injunc- 
tion. American Laundry Machinery Co. v. Adams Laundry Machinery 
Co. (C. C.) 161 Fed. R. 556; 

I am of the opinion that the six claims in issue of the patent in suit 
must be narrowly construed in view of the prior art, the action of the 
Patent QfSce in rejecting the original claims and the substitution by 
the applicarit of others thérefor, or oî amendments which mater ially 
modified such original cl^aims, and the acquiescence of the patentée in 
such action by accepting his patent as modified by the amendments. 

The claims iit issue read as folio ws : , 

"1. In comblnation, a drying-room having heating-coils extendlng upwardly 
on the side ttiereof, a conveyer traversing sald room, the central portion ot 
said room beneatbtlie conveyer belng devold of heating-coils, and an air- 
clrculating device In said room, above said conveyer, driving said air down- 
vvard. 

"2. In coniblnatlon, a driving-room having heating-coils extendlng upwardly 
on the side thereof, a conveyer traversing said room, the central portion ol; 
sald room benéath the conveyer being devold of heating-coils, and an air- 
circulating device in said room, substantially central of and above sald con- 
veyer, driving said air downward. 

"3. In combina tlon, a drylng-room having heating-coils extending upwardly 
on the sides thereof, a conveyer traversing said room, the central portion 
of sald room,ben«ath the conveyer being devoid of heating-coils, and an air- 
circulating dévice in said roojn, above said conveyer, driving said air down- 
ward. 

"4. In combination, a drying-room having heating-coils extendlng upwardly 
on the sides thereof, a conveyer traversing said room, the central portion of 
said room.beneath the conveyer being dévoId of heating-coils, and an alr- 
circulating âevlce in said room/ substantially central of and above said con- 
veyer, driving sald air downward.- 

"5. The cbinbination, with a drying-rootn provided with heating-coils on 
the sides onïy Of the lower portion of said roôm, of a conveyer traversing 
said room abové said heating-coils and an air-circulating device in sald room, 
above said conVéJ'èr and substantially central of the drylng-room; said cir- 
culating device driving the air in said room downward. 

"6. The, combination, with a drylng-room provided with heating-coils on 
the sides oiily of the lower portion of said room, of a conveyer traverêing 
said room above said heating-coils and at substantially the sâme level 
throughout, and an alr-clrculating device In said room, above said conveyer 
and substantially central of the drying-room; said circulating device driving 
the air In sald rçgm downward." 

Due regard must be had to the words "the central portion bf said 
room beneath the conveyor . being devoid of heating-coils," found in 
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daims 1, 2, 3, and 4, and to the words "with heating-coils on the 
sides [of the room] only of the lower portion of said room," found 
in daims 5 and 6, as but for their insertion the daims would not hâve 
been allowed — in fact, without them were rejected. Repeatedly in the 
spécifications of the patent stress is laid on the fact that the heating- 
coils are "on the sides and back of this room," or "at the side of the 
room," etc. This is an essential feature, and, as the prior art had ail 
the éléments of the combination except this feature, a drying-room 
which does not hâve it fails to inf ringe the daims in suit. 

The alleged infringing drying-room of the défendant has heating- 
coils on the sides of the room ; but it also has heating-coils in the cen- 
tral part of the room on the floor under the fan and under the con- 
veyer. Thèse central coils (two set) are each 16 inches from the 
center or médian line of the room, which is some 70 inches wide, and 
about 19 inches from the sides, and seated on the floor. This is con- 
ceded by the complainant ; but it contends that this placing of coils in 
the central pirt is immaterial, and a mère subterfuge to avoid inf ringe- 
ment, and that thèse heating-coils in the central part of the room per- 
form no function of any account, at least, and that the opération of 
the defendant's drying-room and the resuit attained is precisely the 
same without as with them, and, in either case, the same as in corn- 
plainant's drying-room. Hère is the turning and décisive point of this 
case. If complainant is correct in its contention, infringement is made 
eut ; if incorrect, there is no infringement. 

The heating-coils of defendant's structure, located in the central part 
of the drying-room— that is, at the points mentioned — comprise about 
one-third of the efficient heatingrcoils of the room. In short, they 
furnish one-third of the beat and are an essential part of the drying- 
room. The fan which revolves in the upper central part of this room 
is so shaped as to drive the heated air, which rises from the coils and 
absorbs the moisture from the wet garments, downwardi, and it passes 
out of the room through an appropriate opening. That hot air rises is 
well known and conceded. The patent in suit goes on the theory that 
as the heated air from the coils on the sides of the room rises it is 
driven downward, except at the sides of the room, by the fan, and 
into contact with the clothing carried by the carrier, not necessary to 
be hère described, and that the tendency of such current is downward, 
and that in ail parts of the room occupied by the moving carrier a sub- 
stantially vmif orm beat is maintained, and that the suspended clothing 
is not blown upward or sidewise, but rather downward, and that cloth- 
ing is not loosened from the carrier and dropped on the heated coils on 
the floor, as was the case in the prior art, where coils were placed on 
the floor in the central part of the room. 

The spécifications of the complainant's patent contain the following : 

"By the construction described it will be seen that the heating-coils are at 
the sides of the room and the fan above the conveyer. The air rises from 
the bottom along the sides, being heated by the heating-coils, and the fan 
forces it downward through the center to the bottom, from which it again 
rises. as before described, thus producing a perfect circulation. Any damp 
air escapes through the opening a s, and fresh air will be admitted through 
openings « i and a 2." 
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As I under stand the complainant's expert, he concèdes that if thèse 
coils in the central part of the room alleged) to infringe were placed 
side by side and nearer the center of the room, or laid down on the 
floor, there would be no infringement. Thèse coils are nearer the cen- 
ter of the room than the sides, and are 19 inches distant from the 
sides. Clearly this drying-room of the défendant is net "provided with 
heating-coils on, the sides only," and "the central portion of said room 
beneath the conveyer" is not "devoid of heating-coils." 

Do thèse heating-coils in the central part of the room perform any 
substantial function? It seems to me very clear that they do. It 
may be that the currents of heated air rising from them (they are only 
about 9 inches in height) are so counteracted by the heated air ris- 
ing from the çoils on the sidps of the room, and then driven downward 
by the fan, that the articles of clothing on the carrier are not serious- 
ly disturbed, It may be that a drying-room with heating-coils on the 
sides of the room and also in the central part of the room is better 
than complainant's, and it may be that it is not as efficient. This is 
not the question. Is such a room within the plainly limited terms of 
the qlaims of the patent in suit? is the real question. 

It seems to me that the operatiqn of the two rooms, complainant's 
constructed according to the patent and defendant's constructed as 
described, must be quite différent. That is, the currents of hot air 
must move diflferently, and there must be a différence in the action of 
thèse currents on the wet clothing, Not that the air is not in motion 
in both rooms. It must be. ISfot that the clothing attached to the car- 
rier is not carried on the same route through the room in both de- 
vices; but the currents of air mUst move differently in defendant's 
structure than in complainant's. The downward drive caused by the 
fan is not obstructed at ail in complainant's room. It must be in 
dtef endant's, as the up current from the two centrally located coils 
meets the down current caused by the overhead fan. 

The experts differ as to the opération of the defendant's drying- 
room, and I am not surprised that they do. Drying-rooms were not 
new when the complainant's patent was issued. Overhead fans for 
driving the hot air downward in the central part of the room were not 
new. Heating-coils on the side or sides of the room were not new, 
and heating-coils on the floor were not new. The art was somewhat 
crowded. At least eight prior patents in the art are before me; and 
in view of thèse, and the limitations of the patent itself, I am con- 
strained to hold that the defendant's structure, having the coils on the 
floor, as described, and also on the sides, does not infringe. In 161 
Fed. at page 563, this court cited Walker on Patents. (4th Ed.) § 
347, for the gênerai rule applicable in such a case as this. The im- 
provement of Barnes over the prior art resided in placing efficient heat- 
ing-coils on the sides of the room only or in having the central part 
of the room under the conveyer "devoid" of heating-coils. Of course 
the défendant would infringe, should he place some minor heating-coils 
on the floor in the central part of the room, which add nothing sub- 
stantial to the beat of the room, and hâve no substantial effect on the 
currents of air and their application to the articles to be dried. This 
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would be a mère évasion of the letter of the patent, which does not 
avoid infringement. But this court can neither rewrite the claims as 
finally written and allowed, nor disregard the limitations placed in the 
claims by the Patent Office, or, rather, by the claimant as a condition 
of its issue. Much that was said by the Circuit Court of Appeals in 
Universal Brush Co. v. Sonn, 154 Fed. 665, 83 C. C. A. 422, is applica- 
ble hère. 

In view of the fact that the claims read as they do as to the loca- 
tion of the coils and the absence of heating-coils from the central 
part of the room, the burden was heavily on the complainant to show 
the dry-room (aside from the Preuss drying-room) made and sold by 
défendant and in use at the Sanitary Laundry, and others of the same 
construction, was an infringement of complainant's patent. I do not 
think complainant has sustained the burden. 

After complainant had closed its prima facie case, it asked to open 
its proofs and ofifer évidence as to the Preuss dry-room, one of which, 
concededly, had been made and sold by the défendant. To avoid tak- 
ing proof on that subject, and for other purposes, I assume, the fol- 
lowing stipulation was duly entered into, viz: 

"It Is hereby stipula ted and agreed by and between tbe eounsel for the 
respective parties: 

"I. That this suit was brought March 5, 1908, by the complainant, for the 
Infringement of claims 1, 2, 3, 4, 5, and 6 of letters patent No. 684,776, dated 
October 22, 1901, to William M. Barnes, for Improvement in clothes driers. 

"II. That the défendant manufactured and sold to the Sanitary Steam 
Laundry Company, of New York City, doing business at 152 West 127th 
Street, New York City, a tandem collar and cuff conveyer dry-room. Said 
dry-room containing stands of steam-heating coils arranged on the floor in 
the center of the room beneath the conveyers. 

"III. That complainant's prima facie proofs, which were closed September 
3, ]908, related entirely to the construction and opération of the dry-room 
at the Sanitary Laundry. 

"IV. That testimony on behalf of the défendant was taken In April, 1910, 
and Pebruary, 1911, and défendants case was closed on the 2Sth day of 
February, 1911. 

"V. That on October 2, 1911, complainant brought a motion to reopen Its 
prima facie case and take testimony regarding a dry-room made by the de 
fendant herein and sold June 6, 1906, to Max Preuss, of No. 1152 St. Nicholas 
avenue, New York City, which dry-room was in ail essential respects the 
same as the one described in the Barnes patent in suit and covered by the 
flrst six claims thereof. 

"VI. That défendant concèdes the validity of said claims 1 to 6, Inclusive, 
of the Barnes patent in suit, and that said drying-room sold to the said Max 
Preuss, and illustrated in the drawings hereto annexed marked 'Complain- 
ant's Exhiiilt, Drawings Preuss Bry-Room,' constltutes an Infringement of 
the said claims of said letters patent. 

"VII. That défendant allèges that none of the présent management of the 
défendant corporation knew of the existence of said dry-room until the serv- 
ice of the notice of motion above referred to. That Immediately upon notice 
of said motion defendant's manager called at said Preuss' Laundry, No. 1152 
St. Nicholas avenue, New York City, and purohased said dry-room, and had 
it shipped to defendant's factory In Troy, New York, for the purpose of with- 
drawing it from the market and stopping any further infringement of said 
patent by the use or opération of said dry-room. 

"VIII. That défendant concèdes the infringement of said patent by said 
dry-room, and stipulâtes to pay complainant ail damages and profits result- 
Ing from Buch infringement, and, if the amount of such payment cannot be 



i^utually ,af reed upon between„saidi parties, -défendant fvirther stipulâtes ancî 
consenis éhat à master may b^ appointed to take proofs and an accountmg 
of sach damages and profits in' thè -liiuàl course as prôvided by law for the 
Infringemerit of patents, and defeMant further stipulâtes that, if any other 
dry-rooni be found whleb bas, at any time sinee the issue ot said patent, been 
sold by défendant havlng heating-coils on the sides of the roo]in only with 
the center of tlie room devoid of heating-eoils, siinilar to the said Preuss 
dry-room, to" pay for such infrlngement or consent" to an accountlng in the 
sanie manner as above stated. 

"IX. Anû it is further «ftderstood and agreed that the. défendant makes 
the above stipulation for the purpose of avoidiug the necessity of opening 
the complainant's prima facié case and taking proof in regard to the said 
Preuss dry-room, and of avoiding the -grant of an injunctlon pendente lite 
in respect tO said Preuss dry-room, for others slmilar to It, and stipulâtes 
that the whole matter of said dry-room may be taken Into considération by 
the court on the final hearing hereln, the same as If formai proof was taken 
in référence thereto." 

It thus appears that when this suit was commenced défendant had 
infringed by the making and selling of the Max Preuss drying-room 
and it does not clearly appear that no others like it had been made or 
sold. The suit was justified, and an accounting is, of course, nec- 
essary. I am indined to the opiinion there should be a decree for an 
injunction as against the drying-rooms like those of the Max Preuss 
construction. The stipulation does not provide that there is not to be 
a permanent injunction, and I will not infer that such was the intent 
of the parties. However, ail the évidence has been taken as to in- 
f ringement by making and selling the drying-rooms haviiig one-third 
of the heating-coils in the central part of the room under the con- 
veyer. I do not think défendant should pay any part of this expense, 
and still it is very difficult, if not impossible, to justly apportion the 
costs. I think substantial justice will be done by giving the com- 
plainant a decree for an injunction as to the Preuss dry-rooms, and 
an accounting as to that and like rooms, if any, and providing or de- 
creeing that défendant has not infringed by making, selling, or using 
the so-called Sanitary Steam Laundry Company dry-rooms, and that 
dry-rooms of that construction do not infringe and giving complain- 
ant one-half costs. The bill cannot be dismissed, as the défendant 
made and sold at least one dry-room that did infringe the claims in 
issue of the patent in suit, and has so stipuiated, and there must be 
an accounting, unless the parties agrée on damages, etc. This has 
not been done. 

There will be a decree accordingly. 



GILBERT MFG. 00. v. POSï & LESTER CO. 

(District Court, D. Conneetlcut. May 31, 1912.) 

No. 1,340. 

Patents (§ .S2S*)— Inventioîî — Sparb Tire Holder. 

The Bowers patent, No. 872,892, for a spare tire holder for automobiles, 
is void for lack of invention. 

•For other cases see some topic & § nitmbbs in !Pee. & Am. Dlgs. 1S07 to date. & Rep'r Indeies 
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In Equity. Suit by the Gilbert Manufacturing Company against 
the Post & Lester Company. On final hearing. Decree for défend- 
ant. 

Cyrus N. Anderson, of Philadelphia, Pa., for complainant. 
Arthur L. Shipman and Heath Sutherland, both of Hartford, 
Conn., for défendant. 

PLATT, District Judge. This matter was up on demurrer (189 
Fed. 81), and I was unwilling on the face of the patent, with no aid 
except facts so thoroughly understood by everybody, and of such 
common and gênerai knowledge, that the court was bound to enter- 
tain them as part of its judicial knowledge, to override the view which 
the Patent Office had taken as to the patentability of the claimed 
invention. The patent has since then been attacked upon about every 
conceivable ground, but I deem it unnecessary to waste time in dis- 
cussing each separate défense. 

The file wrapper and contents of the Bowers' patent in suit sheds 
a flood of light upon the doings in the Patent Office, and I am con- 
tent to rest my décision upon my positive conviction that no claim 
was made in the office which warranted the issuance of the patent. 

It is well to quote the sole claim on which the patent was granted : 

"The herein described spare tire holder coruprising a stralght shank, two 
Angers projecting froni one side thereof at substantially rlght angles thereto, 
a strap engaged with said Angers, a socket in which the inner end of the 
shank is longltudinally and rotatably adjustable, and means for securing said 
shank in the socket, substantially as described." 

Now, a straight shank provided with two fingers projecting from 
one side at substantially right angles thereto, a strap engaged with 
said fingers in connection with a socket on which the inner end of 
the shank is adjustable longltudinally, was admitted by Bowers to 
be old during his controversy with the Patent Office. Nothing was 
added except that the shank should also be rotatively adjustable in 
the socket. The added élément may or may not hâve been an idea 
which emanated from Bowers, but I am inclined to think ttiat it was. 

If the means which he used to make the rotative adjustment had 
heen new, ingénions, and of great practical value over otlier known 
means, there might hâve been some merit in his claim of invention ; 
but, as a matter of fact, the method which he employed was almost, 
if not quite, as old as the hills. It had been specifically pointed out 
in the Trepus and Shuster patents, and, without other contributions 
to the art, thèse patents plainly show that the means made use of 
were matters of public knowledge as long ago as 1891 and 1893. If 
the examiner in the Patent Office had seen thèse patents, it is not 
believed that he could hâve found invention in the added means of 
adjustment. The précise means of double adjustment, used by Bow- 
ers, appears in each of the patents, and nothing was left to form even 
a skeleton for inventive thought to hang upon. 

The patent in suit is invalid, and the bill must be dismissed, with 
costs. 
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LOUISVTrXB A N. R. CO. et al. (NASHVILLE GRATN EXCHANGB et al, 

liiLeiveJiers) t. UNITED STATES (INTERSTATE COitilEKCÏÏ 

COMMISSION et al., Interveners). 

(Commerce Court Jupe 7, 1912.) 

No. 47. 

1. Cakrters (î J32*)— Interstate Commerce — ^Discrimination Between Lo- 

OAUTIES — RESHIPPING PRIVILEGE. 

The grantlng by the LoulsvlUè & NàshvUle Rallroad Company and the 
Nashville, Chattanooga & St. Louis Ballway Company, operating Unes 
of rallroad from Mississippi and Ohlo rtver points to Nastiville, Tenn., 
and beyond, of the privilège of unïoadlng grain, grain prpducts, and hay 
Bhipped from or throu?h such river p'olnts at Nashville and resliipping 
the same for more distant points to the southeast wlthln 6 months at 
through rates, whlch rule has been in force for 40 years, field, on the 
Bndlsputéd facts, to hâve been due to, and justlfled by, compétition by 
water transportatlon on the Cumberland river from the Ohlo, and not to 
coustltute an undue and unreasonable préférence and advantage or an 
undue'and unreasonable préjudice and disadvantage as between Nash- 
ville and points in Georgia, in violation of Interstate Commerce Act 
Feb. 4, 1887, c. 104, $ 3, 24 Stat 380 (U. S. Comp. St. 1901, p. 3155). 

[Edi Note. — For other cases, see Carriers, Cent. Dlg. §§ 83-85; Dec. 
Dig- S 32.* 

What constltutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulation. See note to Gamble-Robin- 
son Commission Co. v. Chicago & N. W. Ry. Co., 94 C. O. A. 230.] 

2. Commerce (§ 95*) — Orders or Interstate Commerce Commission — Rkvievc. 

Where the facts upon which an order of the Interstate Commerce Com- 
mission is based are elther admltted or undisputed, whether or not such 
facts show a violation of law by a, carrier Is a question of law, and a 
flnding by the Commission thereon is reviewable by the Com)nerce Court. 

(Ed. Note. — For other cases, see Commerce, Cent. Dig. S 143; Dec. 
Dlg. § 95.*] 

Huut, Judge, dissenting. 

In Equity. Suit by the Louisville & Nashville Railroad Company 
and the Nashville, Chattanooga & St. Louis Railway Company, pe- 
titioners, and the Nashville Grain Exchange and the Nashville Board 
of Trade, intervening petitioners, against the United States, respond- 
ent, and the Interstate Commerce Commission, W. S. Duncan & Ce, 
and others, intervening respondents, to annul an order of the Inter- 
state Commerce Commission. On final hearing. Order annulled. 

For opinion of the Interstate Commerce Commission, see 21 Interst. 
Com. Com'n R. 186. See, also, 16 Interst. Com. Com'n R. 590 ; In re 
Substitution of Tonnage at Transit Points, 18 Interst. Com. Com'n 
R. 280. 

R. Walton Moore, of Washington, D. G. (M. P. Callaway and C. 
J. Rixey, Jr., both of Washington, D. C, on the brief), for petitioner 
Nashville, C. & St. L. Ry. Co. 

Albert S. Brandeis, of Louisville, Ky. (William G. Dêaring, of Lou- 
isville, Ky., on the brief), for petitioner Louisville & N. R. Co. 

K. T. McConnico, of Nashville, Tenn. (Lee Douglas, of Nashville, 

*For other cases see same topic à i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Index» 
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Tenn., and John A. Pitts, of Nashville, Tenn., on the bnef), for inter- 
vening petitioners. 

Blackburn Esterline, Spécial Asst. Atty. Gen. (Winfred T. Deni- 
son, Asst. Atty. Gen., on the brief), for the United States. 

Charles W. Needham, of Washington, D. C, for the Interstate 
Commerce Commission. 

WilHam A. Wimbish, of Atlanta, Ga.,.for other intervening re- 
spondents. 

Before KNAPP, Presiding Judge, and ARCHBALD, HUNT, 
CARLAND, and MACK, Associate Judges. 

CARLAND, Judge. This proceeding was instituted for the pur- 
pose of obtaining a judgment annulling an order of the Interstate 
Commerce Commission made on June 9, 1911, requiring the Louis- 
ville & Nashville Railroad Company, hereafter called the "L. & N.," 
and the Nashville, Chattanooga & St. Louis Railway Company, here- 
after called the "N., C. & St. L.," to cease and desist for a period 
of two years from and after August 1, 1911, from granting to Nash- 
ville, Tenn., and to dealers in grain, grain products, and hay located 
at Nashville, the privilège of rebilling or reshipping grain, grain prod- 
ucts, and hay from Nashville, so long as said railroads should refuse 
and refrain from granting said privilège of rebilling or reshipping 
grain, grain products, and hay to Atlanta, Columbus, Maçon, Cordele, 
Albany, Valdosta, Dublin, Montezuma, Rome, and Athens, Ga., or 
either of them, and to the dealers in said commodities located in said 
cities. 

The L. & N. owns and opérâtes a Une of railroad from Louisville, 
on the Ohio river, in Kentucky, to Nashville, Tenn., on the Cumber- 
land river, and from Nashville to Birmingham and Montgomery. Its 
rails do not reach Columbus, Maçon, Cordele, Albany, Valdosta, Dub- 
lin, Montezuma, Rome, and Athens, Ga. It bas a line of railroad run- 
ning from Louisville and Cincinnati to Atlanta, but does not reach 
Atlanta via Nashville. 

The N., C. & St. L. owns and opérâtes a line of railroad from 
Hickman, Ky., on the Mississippi river to Nashville, crossing the 
Tennessee river at Johnsonville, and from Nashville to Atlanta via 
Chattanooga. Its rails do not reach Columbus, Maçon, Cordele, Al- 
bany, Valdosta, Dublin, Montezuma, Rome, and Athens, Ga. The 
rebilling or reshipping privilège condemned by the order of the Com- 
mission is as foUows: 

On grain, grain products, and hay shipped to Nashville by rail from 
or through Ohio or Mississippi river crossing points such as Louis- 
ville, Evansville, Hickman, Paducah, Cairo, etc., the L. & N. and N., 
C. & St. L. charge the full local freight rate from said crossing points 
to Nashville. Thèse shipments may then be stopped at Nashville 
for a period not exceeding six months, during which time they may 
be rebilled or reshipped to destinations in Southeastern and Carolina 
tgrritory; and on such reshipments so rebilled the freight charges 
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into and ojit of Nashville are readjusted, so that the total transporta- 
tion charge on any one shipment from any given Ohio or Mississippi 
river crpssing, via Nashville, to any given destination in said ter- 
ritory, shall exactly correspond with the transportation charge legally 
assessable on that shipment had it been billed and moved through 
from its point of origin at the said Ohio or Mississippi river crossing 
points to its final destination without having been stopped in transit at 
Nashville. 

In the case of W. S. Duncan & Ço. et al. v. N., Ç. & St. L. Ry., 
16 Interst. Com. Com'n R. 590, the Commission held this reshipment 
privilège above described to be an illégal device by which grain, grain 
products, and hay might be transported at kss than the tarifif rate ap- 
plicable thereto, and also that it gave to Nashville an undue and illégal 
préférence and advantage, and subjected other pointS' in the South- 
east to ûnjust and unreasonabk préjudice and disadvÉntage. The 
order of thé Commission, however, in the case cited, was held in 
abeyance until f urther considération could be given to the gênerai 
question of the validity of transit privilèges. The matter was fur- 
ther considered by the Commission, and in the case entitled "In the 
Matter ôf the Substitution of Tonnage at Transit Points,'' 18 Interst. 
Com. Com'n R. 280, the Commission refused to condenin transit priv- 
ilèges as such, but notified the carriers that such privilèges must be 
carefully policed so that their use should not violate the law. 

In view of the conclusion reached in the case last cited, the Com- 
mission cited the parties in the case of W. S. Duncan & Co. et al. 
V. N., C. & St. L. Ry. et al. to appear and show cause why the or- 
der theretofore issued therein should not be changed and modified 
so that it would require the défendants therein to cease and desist 
from discriminating in any respect whatever between Nashville, Tenu., 
and Atlanta, Columbus, Maçon, Cordele, Albany, Valdosta, Dublin, 
Montezuma, Rome, and Athens, ail located in the state of Georgia, 
and the shippers, consignées, and dealers, respectively, with respect to 
transit and reshipping privilèges and practices as pertaining to grain, 
grain products, and hay, upon the ground that such discrimination 
was undue, unreasonable, and unlawful. After a fuU hearing on this 
order to show cause, the Commission made the order complained of in 
this proceeding. 

The Commission, in concluding their report which resulted in said 
order, used the following language: 

"After a eareful considération of ail the pertinent facts and circumstances, 
we are of the opinion and flnd that the matters and things complained of 
herein constitute the undue and unreasonable préférence and advantage and 
the undue and unreasonable préjudice and disadvantage as between the 
parties to this proceeding prohibited by section 3 of the act to regulate 
commerce." 

1 1 ] We may start, then, with the proposition admitted that the 
reshipping privilège existing at Nashville is not unlawful in itself or 
the Commission would not hâve framed the order in the alternative. 
Penn Refining Co. v, W. N. Y. & Penn. R. R., 208 U. S. 208, 28 
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Sup. Ct. 268, 52 L. Ed. 456. The discussion of the whole matter 
seems to be narrowed to two propositions: (1) Is tlie reshipping 
privilège existing at Nashville a violation of section 3 of the in- 
terstate commerce act with référence to the Georgia points mentioned 
in the order? (2) The Commission having found that it is a violation 
of said section, may this court review said finding? Section 3, above 
referred to, so far as material to the présent inquiry, is as follows : 

"That it shaJl be unlawful for ^ny common carrier subject to the provi- 
sions of this act to niake or give any undue or unreasonable préférence or 
advantaîïe to any particular person, company, flrm, corporation, or locality, 
or any particrjar description of trafic, in any respect whatsoever, or to sub- 
ject any particular person, company, firm, corporation, or locality, or any 
particular description of trafiic, to any undue or unreasonable préjudice or 
disadvantage in any respect whatsoever." 

The undisputed facts which gave rise to the establishment of the 
reshipping privilège at Nashville by the N., C. & St. L. in 1872 and by 
the L. & N. in 1877 are substantially as follows : 

Nashville is located on the Cumberland river about 190 miles above 
its confluence with the Ohio river, and the Cumberland is navigable 
below Nashville for about nine months in the year. The navigable 
season corresponds with the season for the handling of grain crops. 
Atlanta is located 289 miles southeast of Nashville, and none of the 
Georgia points mentioned in the order of the Commission are on any 
navigable stream Connecting them with the Mississippi, Ohio, or Cum- 
berland rivers. Beïore there were any rail connections between 
Nashville and the river gateways, such as Cincinnati, Louisville, Ëv- 
ansville, Paducah, Cairo, Hickman, etc., and before there was even 
any rail connection between any of thèse river crossings and Atlanta 
and the Southeast, the Nashville & Chattanooga Railroad was com- 
pleted from Nashville to Chattanooga as early as 1854. The cities 
of Charleston and Savannah contributed largely to the completion 
of this road and its connections with Atlanta and the seaboard for 
the purpose, expressed at the time, of Connecting the cotton-produc- 
ing section of the country with the grain fields of the West. The line 
from Charleston to Atlanta and Nashville was the first line, and was 
and still is the shortest line from the Southeast to the western grain 
country, and was completed before there was any other rail connec- 
tion between Nashville and the Southeast on the one hand and Cairo, 
Evansville, Louisville, or Cincinnati on the other. The Nashville & 
Chattanooga Railroad, as soon as it was completed to Nashville, was 
the means by which grain and ail western commodities were sent into 
the Southeast. Ail this traffic of necessity came from the Wabash. 
Ohio, and Mississippi rivers and up the Cumberland river by steam- 
boat to Nashville, and was there loaded upon the cars of the Nash- 
ville & Chattanooga Railroad, the only rail line into the Southeast at 
that time. 

This movement of grain caused Nashville at that early day to be- 
come the concentration point for grain moving through Nashville 
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as the fifst real ga:teway, and over the Nashville & Chattanooga Rail- 
road as the first rail line into the Southeast having direct connections 
with the western waterways. Vast amounts of grain and other com- 
modities were gathered in this way at Nashville by the boats of the 
Cùmberland river, and transshipped by this first rail line to Atlanta 
and other points in southeastern tetritory. This vi^as long bef ore 
Cincinnati, LouisvilTe, Cairo, or Paducah or any of the other river 
crossings were grain gateways or concentration points for this trade. 
There were no rail connections north or west of Nashville until the 
1*. & N. finished its liné bètween Louisville and Nashville in 1859. 

At this time the L. & N. Railroad did not extend south of Nash- 
ville, and that road did not acquire any line south of Nashville until 
it leased the road from Nashville to Decatur in 1871, and completed 
the same to Montgomery in 1879. The Nashville & Chattanooga Rail- 
road did not Qwn a line west and north of Nashville until 1872, when 
it began to ëperate 171 miles of ra;ilroad running from Nashville west, 
Crossing the Tennessee river at JFohnsonville, Tenn., and going to the 
Mississippi river at Hickman, Ky. This road then became interested 
in the haulihg of grain and other commodities ail the way from the 
Mississippi and Ohio rivers on the west to Atlanta and southeastern 
territory. Prior to thât tirtie the Nashville & Chattanooga Railroad had 
no interést in how the grain came to Nashville from the Mississippi 
and Ohio rivers. ' 

After the Nashville & Chattanooga Railroad became the owner of 
the line of road from. Hickman to Nashville, it cpnstructed and put 
in opération frèe elevators on the Tennessee river at Johnsonville and 
on the Mississippi river at Hickman, and by so doing Soûght to attract 
shipments of grain moving from the Mississippi and Ohio rivers to 
its 171-ttiile haul to Nashville, and then to carry it to the Southeast. 
It was found, however, that, notwithstanding the establishment of the 
free elevators at the points in dicated, most of the grain from the 
Wabash, Mississippi, Ohio, and Cùmberland river valleys continued 
to corne into Nashville by boat on the Cùmberland river. The boat and 
rail rate from the Wabash, Ohio, and Mississippi river grain-produc- 
ing valleys, via Hickman and Johnsonville, to Nashville, was higher 
than the all-river rate accepted by the boats upon grain from thèse 
grain sections up to Nashville. The N., C. & St. L. Railroad was 
therefore obliged to take some steps to meet this situation in order 
to protect its railroad running from Nashville west, and to procure 
the longest possible haul from the grain-producing sections aforesaid 
to the grain-consuming territory in the Southeast. 

The N., C. & St. L^ Railroad could hâve done this in either one of 
■two ways. It could hâve fixed and accepted a very low local rate 
from the river crossings up to Nashville, thus meetiiig the steamboat 
compétition, or ît could hâve established a through rate from the 
river crossings to the Southeast via Nashville, protectihg this through 
rate by extending the privilège of reshipping at Nashville. It chose 
to foUow thé iatter course in order better to subserve and protect its 
revenues. A very low local rate up to Nashville would hâve unnec- 
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essarily sacrifiedi revenue. This low rate would hâve been applicable 
to ail the grain locally consumed at Nashville or points based on Nash- 
ville, and, if the road had unduly reduced the local rate up to Nash- 
ville to meet the steamboat compétition, it would hâve been impossible 
to maintain the existing scale of rates on other commodities besides 
grain which were going to Nashville in large quantities for local con- 
sumption. This was the origin of the reshipping privilège which has 
existed for forty years at Nashville. It was caused by compétition 
in the shipment of grain from the Mississippi and Ohio rivers by 
boat to Nashville on the Cumberland river. 

The Cumberland river still exists, and Nashville is still located 
upon it. For ail practical purposes, the situation, so far as compéti- 
tion on the Cumberland river is concernedi, is the same potentially 
as it was in 1872. We must not deceive ourselves by believing that 
the L. & N. and the N., C. & St. L. extended this reshipping privi- 
lège to shippers and dealers at Nashville as a favor to the shippers and 
dealers or as a favor to Nashville. The simple truth is that the rail- 
roads extended the privilège to thèse shippers and dealers so as to 
obtain the shipment of grain from Mississippi and Ohio river cross- 
ings over their own lines. 

The crucial question then is: Were the L. & N. and the N., C. & 
St. L. compelied to extend the reshipping privilège to grain dealers 
at Nashville in order to successfully compete with the transportation 
of grain, grain products, and hay on the Cumberland river? If they 
were, then the law of the land déclares that the granting of the priv- 
ilège to Nashville and not to Atlanta, where no such compétition ex- 
isted, would not be a violation of section 3 of the act to regulate 
commerce. 

We may not annul the order for the reason, if it be so, that Nash- 
ville ought to be classed and equalized with Mississippi and Ohio 
river crossings, nor may we annul it for the reason that Nashville is 
a natural concentration point or primary market for grain, if it be 
so, nor on the ground that Nashville is the proper place for stoppage 
of grain in order to protect the grain itself by handling and drying. 
We must annul the order, if at ail, upon the ground that upon the 
undisputed facts the law déclares that there is no violation of section 
3 of the act to regulate commerce. We think that the undisputed 
facts demonstrate that the reshipping privilège was extended to ship- 
pers and dealers at Nashville on account of the compétition on the 
Cumberland river, and on that account alone, and that the undis- 
puted évidence wouldl not support any other finding upon that prop- 
osition. It is alleged that the railroads bought into the situation at 
Nashville and therefore cannot be heard to say that they were com- 
pelied to meet the Cumberland river compétition. This reasoning 
would prohibit the building of ail railroads, as no one would build a 
railroad if it were to be held that ail compétition met in the opéra- 
tion of the same should be considered voluntary because the road had 
been voluntarily built. The unsoundness of such argument does not 
require démonstration. 
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;;Ifi;East. Tennessee, Virginia & Georgia Railway Co. v. Interstate 
Commerce iCommission, 181 U. S. 18, 21 Sup. Ct. 522/(45 L. Ed. 
719), the Suprême. Cotirt, speaking of the section of the interstate 
commerce lavy involved in this case, used the foUowingi language : 

"The prohibition of the thlrd section, vvhen that section Is eonsidered in its 
proper relation,' is directed against unjust discrimination or undue préférence 
arislng froni the voluntary and wrQngt'ul act of the carriers complained of 
as having given undue préférence, and does not relate to acts the resuit of 
conditions whoUy beyond the coutrol of such carriers." 

In the same case the Suprême Court said : 

"The only princlplehy whlch it Is possible to enforce the whole statute Is 
the construction adopted by the previous opinions of thls court ; that is, that 
compétition which is real and substantlal and exercises a potentlal Influence 
on rates to a partlculàr point brlngs Into play the dissirailai-ity of circum- 
stance and condition provlded by the statute and justifies the lesser charge to 
the more distant and compétitive point than to the nearer and noncompetltlve 
place, and that thls rlght Is not destroyed by the mère fact that incldentally 
the lesser charge to the compétitive point may seemlngly give a préférence to 
that point, and the gréa ter rate to the noncompetltlve point may apparently 
engender a discrimination against It. We say seemingly on the one hand and 
Apparently on the other, beçause in the supposed cases the préférence Is not 
'undue' or the discrimination 'unjust.' Thls is clearly so, when It is eonsid- 
ered that -the lesser charge upon whlch both the assumption of préférence 
and discrimination Is predicated is sanctioned by the 'statute, whlch causes 
thé compétition to give rlse to the rlght to make the lesser charge. Indeed, 
the flndings of fact made by the Commission in thls case leave no room for 
the contention that either undue préférence in favor of Nashvllle or unjust 
discrimination against Chattanooga arose merely from the act of the carri- 
ers in meeting the competltioE exlsting at Nashville." 

It is true that the language last above quoted was used in référence 
to the influence of compétition on section 4 of the interstate commerce 
act before its amendtnent, but the same reasoning must apply with 
equal force to cases under section 3 for it has been uniformly held by 
the courts that the prohibition contained in section 4 is but one of 
the kinds of compétition denounced by section 3. Texas & Pacific 
Ry. Co. V. Interstate Commerce Commission, 162 U. S. 197, 16 Sup. 
Ct. 666, 40 L,. Ed. 940 ; Interstate Commerce Commission v. Alabama 
Midland Railway, 168 U. S. 144, 18 Sup. Ct. 45, 42 L. Ed. 414; L. 
& N. R. R. y. Behlmer, 175 U. S. 648, 20 Sup. Ct. 209, 44 L. Ed. 309. 

In the récent cases of Interstate Commerce Commission v. Djffen- 
baugh, 222 U. S. 42, 32 Sup. Ct. 22, 56 E. Ed. 83, and Peavey & 
Co. V. Union Pacific R. R. Co. (C. C.) 176 Fed. 423, it was held 
that the payment of an elevator charge by a railroad company which 
is compelled by compétition is lawful. The Interstate Commerce 
Commission itself has in a large number of cases recognized compé- 
tition, and especially water compétition, as influential upon the es- 
tablishment of reasonable rates. Commercial Club of Omaha v. Chi- 
cago Ry. Co., 7 Interst. Com. R. 404; Raworth v. Northern Pacific 
R. R. Co., 3 Interst. Com. R. 862; Chattanooga Board of Trade v. 
Southern Ry. Co., 10 Interst. Com. R. 133; E. Sondheimer Co. v. 
111. Cent. R, R. Co., 17 Interst. Com. Com'n R. 60; Bulte Milling Co. 
€t al. V. Chicago & Alton R. R., 15 Interst. Com. Com'n R. 351; 
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MoAroe Progressive League v. St. L., I. M. & S. Ry., 15 Interst. Com, 
Com'n R. 534; Indianapolis Freight Bureau v. P. R. R. Co., 15 In- 
terst. Com. Com'n R. 567 ; Columbia Grocery Co. v. L. & N. R. R., 
18 Interst. Com. Com'n R. 502. 

[2] It is earnestly claimed, however, that, as tlie Interstate Com- 
merce Commission found that this reshipping privilège at Nashville 
was a discrimination against Atlanta and the other Georgia points, 
this court is concluded by that finding. In the case of A., T. & S. 
F. Ry. Co. et al. v. Interstate Commerce Commission (Com. C.) 188 
Fed. 229, this court said : 

"In other words, as in this case, where ail the facts are undisputed, we do 
not think the Commission can by an ultimate finding based upon the undis- 
puted facts preclude this court from reaching a conclusion oï its own upon 
such undisputed and admitted facts. When the facts are undisputed, there 
Is no occasion for the facts to be found, and the ultimate conclusion of the 
Commission is a mixed question of law and fact which certaluly ought not 
to be held to be concluslve upon this court." 

Where the facts of a case are admitted and the question is what 
the judgment of a tribunal shall be upon such admitted facts, the case 
stands in the same position as if the facts had been found and the 
question should arise as to what should be the judgment upon the 
facts so found. This is always a question of law. So in the présent 
instance, the facts being undisputed, the question arises whether thèse 
facts show a violation of section 3, and the solution of the question 
involves a considération and interprétation of said section which is 
peculiarly a question of law and within the power of this court to 
décide. 

In Interstate Commerce Commission v. Union Pacific R. R., 222 
U. S. 541, 32 Sup. Ct. 108, 56 L. Ed. 308, it was said by the Suprême 
Court : 

"There has been no attempt to make an exhaustive statement of the prin- 
ciples involved, but In cases thus far decided it has been settled that the 
orders of the Commission are final unless inter alia * • ♦ (3) based upon 
a mistake of law." 

Again, in the case of State of Washington ex rel. Oregon R. R. 
& Navigation Co. v. H. A. Fairchild et al., 224 U. S. 510, 32 Sup. Ct. 

535, 56 L. Ed. , the question was presented as to whether, as a 

matter of law, the facts proved showed the existence of such a public 
necessity as authorized the taking of property, and the Suprême Court 
held in that case that the facts did not show the existence of such 
public necessity, although the Railroad Commission of the state of 
Washington had found otherwise. The Suprême Court cited the 
cases of Kansas City Railway Co. v. Albers Commission Co., 223 
U. S. 573, 32 Sup. Ct. 316, 56 L. Ed. 556, Cedar Rapids Gaslight 
Co. V. Cedar Rapids, 223 U. S. 655, 32 Sup. Ct. 389, 56 L. Ed. 594, 
and Graham v. Gill, 223 U. S. 643, 32 Sup. Ct. 396, 56 L. Ed. 586, 
decided by that court. 

Our conclusion in regard to the whole case is that under the facts 
appearing in the record the reshipping privilège at Nashville is not in 
violation of section 3. nor a discrimination in favor of Nashville as 
197 F.— 5 
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against Atlaïita ànd the other G'eorgia points, and that, the facts be- 
ing undisputed, it is within the ùndoubted power of this court to 
so déclare as- a matter of law applicable to such a state of facts. 

The order of the Interstate Commerce Commission complained of 
in this proceedirig will therefore. be annulled and the motion to dis- 
miss denied. And it is so ordered. 

HUNT, . Judge, disseriting. . •, : 



CHAMBEE OF COMMERCE OP CITiT OF AUGUSTA, GA., v. UNITED 

STATES- et al. 

(Commerce Court. June 7, 1912.) 

No.,,,65. !'....,,/ 

Commerce (§ 95*) — Interstate Comm,erce Commission — Review of Oedebs. 

Ah order of the Interstate CotHmèrce Commission dlsmissiug a com- 

plaint against coal raté held supported by substantlal évidence and with- 

out errors of law whlch gave the Commerce Court groundg for annul- 

llnglt. -: ; r 

[Ed. Note.^For other cases, gee. Commerce, Cent. Dig. § 145; Dec. 
Dig. § 95.*J 

In Equity. Suit by the Chamber of Commerce of the City of Au- 
gusta, Ga., petitioner, against the United States and the Interstate 
Commerce Commission, respondents. On motion to disniiss. Motion 
granted. 

For opinion of the Interstate Coinmerce Commission, see 22 In- 
terst. Com. Com'n R. 233. 

John B. Daish, of Washington, D. C. (E. G. Kalbfleisch, of Au- 
gusta, Ga;, on the brief), for petitioner. 

Winfred T. Denison, of Washington, D. C. (Thurlow M. Gordon, 
of Washington, D. C, on the brief), for the United States. 

Chas. W. Needham, of Washington, D. C, for Interstate Com- 
merce Commission. 

Before KNAPP, Presiding Judge, and HUNT, CÀRLAND, and 
MACK, Associate Judges. 

MACK, Judge. Petitioner seeks the annulment of the action of 
the Interstate Commerce Commission in dismissing a complaint aljeg- 
ing that the rate of $2.10 per ton on coal from Coal Creek mines in 
Tennessee to Augusta, Ga., in force since October 1-, 1907, was un- 
just and unreasonable in itself, and subjected the manufacturers of 
Georgia to undue préjudice as compared with other designated points 
in the same gênerai territory. In dismissing the complaint the Com- 
mission denied réparation., 

That the Commission proceeded in ail respects according to law 
in, the hearing of the case, and that there was substantial évidence 

•B^r other cases see same toplo & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in support of its conclusions, is net denied. The petitioner, however, 
allèges that the Commission erred in matters of law apparent on the 
face of the report in dismissing the complaint and in denying the 
relief prayed. On oral argument it was conceded that no one of the 
alleged errors of law would of itself be a sufficient basis to annul 
the order of the Commission, but it was urged that in some way this 
court could amalgamate ail the charges of alleged error and deduce 
therefrom some sufficient new ground not specified which would re- 
quire it to set aside the order of dismissal. 

In view of the admissions of counsel, we deem it unnecessary to 
discuss the alleged errorS in détail. In our judgment, neither any one 
of them nor ail of them combined confer upon this court either the 
right or the duty to annul the Commission's order. 

The motions of the respondents to dismiss the pétition will there- 
forè be sustained, and the pétition will be dismissed, at the petition- 
er's cost. 

Pétition dismissed. 



Ex parte SCHORER, 
(District Court, E. D. Wlsconsin. June 10, 1912.) 

1. Extradition (§ 10*) — International — Vbocedube — Peeliminaby Demand. 

In the absence of treaty provisions requiring it, a demaud for the ex- 
tradition of a fugitive from justice is not a step necessary to be taben 
before the Institution of proceedlngs for bis retum, whicb niay be pros- 
eeuted before an extradition commissioner by a foreign eountry, under 
Rev. St. § 5270 (U. S. Comp. St. 1901, p. 3591), wlthout any précèdent 
formalities. 

[Ed. Note. — For otlier cases, see Extradition, Cent. Dig. § 11; Dec. 
Dig. § 10.*] 

2. Extbadition (§ 12*) — International — Pkocedube — ^Wabkant of Abrest. 

In proceedings for the extradition of an alleged fugitive from justice 
by a foreign eountry under Rev. St. § 5270 (U. S. Comp. St. 1901, p. 3591), 
it is not necessary to produce before the commissioner any warrant of 
arrest or other équivalent document Issued by a foreign magistrate. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. § 13 ; Dec. 
Dig. i 12.*] 

3. Extbadition (§ 14*) — International — Procédure — Dépositions. 

Act Aug. 3, 1882, c. 378, § 5, 22 Stat 216 (U. S. Comp. St. 1901, p. 3593), 
whleh provides that, In extradition proceedlngs, copies of dépositions 
shall be received in évidence if authenticated so as to entitle them to 
be received in the trlbunals of the demanding eountry which may be 
shown by the certlfieate of the principal diplomatie or cousular offlcer 
of the United States résident in such eountry, supersedes the requirement 
of Rev. St. § 5271 (U. S. Comp. St. 1901, p. 3593), that such copies shall 
be attested by the oath of the person produclng them, and such attesta- 
tion is not necessary. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. §§ 15, 16 ; Dec. 
Dig. § 14.*] 

4. Extradition (§ 14*) — International — Hbaking Before Commissioner — 

Evidence. 

Evidence offered before an extradition commissioner to sustaln charges 
of forgery and the utteranee of forged bills of exehange in Bavaria by 



*For otber cases see same topic & § numbeb In Sec. & Am. Digs. 1307 to date, t Rep'r Indexes 
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an alleged, fugitive from Justice reviewed in a habeas corpiis p^roceedlng, 
find Aefd compétent and sufflcient to autborize the commissioùer to exer- 
ielse his judginén't thereon. ' 

[Éd. Noté;— For other caSes, see Extradition, Cent. Dlg; ?§ 15, 16; Dec. 
Dlg. § 14.*] ' I ■ 

si Criminal Law (§ S71*)— Admissibilitt 6f Évidœktce— Intent and Enowl- 
^ SboE. ri ,';■ ^ '• ■ ■ ; ■■■.■: 

'ï'Oipustaln charges of torgery and the Utterance pf forged paper, evir 

flence that the accused had In his possession and disposed of a large 

nùmber of other forged bllls and accep^nces of slnillar character to 

those upon which the charges are based Is compétent upon thé questions 

of Knowledge and intent. . 

lEd. Note.— For other cases, see Crlnlinal Law, Cent. Dlg. §§ 830-832; 

: Dec.Dlg. § 371.*] - 

6. ExTBADiTioN (§ 14*)— International — Soope of Inquirï beforœ Commis- 

BIONEB. 

..In proeeedlngs for the extradition of an alleged fugitive] from justice 
àt'A fo'reign country chargea wltti a cWme specifled in the treaty and 
also enumerated In Rev. St. ! 5270 (U. S. Comp. St 1901, p. 3591), the 
commissioner is not required to make extended inqulry as to the scope 
of the crimlnal jurisprudence of the demanding country, but Is limited 
to determlnlng whether there Is sufflcient évidence of criminality to jus- 
tlfy holding the accused for the partlcular offense, as v?e understand 
that offense by its descrlptlott in the treaty and in our laws. 

[Ed. Note.— For other cases, see Extradition, Cent. Dlg, §§ 15, 16 ; Dec. 
Dlg. $ 14.*] 

Oii pétition by Michael Schorer for a writ of habeas corpus. Dis- 
missed. 
Se€, also, 195 Fed. 334. 

E. J. Henning, of Milwaukee, Wis., for petitioner. 
H. H. Barnum, of Chicago, 111., and Emil Wallber, of Milwaukee, 
Wis., for German Governmeht. 

GEIGER, District Judge. On May 8th Michael Schorer filed bis 
pétition for a writ of habeas corpus to test the legality of bis déten- 
tion by the United States marshal of this district. 

The petitioner and one Hans Boessl were arrested in November, 
1911, as alleged fugitives from justice from the kingdomof Bavaria, 
charged with the crimes of forgery and the utterance pi forged ac- 
ceptances or bills of exchange. They were committed to jail, but 
subsequently discharged because the United States commissioner en- 
tertaining the proceedings had not been authorized to act as an ex- 
tradition commissioner. Second extradition proceedings were insti- 
tuted, and upon such they were committed to await thç action of the 
executive department. They again sued out a writ of habeas corpus, 
upon I which they were discharged upon the ground that the record 
failed to disclose an .executive mandate or réquisition and failed to 
show a prima facie case of guilt. On the 16th day of March, 1912, 
the petitioner, Schorer, was again arrested by virtue of a warrant is- 
suéd by an extradition comrnissioner upon a complaint charging him 
with being a fugitive from justice from the kingdom of Bavaria, hav- 
ing there committed the crimes of forgery and the «itterance of forged 

*¥ot otber cas«s lea eams toplo & i dùmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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papers specified in the complaint. Thereupon a hearing was had be- 
fore the commissioner, resulting in an order committing the petitioner 
to the custody of the marshal to abide the order of the Secretary of 
State of the United States. The record of such proceedings is be- 
fore the court purusant to a writ of certiorari. 

The petitioner attacks the proceedings upon the following grounds : 

(1) That no mandate or demand upon the United States for the 
extradition of the accused has been produced or proven in the pro- 
ceedings. 

(2) That no warrant or équivalent of a warrant of any tribunal of 
the demanding country has been produced. 

(3) That the copies of dépositions taken in the demanding country 
and received by the commissioner are not properly certified. 

(4) That no prima facie case of forgery or utterance of forged pa- 
pers by the accused has been made. 

(5) That there is no compétent évidence in the record upon which 
the commissioner could exercise his judgment. 

(6) That there is no évidence in the record showing that utterance 
of forged papers is a crime under the laws of Bavaria! or of the Ger- 
man Empire. 

Thèse will be considered : 

[1] First. The rule is well settkd that, unless there is a provision in 
the treaty, a demand by one country upon another for the extradition 
of an alleged fugitive is not a step necessary to be taken prior to, or 
to be proven in, the proceedings before the extradition commissioner, 
pursuant to section 5270, R. S. U. S. Likewise, unless treaty stipula- 
tions require another or a différent course to be pursued, the foreign 
country is authorized to institute the proceedings under the section 
named without any précèdent formalities. Some confusion has arisen 
because of a failure to distinguish between cases where the treaty 
contains stipulations respecting procédure and cases where it is silent, 
leaving, in the latter case, the statute as the controUing guide in mat- 
ters before the extradition commissioner. 

The treaty provision applicable to this case is as follows : 

"Article 1. Tlie government of tlie United States and tlie Bavarian goveru- 
meut promise and engage, upon mutual re<iuisitious by them or their mln- 
isters, officers or authorities, respectively made, to deliver up to justice 
ail persons who, being charged with tbe crime » * * forgery, or the ut- 
terance ot forged papers, * * * committed witliin the jurlsdietion of 
either party, shall seek an asylum, or shall be found within the terrltorles 
of the other: Provided, that this shall only be done upon such évidence of 
criminality as, aecording to the laws of the place where the fugitive or 
persou so charged shall be found, would justify his appréhension and com- 
mitment for trial, if the crime or offense had tliere been committed; and 
the respective judges and other magistrates of the two governments shall 
hâve power, jurisdietion and authority, upon complaint made under oath, 
to issue a warrant for the appréhension of the fugitive or person so charged, 
that he may be brought before such .ludges or other magistrates, respectively, 
to the end that the évidence of criminality may he heard and considered; 
and if, on such hearing, the évidence be deemed sufficient to sustain the 
charge, it shall be the duty of the examining judge or m.agistrate to certify 
the same to the proper executive authority, that a warrant may issue for 
the surrender of such fugitive. * • » " ïreaty with Bavaria, Sept. 25, 
1853, 10 Stat. 102a. 
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tt will be seen that the foregoing contaîns nothing respecting the 
necessity of a réquisition as part of the proceedings or the proof be- 
fore the commissioner. The agreement to surrender "upon mutual 
réquisition" is common to ail treaty provisions, and would probably 
be implied in any extradition treaty. The necessity either of a réquisi- 
tion or an executive mandate bas been resolved against upon the same 
grounds (Moore, Extradition, § 235) — that is, unless the treaty calls 
for them as a part of the proceedings before the commissioruer — and 
the most décisive utterance upon this point is contained in the case 
of Grin V. Shine, 187 U. S. 181, 23 Sup. Ct. 98, 47 L. Ed. 130, where 
the following language is used: ; 

"It was formerly held that a réquisition from the demànding governmeut 
was necessary to be produced before the commissioner eould act ; (In re Herris 
[D. C] 32 Fêd. 583), but the opinion in thls case was reversed by Mr. Jus- 
tice Brewer on appeal to the Circuit Court, who held that no preliminary 
réquisition was necessary, as extradition could not be consùmmated without 
action by the executive in the last instance, and that the authorlty of the 
foreign government to act need mot appear in the complaint, if It were made 
to appear in the examina tien before the coniniissioner, or elsewhere in the 
proceedings. Bearing in mind the fréquent necessity for immédiate action In 
case the whereabouts of the aecused is ascertalned, the delay necessary to 
procure a preliminary réquisition might often resuit in the defeat of justice. 
In Kaine's Case, 14 How. 103, 129 [14 L. Ed. 345], this court was nearly 
equally dlvided upon the questioa whether. a preliminary mandate from the 
executive was necessary. So long as Mr. Justice Nelson, who thoi,ight such 
mandate necessary, remalned upon the bench, hls opinion was f ollowed in 
the Second Circuit (Ih re Henrlch, 5 Blatch. 414 [Ped. Cas. No. 6,309]; In 
re Farez, 7 Blatch. 34, 45 [Fed, Cas. No. 4,644]), but since that time a différ- 
ent View has been taken of the question (In re MacDonnell, 11 Blatch. 79 
[Fed. Cas. No. 8,771] ; In re Thomas, 12 Blatch. 370 [Fed. Cas. No. 13,887]). 
Judgé Lowell's opinion accorded with the later, and, as we thlnk, the sounder 
View, Iii re Kelley, 2 Lowell, 339 [Fed. Cas. No. 7,655]. See, also, Benson 
V. McMahon, 127 U.. S. 457 [8 Sup. Ct. 1240, 32 U Ed. 234]." 

In the case of In re Herris (D. C.) 32 Fed. 583 (s. c. [C. C] 33 Fed. 
165), and in the later cases above referred to, the necessity for such 
mandate was resolved against principally because the .treaty rnakes no 
provision therefor, and, secondly, because extradition must ultimately 
resuit through the action of the executive department. Thèse cases 
explain what is meant in the quotation from Grin v. Shine, supra, that 
the mandate or authority need not appear in the complaint if it is 
made to appear in the examination before the commissioner or else- 
where in the proceedings. This latter clause undoubtedly means that 
the demand of the foreign government must be made to appear to this 
government some time or somewhere in the whole proceedings from 
their initiation down to their consummation by the executive. Ail of the 
later authorities clearly indicate that the usual diplomatie réquisition 
is no concern of the extradition commissioner, but that bis functions 
under section 5270 are limited to the matters therein stated, viz., the 
détermination of the sufficiency of the évidence "to sustain the 
charge." The treaty above referred to clearly contemplâtes nothing 
more^ I may add that in the présent proceeding the extradition com- 
missioner requested the Secretary of State to f urnish to him copies 
of the foreign or executive action relating to the petitioner, conceiving 
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that it was necessary to incorporate the same in the record in order 
to meet the suggestions contained in a former décision upon the pre- 
vious application by the petitioner and Boessl. The Secretary of State 
while furnishing copies requested stated to the commissioner, on the 
authority of Benson v. McMahon, supra, that the state department 
deemed such évidence wholly unnecessary in the proceedings be- 
fore the commissioner. That such appears to hâve been the view of 
the state department for many years is also assigned by Judge Blatch- 
ford (In re Thomas, 12 Blatch. 378, Fed. Cas. No. 13,887), as the rea- 
son for refusing to follow the earlier ruUngs upon this subject. Ail 
this is, of course, not inconsistent with the requirement that the com- 
missioner should at some stage of the proceeding be satisfied that the 
proceedings are instituted on behalf of the foreign government; that 
is, they should not proceed merely upon private information nor be 
supported by private interests. It is noteworthy, however, that the 
record need disclose only slight évidence of the fact that the foreign 
government has initiated the proceedings. See Benson v. McMahon, 
supra. 

[2] Second. The petitioner's second contention is fully met by 
either one or both of the foUowing considérations : 

(a) It is not necessary to produce before the commissioner any war- 
rant or équivalent of a warrant of any tribunal of the demanding 
country. In Grin v. Shine, supra, involving the Russian treaty (which 
requires the production of such warrant), Mr. Justice Brovvn, after 
holding that the treaty provision had been complied with, says (187 U. 
S. page 191, 23 Sup. Ct. page 102, 47 h. Ed. 130) : 

"But there is aiiother considération in this connection which should not 
he overlooked. While the treaty contemplâtes the production of a copy of 
a warrant of arrest or other équivalent document issued by a magistrate of 
the Russian Empire, it is within the power of Congi'ess to dispense with this 
requirement, and we thinlî it has donc so by Eev. Stat. § 5270, herelubefore 
clted. The treaty is undoubtedly obligatory upon both powers, and, if Con- 
gress should prescribe additional formalities tlian those required by the 
treaty, it might become the subject of complaint by the Uussian government 
and of further negotiations. But, notwithstandlDg sucli treaty, Congress has 
a perfect right to provide for the extradition of criminals in its own way 
with or without a treaty to that efCect, and to déclare that foreign crimi- 
nals shall be surrendered upon such proofs of crinùuality as it may judge 
sufflcient. Castro v. De Uriarte [D. C] 16 Fed. 9-3. This appears to hâve 
been the object of section 5270, which is applicable to ail foreign governnients 
with which we hâve treatles of extradition. The requiremouts of that sec- 
tion, as already observed, are simply a complaint under oath, a warrant of 
arrest, évidence of criminality suflicient to sustain the charge under the 
provisions of the proper treaty or convention, a certiflcate by the magistrate 
of such évidence and his conclusions thereon to the Secretary of State. As 
no mention is hère made of a warrant of arrest, or other équivalent docu- 
ment, issued by a foreign magistrate, we do not see the necessity of its pro- 
duction, ïhis is one of the requirement» of the treaty which Congress has 
intentionally waived. Moore on p]xtradition, § 70." 

(b) The record in the présent case discloses an authenticated copy 
of a document, signed by "The Examining Magistrate of Royal Su- 
perior Court of M'unich, Meidinger, Royal Councillor," to which is 
attached the court seal, and which, after description of the accused, 
recites the charge made against him, the provisions of the German 



72 107 FEDERAL REPORTER 

Pénal Code, his fliglit and probable guilt, and concludes with, "tlie 
arrest of Schorer for the purpose of being placed under examination 
is ordered because the accused bas fled." This is sufficient. "If net 
a warrant of arrest, it is an équivalent judicial document issued 
by a judgè or magistrate authorized to do so." Grin v. Shine, supra, 
187 U. S. 190, 191, 23 Sup. Ct. 102, 47 L. Ed. 130, 

[3] Third. It is claimed that the dépositions offered and received 
by the cotnmissioner are not properly authenticated, and should not 
hâve been received. While it may be doubted whether this contention 
can be reviewed on habeas corpus, it is nevertheless conceded that the 
consular authentication affixed to the copies of the dépositions is in 
the précise form required by the statute. Section S, 22 Stats. at 
Large, 216; Act Aug. 3, 1882. Counsel contends that although this 
act amending section 5271, U. S. Stats., as it originally stood, repealed 
said last-named section only so far as it was inconsistent therewith, 
yet the original clause of such section requiring the copies of dépo- 
sitions to be attested "upon the oatb of the party producing them 
to be true copies of the original dépositions" has not been eliminated 
from the required method of procédure in the admission of évidence 
in extradition cases. It seems to me that the amending act was clearly 
designed to prescribe a single test of admissibility of évidence in pro- 
ceedings in this country, and it certainly by its clear language eliminat- 
ed the clause relating to attesting copies of dépositions when it provid- 
ed that such dépositions "or the copies thereof " shall be received when 
authenticated by the certificate, etc., of the principal diplomatie of- 
ficer. In other words, the amending statute intended to make the 
consular certificate the final and controlling guide in determining the 
admissibility of testimony before the extradition commissioner. When 
the documentary évidence has been authenticated as required by the 
statute, it is admissible, leaving to the commissioner , merely the 
question of determining the sufïiciency of the évidence therein con- 
tained. Elias v. Ramirez, 215 U. S. 398, 30 Sup. Ct. 131, 54 L. Ed. 
253. 

[4] Fourth. A considération of the fourth and fifth claims made 
by the petitioner, that no prima facie case of forgery or utterance of 
forged papers is presented, and that there is no compétent évidence 
in the record upon which the commissioner could exercise his judg- 
ment, nécessitâtes a review of the évidence. The f acts are : The pe- 
titioner and one Hans Boessl were engaged during the years 1910 and 
1911 in conducting a banking, loan, and brokerage business in Munich, 
Bavaria, under the firm name of Hans Boessl. The petitioner had 
been a bookkeeper, The date of his association with Boessl is not 
fixed, but during its continuance in the years stated they appear to hâve 
done an extensive business, dealing in commercial paper, principally 
accepted drafts, many of which they sold to bankers or other investors. 
Although an effort is made by the petitioner in his testimony to min- 
imize his interest, or his substantial pecuniary connection with the 
firm, there is an abundance of testimony to show that he held him- 
self out as a partner. He admits a one-half interest in any profits, 
and he professed to be activély financially interested in the, business. 
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Very Hkely Boessl's activities in the conduct of the office work were 
greater than the petitioner's. The latter seemed to be an oulside 
manager, a "procurist" as he is called, or a sohcitor of patronage in 
the sale or discount of acceptances or commercial paper in their hands. 
He, however, attended to some of the bookkeeping, and had an ad- 
mittedly active part in the daily business of the firm. The particular 
complaint in thèse proceedings charges the petitioner with having 
forged and having uttered, knowing the same to be forged, 49 bills of 
exchange or drafts purporting to hâve been accepted by persons whose 
names were written thereon as acceptors. The demanding govern- 
ment in order to show the complicity of the accused in the alleged 
forgeries, as well as his knowledge of such forgeries, proved, by dép- 
ositions taken in Germany, the possession and utterance by the peti- 
tioner of eighty other acceptances, drafts, or bills of exchange, also 
forgeries, of the same gênerai ténor as those described in the com- 
plaint; so that the commissioner had before him in the présent pro- 
ceeding testimony respecting one hundred and twenty-nine différent ac- 
ceptances or bills of exchange, upon each one of which appeared the 
names of Schorer or Boessl, or both, each one of which was pro- 
nounced by the alleged acceptors, and in some cases the drawers, to be 
undeniably forged and false. The extent of the connection of the 
petitioner with thèse forged documents, as disclosed by his name 
thereon, is shown by the fact that of the 49 documents described in 
the complaint 32 are signed by him as maker. Of the 80 additional 
drafts and acceptances proved before the commissioner, 46 are signed 
by him as maker. So that of the total of 129 such bills, 78 appear 
to hâve been signed by him as maker. It further appears that upon 
practically ail of thèse alleged spurious bills the names of both 
Schorer and Boessl appear as indorsers; or, to be more spécifie, of 
the 49 bills described in the complaint the petitioner and Boessl joint- 
iy indorsed 40. The petitioner Schorer indorsed 5 alone. either as 
an individual or on behalf of Boessl, and Boessl indorsed 4. Out of 
the 80- additional bills the petitioner and Boessl jointly indorsed 72, 
while but eight were indorsed either by the petitioner alone or by 
Boessl alone. 

A further characteristic disclosed is that the great majority of the 
bills were addressed to certain persons whose names and addresses 
and occupations (principally farmers) were particularly stated, which 
persons, in turn, became the alleged acceptors of the bills. In nearly 
one-third of them the alleged accepter appears to be the husband or 
wife of the alleged drawer. In fact, ail but a dozen of the bills are 
drawn either by Schorer, or are of the character last above described. 
It is disclosed that some of the alleged makers or acceptors of what 
are proven to be spurious bills had in fact transacted legitimate busi- 
ness with the accused and his partner. Many of the bills are pronounced 
spurious by the persons whose names appear thereon as acceptors, 
who further state that they hâve had no business transactions what- 
ever with the accused or his partner, and that, in fact, they bave never 
drawn or accepted a bill of exchange. In examining the copies of 
the drafts carefully they disclose some remarkable coincidences re- 
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specting dates and the use of names. In some of the instances, where 
the vtife becomes a party to a draft upon her husband, one or the 
other name appears upon other drafts, in turn, executed by the pe- 
titionér as maker. Although the record contains intimations of the 
falsification of drafts and acceptances prior to such time, those which 
are introduced in évidence bear date beginning approximately in 
April, 1911, with varions maturities, as late as February, 1912, the 
greater number, however, maturing at or about the time of the flight 
of the accused and Boessl in October, 1911. 

It appears beyond question that the accused, Schorer, solicited f rom 
various persons, investors, bankers, and money lenders their patronage 
in purchasing the bills and acceptances referred to in the testimony, 
and many others during the time above stated. The sucçess in seUing 
the paper was doubtless due to the hberal discounts which vvere of- 
fered, but also to représentations made, particularly by the accused, 
respecting the quality of the paper offered. Among other représen- 
tations were the f ollowing : That the accused and Boessl had lent 
such money to the alleged acceptors, or, in the event of the purchase 
by the proposed patron, such money would be immediately turned 
over to such acceptor; that the various acceptors were persons of 
good financial standing, the latter représentation being in most cases 
supported by recommendations of crédit of the nature of commercial 
reports, and, further, by représentations or professions on the part 
of the accused and his partner of their own financial responsibility, 
and by other représentations tending to inspire confidence, and to 
induce the purchase of the paper and securities offered. One witness 
testifies to a représentation made by the accused that the acceptances 
were in fact secured by real estate mortgages. In ail thèse trans- 
actions the accused assumed an attitude of a persohal ownership or 
interest in the paper offered for sale, and both he and his associate 
gave their indorsements freely to induce sales. 

Another fact appearing in the testimony is the use of wrong Chris- 
tian names of the wives or husbands of the acceptors or drawers, and 
in one or two instances the use of a fictitious name was disclosed. 
The accused had a habit, when paper matured, of paying the amount, 
either in cash or more frequently by inducing the holders of the ac- 
ceptances to take new or other similar acceptances. When some of 
the acceptances were held by banks, the money or new acceptances 
to pay the same was brought by the accused usually a f ew days in 
advance of maturity. The purpose of this is not expressly disclosed, 
but doubtless it was to preclude notice being sent by the then holders 
to the persons appearing to be acceptors. On or about the Ist day 
of October the holder of one or more of the acceptances, having no- 
tified the acceptor of the maturity thereof , and being in turn notified 
that such acceptance was false and forged, remonstrated with the 
partner of the petitioner. It also appears that the accused learned 
of such remonstrance ; that he himself had paid to the holder of one 
of the alleged forged acceptances the amount the'reof . 

On or about October 5, 1911, both Boessl and Schorer left Munich 
without in ahy way closing up their business affairs, and came to the 
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United States. It appears, further, that they were companions upon 
their trip, and that each traveled and while in this country remained 
under an assumed name. The petitioner had stated before his depar- 
ture that he intended to go to America upon an extended absence, 
giving among other things as a reason that commercial paper would 
be maturing which he would be unable to pay. It further appears, 
though by testimony much of which is infirm because hearsay, that 
both the accused and Boessl for a considérable time before their 
departure were leading a fast life, indulging among other things in 
gdmbling and betting at horse racing. 

After the first arrest of the petitioner he signed a written confes- 
sion of his guilt. This document is in évidence. It is gênerai, and 
does not pertain to any particular act charged in the complaint, but 
does state that before his departure from Germany on October 5, 
1911, he "repeatedly forged drafts together with one Hans Boessl, 
alias M. Donanbauer, and that about eight persons were wronged 
thereby to the total amount of 60,000.00 to 70,000.00 marks." He 
further states that he pleads guilty, and would willingly reimburse 
the amount embezzled "if he were in position to do so." It therefore 
clearly shows an intention to admit his guilty participation in the 
transactions referred to in the complaint and the testimony. Upon 
the hearing before the commissioner and during the argument, the 
effect of such written confession was sought tobe minimized by the 
claim that the accused did not know what he was doing, and that he 
was under great mental anxiety. However, the consular représenta- 
tives testified that the conversations attending the alleged act of con- 
fession were in the German language, the written document is in 
such language, and it is undoubted that the accused read it before 
signing. 

The accused upon the hearing before the commissioner took the 
stand in his own behalf, and the following is given as a résumé of 
his testimony : 

He dénies forging the name of certain 20 or 25 alleged acceptors 
specified in questions asked him; dénies generally having been guilty 
of forging any acceptances or uttering the same knowing them to 
be forged. He admits his own signature in the making and indors- 
ing of the acceptances referred to in the évidence ; admits knowing 
some of the alleged acceptors; dénies knowing others. The course 
of dealing described by the bankers and money lenders who were 
patrons of the accused and his copartner, so far as the accused par- 
ticipated therein, is, in gênerai, admitted. No attempt is made to 
particularly explain the possession of the varions alleged forged doc- 
uments, other than to broadly intimate that so far as he, the peti- 
tioner, participated in the possession or utterance of the same, he was 
acting upon the suggestion and direction of his partner Boessl. No 
attempt is made to explain his flight other than by the suggestion 
that he felt his inability to meet the large number of maturing obli- 
gations and his désire not to face the impending fînancial disaster. 
No explanation is given of the assumption of another name, except 
that he paid no particular attention to it, and that other people "in 
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higher society" frequently do so. No claim is made that the alleged 
forged documents came to the possession of himself or his copart- 
ner, Boessl, from the hands of others. The inference from the other 
testimony that the petitioner and his partner reaped the benefits of the 
sale of the forged documents is in no way met or explained. 

As a summary of the évidence the following is shown : 

First. That at or about the time mentioned in the complaint the 
accused and his assoc/ate had in their possession upwârds of 129 
forged acceptances or bills of exchange. 

Second That practically ail of such bills of exchange had upon the 
same as maker or indorser the name of the accused, Micheal Schorer, 
written thereon by himself. 

Third. That each and ail of stich acceptances or bills of exchange 
is and are pronounced false and forged by the person or persons other 
than the accused or Boessl, named therein as makers, drawers, or 
acceptors. 

Fourth, That such forged acceptances and bills of exchange came 
into existence in or about the office, banking house, or business oc- 
cupied and conducted by the accused and his partner Boessl ; and 
none of such acceptances was in fact procured by them through any 
transactions had with any other persons. 

Fifth. That the business of the accused and his partner, Boessl, 
was conducted by them without material assistance from any other 
person or persons whatsoever. 

Sixth. That the accused was in possession of thèse varions forged 
acceptances and bills of exchange and sold or uttered the same, as 
detailed in the évidence. 

Seventh. That in selling and uttering such acceptances the accused 
made représentations respecting the character and origin thereof, the 
previous alleged dealings between himself and his copartner and the 
alleged acceptors, which were false. 

Eighth, That the accused in at least one instance, for the pur- 
pose of inducing the purchase of a forged acceptance, represented 
that it was secured by a mortgage, which représentation was false 
to his knowledge. 

Ninth. That on October 5, 1911, the accused and his partner fled 
from Munich, leaving their place of business and ail pertaining thereto 
without arranging for attention to the same or any of their private 
afïairs, traveling and remaining hère under assumed names. 

It must be borne in riiind that the accused was not on trial before 
the commissioner for the crimes charged. The only question to be 
determined by the commissioner was that of probable cause ; or, 
to use the language common in treaties, whether there was such évi- 
dence of criminality as will justify the appréhension and commit- 
ment ; and it must likewise be borne in m.ind that upon habeas corpus 
the question is narrowed down to determining whether there is any 
iegal évidence upon which the extradition commissioner could ex- 
ercise his judgment or discrétion. In re Bryant, 167 U. S. 104, 17 
Sup. Ct. 744, 42 L. Ed. 94. Upon the record the fact of forgery and 
the actual utterance of forged instruments by the accused are es- 
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tablished, in fact, are practically conceded. To fix upon otie a par- 
ticipation in the act of forgery or to establish that he had a guilty 
knowledge of the spurious character of an instrument when he _ut- 
tered it is rarely susceptible of direct proof, and hence, as I view 
it, practically the only question to be determined is whether there is 
any compétent proof which will justify the inference of probable 
guilt of the accused in committing the forgery, or a guilty knowledge 
of the forgery at the time he uttered the various acceptances de- 
scribed in the complaint and évidence. The demanding government 
relies chiefly upon the inferences to be drawn from (1) the posses- 
sion by the accused of a large number of forged acceptances; (2) 
his actual utterance of thèse instruments; (3) the false représenta- 
tions made by him respecting the character of the acceptances, their 
origin and the relation which he and his partner bore to the alleged 
acceptors; (4) the flight of the accused and his partner; (5) the 
confession. 

[5] The competency of the foregoing évidence and the legitimate 
inference to be drawn therefrom in proof of the crimes of forgery or 
utterance of forged paper above specified is so clearly and unequivo- 
cally stated in numberless cases that no doubt need be entertained on 
the subject. The rules are recognized as exceptions to the gênerai 
doctrine that the commission of one crime cannot be proven by the 
commission of another. The guilty knowledge, intent, or design of 
the accused being in issue, collatéral circumstances must, in the ab- 
sence of direct proof or admissions, be resorted to to establish the 
same as facts. As stated by Mr. Wigmore in his work on Evidence 
(vol. 1, § 312), in speaking of proof of other utterings as évidence 
of intent, says: 

"The prlnciple hère applicable proceeds merely upon the doctrine of 
chances. It does net attempt to show knowledge or any other possible élé- 
ment of intent; but it endeavors to négative inadvertence and any other in- 
nocent explanation. It argues that, the oftener a like act has been done, the 
less probable it is that it could hâve been done innocently." 

Again (section 317): 

"The very kernel of the prlnciple (either of knowledge or of intent) is that 
the fact of the uttering tends in one way or another to show the defeudant's 
knowledge at the tlme In Issue either by the probable waruing reeeived or 
by the Improbability of innocent intent in repeated instances ; and the as- 
sumption throughout is that the bare fact of utterance tends to show this." 

The following cases announce and apply the same rules : Bil- 
lard V. United States, 141 Fed. 308, 72 C. C. A. 451; Common- 
wealth V. Russell, 156 Mass. 196, 30 N. E. 763; People v. Everhardt, 
104 N. Y. 591, 11 N. E. 62; Commonwealth v. Coe, 115 Mass. 481; 
Glucksman v. Henkel, 221 U. S. 508, 31 Sup. Ct. 704, 55 L. Ed. 830. 

So, too, the rule is well settled and has been repeatedly appHed 
that the mère possession of forged instruments raises a presumption 
that the party so in possession thereof either forged it or consented 
to the forging, and that, in any event, the burden is cast upon one 
having the possession of or uttering forged instruments to give some 
reasonable account of his own relation thereto; and, unless he is 
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able tô do so, the inferencé of guilty participation or guilty knowl- 
edge must go against him. 1 Wigmore on Evidence, supra ; State v. 
Peterson, 129 N. C. 556, 40 S; E. 9, 85 Am. St. Rep. 756; State v. 
Milligan, 170 Mo. 215, 70 S. W. 473; People v. Rathbun, 21 Wend. 
(N. Y.) 5(fe; Hobbs v. State, 75 Atl. 1; State v. Williams, 66 lowa, 
573, 24 N. W. 52; State v. Allen, 116 Mo. 548, 22 S. W. 792. 
Whéther the inf erences or presumptions to be drawn f rom thèse 
circumstances are weak or strong is not mater ial on this review. It 
is suffièient that the évidence is compétent and justifies the infer- 
ences. It is suiïïcient in thé présent case to say that the circumstances 
of the possession and utterance by the accused, not only of thè ac- 
ceptances described in the complaint, but the many others detailed 
in the évidence, the false Statements and représentations made by 
the accused to the varioUS' :persons who purchased thèse: acceptances, 
the flight of the accused, bis confession, preclude any rational infer- 
encé except that of probable guilt. Wihatever shortcomings there may 
be in thé évidence in a failure to fix upon the accused^ a guilty par- 
ticipation in forging any particular acceptance, or a guilty knowledge 
of the forged character of any which he uttered, is in my judgment 
wholly overeome by the ample évidence- in the record to show his 
guilty participation in what seèms to hâve been a plan or System, or 
design of defrauding by means of thèse forged documents. If the 
charge against him were limited to one or a.vefy small number of 
f orgeries or utterances, the testimony might be criticiz-ed ; but upon 
this record,* which discloses the possession and utterance by the ac- 
cused, either alone or iri concert with Boessl, of 129 forged accept- 
ances, aggregating in theif face value something like 180,000 hiarks, it 
would be little less than a reproach, in view of ail the other circum- 
stances, tô décline to accept the natural and legitimate inferences to 
be drawn.; A contrary inferencé is impossible, except it be based 
upon conjecture. It is always possible to conceive that the accused 
might be an innocent victim pf circumstances; but, if, an extradition 
commissioner has drawn the permissible inferences of guilt, it is be- 
yond the province of the court on habeas corpus to reject them. We 
may note that the testimony given by the accused before the com- 
missioner, although it consisted of déniais, called for nothing more 
than the exercise of the commissioner's discrétion in believing it or 
disbelieving. it, It could not render incompétent the other testimony, 
and whether it was worthy of belief, whether the accused fairly met 
the inculpating circumstances with which he was con front ed, was 
within the peculiar province of the commissioner to détermine; and 
such détermination is not reviewable On habeas corpus. 

[6] Fifth. The last claihi made by the petitioner, that there is no 
évidence showing thât the utterance of forged paper is a crime under 
the laws of Bavaria, is without merit. The record discloses sufficient 
of the Pénal Code of Germany to show that the substance of the 
crime of uttering forged paper is the same in thât^ country as hère. 
I do not bëlieve, however, that such question is the subject of in- 
quiry beforé an extradition commissioner, unless required by treaty 
stipulation or act of Congress. The treaty spécifies the extraditable 
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crimes, and, when under section 5270 a complaint is lodged charging 
the commission of an offense covered by the treaty stipulation, the 
commissioner is not obliged to make extended inquiry as to the scope 
of the criminal Jurisprudence of the demanding country, but is by 
the statute Hmited to determining whether there is sufficient évidence 
of criminality to justify holding the accused for the particular offense, 
as we understand that offense by its description in the treaty and in 
our laws. I am satisfied that there is nothing whatever upon which 
to base any attack upon the jurisdiction of the commissioner, nor, 
indeed, any reasonable doubt as to the correctness of his détermina- 
tion of the one question before him. We are not called upon to re- 
view the proceedings in the light of the strict rules or technicalities 
of criminal proceedings, but rather in récognition of a duty to fairly 
and faithfully perform the treaty obligations respecting surrender of 
alleged fugitives. "Care should doubtless be taken that the treaty 
be not made a pretext for coUecting private debts, wreaking individ- 
ual malice, or forcing the surrender of political offenders ; but, where 
the proceeding is manifestly taken in good faith, a technical com- 
pliance with some formality of criminal procédure should not be al- 
lowed to stand in the way of a faithful discharge of our obligations. 
Presumably, at least, no injustice is contemplated, and a proceeding 
which may hâve the effect of relieving the country from the présence 
of one who is likely to threaten the peace and good order of the com- 
munity, is rather to be welcomed than discouraged." Grin v. Shine, 
supra. "It is common in extradition cases to attempt to bring to 
bear ail the factitious niceties of a criminal trial at common law. 
But it is a waste of time; for Avhile, of course, a man is not to be 
sent from the country merely upon demand or surmise, yet if there 
is presented, even in somewhat untechnical form according to our 
ideas, such reasonable ground to suppose him guilty as to make it 
proper that he should be tried, good faith to the demanding govern- 
ment requires his surrender." Glucksman v. Henkel, supra. 

The vifrit of habeas corpus and the writ of certiorari must each be 
discharged, and the petitioner remanded to the custody of the marshal, 
to be held by him pursuant to the order of the extradition commis- 
sioner. 



GAUGLER et al. v. CHICAGO, M. & P. S. EY. CO. 

(District Court, D. Montana. July 18, 1912.) 

No. 1,056. 

1. Removal of Causes (§ 107*) — Motion to Remand — Renewal. 

That a former fédéral district judge overruled a motion to remand the 
cause to a state court does not preclude his successor from grauting 
leave to renew the motion ; the court's jurisdiction being always open to 
challenge. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
225-234; Dec. Dig. § 107.*] 

•For otlier cases see same toplc & § kttmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2: Courts (§ 322*)— Fédéral Courts— Jueisdiçtion—"Risident," 

A couiplalnt stating that plaintiff is a "résident" of a specified state 

Is Insuffleieut to sUow tliat he ia a citizen of that state as afEecting the 

question of jurisdiction of a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 876-8S1, SST; 

Dec. Dig. § 322.* 

For otlier définitions, see Words and Phrases, roi. 7, pp. C161-G160; 

voL 8, p. 7788.] 

3. Removal of Causes (§§ 31, 51*) — Sepabable Controvbrsies. 

An action by a citizen of Montana as insured uuder four flre policies 
Issued by nonresident companies, wbo having paid less than a total loss 
joined to recover the total loss in an action against a railway couipany 
for having negligently destroyed the insured's property, , the insurauce 
companies having been subrogated pro tanto to the rights of the insured, 
does not state a separahle coutroversy authoriziug défendant to remove 
the cause to a fédéral court ou the ground of diversity of citizenship on 
the theory that insured seeks to sue at law, while insurers ask équitable 
relief, nor authorize removal on the ground that insurers are not neces- 
sary parties, since the statutes of Montana, where the suit was brought, 
provide that there shall be but one form of action to be prosecuted in 
the name of the real party in interest. 

[Ed. Xote. — For other cases, see Removal of Causes, Cent. Dig. |§ 71, 
101 ; Dec. Dig. §§ 31, 51.* 

Separahle eontroversy as ground for removal of cause, see notes to 
Robbins v. Elleubogen, 18 C. C. A. 86; Mecke v. Valleytown Minerai Co., 
35 C. C. A. 155 ; Pollitz v. Wahash R. Co., 100 C. C. A. 4.] 

4. Insurance (§ 606*) — Fibb Losses — Subrogation — Eiqhts or Insuker. 

Where fire insurers who paying less than the amount of a total loss 
negligently caused by a railway company are subrogated pro tanto to in- 
sured's rights, they become équitable assignées; the assignnient having 
the aspect, in efCect, of one by the most formai and express deed. 

[Ed. Xote. — For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 
1514-1516; Dec. Dig. § 606.*] 

5. Courts (§ 359*) — Fédéral Courts — ^Applicabiliiy of State Lavs^. 

In common-law causes, the fédéral courts folio w the laws of the states 
wherein the courts are lield. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 939-949; Dec. 
Dig. § 359.* 

State laws as rules of décision In fédéral courts, see notes to Wilson 
V. Perrln, 11 C. C. A. 71 ; Hill v. Hite, 29 G. O. A. 553.] 

6. Assignmbnts (§ 127*) — Jurisdiction— Unliquidated Demands. 

Bxcept under extraordinary circunistances, the assignée of part of an 
unliquidated demand sounding In tort cannot sue the tort-feasor in 
equity. 

[Ed. Note.— For other cases, see Assignments, Cent. Dig. §§ 193, 194; 
Dec. Dig. § 127.*] 

7. Assignments (§ 127*) — Jurisdiction— Equitable Assignments. 

Equity has no jurisdiction of a joint action by an équitable assignée 
and bis assigner. 

[Ed. Xote. — For other cases, see Assigniuents, Cent. Dig. §§ 193, 194; 
Dec. Dig. I 127.*] 

At I<aw. Action by H.^ E. Gaugler and others against the Chicago, 
Milwaukee & Puget Sound Railway Company. On application for 
leave to î"enew a motion to remand to the state court. L,eave granted^ 
and motion granted. 

•For other cases eee same toplc &iS number in Dec. & Am. Digs. 1907 to date. & Rep'r ludexet 
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Frank &.Cary, of Butte, Mont., for plaintifïs. 
Rudolf Von Tobel, of Lewiston, Mont., and Gunn & Hall, of 
Helena, for défendant. 

BOURQUIN, District Judge. [1] This is an application for leave 
to renew a motion to remand heretofore denied by the predecessor of 
the judge now presiding herein. Upon présentation of said applica- 
tion the merits of the motion were argued. The court's jurisdiction 
is always open to challenge, and while the judge who must try a 
cause, if tried, reluctantly reviews intermediate matters disposed of by 
his predecessor, if it appears there is no jurisdiction, it must be so 
determined, though in effect it sets aside the ruling of the former 
judge. This is a case wherein an insured and insurers (four non- 
resident corporations), who hâve paid less than the total loss, join 
to recover the total loss in an action against the trespasser whose 
négligence destroyed the insured jjroperty. The insured is a citizen 
of Montana, and the insurers and défendant are citizens of other 
States. 

[2] It may be noted that the citizenship of the insured does not 
appear from the record. The complaint allèges only that he is a 
"résident" of Montana, and the pétition for removal is silent thereon. 
For ail that appears of record the insured may be a citizen of any 
State, and so the cause should be remanded in any event. On argu- 
ment, however, the parties assumed that the insured was a citizen 
of Montana when the suit was brought, and the court so assumes 
as it could permit amendment of the pétition. 

[3] The défendant petitioned for removal, alleging a separable con- 
troversy between it and the insured, in that the latter was owner and 
holder of the légal title to the right of action involved, for which he 
could maintain an action at law as sole plaintifï, and that it was 
separable "from the équitable causes of action of said plaintifï In- 
surance companies arising by virtue of their having been subrogated 
pro tanto to the rights of said plaintifï," the insured. 

Upon the merits défendant contends that the insured seeks to main- 
tain an action at law and the insurers one in equity, which cannot be 
blended in, nor deprive the défendant of its right to remove the in- 
sured's law action to this court. 

It further contends that the insurers are not more than proper par- 
ties whose citizenship is not to be regarded on removal. Plaintifïs 
contend that the Montana laws require ail actions to be prosecuted 
in the name of the real party in interest, and that the insurers are such 
parties and indispensable parties, that there is no separable contro- 
versy, and, though the insurers' interests are the créations of equity, 
the action is properly at law, and that, even if not compelled to join, 
they may join, and, that such joinder is fatal to jurisdiction of this 
court on removal. 

In denying the motion to remand, the décision went on the ground 
that the action must be prosecuted in the name of the insured, and 
that the insurers were not necessary nor indispensable parties, and 
their citizenship would be disregarded. 
197 F.— 6 
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The statutes of Montana provide that there is but one form of 
civil action; that every action must be' prosecuted in the name of 
the real party in interest save certain express exceptions not material 
hère further than to invoke the rule of expressio unius, etc. ; that 
an action by an assignée of a thing in action is subject to défenses 
not material hère; that ail persons having an interest in the subject 
of the action and in obtaihing the relief demanded may be joined as 
plaintiffs and those united in interest must be joined, save that any 
refusing may be made a défendant ; that new parties may be brought 
in and intervention had; that tenants in common may sue jointly or 
severally; and that things in action arising out of a violation of prop- 
erty rights may be transferred. It is clear there is no separable con- 
troversy herein. There ik but a single cause of action involved, viz., 
the right of thé insured, the invasion thereof by the négligence of 
défendant in the destruction of the insured's property, and the dam- 
ages thereby inflicted. That the insurers as équitable assignées of 
the insured are interested therein to the extent of their payments to 
the insured, and are interested in proving the négligence and in shar- 
ing the damages, does not create other causes of action, légal or équi- 
table, against défendant. It is still one cause of action, a single con- 
troversy, owned in common by the insured and the insurers. How- 
ever .and wherever an action is brought to compel défendant to re- 
spond for its trespass, there can be but one action and in the right of 
the insured, and one recovery for ail those interested. See First, 
etc., V. Co. (C. C.) 7 Fed. 260, and cases cited ; Insurance Ce. v. 
Railway Co. (C. C.) 101 Fed. 509. In denying the motion to remand 
it would sèem that the court so viewed the case, for it ignored the claim 
of separable controversy, and rested its décision on diverse citizenship 
alone. 

[4] Thèse insurers by subrogation are équitable assignées, propor- 
tionate to the payments by them made to the insured, of parts of the 
insured's right of action against défendant, the insured retaining part 
to himself . This assignment takes on ail the aspect, in effect, of one 
by the most formai and express deed. Hall v. Railway Co., 13 Wall. 
370, 20 L. Ed. 594; Railway Co. v. Insurance Co., 139 U. S. 235, 
11 Sup. Gt. 554, 35 L. Fd. 154; Railway Co. v. Car Co., 139 U. S, 
87, 11 Sup. Ct. 490, 35 L. Ed. 97; Wager v. Insurance Co., 150 U. 
S. 108, 14 Sup. Ct. 55, 37 L. Ed. 1013; U. S. v. Tobacco Co., 166 
U. S. 474, 17 Sup. Ct. 619, 41 L. Ed: 1081. 

[5] How' thèse assignées shall assert their partial interests is a 
matter of parties and process, and depèiids upon the laws of Mon- 
tana; for therein, and by virtue of the conformity statute, in common- 
law causes the fédéral courts follow the state law wherein the court 
is held. Thompson v. Railway Co., 6 Wall. 138, 18 L. Ed. 765; Al- 
bany, etc., Co. v. Lundberg, 121 U. S. 454, 7 Sup. Ct. 958, 30 L. Ed. 
982; Delaware Co. v. Safe Co., 133 U. S. 488, 10 Sup. Ct. 399, 33 
L. Ed. 674; Glenn v. Marbury,: 145 U. S. 508, 12 Sup. Ct. 914, 36 
L. Ed. 790; Railway Co. v. Eckman, 187 U. S. 434, 23 Sup. Ct. 
211, 47 L. Ed. 245. Thèse cases déclare the rule that, though an 
assignée of a chose whose right is équitable in that the légal title is 
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in the assigner might sue in equity and at common law must sue in 
the name of the assigner, yet, if the state law permits him to sue 
in his own name, it furnishes a complète and adéquate remedy, and 
he cannot merely because his interest is an équitable one maintain a 
suit in equity therefor in the fédéral courts on removal or otherwise. 
So that if the laws of Montana authorize the maintenance of this 
action as brought, and if the insurers are not mère nominal parties 
otherwise fully represented in the action, this court is without juris- 
diction, and the case must be remanded. 

The point hère involved does not seem to hâve been expressly de- 
cided by the Montana Suprême Court, but in Caledonia Insurance Co. 
V. Railway Co., 32 Mont. 46, 79 Pac. 544, an insurance company ap- 
pears to hâve maintained without question an action, in its own name 
and alone, against a trespasser for recovery for a partial loss pay- 
ment by it made to the insured. And it is common knowledge of 
the bench and bar of Montana that, on the theory that assignées in 
whole or in part of a chose in action are real parties in interest with- 
in the statutes of the state, since the enactment of said statutes, as- 
signées of the entire chose hâve sued in their own names and assignées 
of part thereof hâve sued jointly with their assignors in the names of 
both, either without question or questioned unavailingly. Statutes 
like . Montana's are for the purpose of changing the common-law rule 
that rights of action are not transférable, and that ail actions should 
be prosecuted by Or in the name of the holder of the légal title to 
the cause of action, under which rule an assignée of the whole was 
compelled to sue at law in the name of the assigner, and an assignée 
of part had no standing in a court of law, but in some cases could re- 
sort to equity. Blending law and equity in one form of civil action, 
such statutes adopt the equity rule in respect to parties — the action to 
be prosecuted in the name of and by the owner of the bénéficiai in- 
terest' in the chose, who is entitled to the thing sued for, and by rea- 
son thereof is the real party in interest. See 30 Cyc. 47 et seq. 83. 
Under such statutes, the assigner of a chose cannot maintain an action 
therefor in the face of the debtor's objections, and if a debtor with 
knowledge of the assignment fails te object or to require the assignée 
to be made a party or fails to défend on the score of the assignment, 
though the assigner secures judgment, the assignée may thereafter 
successfully prosecute an action against the debtor for the chose. 
The judgment in favor of the assigner is not res judicata. Sèe 23 
Cyc. 1165, 1260. If but a part of a right of action is assigned, as- 
signer and assignée may join at law fer its recovery. See 30 Cyc. 
51. If it be said that at common law a partial assignée was not recog- 
nized, and could proceed enly in equity, and that state statutes can- 
not change. this rule to the préjudice of the equity jurisdiction of the 
fédéral courts, it may be observed that an entire assignée could aise 
resort to equity, and yet, where the latter may sue at law in his own 
name by virtue of state statutes, so may he in the fédéral courts. See 
cases supra. 

A partial assignee's interest is the same in quality as that of an 
entire assignée — équitable, but less in quantity. It is believed that at 
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common law an assigner and his partial assignée could joîn in an ac- 
tion at law in the name of the assigner to recover the entire chose 
for the benefit of both, and that no case to the contrary will be found. 
But, if the partial assignée must proceed in equity, he must join the 
assigner. Equity is more averse to splitting than is law. Equity ab- 
hors a • multiplicity of suits. So the case at bar may be viewed as 
one in equity in the state court to which insured and insurers are 
each and ail necessary parties, the effect on removability being the 
same. See Insurance Co. v. Railway Co. (C. C.) 101 Fed. 509; Story, 
Eq. Pldgs. ■§ 153. 

[6] Save under extraordinary circumstances, absent hère, a partial 
assignée of an unliquidated demand sounding in tort cannot maintain 
a suit in equity therefor against the tort-feasor; for the facts and 
damages are properly for a jury to détermine. 2 Story, Eq. Jur. § 
1057b, and see Hayward v. Andrews, 106 U. S. 676, 1 Sup. Ct. 544, 27 
L. Ed. 271. 

[7] Though an assignee's title, part or entire, is équitable, when 
the assigner, as hère, does net dispute it and consents to a joint ac- 
tion, the relief sought is purely légal, and net équitable, and so there 
is no jurisdiction in equity. The following cases are illustrative : Hay- 
ward V. Andrews, supra; Smith v. Bourbon Ce., 127 U. S. lll, 8 
Sup. Ct. 1043, 32 L. Ed. 73; Fussell v. Gregg, 113 U. S. 554, 5 Sup. 
Ct. 631, 28 L,. Ed. 993. There is no occasion for a resort to equityi 
The défendant is not concerned in the joint plaintiffs' division of the 
recovery, and he has a constitutionâl right to a jury trial. Under like 
statutes to those aforesaid of Mentanay it is generally held that in- 
surers who hâve paid part of a loss may join with the insured in 
an action in the names of ail against the trespasser to recover the 
whole loss. Insurance Co. v. Railway Ce., 45 Or. 53, 76 Pac. 1075, 
67 L. R. A. 161, 2 Ann. Cas. 360; Eaîrbanks et al. v. Railway Co., 
lis Cal. 579, 47 Pac. 450; Wunderlich et al. v. Railway Ce., 93 Wis. 
132, 66 N. W. 1144; Railway Ce. v. Insurance Ce., 53 Neb. 514, 
7Z N. W. 950; Railway Co. v. Miller, 27 Tex. Civ. App. 344, 66 S. 
W. 139; Insurance Co. v. Railway Co., 41 S: C. 408, l9 S. E. 859, 
44 Am. St. Rep. 725. See, also, First, etc., Society v. Co. (C. C.) 
7 Fed. 260; Insurance Co. v. Railway Co. (C. C.) 101 Fed. 509. 
Cases denying the right to join under such circumstances rely en the 
common-law rule, and do not seem to hâve involved statutes like Mon- 
tana's. See Insurance Ce. v. Railway Co., Fed. Cas. No. 96; In^ 
surance Ce. v. Oil Co., 59 Fed. 987, 8 C. C. A. 433 ; Over v. Rail- 
way Co. (C. C.) 63 Fed 35; Turk v. Railway Ce. (D. C.) 193 Fed. 
254. They hark back 130 years to Assurance Co. v. Sainsbury, 3 
Douglas, expressly decided on the ground that things in action were 
not transférable. It may be observed that the Suprême Court of the 
United States recegnizes that statutes in some states and elsewhere 
permit joindef as in the case at bar. See Railway Co. v. Car Co., 
139 U. S. 87, 11 Sup. Ct. 490, 35 E. Ed. 97; Railway Co. v. Insurance 
Co., 139 U. S. 235, 11 Sup. Ct. 554, 35 L. Ed. 154; Insurance Co. 
V. Miller, 199 U. S. 370, 26 Sup. Ct 46, 50 L. Ed. 226. Thèse statutes 
abolish the fictions and technical rules of the common laW in rela;tion 
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to assignments, parties and process, and simplify forms, procédure, 
and proceedings. They make for convenience and justice to ail parties. 
The reasons for said rules failing, tlie rules fail with them. Use 
plaintiffs liave no place in actions in Montana. The insured cannot sue 
to the use of the insurers and the insurers cannot sue to their use in 
the name of the insured. 

I am of the opinion that the plaintiffs herein, co-owners of the in- 
sured's right of action, were not only authorized by the state law to 
sue jointly as they did, but were compelled to do so. One compelled 
to join and joined in an action, and having a substantial interest 
therein, is not a nominal, but a necessary or indispensable, party, whose 
citizenship must be regarded when jurisdiction dépends on citizen- 
ship ; for he sues not by a représentative nor by représentation bind- 
ing him and bound for him, but in his individual capacity. He is a 
real party in interest. 

The corporations plaintiff being citizens of states other than Mon- 
tana and objecting to the jurisdiction of this court, the cause should 
be remanded. Leave to renew the motion to remand and said mo- 
tion are both granted and order accordingly. Costs to plaintiffs. 



MeCHESNEY v. ILLINOIS CENT. R. CO. 
(District Court, W. D. Kentucky. May 31, 1912.) 

1. Mastbs and Servant (| 256*) — Emploteb's Liabiliït Aot — Actions— 

Pleading. 

Where the plaintiffs pleading shows a right of recovery nnder Eni- 
ployer's Liability Act April 22, 1908, c. 149, 35 Stat, 65 (U. S. Coinp. St. 
Supp, 1911, p. 1322), it is not necessary that he should expressly allège 
that he bases Ms action thereon, since, as to the ground covered, it super- 
sedes ail state laws. 

lEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
809-812, 815 ; Bec. Dig. | 256.* 

What law governs master's liability for injuries to servant, see note 
to Mexican Cent. Ry. Co. v. Jones, 48 G. C. A. 232.] 

2. Removal of Causes (§ 19*) — Actions Undee Bmployer's Liabii.ity Act. 

Under the express language of the proviso to section 28, Judicial Code 
March 3, 3911. c. 231. 36 Stat. 1094 (U. S. Comp. St. Supp. 1911, p. 140), 
no cause arlsiug under Eniployer's Liability Act April 22, 1908, c. 149. 
35 Stat. C5 (U. S. Comp. St. Supp. 1911, p. 1322), is removable froui a 
state court of compétent jurisdiction to a fédéral court, and no excep- 
tion can lie niade of cases sought to be removed on the ground of dl- 
versity of citizensibip. 

lEd. Note. — For other cases, see Removal of Causes, Cent. Dig. |§ 37- 
46. 4S, 52, 53; Dec. Dig, § 19.*] 

3. CoNSTiTUïiONAL Law (§ 249*) — Equal Protection or Laws — Removal op 

Causes. 

Congress has full power over the subject of removal of causes from 
state to fédéral courts in ail cases to which the judicial power of the 
United States extends and the proviso to section 28, Judicial Code Jlarcb 
8, 1911, c. 231, 36 Stat. 1094 (U. S. Comp. St. Supp. 1911, p. 140), except- 
Ing from causes removable actions brought under Emplover's liiubllitv 
Act AprU 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 

•ftOCathir «Mei see eame topic & § numbf.r in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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1322), Is not unconstitntional as denying the equal protection of the laws 
to Iltlgants In such cases. 

[Ed. Note. — For othèr cases, see Constitutional Law, Cent. Dig. § 710; 
Dec. Dig. § 249.*]' 

At Law. Action bj, A. B. McChesney, administrator of Walter 
Guess, against the Illinois Central Railroad Company. On motion 
to remand to state court. Motion sustained. 

Miller & Miller, of Paducah, Ky.,, for plaintiff. 
Trabue, Doolan & Cox, of Louisville, Ky., for défendant. 

EVANS, District Judge. [1] This action was brought in the state 
court to recover $25.000 damages from the défendant for the alleged 
négligent killing, while engagea in interstate commerce, of plaintifï's 
intestate, an employé of the défendant. The averments of the pétition 
"clearly and distinctly" show (Hanford v. Davies, 163 U. S. 280, 16 
Sup. Ct. . 3,034, 41 L. Ed. 157) a cause of , action arising under the 
provisions of the Act of, Congress èntltled "An act relating to the 
îiability of cpmmon carriers by railroad, to their employés in certain 
cases," approyed April. 22, 1908, and commonly called the "Employ- 
er's Liability Act." The plaintiff does not expressly déclare in his 
pétition that his suit is based uj)on that act, but it was not necessary 
for him to do so, if the averments of his pleading show a right to 
recover under its 'provisions. And the opinion ofthe^ Suprême Court 
in Mondou v.lS'ew York, etc., R. R. Co., 223 Ù. S. 1, 32 Sup. Ct. 
169, 56 L. Ed. 327, décided Tanùary 15, 1912, removes ail doubt (if 
any could ëxist) that plaintiff"s action is necessarily based upon that 
act. In considering the question whether it had superseded ail state 
laws in the prçmises when Congress acted upon, this particular phase 
of its power to cegulate commerce between the states, the court said: 

"And now ttiàt Co'nsïi'ess Kas acted, the laws of the state, In so far as they 
cover the same tield. iiiv sniuTseded, for neteàsarily that wlilch is not supe- 
rior niust yleld to'tïiat wliich-'iiJ." 

This, of course, means that ail actions such as this can hâve no 
basis except the act of Ai'iril 21. IVOS. whether such actions are 
brought in the state courts or in tha ftv'eral courts. In this connec- 
tion, the court, near the cluse of its oijinion, said: 

"We conclude that rirlifs arisiiif: \\\ der tlie îict lu (iiifstion may be en- 
forced, as of riglit. in tii> (■mn-ts uf Ihe siiics ui eu tlieir jurisdittion, as 
prescribed bylooai laws. i.s aïk'iiujite to tlie ocxMsiuii." 

It follows that ail other laws in respect to the matters embraced 
therein were swept away when the act became the suprême law of the 
land. 

The plaintiff being a citizen of Kentucky and the défendant a citi- 
zen of Illinois, the latter, upon the sole ground of diverse citizenship, 
removed the action hère, and the plaintiff has moved to remand it to 
the state court. In support of the ,remoyal, the chief contentions, are, 
first that a proper construction of the removal statutes sus.tajns, the 
right of thé défendant to remove a case where the sole groundithefefor 

■ — ' '-—^ — — — '■ ' ■ ,1 'f~^ j 1 il "n ' ■ 

*For otber cases seesams toplc & § numbss lu Dec. & Am. Dlgs. 1907 to data, ^Rci^'F-Iiulaxw 
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is diverse citizenship, notwithstanding a further enactment which for- 
bids the removal of any case arising under the act referred to, the 
argument being that diverse citizenship is a ground for removal sep- 
arate f rom the nature of the cause of action, and independent of it ; 
and, second, that prohibition of removal in cases arising in the con- 
duct of Interstate commerce, while allowing it in cases arising in inîra- 
state commerce, is a discrimination against the former class because it 
dénies to it the equal protection of the laws and due process of law 
as well, and is, therefore, violative of the fifth and fourteenth articles 
of amendment to the Constitution of the United States. 

[2] 1. Relative to the first of thèse questions, on December 9, 1911, 
and so far as we know before any décision taking the same view 
of the question had been rendered, we expressed the opinion in 
Doherty v. Illinois Central R. R. Co. that under the act of April 22, 
1908, as amended by that of April 5, 1910, the removal of any case 
brought under the first-named act was prohibited. Our view, stated 
orally, was that, if Congress had intended to exclude f rom the opéra- 
tion of the amendment a case which theretofore was removable upon 
the ground of diverse citizenship, it would hâve plainly said so, 
especially as it must be presumed to know that in a very large number 
of such cases the citizenship would be diverse. However, Congress 
made no exception, but used gênerai language. This view was dif- 
férent from that expressed in Van Brimmer v. T. & R. R. R. Co. 
(C. C.) 190 Fed. 394, but is in accord with those subsequently an- 
nounced in Strauser v. C, B. & Q. R. R, Co. (D. C.) 193 Fed. 293, 
Saiek v. P. R. C. Co. (C. C.) 193 Fed. 303, Lee v. T. St. L. & W. 
R. R. Co. (D. C.) 193 Fed. 685, and Ullrich v. N. Y., etc., R. R. 
Co. (D. C.) 193 Fed. 768, and probably other cases. When the Judi- 
cial Code went into effect on January 1, 1912, the whole subject of 
the removaî of causes from state to fédéral courts was provided for 
in its third chapter. It superseded ail other législation on the sub- 
ject. Section 28 expressly provides for the removal of cases where 
diverse citizenship exists. Nevertheless the closing words of the sec- 
tion are as f ollows : 

"Provided, that no case arising under an act entitled 'An act relatlng to 
the liabillty of common carriers by railroad to their employés in certain 
cases,' approved April twenty-second, nineteen hundred and eight, or any 
amendment thereto, and brought In any state court of compétent jurisdlction 
shall be removed to any court of the United States." 

Read in connection with what preceded it in the section, the lan- 
guage of this proviso is so plain and explicit as to leave no doubt 
that Congress did not intend to make any exception whatever in re- 
spect to cases arising under the act specifically referred to. We may 
add in closing what we hâve to say upon this phase of the case that 
the state and fédéral courts may in some respects hâve concurrent 
jurisdiction of suits arising under the act, although the removal of 
any such case brought in the state court is forbidden. 

[3] 2. Is the act unconstitutional upon the ground that it discrim- 
inâtes against one class of litigants, and dénies to them the equal 
protection of law and due process of law because they are not, while 
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othér litigants are, permitted to remove cases to the fédéral courts? 
We th'infcthis question must be answered in the négative. Congress 
has: full power over the subject of the removal of causes from state 
to fédéral courts in ail ■ cases to which the judicial power of the 
United States extends. In the exercise of this power, it has full 
discrétion in cases where diverse citizenship exists. This subject 
was discussed and conclusively settled by the Suprême Court in 
Gaines v. Fuentes, 92 U. S. 17, 18, 23 L. Ed. 524. In its législative 
discrétion Congress may exert this power to the extent of making 
one class of cases removable while denying that right to another class. 
It has uniformly and without question exercised this right and dis- 
crétion ever since the original judiciary act of 1789. In respect to 
the amount in controversy, it has always drawn the line where it 
pleased. In our day, indeed, from time to time, that line has stood, 
first, at $500, then at $2,000, and now at $3,000. We know of no 
place where a more gênerai discrimination has been made between 
classes of cases than in respect to the amount involved, though other- 
wise the cases are precisely alike. No one, we think, has ever serious- 
ly questioned the right to make this chàracter of classification, and 
the classification now called'in question rests upon no différent prin- 
ciple. And, so after Congress had created certain new rights by the 
enactment of the employer's liability statute, it provided that no suit 
brought in a state court to enforce the rights thus created should be 
removed to a fédéral court. 

We cannot think because, under section 28 of the Judicial Code, 
some cases are made removable, that it is unconstitutional discrim- 
ination to deny the right in other cases. In our view Congress has 
entire control over the subject, and may give the right in some in- 
stances where it regards it as proper, and not give it in other in- 
stances where it does not choose todo so. 92 U. S. 18, 23 L. Ed. 
524. Ail thèse matters being within the discrétion as well as in the 
power of Congress, we think the removal in this case cannot be sus- 
tained because Congress has expressly forbidden it, and the motion 
to remand must be granted. 



WTLSON V. NEW ENGLAND NAVIGATION 00. 
(District Court, B. D. New York. June 4, 1912.) 

1. Courts (§ 371*) — Pedebal Coxjets — Actions at Law. 

A fédéral court In New York may, In conformlty to Code Cîv. Proc. 
N. Y. § 803, require the défendant ,In an action by a servant for a Per- 
sonal irijury alleged to bave been caused by a defectlve appliance to 
produee such appliance for ^plalntiff's Inspection, wbich is la the nature 
of a discovery. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§907, 972-976; 
Dec. Dig. § 371.* 

Confornilty of fédéral courts to state practlee, see notes to O'Connell 
V. Reed, 5 C.Ô. A. 594; Nederland Life Ins. Co. v. Hall, 27 C. C. A. 393.] 

*For other cases see same topic & S numbsb in Dec. & Am. Pigs. ISO? to date. & Rep'r Indexe» 
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2. Pleading (§ 317*) — Action foe Négligence — Bill of Pai!tici;lars. 

In an action in a fédéral court by a servant to recover for a Personal 
injui-y alleged to hâve been caused by an appliance which was "uusafe, 
détective, imperfect and improperly constr'ucted and applied," défendant 
is entitled to a Mil of particulars under Code.Civ. Proc. N. ï. § 531, to 
the extent of requiring plaintlff to specify in \vhat the defect relied on 
consists. 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. §§ 954-962 ; Dec. 
Dig. § 317.*] 

At Law. Action by James Wilson against the New England Navi- 
gation Company. On motion by défendant for a bill of particulars 
and by plaintiff for an examination and inspection of an object in 
defendant's possession. Both motions granted. 

A. Delos Kneeland, for plaintiiif. 
Charles M. Sheafe, Jr., for défendant. 

CHATFIELD, District Judge. The plaintiff has alleged injury 
while at duty on a steam tug belonging to the défendant by scalding 
from steam escaping out of a throttle valve or pipe, which he al- 
lèges was "unsafe, defective, imperfect and improperly constructed 
and applied." He allèges that the défendant had notice of the "de- 
fects, lack of safety and disrepair," and that a part of the machinery 
which the plaintiff was using was, without négligence on the plain- 
tifï's part, blown out in the harbor of New York through the nég- 
ligence stated. 

The défendant has made a motion for a bill of particulars as to 
the respects in which the valve and piping were unsafe, defective, 
imperfect, improperly constructed or improperly applied, in what 
way any of the other machinery was defective or out of repair, and 
what part of the machinery was blown into the harbor. 

It now appears that the plaintiff has no évidence that any of the 
machinery was blown into the harbor, but intended to allège that an 
explosion occurred while the boat was in New York Harbor. Nor 
does the plaintiff charge that any of the machinery was out of re- 
pair or unsafe, other than the throttle valve and the piping attached 
thereto. Plaintiff has demanded, by a motion brought on at the same 
time, examination and inspection of this throttle valve, which he 
allèges is in the possession of the défendant, before being required 
to specify any defects or lack of care beyond such as he may at- 
tempt to point out from the happening of the accident itself and the 
conditions under which it occurred. 

[1] It will be necessary to take up his motion for ins|)ection of 
this particular article first. It may be assumed that as at comnioii 
law no power vests in a court of law to preliminarily examine a 
witness, or documents, or to require a party to allow the inspection 
of physical objects, including that of the person of a party, in ad- 
vance of trial. lasagi v. Brown, 1 Curt. 401, Fed. Cas. No. 6,993: 
Carpenter v. Winn, 221 U. S. 545, 31 Sup. Ct. 683, 55 L. Ed. 842. 
Nor hâve the United States courts any such power unless by statute 

*For other cases see same tôpic & § numbek la Dec. & Am. Digs. 1907 to date, & Rep'r Inflexos 
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In Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724, 28 L. Ëd. 1117, . 
it was held that section 914 of the Revised Statutes (U. S. Comp. St. 
1901, p. 684), ty which the practice and procédure in cases in the Unit- 
ed States Courts are ordered to conform, as near as may be, in civil 
causes, to the practice and procédure in the state courts, and section 
721 of the Revised Statutes (U. S. Comp. gt. 1901, p. 581}, by which 
the laws of the several states, except where the Constitution or stat- 
utes of the United States otherwise provide, are to be regarded as 
rules of décision in trials at common law, in courts of the United 
States, did not allow the examihation of a party before a master, 
açcording to the laws of the state in which the action was being 
tried. The court held this as a conclusion from the language of 
section 861 of the Revised Statutes (U. S. Comp. St. 1901, p. 661), 
which directs that the mode of proof in trial of actions at common 
law shall be by oral testimony and examination of witnesses in 
open court, except in the cases named by section 863 and sections 
866. to 870 (U. S. Comp. St. 1901, pp. 661 and 663-665), inclusive. 

The reason for taking the déposition in question was not within 
the specified situations of either section 863 or section 866, R. S., and 
the court therefore said that the provisions of section 861 must be 
held conclusive, not only as to the method of presenting the testimony 
of witnesses at the trial, but also as to the power of the court to 
procure written testimony for use at the trial in any other way than 
under the sections above specified. 

In Union Pacific Railway Co. v. Botsford, 141 U. S. 250, 11 Sup. 
Ct. 1000, 35 L,. Ed. 734, personal examination of a plaintiff in or- 
der that a surgeon might prépare to testify at the trial of an action 
for Personal injuries was held beyond the power of the United States 
courts,, without référence to the law of the state in which the case 
arose. And, although no testimony was to be given until the trial, 
the court said, as in Ex parte Fisk, supra, that actions in a court of 
law of the United States must be governed by the rules and excep- 
tions of the United States courts, as the United States statutes pro- 
vide. Hence section 721, prescribing the rules for trial, was held nol 
controlling over the conduct of the case prior to trial, while section 
914 was held inapplicable to enlarge the power of the United States 
courts, so as to grant an examination of the sort asked, as neither 
sections 866 et seq. nor section 724 (at page 583) provided for such 
method of préparation for trial as was asked in that case. In Cam- 
den & Suburban Railway Co. v. Stetson, 177 U. S. 172, 20 Sup. 
Ct. 617, 44 L. Ed. 721, however, the décision in the Botsford Case 
was stated'to hâve been upon the ground that no statute of the state 
in which the court Was held existed allowing such examination, and 
an examination of the person of the plaintiff, under a statute of the 
state of New Jersey providing for such examination, in order to en- 
able the witnesses to prépare for oral testimony on the trial, was up- 
held as within the power of the United States court. 

It was intimated that the doctrine of Lyon v. Manhattan Railway 
Co., 142 N. Y. 298, 17 N. E. 113, 25 L. R. A. 402, which upheld, un- 
der the New York law, the physical examination of a party called 
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as a witness before trial, could not, under the décision of the Fisk 
Case, be upheld in a fédéral court. But a statute providing for in- 
spection only was in conflict with nothing in the United States stat- 
utes, and therefore could be invoked in a case removed into the 
United States courts. In the case of Hanks Dental Association v. 
International Tooth Crown Co., 194 U. S. 303, 24 Sup. Ct. 700, 48 
L. Ed. 989, taken up from the Southern District of New York, the 
Suprême Court held that the provisions of section 873 of the New 
York Code (which allow a physical examination of the plaintiff be- 
fore trial, as a part of the examination of that party for the pur- 
pose of perpetuating his testimony under section 870) were contrary 
to the statutes of the United States. But the court expressly says 
that the principle of Camden & Suburban Railway Co. v. Stetson, 
supra, is correct, and also intimâtes that the ruling of Ex parte 
Fisk, supra, is unaffected in any substantial particular. In Carpenter 
V. Winn, 221 U. S. 533, 31 Sup. Ct. 683, 55 L. Ed. 842, the Suprême 
Court has held that the production of books, papers, memoranda, 
etc., which under section 724 of the Revised Statutes can be produced 
by order of court "in the trial of an action at law," can only be ob- 
tained by subpœna or on notice at the trial, and that the provisions 
of this section leave the right to a bill of discovery unafifected. Hence 
the court holds that in an action at law the production before trial 
of books and papers cannot be ordered upon motion, but that the 
right to a bill of discovery is not afifected, and intimâtes that every 
remedy, except a bill of discovery, is prevented by the argument of 
exclusion, based upon section 861, as in Ex parte Fisk, supra. In 
Kaiser v. Chicago, St. Paul, M. & O. Ry. Co. (D. C.) 192 Fed. 
1013, examination of books and papers, under a state law of Minne- 
sota, was held prohibited. The provisions of section 724, R. S., do 
not cover the examination of books and papers before trial. There- 
fore the court says that Congress must bave intended to prohibit it. 
This court recently, in the case of Cheatham Electric Switching De- 
vice Co. v. Transit Development Co. (C. C.) 190 Fed. 202, held that it 
could not compel an inspection of certain switches in préparation for 
trial. 

In that case the application was made under section 803 of the Code 
of Civil Procédure, and the inspection desired was urged under the 
doctrine of the case of Camden & Suburban Railway Co. v. Stetson, 
supra, with the idea that section 803 could be applied in the case of 
physical objects, such as a switch in opération in the track of a street 
railway, even though books, documents, papers, etc., could not be ex- 
amined, and even though the physical examination of a plaintiff 
could not be had under the doctrine of Hanks Dental Association v. 
International Tooth Crown Co., supra. The court found that the pa- 
pers upon which the motion was made were insufficient in any event, 
as they did not show that the device was in use and capable of ex- 
amination, even if the right of examination existed; and, further, 
that certain blueprints were available as exhibits, which (prior to the 
décision in Carpenter v. Winn, supra), would come within the provi- 
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sions of sectipn 724 of the Revised Statutes, and could be examined 
as papers, :thijs making an examination of the physical objects un- 
necessary., -r ' 

This holding, that the provisions of section 724, R. S., are availa- 
ble for the exaniination of books and papers before trial, has been 
pverruled by the décision of the Suprême Court in Carpenter v. Winn, 
supra., , The application of section, ,724, R. S., thprefore, having been 
limited to a production of books or writings at the trial, wc are nec- 
essarily (under the ç^xpress holding of the Suprême Court in that 
case that the right of a party to a bill of discovery is not affeçted by 
the provisions of section ,724) brought to consider whether section 724 
does exclude the New Yprk Statutes providing for examination of 
papers and property before trial, and we must, therefore, look to the 
other sections of the Revised Statutes, and in the présent case we 
must consider whether any of thèse sections prevent the examination 
of the valve which the plaintiff now seeks to inspect. As has been 
said, Ex parte, Fisk, supra, and Hanks Dental Association v. Inter- 
national Tooth Crown Co., supra, hâve held definitely that the exam- 
ination of parties and witnesses and the taking of testimony, except 
at the trial, is contrary to the provisions of section 861 and section 
863, R. S. In Carpenter v. Winn, supra, the production and exami- 
nation of books and papers before tifial was held impossible because to 
hold otherwise would be inconsistent with the court's conclusion that 
section 724 was limited to an order to produce at the trial, and that a 
bill of discovery could still be filed. 

But none of thèse cases except that of Camden & Suburban Rail- 
way Co. V. Stetson, supra, seem to hâve considered a statute with 
provisions such as section 803, and providing for an examination of 
the object apart from the examination of a witness. It will be noted 
that section 803 of the New York Code applies to "any court of rec- 
ord," and is entirely gênerai in its provisions, and the examination 
is of itself called a production and discovery. Sections 870 and 873 
of the New York Code, on the other hand, hâve to do with the déposi- 
tions of a party or person who expects to be a party, and the order for 
physical examination provides that, "in granting an order for the ex- 
amination of the plaintiff before trial," the judge may direct him to 
submit to a physical examination as well. The purpose of the dis- 
covery and of thèse various statutes is to confer power upon the court 
to accomplish what seems to be recognized by the Législatures and 
by Congress, in so far as the laws hâve been passed, as désirable to 
simplify litigation and aid litigants. 

In Carpenter v. Winn, supra, the Suprême Court refers to the need 
of care in allowing examinati,ons only where the record shows that 
the party is entitled thereto, in order to prevent what the court calls 
a "fishing excursion" to learn the strength of the opponent's case. 
But in négligence cases the court is also frequently confronted with 
the necessity of determining whether or not the plaintiff is conducting 
what might be called a "fishing excursion," in order to see if he can 
make out a case for himself, where he is nofcertain if he has a cause 
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of action. The court must be careful net to cause injustice to the 
plaintiff by a construction of the statutes under which he may be 
deprived of a meritorious cause of action, but, on the otlier hand, it 
must see that the statutes are strictly and caref ully followed out. 

The défendant suggests that inspection of an exhibit should not be 
allowed if the physical examination of the plaintiff is held illégal un- 
der the rulings of the Suprême Court. But why should the matter 
be madè one of rétribution and not of law? The décision in Ex parte 
Fisk was followed by an amendment by Congress to section 866, pro- 
viding that "it shall be lawful to take the déposition or testimony of 
witnesses in the mode prescribed by the laws of the state." But in 
Hanks Dental Association v. International Tooth Crown Co., supra, 
the Suprême Court again held that the language of section 861, viz., 
"The mode of proof in the trial of actions at common law shall be 
by oral testimony and examination of witnesses in open court, ex- 
cept as hereinafter provided," was not affected thereby. In Carpenter 
V. Winn, supra, the words, "in the trial," are now held to mean only 
"at the trial," and the words, "except as hereinafter provided," are 
held, in Hanks Dental Association v. International Tooth Crown Co., 
supra, to mean only in cases where the United States statutes provide 
for a déposition. In other words, the language of section 861, which 
says, "mode of proof at the trial," includes the prohibition of any 
other form of préparation for trial, while in section 866, as amended, 
"mode prescribed" means the "way of taking down testimony," and 
cannot be construed as forming any rule as to when the testimony 
shall be takén. It is difficult to see why the Hanks Dental Association 
Case should be broadened after the limitation put upon section 861 
by the décision in Carpenter v. Winn. To hold, after this last déci- 
sion, that section 861 prohibits any way of preparing or preserving 
testimony, except "at the trial," or by certain kind of dépositions, 
would prohibit a witness from going to inspect an object or locality 
for the purpose of testifying, or, in other words, would compel the 
production at the trial of everything to be considered by witnesses, 
and might even shut out testifying from recollection. 

The présent case seems to be of the sort where the plaintiff feels 
that he has a cause of action, but is in some doubt as to the exact 
ground for the charge of négligence, because the évidence from 
which he will attempt to make out his case is in the hands of the 
défendant. This évidence is not necessarily .something which they are 
retaining for their défense, but is rather évidence which they do not 
désiré the plaintiff to hâve, even if it be neces.sary to him for the 
proving of his case. Under thèse circumstances, it would seem to 
be hardship to allow the défendant to prevent the plaintiff from 
ascertaining what évidence is in existence and will be available to the 
plaintiff in proving the case which he will be bound to prove ; while 
at the same time the défendant can insist upon the plaintift''s not 
being allowed to prove his case, unless he states just how he is go- 
ing to try to charge liability. To deny the motion for inspection 
might enable the défendant not only to prevent the plaintiff's proving 
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hîs case, if he has one, but would put him in a position where he 
might never find eut or satisfy the court that he has any case to 
prove. 

[2] It also appears that the application for a bill of particulars, 
while sanctioned by usage and based upon section 531 of the New 
York Code, is in reality an application to hâve the plaintiff state his 
theory of négligence, or state more definitely just what négligent act 
of the défendant is charged and how he intends to make it out. This 
is, when properly asked, allowable under the form of a so-called 
bill of particulars, and the defendant's motion, therefore, should be 
granted, to the extent of directing the plaintiff to specify the cause 
of action upon which he intends to recover, in so far as to make 
certain whether the négligence was in the management and han- 
dling of the machinery in question, or whether it was in the previous 
installation and failure to provide or maintain suitable machinery. 

But the plaintiff's motion for inspection should also be granted, 
and the order will provide that the plaintiff shall serve and file his 
bill of particulars within 10 days after the inspection is allowed and 
a proper identification of the valve made. The court's power to im- 
pound an exhibit when it is once within the jurisdiction of the court 
or produced in the case is undoubted. An application for discovery 
or for inspection might be denied and the exhibit itself might be or- 
, dered irapounded iri the possession of the clerk,. if it be produced or 
within the physical control of the court at the time. It necessarily 
follows that if inspection and discovery can be ordered, under sec- 
tion 803 of the New York Code, the court, in a proper case, may 
direct that the inspection be had in court or under the scrutiny of 
some one representing the court, and that the exhibit might then be 
impounded. In this case, if the f acts warrant that order, and if 
either party so desires, the court will consider a direction that the 
exhibit be left with the clerk of the court, to await its use upon the 
trial of the action. 



WRIGHT V. YAZOO & M. V. R. GO. 
(District Court, W. D. Tennessee, W. D. February 21, l!yi2.) 

1. Mastee and Seevant (5 113*) — Railboads — Négligence — Cabs Not in 

"Clear." 

A rallroad company Is négligent toward a locomotive englneer In 
leavlng cars on a sldlng within strlking distance of his train. 

TEd. Note.— For other cases, see Master and Servant, Cent. Dlg. §§ 
224-227 ; Dec. Dlg. S 113.*] 

2. Masteb and Seevant (§i 206, 217, 227*) — "AssuMPpoN of Risk" and 

"CoNTEiBUToRT Neglisence" Distinguished. 

Whlle the doctrine of assumptlon of rlsk sometlmes shades ,lnto that 
of contrlbutory négligence, there is a Clear distinction betvveen the doc- 
trines, an employé being held to assume the rlsk of ordiuary dangers of 
his occupation, and also those risks whlch are known to hlm or are so 
clcarly observable that he may be presunied to know of them, vi'hile 

*For other cases «ee lame toplc & i numseb lu Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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contrlbntory négligence constitutes omission of an employé to use those 
précautions for hls own safety which ordlnary prudence requires. 

1 Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 650, 
574-600, 668, 669, 672 ; Dec. Dig. §§ 206, 217, 227.* 

For other définitions, see Words and Phrases, voL 1, pp. 589, 591 ; 
vol. 8, pp. 7584, 7585 ; vol. 2, pp. 1540-1547 ; vol. 8, p. 7617.] 
S. Master and Servant (§ 204*) — Rah-roads — Assumption of Risk. 

Under fédéral Employers' Llability Act (Act April 22, 1908, c. 149, 35 
Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), which makes Interstate 
common carriers liable for négligent injury to employés, and which pro- 
vides that an employé shall not be held to hâve assunied the risk of his 
eniployment where the employer has vlolated any statute enaeted for 
the safety of employés, if the violation contributed to the injury, an em- 
ployé assumes the risks of ordinary dangers incident to bis employment, 
not Including négligent acts of the carrier's offlcers, agents, or employés 
or any defect or InsufRcîency, due to its négligence, in its cars, englnes, 
appi lances, tracks, roadbed, boats, wharves, etc., and a locomotive engi- 
neer does not assume the risk of being injured by his employer's négli- 
gence In leaving cars on a sidlng within striking distance of the engi- 
neer's train. 

I Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
544-546; Dec. Dig. § 204.* 

Assuniption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

At Law. Action by IVErs. Ada R. Wright against the Yazoo & 
Mississippi Valley Railroad Company. Verdict for plaintiff, and de- 
fendant moves for a new trial. Motion overruled. 

Barton & Barton, of Memphis, Tenn., for plaintiff. 
Fitzhugh & Biggs, of Memphis, Tenn., for défendant. 

McCALL, District Judge. This case is before me upon a motion 
for a new trial. Twenty-four grounds are assigned as a basis for 
the motion. Ail of them may be overruled without comment, ex- 
cept the eighth, which was the court's refusai to submit to the jury 
the question of the assumption of risk. 

The case was heard and submitted to the jury under the fédéral 
Employers' Liability Act. As far as need be quoted hère, that act 
provides : 

"That every common carrier by railroad while engaging in commerce be- 
tween any of the several states and territorles » * * shall be Uable in 
damages to any person suCCering injury while he Is employed by such carrier 
In sxxch commerce, or, in case of the death of such employé, to his or her Per- 
sonal représentative, * * • for such Injury or death resulting in vvhole 
or in part from the négligence of any of the offlcers, agents, or employés of 
such carrier, or by reason of any defect or insuthciency, due to Its négligence. 
In its cars, engines, appUances, machinery, track, roadbed, works, boats, 
wharves, or other equipment. • • * That * • * the fact that the 
employé may hâve been guilty of contributory négligence shall not bar a re- 
covery, but the damages shall be diminlshed by the jury in proportion to the 
amount of négligence attributable to such employé: Provided, that no such 
employé * • • shall be held to hâve been guilty of coutributory négli- 
gence in any case where the violation hy such common carrier of any statute 
enaeted for the safety of employés contributed to the injury or death of 
such employé. That * • * such employé shall not be held to hâve as- 

•Foi' other caae* le* same^toplc & i ncmbsb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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sumed' thé' rlsks of hls employment in any case where the violaticm by such 
common carrier of any statute enacted for the safety of employés coutributed 
to the In Jury or ûeath ot such employé." Chapter 149, 35 D. S. Sta tûtes at 
Large, pt. 1. 

The facts are that the défendant Jeft a eut of cars standing on a 
side track at Gwyn, Miss., not "in the clear" of a lead track. The 
deceased engineer was proceeding along the lead track with his en- 
gine and train, and had approached so close to the eut of cars be- 
fore he attempted to stop his train that, when he discovered that he 
could not clëar it, he was then iinable to stop his engine, and it 
coUided with the eut of cars, resulting in his death. ,, 

The spécifie question raised by the assignment is whether or not 
the deceased engineer, while running his engine into the yards of the 
défendant at Gwyn, Miss., assumed, by his contract of employment, 
the risk and danger incident to the negligently leaving by the de- 
fendant of a eut of cars not "in the clear" of the track on which the 
-deceased's engine was moving. 

1 1 ] It requires no argument to convince me that the défendant 
was guilty pf négligence in leaving a eut of cars on a siding within 
striking distance of an èrigine moving on the track on which the de- 
ceased's engine was proceeding, and for two reasons: First. The 
rules of the défendant company require of its servants that they shall 
place cars on the sidings in the clear. This rule is a safe and rea- 
5onable one, and it was négligence to violate it. Second. In the 
absence of such rule, it would be négligence in the company to place 
and leave a eut of cars so that it would be within striking distance 
of an engine moving over an adjacent track in the manner the évidence 
shows was done in this case. 

Nor is there room for doubt that the negligently placing and leav- 
ing of this eut of cars at the point where the évidence shows it was 
left caused or proximately contributed to the death of the deceased, 
hence the diefendant, being engaged in Interstate commerce, is liable 
imder the Employers' Liabihty Act, unless it may escape liability 
under the doctrine of assumption of risk. Before the passage of the 
act above c^uoted, one of the défenses in cases of this character was 
contributory négligence. The act of Congress abolished that dé- 
fense as a bar to the right of recovery, and provides that the nég- 
ligence of the servant shall go in réduction of damages. If the con- 
tention that the doctrine of assumed risk is available as a défense in 
this case, as is so ably insisted, then it would seem that the purpose 
of the act would be defeated. 

[2] While it is not always easy to discern between assumption of 
risk and contributory négligence, yet there is a clear distinction, yir. 
Tustice Holmes, speaking for the court in Schlemmer v. Railway Co., 
220 U. S. 595, 31 Sup. Ct. 563, 55 h. Ed. 596, defines each of thèse 
doctrines as follows: 

"While * . • ' * assumption of risk sometimes shadesiintoiiegligençe as 
commonly understooci, there is, nevertheloss, a practical and clear distinc- 
tion between the two. In the absence of statute taking away the défense, 
or such obvious dangers that no ordinarily prudent person would incur 
them, an employé is lield to assume the risk of the ordinary dangers of the 
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occupation into wliich he is about to enter, and also those risks and dangers 
which are known, or are so plainly observable that tbe employé niay be pre- 
.siimed to know oi: tbem, and, if he continues in the raaster's employ vvithout 
objection, be takes upon liimselt: the risk of injury from such defeets, 
* * * Contributory négligence, on the other hand, is the omission of the 
employé to use tbose précautions for bis own safety wblch ordhiary jirudence 
requires." 

|3] Taking this announcement of the two doctrines to be correct, 
as we niust, which one, if either, applies as a bar in this case? Cer- 
tainly it cannot be that of contributory négligence. The act of 
Congress forbids that. Is it the assumption of risk? Should 
it be said that one of the ordinary dangers of deceased's em- 
ployment was that the carrier violated its own rule, requir- 
ing that cars left on sidings be placeid in the clear so habitually 
that the servant knew or should hâve known of it, and by remain- 
ing in the service of the company assumed the risk incident thereto ? 
What was the purpose of Congress in passing the Employers' Lia- 
bility Act? If plain words are to be taken in their ordinary meaning, 
it was to make common carriers by railroad, while engaged in In- 
terstate commerce, liable in damages to any of its employés for in- 
jury or death suffered while he is employed by such carrier in such 
commerce, resulting in whole or in part from the négligence of any 
of the officers, agents, or employés of such carrier, etc., and to pro- 
vide that, although the employé may hâve been guilty of contribu- 
tory négligence, that shall not bar a recovery, but shall go in réduc- 
tion of damages, except that no employé shall be held to hâve been 
guilty of contributory négligence, or to hâve assumed the risk of 
his employment in any case where the violation by the common car- 
rier of any statûte enacted for the safety of employés contributed 
to the injury of such employé. 

It is conceded that the common-law rule that contributory négligence 
barred the right of recovery has been abolished by the act. Shall 
the courts destroy the effect of the ,act in this particular by holding 
that common carriers are not liable to their servants for injury or 
death inflicted as a resuit of the négligence of their officers, agents, 
or employés, upon the ground that the servant assumes the risk in- 
cident to the négligence of the officers, agents, or employés of the 
carrier? In view of the first section of the act, which provides that 
such common carrier shall be liable in damages to its employé, re- 
sulting in whole or in part from the négligence of any of its officers, 
agents, or employés, it is not permissible, in my judgment, to hold that 
the employé assumes the risk of his employment which arises from the 
négligence of the officers, agents, or employés of the carrier. It is in- 
sisted that since the act provides that he shall not be held to bave 
assumed such risk in cases only where the violation by the common 
carrier of any statute enacted for the safety of employés contributed 
to the injury, the maxim, "Expressio unius est exclusio alterius," 
applies. I do not think this insistence is sound, or that it should be 
sustained. 

As i construe the act. the risk that the employé now asstunes is the 
ordinary dangers incident to his employment, which does not in- 
197 F.— 7 
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clude, sîncè the passage of this act, the assumption of the risk inci- 
dent to the négligence of the carrier's ofiîcers, agents, or employés, or 
any defeçt or inSufficiency due to its négligence, in its cars, engines, 
appliances, machinery, tijack, roadbed, works, boats, wharves, or other 
equipment. 

The court therefore declined to instruct the jury on the law of the 
assumption of risk. 

Motion for new trial denied. 



Ei parte BARTLETT. 
(District Court, E. D. Wisconsln. June 22, 1912.) 

1. Habeas Corpus (§45*)— Fédéral Jurisdiotion. 

Fédéral jurlsdictlon to revlew the legality of a prisoner's restraint of 
libérty under a state Writ should not be exercised before trial, unless 
the act alleged to have been done or omitted bas référence to a law of 
the United States or an order, process, or decree of a fédéral court, or 
where the petitioner Is a subject or citizen of a foreign state and dom- 
iciled thereln, and is in custody for an act done or omitted under any 
alleged right, title, authority, privilège, protection, or exemption claimed 
under the commission, order, or sanction of a foreign state or under 
color thereof , the validity and efCect of which dépend on the law of na- 
tions, or in sucb and llke cases of urgency involving the authority of 
the gênerai government, its obligations to, or its relations with, foreign 
nations, etc. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. §§ 1096, 
1376-1385 ; Dec. Dig. § 45.*] 

2. Habeas Corpus (§ 54*) — Fédéral Jurisdiotion — "Bxceptional Case or 

Peculiar Urgency." 

Petitioner, having been arrested for violatlng the Wisconsln Usury 
Law (St. Wis. 1898, § 1691, as amended by Laws 1905, c. 278, and Laws 
1907, c. 412), maklng the collection of rates of interest in exoess of those 
speclfied a misdemeanor, applied to a fédéral court for a writ of habeas 
corpus on the ground that the statute was unconstitutional, and alleged 
that he had no adéquate remédy in the state courts because, If, when 
tried, he was found guilty, the court would immedlately impose the pen- 
alty of imprlsonment, and not a fine, having previously Infiicted impris- 
onment as a penalty in other récent cases, and would not stay exécution 
of the sentence pending appeal, that the appeal would be ineJïeetive be- 
cause the Wisconsln Suprême Court hàd already declded the statute 
constltutional and would adhère to its ruling, and that petitioner could 
not obtain a décision on appeal to the Suprême Court of the United 
States from the décision of the state court before the sentence that 
would be imposed had expired. Held, that such petitioner improperly 
assumed that bis trial in the state court would resuit In a conviction, 
and that such court would sentence to imprlsonment when it had author- 
ity to Impose a fine as a penalty and also to order his enlargement pend- 
ing appeal, and that such allégations were, therefore, insufflelent to 
show that the case was an exceptional one of peculiar urgency sufflcient 
to requlre the granting of the writ by the fédéral court. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. § 51; Dec. 
Dig. § 54.» 

Jurlsdiction of fédéral courts on habeas corpus, see note to In re 
Huse, 25 C. C. A. 4.] 

•For other cases eee same toplc & § ntjmbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



EX PARTE BAETLETT 99 

Application by Frank D. Bartlett for writ of habeas corpus to 
review the constitutionality of St. Wis. 1898, § 1691, as amended by 
Laws 1905, c. 278, and Laws 1907, c. 412. Denied. 

Adolph Kanneberg and H. B. Walmsley, both of Milwaukee, Wis., 
for petitioner. 

W. C. Zabel and J, E. Lehr, both of Milwaukee, Wis., for re- 
spondent. 

GEIGER, District Judge. Frank D. Bartlett filed a pétition for 
a writ of habeas corpus, alleging that he is imprisoned and restrained 
of his liberty by the respondent Arnold, as sheriff of Milwaukee 
county, Wis., by virtue of a warrant issued out of the district court 
of Milwaukee county, Wis., upon a complaint filed in said court 
charging the petitioner with a violation of section 1691 of the Stat- 
utes of Wisconsin, as amended by chapters 278 of the Laws of 1905, 
and 412 of the Laws of 1907, state of Wisconsin, known as the "Usury 
Laws," making it a misdemeanor for the collection of rates of inter- 
est in excess of those specified in said statutes. Such arrest was 
made on or about May Ist, and the hearing thereon was adjourned 
from time to time until May 27th, since which date the matter has 
been stayed in said court in obédience to the writ issued herein. 

The statute above cited is challeged as contravening the Consti- 
tution of the United States, as unreasonable, and beyond the power 
of the state Législature to enact, as unwarrantably limiting the right 
to make contracts, and, generally, as denying the equal protection of 
the laws, and abridging the privilèges and immunities of citizens of 
the United States. Hence it is claimed petitioner's détention is il- 
légal. The sheriff of Milwaukee county having made return to 
the writ, in substance, that the petitioner is in his custody pursuant 
to the complaint and warrant above referred to, there is presented 
the preliminary question whether this court should take jurisdiction 
of the proceeding. 

[1] The gênerai rule respecting jurisdiction of the fédéral courts, 
and the discrétion to be exercised by them in cases like this, is free 
from doubt. In the leading case of Ex parte Royall, 117 U. S. 241, 6 
Sup. Ct. 734, 29 L. Ed. 868, Mr. Justice Harlan, in meeting the ques- 
tion whether the fédéral courts were required imperatively by the ha- 
beas corpus statute to exercise the jurisdiction granted, whenever it is 
sought to be invoked, said : 

"We are of opinion that while the Circuit Court has the power to do so, 
and may discharge the accused in advance of his trial if he is restrained of 
his liberty in violation of the national Constitution, It is not bound in every 
case to exercise such a power immediately upon application belng made for 
the writ. We cannot suppose that Congress intended to eompel those courts, 
by such means, to draw to themselves, In the first instance, the control of 
ail criminal prosecutions commenced in state courts exercislng authorlty 
within the same territorial llmits, where the accuaed clalms that he is 
held in custody in violation of the Constitution of the United States. The 
Injunction to hear the case summarily, and thereupon 'to dispose of the 
party as law and justice require,' does not deprive the court of discrétion 
as to the time and mode in which it wiU exert the powers conferred upon 
It That discrétion should be exercised in the Ught of the relations existing 
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iTiider our sjsteip ,<Jf goverament lietwçren tlae ^udicial tribuiials ofthe, Union 
and of the states, ^d in. récognition .bf the fact that tlie public good requires 
that tliose relations be not disturbed by unnecessary conflict between courts 
equally bound to guard and prôtect .rights seeured by the Constitution. Wben 
the petitiouer i¥ ■ in • custody by state authorlty for an act doue or ;omitted 
to be done in pursuance of a law of the TJnlted States, or of an order,' pro- 
cess, or decree of a court or judge thereof, or where, being a sttbject or eiti- 
'/.etï of a forelgn.state, and donilclledi therein, he is in custody, mider like 
authorlty, for an act done or omltted under any alleged right, tltle;, authorl- 
ty, privilège, protection, or exemption clalmed under tlie eouimlssion, or or- 
der, or sanction of any foreign sta.te, or under color thereof, the validlty and 
effeet whereof idepeiid upon the laV of nations, in such and like cases of ur- 
geney, involvingthe authority and opérations of the général goverunient, or 
the obligations of this country to, or Its relations with, foreign nations, the 
courts c«i' the United States bave frequently Interposed by wrlt of halieas 
corpus and discharged prisoners who werè held in custody under state au- 
thorlty." 

In a long line of cases, of which Baker v. Grice, 169 U. S. 284, 18 
Sup. Ct. 323, 42 L. Ed. 748, Minnesota v. Brundage, 180 U. S. 503, 
21 Sup. Ct. 455, 45 L. Ed. 639, Reid v. Jones, 187 U. S. 153, 23 Sup. 
Ct. 89, 47 L. Ed. 116, Drury v. Uwis, 200 U. S. 1, 26 Sup. Ct. 229, 

50 L. Ed. 343, and Urquhart v.^Brown, 205 U. S. 179,27 Sup. Ct.459, 

51 L,. Ed. 760, are récent examples, the Suprême Court has wniformly 
refused to sanction the exercise of the jurisdiction, while others, no- 
tably Re Loney, 134 U. S- 372, 10 Sup. Ct. 384, 33 h- Ed. 9-49, Re 
Neagle, 135 Ù. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55, Qhio v. Thomas, 
173 U. S. 276, 19 Sup..Ct. 453, 43 h. Ed. 699, Ex parte Young, 209 
U. S. 123, 28 Sup. Ct. 441, 52 E. Ed. 714, 13 L. R. A. (N. S.) 932, 
14 Ann. Cas. 764, aptly illustrate the exceptional instances, which, ac- 
cording to the principles of Ex parte Royall, supra, call for its ex- 
ercise. Such, also, is Ex parte Eaglesfîeld (D. C.) 180 Fed. (Eastern 
Dist. Wis.),558, where the petitioner, a licensed cqastwise trader on 
the Great Lakes, having been arrested for an alleged violation of a 
"transient merchant" ordinance, was discharged upon habeas corpus 
by this court on the ground that the trading complained of was car- 
ried OU; under fédéral authority, and at a locality peculiarly within 
fédéral jurisdiction. 

[2] It will be seen from an examination of the cases, that the "dis- 
crétion" referred to by the Suprême Court is not one left to the sev- 
eral courts to be exercised or not exercised, according to the views 
which they niay entertain in- each individual case ; bi^t it is the hroa.i 
discrétion which the fédéral judiciary bas assumed to détermine thé 
classes of caseç in which it will and in which it will not exercise the 
jurisdiction conferred by the st^itute — merely for the purpose of pre- 
venting a conflict of concurrent jurisdictions. Therefore, the prin- 
ciple having been promulgated and applied as above stated, the only 
question to be determined when a particular case is presented to a féd- 
éral court is, Does it fall within or without the class çalling for the 
exercise of the jurisdiction? This is manifest from cases where the 
lower courts had entertained the proceeding, or had refused' to enter- 
tain it, the Suprême Court on appeal determined as' the preliminary 
or sole question, whether such jurisdiction was, propei-ly exercised or 
refused. Baker v. Grice, supra; Drury v. Lewis, supra; Urquhart 
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V. Brown, supra. In other words, the broad rule above quoted from 
Ex parte Royall contains the test for determining whether a case is 
"exceptional," of "peculiar urgency," or the like. 

Upon the argument of this matter, the petitioner, doubtless recog- 
nizing the Hmitations above referred to, and to bring himself within 
the class of cases in which the jurisdiction is exercised, asked and 
obtained leave to amend his pétition by alleging, in substance, the 
following: That ahhough he has net been tried in the state court, 
if, when tried, he is found guihy, such court will impose the penalty 
of imprisonment, and net a fine, because such court has inflicted the 
former in other récent cases ; that the court will not stay exécution 
of its sentence pending an appeal; that an appeal would lie, if peti- 
tioner is convicted, to the circuit court for Milwaukee county, and 
from the latter to the Suprême Court of Wisconsin. The term of im- 
prisonment is assumed to be several months, and in the ordinary course 
of procédure the varions steps on appeal, including a writ of error to 
the Suprême Court of the United States, could not be taken before 
the expiration of the sentence imposed. Attention is called to the dé- 
cision of the Suprême Court of Wisconsin (Ornstine v. Cary, 126 Wis. 
135, 105 N. W. 792, 11 L. R. A. [N. S.] 174), holding that the stat- 
ute in question does not contravene the state or fédéral Constitutions ; 
and it is contended that such ruling will be adhered to, and that the 
trial court in petitioner's case, in obédience to such ruling, will décide 
adversely to him. Thèse claims hâve been considered, though the 
amendment to the pétition has not been formally filed. 

In support of the contention that the foregoing makes out an ex- 
ceptional or peculiarly urgent case, counsel has cited In re Grice 
(C. C.) 79 Fed. 627, in which the petitioner successfully invoked the 
jurisdiction of a fédéral Circuit Court upon habeas corpus to obtain 
a discharge from arrest under the anti-trust law of Texas. A situa- 
tion of urgency, quite analogous to that above presented, was alleged 
to exist. The court entertained the proceeding, and, holding the state 
law unconstitutional, discharged the petitioner. The Suprême Court, 
however (Baker v. Grice, supra), reversed the lower court on the 
sole ground that the case was not of the exceptional class calling for 
the exercise of fédéral jurisdiction. It may be a question, as suggest- 
ed in the Grice Case, whether, after a trial in a state court upholding 
a law alleged to contravene the fédéral Constitution, the fédéral courts 
should not take jurisdiction if it appeared that an appeal from a sen- 
tence imposing a fine could not be taken except on condition of im- 
prisonment pending such appeal. Of course, when the fédéral courts 
hâve adopted a policy of exercising their jurisdiction in a limited class 
of cases out of respect to, and to prevent conflicts with, a concur- 
rent state jurisdiction, it is assumed that the latter is open to, andi 
will be fairly exercised toward, an accused ; and it may be noted that 
even if the fédéral jurisdiction could cover a wider range of cases, 
if any respect is to be given the state courts, there is this weakness in 
the petitioner's case: It assumes (a) that his trial in the state court 
will resuit in his conviction; (b) that the state court, upon conviction, 
will pursue a certain course, when, in fact, it has ample power to 
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pursue another, respecting the penalty and his enlargement pending 
appeai. That is, the situation disclosed and relied upon is not one at 
présent existing, but rather one which the petitioner conjectures or 
prophesies may corne to pass. If such a case is to be deemèd exceptional 
or urgent, then the fédéral jurisdiction, instead of being limited, would 
become merely the optional recourse of persons in the custody of 
State officers under laws the validity of which is challenged, and such 
jurisdiction could be invoked by contemplating the conséquences which 
might ensue an attempted enforcement through ordinary state pro- 
cédure. I am satisfied that jurisdiction should not be taken in this 
matter. 

An order may be entered discharging the writ of habeas corpus, 
on the ground that the court déclines to exercise its jurisdiction ; and 
the petitioner is remanded to the custody of the respondent sherifif of 
Milwaukee county. 



In re SIMON. 

pistrlct Court, W. D. New York. June 10, 1912.) 

No. 3,802. 

Bankbuptct (§ 138*)— Pbopkhty Passing to Trustée — Monet Given to 

WlFE. 

Where a wife, during the 12 years of her marriage, by doing her own 
work saved from thé àllowance made her by her husband for household 
expenses a considérable sum, which she deposited In banli in her own 
name, besides on différent occasions expending sums amounting to sev- 
eral hundred dollars, which fact was in ail probability known to her 
husband, the presumption is that he intended such savlngs as a gift to 
heï; and, where he was sol vent at ail tlmes nntil his death, the trustée 
for the surviving partner of a firm in which he was a partner, on its 
bankruptey after his death, cannot claim such money. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 193-204, 
206-209 ; Dec. Dig. § 138.*] 

In the matter of M. C. Simon, individually and as surviving part- 
ner of the firm of Ely Meyer & M. C. Simon, bankrupt. On review 
of décision of spécial master. Reversed. 

See, also, 197 Fed. 105. 

Ckrance W. McKay, of Rochester, N. Y., for trustées. 

Wile & Oviatt, of Rochester, N. Y., for Rae S. Meyer. 

HAZEL, District Judge. The spécial master decided that the sum 
of $4,000 deposited in banks in Rochester, N. Y., to the crédit of 
Rae S. Meyer, should forthwith be paid to the trustées of the bank- 
rupt estate. The right to décide this controversy in the bankruptey 
court' was stipulated in writing, and, though claiming title to the f und, 
Mrs. Meyer expressly submitted her rights or interests therein for 
décision to the spécial master on the testimony taken in the proceed- 
ings had in opposition to the discharge of the bankrupt. 

Two points were argued at the bar: First, that the trustées in 

•For other cases see same topio & S numbeb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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bankruptcy were not entitled to the fund, even though the claimant 
had possession thereof as agent for her husband, on the ground that 
the adjudication did not draw into the bankruptcy proceeding the as- 
sets of a deceased member of a partnership ; and, second, that as 
the fund to which the trustées laid claim was in the possession of 
the claimant — the wife of the deceased partner of the bankrupt — the 
presumption therefore arose that she was the owner thereof. The 
latter contention will fîrst be considered and determined. 

When this proceeding was instituted, it was claimed by the trus- 
tées that the said fund constituted partnership assets which had been 
placed in the custody of the claimant by the bankrupt Simon and 
concealed from them. Later, however, upon examination of the 
claimant in the bankruptcy proceeding, it developed that she had 
accumulated the amount in controversy out of an allowance of $75 
per week for maintenance and household expenses, made to her by 
her husband during the 12 years of their married life. In her tes- 
timony, omitting nonessentials, she substantially sàys: 

"This was my Personal money, which I gave to hiia to deposit for me. 
* * * It was the money I had accumulated and gathered. I am a great 
woman for saving. I do ail my own work, never keep any help of any klnd, 
and in that way always gathered it up and kept it myself. * * * When I 
got any jmouey ahead, I put it In my box at the Security Trust Company, 
and locked it up there. * * * This $4,000 did not come from the estate 
of Mr. Meyer. It came from my own savings in doing my own work. I was 
ail the years I was married in accumulating this money. I hâve been mar- 
ried 12 years. * * * Seventy-tive dollars was the usual allowance. I 
got $75 a week prior to my husland's death, and out of that I suceeeded In 
runuing the house, and in 12 years accumulating $4,000." 

It is further shown that at ail times the décèdent drew $250 per 
week from the partnership, and that his wife never employed any 
household servants, but did her own housework; also that she fre- 
quently used a portion of the money accumulated to buy différent ar- 
ticles, having had occasion to spend at one time more than $500 for 
"incidentals," and at another time $1,000 "for différent bills." 

The presumption that the husband was ignorant of her savings, and 
unaware of her failure to use up the ^itire sum of money given 
her from week to week, drawn by the spécial master from the évi- 
dence, is not borne out by the facts. Giving considération to the tes- 
timony of Mrs. Meyer that at various times she expended large sums 
of money from the accumulation would seem to justify the inference 
that her husband had knowledge of such expenditures, and realized 
that the articles were purchased with money which she had accum- 
ulated from the weekly allowance. It is not suggested that he ob- 
jected or remonstrated with her for saving or laying aside such un- 
expended portions. It is true she testified that he was without actual 
knowledge thereof ; but the circumstances preclude giving her im- 
pressions litèral effect, and in their entirety would seem to indicate 
that he knew of her various purchases and their extent, and there- 
fore the presumption obtains that it was his intention to relinquish 
any claim to unexpended balances. The inference is not inapt that 
she used such balances with the acquiescence of her husband, and the 
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éléments of împlied gift were présent. ït is not a question hère of 
transferring property or money in f raud of creditors, or during in- 
solvehcy, and the allowançe was whoUy free f rom any suspicions of 
that nature. 

It has been broadly held, as contended by counsel for the trus- 
tées, that money saved by a wif e from an allowançe by her husband 
for household expensès belongs to him; yet such adjudications pro- 
ceed upon the theory that the wife is the agent for her husband in 
the conduct of the household afïairs, and that, in the absence of an 
intention to bestow a gift upon her, a trust relationship is created. 
But this principle is not applicable to the facts under considération, 
as the surrounding circumstances, together with the testimony, néga- 
tive any trust relationship, and clearly support the implication that 
any amount saved from the weekly allowançe was to be the separate 
property of the wife. The burden of proof rested upon the trustées 
to show that the presumptions were to the contrary, and that instead 
of a gift to the wife a trust relationship was created. In this they 
hâve ïailed. 

The rationale of the entire transaction, the station in life of the 
parties, the solvency of the donor during the entire period, the econ- 
omy of the wife in performing her household duties and dispensing 
with the assistance of servants, ail point with persuasive cogency to 
an intention by the husband to relinquish possession, control, and own- 
ership of the various amounts paid the wife and to vest her with 
title to unexpended amounts. Knowledge that the wife was in the- 
habit of concealing unused sums was not essential to the validity of 
the gift. In the cases cited by the counsel for the trustées, of which 
Aaronson v. McCauley (City Ct.) 19 N. Y. Supp. 690, is most directly 
in point, the holding of the court, that the surplus arising out of 
the economy of the wife in managing her household remains the prop- 
erty of the husband, doubtless rested upon facts showing that there 
was no intention to beStow, the remainder as a gift upon the wife. 

In view of the foregoing, it is obviously unnecessary to décide the 
first question submitted as to whether the property of a deceased part- 
ner, who was not individually adjudicated bankrupt, may be drawn 
into the bankruptcy proceeding and distributed. The question sub- 
mitted for review, "Hâve the trustées in bankruptcy herein title to and 
the right to reduce to their possession, as against said Rae S. Meyer, 
a certain sum of money, amounting to $1,544.93, on deposit in the 
Security Trust Company at Rochester, N. Y,, to the crédit of Rae 
S. Meyer, and the sum of $2,455.07, on deposit in the East Side Sav- 
ings Bank of Rochester, N. Y., to the crédit of said Rae S. Meyer?" 
is answered in the négative. 

So ordered. 
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In re SIMON. 
(District Court, W. D. New York. June 13, 1912.) 

No. 3,802. 

Bankruptcy (§ 322*) — Amotjnt of Peovable Claim — Status at Time of 
Bankruptcy Goveens. 

A creditor of a bankrupt, holding promissory notes on whieh otbers 
besldes the bankrupt are bound, nmy prove his claim agalnst tbe estate 
for the amount due thereon at the time of the bankruptcy, and receive 
dividends on such amount until they, together wltb payments by other 
obligors, equal the fuU amount of the debt. 

[BM. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 508-510; 
Dec. Dig. § 322.*] 

In the matter of Michael C. Simon, individually and as surviving 
partner of the firm of Ely Meyer & M. C. Simon, bankrupt. On 
review of order of référée. Reversed. 

See, also, 197 Fed. 102. 

Clarence E. Shuster, of Rochester, N. Y., for banks. 
Isaac Adler, of Rochester, N. Y., for trustées. 

HAZEL,, District Judge. Review of décision of référée in bank- 
ruptcy, directing the National Bank of Commerce and the Traders" 
National Bank, of Rochester, N. Y., and the Atlanta National Bank, 
of Atlanta, Ga., to reduce their claims, as filed herein, by the amounts 
paid by the makers of the notes, or paid at maturity out of their es- 
tâtes, and applied, since the filing of the pétition in bankruptcy, on 
account of such notes. The cases, which arose on separate claims or 
indebtednesses, were, by stipulation, Consolidated, argued together, and 
submitted upon one return. 

The référée follovved a décision made by him in the year 1901 (In 
re Marks & Garson, 6 Am. Bankr. Rep. 641), wherein he held that 
claims arising on promissory notes not due at the time of filing the 
pétition in bankruptcy were contingent liabilities under section 63a 
of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. 
S. Comp. St. 1901, p. 3447]), and that, after payments thereon by 
the makers, a bank which had discounted the notes was entitled to 
dividends f rom a bankrupt estate only upon the amount unpaid. Since 
such décision, however, it has uniformly been held that under the 
Bankruptcy Act of 1898 provability of a claim dépends upon its 
status at the time the pétition is filed, and not at a time subséquent. 
In re Bingham (D. C.) 94 Fed. 796 ; Swarts v. Fourth National Bank 
of St. Louis, 117 Fed. 1, 54 C. C. A. 387. 

It is true that, to enable a claimant to share in the distributive part 
of the bankrupt estate, the debt must be a fixed liability absolutely 
owing at the time the pétition against the bankrupt is filed; but it is 
not thought material as to when the debt or hability is payable. At 
the time of filing the pétition in bankruptcy promissory notes previ- 
ously made or indorsed by the bankrupts, and discounted at a bank, 

•For other cases see same topiç & | number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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though they are payable at some future time, nevertheless constitute 
an absolute liability, and there is vested in each creditor an équitable 
right or interéSt in the assets of the bankrupt. In Loveland's récent 
work on Bankruptcy (volume 1, p. 623) the rule applicable to the 
facts under considération is stated as foUows: 

"Where a maker and an indorser or surety, whose liablUty Is flxed, are 
both adjudged bankrupts, the whole debt at the date oî bankruptcy may be 
proved against either or both estâtes. But he can receive In dividends from 
both parties no more than hls wholè debt. The reason of this doctrine is 
that the creditor holds the crédit of both the principal and Indorser or surety 
for his whole debt. The creditor may prove against both estâtes, because he 
then gets precisely the security he bargains for, and no one is injured." 

This right of the owners or holders of a promissory note bas been 
emphatically upheld by the Circuit Court of Appeals for the Eighth 
Circuit in Board of County Commissioners v. Hurley, 169 Fed. 92, 
94 C; C. A. 362. Careful reading of said décision shows that sure- 
ties and indorsers of negotiable instruments, and liabilities arising 
generally thereon, are within the same category, and that a creditor 
holding a claim upon which others are personally liable — 

"may prove his claim against the estâtes of those who become bankrupt, and 
may at the same time pursue the others at law, and he may recover, notwlth- 
standing payments after the bankruptcy by other obligors or by tlielr estâtes, 
dividends from each estate In bankruptcy upon the full amount of his claim 
at the time the pétition in bankruptcy was flled thereln, until from ail 
sources he bas received full payment of' his claim, but no longer." 

To this ruling of an appellate tribunal, which is; in accordance with 
my own views, I am obliged to give effect. Hence, under the doc- 
trine of that case, the less amount paid by the makers of the notes, 
or by their trustées in bankruptcy, does not constitute payment of the 
claim asserted by the banks against the bankrupt estate herein. 

Upon the conceded facts I think the claim of the said banks should 
hâve been allowed, without deducting the amounts paid by the mak- 
ers of the notes or realizied out of their bankrupt estâtes. So or- 
dered. 



In re PITTSBURG DICK OREEK MINING 00. OF ALASKA. 

(District Court, S. D. New York. May 13, 1912.) 

Bankruptcy (§ 264*) — Coeporate Assets — Sale. 

Where a corporation owning certain mlnlng property in Alaska was 
declared a bankrupt In New York, and, it being Impossible for lack of 
funds to appralse the corporatlon's property on the ground, its secretary 
and treasurer testlfled from reports that it was worth only a nominal 
sum, whereupon the appraisèrs flxèd the value at $1,000, when It was 
sold to a reorganlzlng commlttee for $1,100, after which new rlghts were 
created, a confirmation of the sale Would not be denled at the instance 
of an Alaska creditor, on the ground that there had been a conspiraey to 
defraud hlm, slnce, if be had been the victim of a conspiraey, he had a 
remedy at law for damages. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 368, 369; 
Dec. Dlg. § 264.*] 

•For otber cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rer'r Indezea 
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In the matter of the bankruptcy proceedings of the Pittsburg Dick 
Creek Mining Company of Alaska. On objections to master's report 
recommending confirmation of a sale of the assets of the bankrupt. 
Objections overruled, and sale confirmed. 

Adolph and Henry Bloch, Charles E. Travis, and Samuel Frucht- 
handler, ail of New York City, for objecting creditor. 

William O. Gantz and Madison Grant, both of New York City, 
for bankrupt. 

MAYER, District Judge. Attention is called to some inaccuracies 
in the report of the spécial master, but his outline of the situation is 
substantially correct, and his conclusion is sound. 

While the 630 pages of testimony and the exhibits présent a mass 
of détail, the situation under considération is not difficult of solution. 
The bankrupt company was engaged in a mining enterprise in Alaska. 
It was overwhelmingiy in debt and conf ronted with problems and 
obstacles. On or about April 25, 1911, the company was duly adjudi- 
cated a bankrupt, and, in due routine, the référée made his order ap- 
pointing three appraisers. There were no funds with which to ap- 
praise the property off the ground, and, after seeking the court's in- 
structions, it was decided to call one of the officers of the company. 
This officer was the secretary and treasurer, who had never been in 
Alaska, and whose information, as is usual, was based on reports 
from the field and on the up-to-then disastrous expérience. He ex- 
presséd the opinion, in efïect, that the property was worth only a 
nominal sum, and the appraisers fixed the value at $1,000. Prior to 
this, Nessler (this officer) had been engaged in organizing a syndicate 
among former bondholders, stockholders, and creditors of the bank- 
rupt to buy the property and do the assessment work and at the time 
of the sale he had sûfficient promises, in addition to cash collected, 
to warrant him in going ahead. 

The property was then worth what some speculator would be will- 
ing to pay for it, or what the men who had already lost money were 
willing to risk, having in mind that further funds would be needed 
to carry the venture along. The sale was duly advertised, and Ness- 
ler, for himself and associâtes, bid $750. while a dummy for one 
David Cohn (now deceased) bid $1,100. The Inspiration Gold Mining 
Company (Nessler and associâtes) paid Cohn's dummy $500 profit, 
and acquired the property. I suppose there are plenty of shrewd men 
looking for bargains, and that, if at that time the property had been 
worth more, it would hâve brought more. Precious métal may be in 
the mines, but its value dépends on the ability to work it as a com- 
mercial product. That means good title to the claims, efficient ma- 
chinery, water power, transportation arrangements, and enough cap- 
ital to stand the strain of the expenses until profits appear. There 
was nothing wrong in Nessler organizing a syndicate. On the con- 
trary, that was the natural thing to do, if he could. The only hope 
for recoupment of those who had lost money was to try again, and 
the situation was urgent because the open season in Alaska is at most 
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three months, and some $1,700 was needed for représentation work. 
It is earnestly contended that Cohn's dummy was, in fàct, the dummy 
of Nessler and his associâtes, but the évidence falls short of sustain- 
ing this contention. 

The attacking créditer Révélas is a niining engineer, and was the 
supervising manager of the bankrupt's property at the time of the 
adjudication and for several years prior thereto. He claims that the 
bankrupt owes him $8,601.85. He was on the ground and knew that 
the Company was in a bad way. (Letters of October 1, 1910; Octo- 
ber 14, 1910; October 30, 1910; December 24, 1910; March 29, 
1911.) How much would he hâve bid at the sale? He insists that 
Nessler and the rest were in a conspiracy to defraud him, and he 
points to Nessler's telegram of April 16, 1911. In that telegram Ness- 
ler distinctly stated that the receiver was without funds, that great 
efforts would be made to reorganize, and that, in such event, Nessler 
would make "every effort to protect" his interest. Nessler, in the 
sanie telegram, urged Révélas not to leave under any circumstances, 
ànd to be patient. Révélas construes this as évidence of a scheme to 
keep him away from New York, the scène of the bankruptcy pro- 
ceedings, but I regard this as a natural course under the circumstances. 
Obviously Nessler and his associâtes wanted the one man familiar 
with conditions to stay at the property, while efforts were being made 
to save something from the wreck, The receiver communicated with 
Révélas, asking how much money would be required to retain his 
services. He was advised by Révélas that he required practically 
immediately a sum which the receiver could not possibly pay, and 
thereupon Révélas left Nome, went to Dick Creek, but had no fur- 
ther dealings with the receiver or the officers of the bankrupt. In the 
fall of 1911 Révélas came to New York, and it is claimed that Ness- 
ler, who now was secretary and treasurer of the Inspiration Gold Min- 
ing Company, offered Révélas an opportunity to invest $500, the same 
as the principal stockholders had donc, that being the largest sum 
accepted from anybody, and extended this opening to come in with 
the rest, but Révélas refused so to do. If this is so, then Nessler 
carried out the promise of his telegram of April 16, 1911, to look 
out for Révélas in the reorganizatioh. Révélas, however, was not 
satisfied and later began this proceeding. , Meanwhile new rights hâve 
sprung up, new money has been ventured, and' the project looks morè 
hopeful. To order a resale now will create endléss confusion, and 
may deprive those who hâve engaged in the enterprise of the legiti- 
mate fruits of their investment,, 

On the other hand, if Révélas has been injured, he has been dam- 
aged only to the extent of his claim of some $8,600. If he is the 
victim of a conspiracy, the courts are open to him, and, in an action 
at law or in equity (as he may be advised), he may unmask the scheme 
of which he cqmplains, if such existed, and obtain his just due. In 
such an action ail the parties in interest will hâve their day in court, 
which, in this proceeding, they hâve not. Many détails of the testi- 
mony and referred to by the spécial master, though considered, are 
not hère discussed, but in the final analysis the true test is not what 
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tlie situation is now, but what it was on June 25, 1911, when the order 
of sale was macie. With the property embarrassed by vexatious com- 
plications, heavily in debt and requiring new capital, where was the 
créditer or outside investor willing to risk much on a bankrupt min- 
ing venture in far-ofif Alaska? 

The motion is denied, and the report of the spécial master is con- 
firmed. Submit order on two davs' notice. 



In re SABSEVITZ. 
(District Court, S. D. Xew ïork. May 13, 1912.) 

1. Bankruptoï (§ 374*) — Composition — Objections — Failuee to Keep 

BOOKS. 

Where a bankrupt kept a double entry System of books which on their 
face showed his précise situation, with the single exception of a loan 
for whlch certain diamonds had been pledged as collatéral, and this loan 
was entered in the books and on his trial balance of August 1, 1911, and 
It also appeared that a mémorandum of the collatéral, the amount and 
due dates of payments on account was also kept at his place of business 
and was not concealed, composition would not be denied confirmation 
on the ground that the bankrupt failed to keep books of account or rec- 
ords from which his tinancial condition mlght be ascertained with intent 
to conceal the same. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 5T5; Dec. 
Dig. i 374.*] 

2. Bankruptcy (§ 381*) — Composition — Matebially False Statement to 

Obtain Crédit. 

Where a bankrupt submitted a statement to a credltor, not to obtain 
a gênerai Une of crédit, but under spécial clrcumstances to obtain goods 
which were fully paid for, and the créditer did not rely on the statement 
complained of, he was not entitled to prevent confirmation of a compo- 
sition on the ground that the bankrupt had obtained property on crédit 
on a materially false statement in wrlting to the objeeting créditer to 
obtain crédit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 591; Dec. 
Dig. § 381.*] 

In the matter of bankruptcy proceedings of Meyer Sabsevitz. Ap- 
plication for confirmation of a composition, to which certain creditors 
filed objections. Objections overruled, and composition confirmed. 

John J. Schwartz and David Burr Luckey, both of New York City, 
for bankrupt. 

Cornélius W. Wickersham, of New York City, for the motion. 

George Carlton Comstock and Harold T. Edwards, both of New 
York City, opposed. 

MAYER, District Judge. The bankrupt proposes a composition 
of 40 per cent. He owes about $75,000 to 80 creditors, 58 of whom, 
having claims of about $56,000, hâve consented in writing to the 
composition. Of thèse, one-half in number, representing claims of 
nearly $40,000, hâve waived cash payments and indorsed notes (as 
proposed), and in lieu thereof hâve agreed to take the bankrupt's un- 

•For other cases see same toplc & 5 nu.vibee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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iïidorsëd 'notés. One créditer with a claim of a little' over $2,000 
objects, and is supported by one other créditer who is not a formai 
objector. Except thèse two creditors, every one who bas made his 
wishes known believes in the good faith of the bankrupt and is anx- 
ious that the composition shall become effective. 

From the record it is obvions that the composition is for the best 
interest of the creditors and should be confirmed unless barred be- 
cause the bankrupt has committed acts within the inhibitions of the 
Bankruptcy Law (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]). 

Two objections only need be considered : (1) That the bankrupt, 
with intent to conceal his financial condition, failed to keep books of 
account or records from which suçh condition might be ascertained; 
and (2) that he obtained property on crédit on a materially false state- 
ment in Hvriting made by him to the objecting créditer for the pur- 
pose of obtaining crédit from that créditer. 

[1] jFirst objection : It is conceded that with a single exception the 
entries in the bankrupt's books were full and accurate. Indeed, the 
bankrupt latterly kept books on the double entry System which, on their 
face, showed his précise situation with the single exception com- 
plainçd: of. This exception is known as the Seader account. The 
bankrupt borrowed $5,000 from one Seader, giving diamonds as col- 
latéral. The bankrupt was to repay Seader in certain installments, 
and, as he paid, his collatéral security was cerrespondingly reduced 
se that when he became a bankrupt he owed only $1,500, against 
which he estimated that Seader had $2,000 worth of diamonds as 
collatéral. 

This loan was entered in the bankrupt's books and appears on the 
trial balance of August 1, 1911. The bankrupt kept, at his place of 
business, à mémorandum ef the collatéral, the amount ànd due dates 
of the payments on account, and that record, it is apparent, was in 
no way concealed. I suppose the Bankruptcy Act is not an académie 
statute, and that the court should always seek to ascertain whether 
or not the bankrupt really meant to conceal his true financial condi- 
tion by failing to keep true books of account or records. Without de- 
tailing ail the facts and circumstances (with which the contesting par- 
ties are fully familiar), I conclude that not only has the objecting 
créditer failed to show the intent to conceal, but that it affîrmatively 
appears that there was no intent to conceal financial condition by f all- 
ure to keep books ef account or records frem which such condition 
might be ascertained. 

[2] Second objection: While this is discussed at length with com- 
mendable care by beth counsel, it narrows dewn to a very simple sit- 
uation. The objecting créditer did not rely on the statement com- 
plained of. Its représentative was wide-awake. He had practically 
withdrawn crédit. He was net concerning himself se much with the 
real condition of the bankrupt as he was with bringing about what 
he supposed waS a well-riveted légal situation by which he could held 
the bankrupt if anything happened. The particular transaction in re- 
spect of which the statement was made and the crédit given was enr 
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tered into under spécial circumstances, and the goods then boughtwere 
fully paid for. 

The bankrupt did not, then nor thereafter, need the favor of the 
objecting créditer. He was getting much more lenient considération 
in other quarters, and when the subséquent sales were made, the able 
and farseeing représentative of the objecting créditer was not rely- 
ing on the written statement of the bankrupt, but was willing to take 
a chance on his own judgment, and, besides, he wanted back some of 
the bankrupt's business which the latter had been giving to competi- 
tors. 

I am not keen to discover technical grounds upon which a bankrupt 
may escape the conséquences of wrongf ul acts ; but in this case the 
previous course of the objecting créditer toward the bankrupt, the 
form of the typewritten summary, the addendum in the handwriting 
of the objecting creditor's représentative, the small amount of the 
goods delivered to Cohen and charged against the bankrupt, the in- 
formation as to the bankrupt's condition from other and reliable quar- 
ters, and, in brief , the whole situation, négative the claim that the ob- 
jecting créditer relied en the paper which the bankrupt signed at the 
instance of the représentative of the objecting créditer. 

In view of the reasens already stated, it is unnecessary te indulge 
in an extended analysis of the figures in the statement complained of , 
and especially as I am not satisfied that the bankrupt submitted this 
statement to obtain a gênerai line of crédit. 

Objections disallowed, and composition confirmed. Submit order 
on one day's notice. 



In re CHURCHILL. 
(District Court, E. D. Wisconsin. May 29, 1912.) 

1. Bankruptcy (§ 410*) — Application foe Dischabg-e — Extension of Time 

FOB ï'iLiNG — Discrétion of Coubt. 

Under the provision of Bankruptcy Act July 1, 189S, c. 541, | 14a, 30 
Stat. 550 (U. S. Comp. St. 1901, p. 3427), wlUch autborizes tlte flling of a 
pétition for discharge vvithin six months after the expiration of the year 
from adjudication, within which it may he filed as matter of right, "if 
It shall be made to appear to the judge that the bankrupt was unavold- 
ably prevented from filing it within such time," an application for leave 
to file such a pétition is addressed to the discrétion of the judge and 
may be made without notice to creditors or formalities of practlce or 
procédure, except such as the judge may at the time direct, and In the 
exercise of his discrétion the judge may give a libéral construction to 
the term "unavoidably prevented" to include excusable neglect, reason- 
able grounds for delay, mlstake, possibly inadvertence, and the libe. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 694 j Dec. 
Dlg. § 410.*] 

2. Bankeuptct (I 413*) — Discharge — Pkoceedings on Application. 

Creditors who appear and file objections on the merits to the grantlng 
of a discharge to a bankrupt thereby walve objection to any error or 
Irregularity in grantlng an extension of time for flling the pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 712, 718, 
725, 727 ; Dec. Dlg. § 413.*] 

•For otbeT cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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.■Irijtbe niatteiT! of Charles Churchill, bankriipt. On motion, by c!"ed- 
itors to vacate order permitting filing of pétition for discharge. Mo- 
tion denied. i 

E. E. & E. I/. Browne, of Waupaca, Wis., for objecting^ creditors. 
Peter Fisher, of Kenosha, Wis., and D. L. Jones, of Waukegan, 
111., for bankrupt. 

GEIGER, District Judge. Charles Churchill was< adjudged a bank- 
rupt* on September 15, 1910. No application for a discharge was niade 
within 12 months after such date, but on March 9, 1912, a péti- 
tion was filed under section 14a of the Bankruptcy Act, upon which 
judge Sanborn, then presiding, made an order granting leave to 
file thé pétition for discharge as prayed. On March 12, 1912, such 
pétition was filed. On April 27, 19Î2, creditors made a motion to 
vacate the order of March 9, 1912, permitting the filing of the péti- 
tion for a discharge. The same creditors, and the trustée in bank- 
ruptcy, the latter having been authorized by a vote bf the creditors 
to oppose the discharge, hâve also filed spécifications in opposition 
to the discharge of the bankrupt, which spécifications, in addition to 
certain statutory grounds, set up as erroneous the order enlargihg 
the time for filing the bankrupt's pétition for discharge. 

[ 1 ] It is claimed that the order enlarging the time, made as be- 
fore stated, should be set aside because : First, it was made without 
notice; second, that the pétition upon which the order was based 
was not verified and that no proof was subniitted in support thereof ; 
third, that the grounds stated in the pétition are insuffàcient. 

It appears from the pétition filed March 9th on behalf of the bank- 
rupt that: 

The latter "uiiderstood and belleved that his * » * attonieys had flled 
bis pétition for discharge within the statutory period of 12 Inouths and in 
coniEllance with the law relatiug thereto ; that his sald attorneys understood 
and honestly believed that they were not to flle said pétition until further 
spécifie instructions from the banl^rupt; that, owing to such niisuuderstand- 
Ing, and with no intention to tnislead or delay, and without bad faltli on the 
part of any one connected with the case, failure to file sald pétition occurred." 

It does not appear what, if any, représentations were made to the 
court in connection with the filing and contents of said pétition; but 
the court indorsed upon said pétition an order "that the petitioner 
hâve leave to file pétition as prayed in the foregoing." 

The contentions that the order is erroneous because made without 
notice, and because the pétition or statement filed was not verified, 
are without merit. The Bankruptcy Act, § 14a, authorizes an applica- 
tion , for a diScharge within the first 12 months. Such application 
may be filed as a matter of course. It may also be filed within the 
next 6 months "if it shall be made to appear to the judge that the 
bankrupt was unavoidably prevented from filing it" within the first 
12months. The act being silent upon the procedurp ta.be followed, 
it is fair to présume that the judge has a right to entertain the ap- 
plication of the bankrupt for leave to file, not only ex parte, but 
.jn^.such summary pr infornial manner as may be proper or convenient 
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at the time. The proceeding to permit filing within the enlarged time 
would seem to be one addressed to the discrétion of the judge, and 
its purpose, after ail, is simply to reinstate the bankrupt for a lim- 
ited period to an absolu te right which he- possessed during the 12 
months succeeding the adjudication. 

The further fact that parties in interest, who may désire to oppose 
a discharge, are protected in their rights whether the pétition be filed 
within the original or enlarged time, and are therefore not prejudiced 
by the enlargement of the time, tends to négative the requirement of 
notice, vérification, formalities of practice, or procédure, except such 
as the judge may, at the time of the application, direct. 

The other claim made by the creditors and trustée, if urged vvhen 
the application was originally made, might présent a debatable ques- 
tion. It will be conceded that there is no fixed rule or standard 
whereby it can readily be determined whether a person was "unavoid- 
ably prevented" from doing a certain act. If a narrow view respect- 
ing the meaning of thèse words be entertained, then nothing short of 
physical obstacles, or other facts or circumstances which literally de- 
prived the brankrupt of his will or povver to exercise his right, must 
be shown to hâve existed before the demands of the statute are sat- 
isfied. However, I think that the tenus should be given a broader 
construction. The fact that the bankrupt is given nearly a year with- 
in which to file his application, and that such time can be enlarged 
six months, indicates that Congress was disposed to be rather libéral. 
If the terms are narrowly construed as above suggested, a situation 
would rarely arise in which the bankrupt could satisfy that construc- 
tion. In other words, it would not happen very frequently, if ever, 
that a bankrupt would be "unavoidably prevented" for a period of 
a full year from preparing and filing the pétition for discharge. It 
seems to me that the act was intended to provide a remedy for situa- 
tions which were likely to occur — and which would occur, not through 
the intervention of overruling obstacles as above indicated, but rather 
through excusable neglect, reasonable grounds for delay, mistake, 
possibly inadvertence, and the like. That is, it was contemplated 
that a bankrupt might default, as parties to litigation frequently de- 
fault, in the performance of an act within a limited time, and that 
a further time in the discrétion of the court be allowed to relieve from 
the conséquences of such default. This seems a more reasonable 
construction to be given the words in question. While it may be 
claimed that a delay occasioned through a misunderstanding as is 
alleged fails not only to show that the bankrupt was "unavoidably 
prevented," but also fails to show a reasonable excuse, it is equally 
true that a différent view is possible; that if a bankrupt in good faith 
represents to the court his reliance upon counsel, and counsel appear 
to hâve misUnderstood their client 's instructions, the default is ex- 
plained in an entirely reasonable manner, and if, upon such explana- 
tion, the judge is satisfied, it seems to me he has exercised a discré- 
tion which ought not to be disturbed. 

[2] There is a further suggestion respecting the practice followed 
by the creditors and trustée. The application of the bankrupt for 
197 F.— 8 
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his dischat-gè aiid' the spécifications in opposition thei^eto partake of 
the nature of a suit or proceeding: ■ When, therefore, the pétition is 
filed and thé creditors and parties in interest are given notice to 
appear, they should not be permitted to attempt to oust the court of 
its power tp entertain the proceeding and to answer the pétition 
upon its merits at one and the same' time. The proceedirig to vacate 
the ordei- pernlittîng the filing of the pétition is of a spécial character, 
analogous perhaps to a proceeding to vacate service of process, and, 
if there is cOUpled therewith an answer to the merits of the pétition, 
any error or irregularity in permitting the filing of the pétition within 
the enlarged time should be deemed waived. 

The motion to vacate the order permitting the filing of the pétition 
is denied. 



In re CHUKCHII.I/. 

(Dlgtrlct Court, E. D. Wlsconsln. May 29, 1912.) 

Bankkuptct (§ 413*) — Dischabge — Right or ïetjstke to Oppose — Constbuc- 

TION OF STATTJTE. 

Under Bankruptcy Act July 1, 1898, c. 541, i 14b, 30 Stat. 550 (U. S. 
Comp. St. 1901, p. 3427), as amended by Act June 25, 1910, c. 412, § 6, 
36 Stat. 839 (U. S. Comp. St. Supp, 1911, p. 1496), which provides tliat a 
trustée may. appear and interpose objections to the bankrupt's discbarge 
If he "shall be authorized to do so at a meeting of tlie creditors called 
for that purpose," wliere such authority bas been glVen, neither the ref^ 
eree nor court bas power to withhold such right or to prescribe as con- 
ditions to its exercise that no expense shall be Imposed on the estate 
thereby or that it shall not delay séttlement of the estate beyond a stated 
time. ' ■ 

[Ed. Note.— For othér cases, see Bankruptcy, Cent. DIg. §§ 712, 718, 
725, 727; Dec. Dig. § 413.*] .: 

In the matter of Charles Churchill, bankrupt. On revîew of order 
of référée. Reversed. 
E.' E. & E. L. Browne, of Waupaca, Wis., for trustée. 

GEIGER, District Judge. The bankrupt having filed his pétition 
fdr discharge from his debts, certain creditors filed spécifications in 
opposition thereto. At or about the. same time, a: creditors' meeting 
was called, and by a vote of a majority in number and amount of 
claims filed and allowed, auth&rized the trustée herein to oppose such 
discharge. Thereupon the référée took under advisement the matter 
of such vote, and made an order authorizing the trustée "to oppose 
the discharge, but only on condition that no cost or charges for the 
expense which: should bé incurred by ;such opposition^ to such dis- 
charge should ibe; claimed; or allowed against said bankrupt's estate, 
and further that the making of such order (authoilizing the trustée 
as aforesaid) should : not extend the time for closing said estate for 
moré than sixty days: from the date thereof /' The trustée and cred- 
itors ask for a review of the order of the référée imposing the above- 
stated conditions. : 

•For other cases see same topic & i humbbb ta Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 



IN EE CHURCHILL 115 

Section 14b of the Bankruptcy Act, relating to dîscharge of bank- 
rupts, reads as follows: 

"The judge shall hear the application for a discharge and sueh proofs and 
pleas as may be made in opposition thereto by the trustée or other parties 
In interest, at such time as will give the trustée or parties in interest a rea- 
sonable opportunlty to be fully heard, and investigate the merlts of the ap- 
plication and diseharge the applicant unless he is [hère are enumerated 
grounds for opposing a discharge]: Provided that a trustée shall not inter- 
pose ol)jections to a bankrupfs discharge until he shall be OMtliorized to do 
so at a meeting of the credit'ors calleé for that purpose." 

The italicjzed portions above quoted were incorporated as amend- 
ments by section 6 of chapter 412, U. S. Stats. at Large, 36, June 25, 
1910. Prior to this, opposition to the discharge of a bankrupt could 
be made only by "parties in interest"; and the text-writers hâve 
quite uniformly conceived thèse terms to include none others than 
those having a pecuniary interest. Hence it was generally assumed 
that a trustée coiild not oppose the discharge, because he could hard- 
ly be said to hâve a pecuniary interest which could be afïected there- 
by. It was held, however, in Re Levey (D. C.) 133 Fed. 572, that 
a trustée is a party in interest, and as such could file and prosecute 
spécifications of objection to a bankrupt's discharge. But whether 
or not this ruling was correct, the amendraent above stated must be 
accepted as definitely settling aiiy doubts and fully determining the 
right of a trustée. Its terms are such as would négative considering 
the trustée as a party in interest. The question before us requires 
merely a considération of the effect of this amendment with respect 
to the right granted, or any restrictions upon a right which previously 
existed. 

In my judgment the effect of the act is to grant to the trustée the 
right to oppose a discharge, provided only the creditors, at a meet- 
ing called for that purpose, shall first authorize him to do so. The 
act gives to creditors the privilège of determining whether such right 
be granted to the trustée; but, having determined to authorize him, 
his right to exercise, and the extent of, such authority is based upon 
the statute. The action of the creditors is merely a prerequisite. In 
other words, the action of thë creditors, when taken, serves to put 
him in the same position and to exercise the rights which "parties in 
interest" may exercise as a matter of course and without précèdent 
authorization from any one. Frqm this it must follow that, when 
the creditors take such step, the trustée can exercise his authority by 
presenting "proofs and pleas," and that he must, under the statute, 
be given "a reasonable opportunity to be fully heard." Whether a 
trustée, being authorized as contemplated by the statute, is in duty 
bound to exercise such authority, may be open to question, and is 
not necessary to be decided at this time. But the right to exercise 
the authority, having been granted or perfected as contemplated by 
the statute, is no more subject to déniai by the court than is the same 
right residing in "parties in interest." By committing to the cred- 
itors' meeting the privilège of determining whether the trustée shall 
bave and exercise such right, the la:w, it seems to me, dénies to the 
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refereC) or to thé court, any disdretion to withhold suçh right and 
the power of its exercise from the trustée. It must àlso foUow from 
this that neitjier the court nor the référée can, in advance, annex to 
the trustee's right conditions which are répugnant to its free, or at 
least its reasonable, exercise. 

Therefore the conditions denying to the trustée reimbursement for 
his costs and reasonable expenses in exercising his authority should 
not hâve been imposed. 

What is above stated is true of the condition that the order grant- 
ing to the trustée authority to oppose the discharge shall not delay 
the final settlement of the estate more than 60 days. The trustée, if 
lie participate in the proceedings to oppose the discharge, must do 
,so accordvng to the usual course and subject to any reasonable delays 
that may occur. The expédition of the proceedings is not within 
his sole control or discrétion. AU he can do is to proceed with 
reasonable diligence, and, if he be Hmited in advance as to time, com- 
pliance with such conditions might frustrate the object sought to 
be accomplished by the authority granted him. 

Under the terms of section 14, the right of the tfustèe would 
seem to dépend solely upon the action of the creditors' meeting, and 
no further order of the court or of the référée is contemplated. It 
may bé, as suggested by the référée, that the statute opens the way 
for expensive and ,burdensome litigation, authorized perhaps by a 
majority against the objections of a minority of creditors. Thèse 
considérations, however, bear upon the wisdom of the act, and are 
not suffiçient to give it a construction through which the action of 
the creditors in meeting îs tb be deemed merely advisory upon the 
court. If a majority of the creditors, as parties in interest, désire 
to oppose a discharge, they may, as the law now stands, in a meeting 
called for that purpose, and in order to avoid a mUltipHcity of pro- 
ceedings by individuals, delegate to the trustée the exercise of their 
right. They must necessarily contemplate, no doubt désire, that the 
burdens of the contest, when made by him, fall upoh the bankrupt 
estate. A suffiçient safeguard against useless litigation by the trustée 
will, of course, be found upon his a;ppHcation for' allowance of the 
costs and charges claimed to hâve been incurred in opposing the dis- 
charge. 

It follows that the order of the référée annexing conditions to the 
right of the trustée to oppose the discharge is reversed. 



la re WEII^ND. 

(District Court, N. D. Georgia. April 25, 1912.) . 

Bankbuptcy (§ 323*)— Pboof of Mobt&age-^Attobistey's Fées. 

Under Civ. Code 6a. 1910, § 4252, wliich gives a mortgagee the rigljt 
tp recover attorney's fées on foreejosure, by previously giring notice of 
intention to foreclose, statiug the terni of court, the giving of the notice 
çives only an inchoaté right to recover such fées, which doès hotbecojne 
complète until actual foreclosure at the terni stated, and where bank- 
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rnptcy of the mortgagor intervenes, and the mortgage Is proved In the 
bankruptcy court, the fées are not allowable from the estate. 

[Ed. Note. — For other c:;ses, see Bankruptcy, Cent. Dig. §§ 503, 505, 
613 ; Dec. Dig. § 823.*] 

In the matter of R. Weiland, bankrupt. Motion for rehearing on 
pétition to review order of référée. Motion granted, and order af- 
firmed. 

Love & Fort, Dismukes & Worsley, and Slade & Swift, ail of Co- 
lumbus, Ga., for trustée. 

Hatcher & Hatcher, of Columbus, Ga., for Reid, Whitaker & Ce. 

NEWMAN, District Judge. This is a motion for a rehearing in 
a case which was brought hère on a pétition to review the décision 
of the référée at Columbus, Ga., in the matter of the allowance of 
attorney's fées to Reid, Whitaker & Co., who proved a mortgage in 
the bankruptcy court in the case stated above. The référée declined 
to allow attorney's fées, and on a hearing had in the District Court 
at Columbus the attorney's fées were allowed, and the action of the 
référée, to that extent, reversed. 

Some misapprehension evidently existed between counsel at the 
time of the argument at Columbus causing the absence of counsel 
opposing the allowance of attorney's fées, and I am satisfied that 
a rehearing should be granted, and consequently the case is reopened. 

Upon further and careful re-examination of the matter, it appears 
that I was in error in ruling that the attorney's fées could be collected. 
My view then was that, where a notice is given, under the act of 
1900, of intention to foreclose, stating the term of the court at which 
suit would be brought, and before such suit was brought bankruptcy 
proceedings intervened, and the mortgagee was compelled to go into 
the bankruptcy court to prove his claim and collect his debt, the at- 
torney's fées should be allowed. That this view was contrary to 
the opinion entertained by the courts, both state and fédéral, seems 
to me now quite clear. The efïect of ail the décisions of the Su- 
prême Court of Georgia, and of the Court of Appeals of this state, 
is that the giving of the notice of intention to sue, stating the term 
of the court at which suit would be brought, gives the créditer a 
certain right; but it is an inchoate right, which must be perfected 
by the bringing of the suit. Notwithstanding the giving of the no- 
tice, the debtor has until the return day, and unless suit is brought on 
the return day, until it is actually brought, to pay. If it is not brought 
on or before the return day, of course, it would hâve to be brought 
to another term, and a new notice would be required. Harris v. 
Powers, 129 Ga. 74, 87, 58 S. E. 1038, 12 Ann. Cas. 475. The 
right of the creditor to attorney's fées must be perfected by the 
bringing of the suit. 

I tind that the law with référence to the allowance of attorney's 
fées has been strictly construed in favor of the debtor by the Cir- 
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cuit Court of Appeals for this circuit, in Re Roche, 101 Fed. 956, 
42 C. C. A. 115. In the opinion in that case the court states the 
rule on this subject as follows: 

"Hence the faet that one proceeding may be the équivalent of the other 
Is not sufficient. The fées, to become a charge agalnst the debtor or his 
property, must mature according to the contract of the parties. It follows 
that if the attorney's tees In this case becaine payable only upon the fore- 
closure of the trust deed by suit in the usual form, as by Mil lu equity, or, 
according to the practlce In Texas, by pétition prayiug for foreclosure, with 
ail parties olaiming adversely before the court, they would not be eoUectlble 
in a proceeding where the trustée in bankruptey had sold the property and 
distributed the proceeds, although the same end might hâve been attained 
in securing the payment of the debt of the mortgagee. In othér words, al- 
though the one proceeding might hâve been the équivalent of the other, and 
accompllshed the same piirpose, still the attorney's fées could only be recov- 
erable upon the happening of the very, contiugency as to which the parties 
had contraeted. What, then, is the meaning of the stipulation iised by thesé 
parties lil this case? In order to arrive at their intention, the entlre instru- 
ment shoiild be considéred. The deed of trust contains the foUowing stipu- 
lation touching the payment of attorney's fées: 'And should such holder 
elect, or should it become necessary, :tp foreclose this deed of trust by suit 
or proceedings in court, then the flrst party wiil pay as attorney's fées ten 
per centum of the amount of the indebtedness secured hereby.' " 

Hence the fact that one proceeding may be thç équivalent of the 
other is not sufficient. : It will be séen that while one proceeding may 
be the; équivalent of the other (that is, the proof of the debt or mort- 
gage in the bankruptey court may be, in its effect, the same as the 
foreclosure in the state court), yet the statute provides that the fee 
shall be allowed ouly^ "upon the ■ happening of the very contingency 
as to which the parties had contraeted" (that is, there must be a 
suit ;or foreclosure. proceeding in a court of compétent jurisdiction to 
justify: the allowanqeof attorney's fées). ' , 

At another place in this opinion in Re Roche it is said: 

"We think the attorney's fees would mature and become payable when, and 
only when, the holder of the Indebtedness should èlect, or when it should 
become necessary, to foreclose the deed of trust by bill in equity if In the 
United States courts, or by pétition Jn the usual and ordinary form if suit 
were flled in the courts of the statë."' 

"When and only when" the proceeding is instituted such as con- 
templated by the parties to the contract shall the attorney's fées be 
allowed. 

Counsel for the mortgagee urges that his client's right to havè 
attorney's fées became fixed when he gave the notice of his intention 
to foreclose, and relies upon the case of Rylee v. Bank of Statham, 
7 Ga. App. 489, 500, 67 S. E. 383, 388, and particularly the language 
of Judge Russell, delivering the opinion of the court, as follows : 

"As we construe thé act of 1900, the service of the notice by the plaintiff 
simply clothes him with a right which he other wise' would not possess. In 
(^her words, it flxed a right in him by reason of which he may coUect attor- 
ney's fées in whatever amount may be di^e him, whicji otherwise he could not 
coUect." 

It is urged that the right, of the mortgagee, upon giving the notice, 
became a fixed right; that is, a complète right. Taking this language 
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of Judge Russell's in connection with the other décisions of the 
Court of Appeals and the décisions of the Suprême Court, the right 
that is acquired could iiot be more than an inchoate and incomplète 
right, because, under other décisions of the Court of Appeals and 
of the Suprême Court of the state, and, indeed, by the terms of 
the act itself (Hopkins' Code, § 4252), the debtor may pay at any 
time before suit is brought, notwithstanding the fact that the notice 
has been given. The purpose of the notice is to, give the debtor 
an opportunity to pay before suit is brought and avoid the burden 
of the attorney's fées. This right acquired by giving notice is 
therefore subject to be lost by the payment of the debt before the 
suit is brought. The intervention of the bankruptcy proceedings, 
therefore, prevented the right ever becoming complète and effectuai. 
Argument v/as heard on the merits of the matter in connection with 
the motion to reopen the case for a rehearing, and, in view of the 
opinion I entertain, the motion to reopen the case must be granted, 
the former order revoked, and an order now entered sustaining the 
action of the référée, and denying the allowance of attorney's fées. 



CHASE V. WETZLAR et al. 

(Circuit Court, S. D. New York. November 16, 1911). 

No. 6—208. 

Eqttitt (§ 346*) — Plea- — Bdkden of Pkoof. 

Where a bill In equity in a fédéral court to recover an interest in the 
estate of a décèdent alleged that défendant, although an alien, had as 
exécuter collected assets of the estate and invested the same In bonds, 
whieh he held within the jurisdiction of the court, a plea in bar, denying 
the jurisdiction on the ground that défendant is a nonresident alien, and 
that ail assets of the estate were removed from the United States before 
the suit was commenced, is a négative plea, being in efCect merely a 
déniai of a jurisdietional allégation of the bill, and the burden of sus- 
taining such allégation is on complainant. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 725, 726 ; Dec. 
Dig. § 346.»] 

In Equity. Suit by Charles A. Chase against Emil Wetzlar and 
William P. Bonn, executors of the estate of Gustave J. Wetzlar, de- 
ceased. Submitted on bill, plea, and replication. Bill dismissed. 

Frederick W. Frost (Charles H. Burr, of counsel), for complainant. 
Charles D. O'Connell, for défendant Wetzlar. 

HAZEL, District Judge. This is a suit in equity to recover the 
possession of one-third of one-sixth of an estate which it is claimed 
the défendant holds as executor of the last will and testament of 
Gustave J. Wetzlar, deceased. The bill allèges that the complainant 
acquired an interest in the estate of the décèdent, by assignment ; 
that the défendant, as executor or trustée, though an alien, collected 
the assets of the estate and set aside one-sixth of the residuary estate 
of the décèdent in accordance with liis last will and testament. It 
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is aiso allegfed in the bill that the défendant invested said one-sixtli 
of the residpary estate of the décèdent in railroad bonds, which he 
holds in the city of New York, as executor, and which are subject 
to the jurisdiction of the court. The défendant Emil Wetzlar (who 
alone has been served with process) has filed a plea in bar, denying 
the jurisdiction of the court, on the ground that he is a nonresident 
alien, and that the property and assets against which complainant 
asserts a claim hâve long since — fiye years prior to the -beginning of 
the suit — been removed from the United States, and that tfiere is no 
property, assets, or trust fund of the estate of the décèdent within 
the jurisdiction of this court. j 

The sufficiency of the plea was questioned, and Judge Lacombe, who 
heard the argument, held that, if the facts alleged in the plea were 
established, this court would net hâve jurisdiction of the contre ver sy. 
Afterwards the complainant filed a gênerai replication, and now, with- 
out either side having taken any testimony as to the truth or falsity 
of the plea, the issues corne before me under Circuit Court rule 109, 
solely and simply on the pleadings— the bill, plea, and replication. 
On the authorities of Kennedy v. Creswell, 101 U. S. 641, 25 L. Ed. 
1075, and American Graphophone Co. v. .Leeds & Catlin Co. (C. C.) 
140 Fed. 981, the complainant contends that the burden of proof is 
on the défendant to support his plea by afhrmatively proving that no 
portion of the trust funds of the deceased is now within the juris- 
diction of the court, and, further, that there has been no such fund 
within the Southern district of New York for a period of at least 
five years prior to the time specified in the bill. The défendant, on 
the other hand, contends that his plea is a négative plea, which places 
the burden of proof on the complainant; the latter having raised the 
issue by his gênerai replication. 

I think that the language of the plea, fairly interpreted, contains a 
mère déniai of the allégation that railroad bonds hâve been bought 
and are held by the executor in this district. The plea does not aver 
any new facts in avoidance, but sets up the single déniai of the alléga- 
tion upon which the jurisdiction of the court is based. In Kennedy 
v. Crçswell, supra, évidence was produced by the plaintiff to establish 
the allégations of the bill and tending to show that the plea was 
false. No testimony was offered in that case by the défendant, and 
the Suprême Court, in the opinion, stated that his mère déniai could 
not be received as truth of its own proof, where the fact was directly 
in issue, and that the burden of proof was upon him, See, also, 
Street's Fédéral Equity Practice, § 896. The différence in procédure 
in that case and in the case at bar is at once perceivablé, and in my 
opinion the case does not support complainant's contention that the 
burden rests upon the défendant, where the plea simply dénies a mate- 
rial allégation of the bill. Moreover, çareful reading pf the Kennedy 
Case convinces me that the plea there contained new matter in avoid- 
ance of the right of the plaintiff to maintain the suit, which, in effect, 
made it an affirmative plea. 

In American Graphophone Co. v. Leeds & Catlin Co., supra, this 
court broadly stated that the burden of proof rested upon the de- 
fendant to sustain his plea by proof; but in that case there was an 
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affirmative allégation in the plea, namely, that one Jones was the 
owner of the patent sued upon, and that the complainant had no for- 
mal title thereto. Testimony was taken on both sides, and it was held 
that the évidence of the défendant was insufficient to sustain the plea. 
If, in this case, for example, the défendant had filed an answer deny- 
ing the jurisdiction of the court, instead of a plea in bar, the complain- 
ant, on the trial, would unquestionably hâve been required to give 
testimony to show either that the défendant was an inhabitant of the 
district, or that property was held therein for and on his account as 
executor of the Wetzlar estate. By filing his plea directed to a par- 
ticular allégation in the bill, which in fact is one in relation to which 
the complainant has the affirmative of the issue, the burden of proof 
is not transferred. 

The case of Vacuum Oil Co. v. Eagle Oil Co. of N. Y. (C. C.) 154 
Fed. 867, decided by Judge Cross, and affirmed in 162 Fed. 171, 89 
C. C. A. 463, is thought to clarify any seeming perplexity in the prac- 
tice arising from the absence of any clear définition of the terms af- 
firmative or négative pleas. He says in his opinion: 

"An affirmative plea is one that sets up some matters deliors tlie blU, 
A négative plea dénies some material allégation in the bill. In the former 
case, tlie biu-den of proof rests upon the défendant; in the latter, upon the 
complainant." 

FoUowing this rule, the complainant should hâve given évidence of 
the truth of the allégation to which the plea was directed, and as 
he has not done so the plea must be allowed. 

There were other questions argued by counsel which bear upon 
the power of the court, in any event, to enforce any decree afifecting 
the défendant, or any trust property which came into his possession; 
but such questions need not be decided, since the décision on the first 
contention in favor of the défendant détermines that the plea must be 
taken as true, and the eiïect of such détermination is to establish a com- 
plète défense. Street's Fédéral Equity Practice, 904. 

Without requiring the défendant to answer over to the bill, it must 
be dismissed, but without costs. 



PAPPAS V. GREAT NORTHERN RT. CO. 

(District Court, W. D. Washington, N. D. July 19, 1912.) 

No. 1,906. 

Railroaus (§ 350*) — Stbeet Cbossinq Accidents — Contbibutory Nego- 
GENCE — Jury Question. 

In au action agalnst a railroad conipany for Personal injury to a driver 
at a Street crossing, where he was struck by a train, whether he was 
guilty of contributory négligence held, under the évidence, a jury ques- 
tion. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §| 1152-1192; 
Dec. Dig. I 350.*] 

New Tkial (§,59*) — Spécial Intebeogatoeies — Disagbeeuent as to An- 
swer. 

Where, in au action agalnst a railroad company for injuries received 
in a Street crossing accident, spécial interrogatories were subuiitted ta 
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the jury as : to whether the train which struck plaintiff was running 
faster than 12 miles an hour, aùd whether the engliie was in plaln view 
and hearing àt the tlme and place when and where plàlntiff stopped to 
look and listen, a gênerai verdict for plaintiff is not so inconsistent with 
the jury's dlsagreement on an answer tp the second question as to entitle 
défendant to a nçw triai, where the flr'st question was, answered affirma- 
tively, . and wheré It âppeared. that not more than six seconds elapsed 
between the time the train could havè been seen by plaintiff and the 
collision, and that anyerror of Judgment in his action was excusable 
as being in extremis. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. § 125; Dec. 
Dig. § 59.*] 

Action by Christ Pappas against the Great Northern Railway Com- 
pany. Verdict for plaintiff, and défendant moves for judgment not- 
withstanding the verdict and pétitions for new trial. Motion over- 
ruled, and pétition denied. 

Carkeek, McDonald & Kapp and Walter B. Allen,' ail of Seattle, 
Washington, for plaintiff. 

P. V. Brown and Frédéric G. Dorëty, both of Seattle, Washington, 
for défendant. 

HANFORD, District Judge. [1] This action is to recover dam- 
ages for an injury sufïered by the plaintiff when hè was drivihg a 
one-horse bread wagon across the main track of the Great Northern 
Railroad at its intersection of Pacific avenue, in the city of Everett, 
The time of the accident, was about 6 p. m., March 28, 1910. Pacific 
avenue is crpssed by two other tracks of the Great Northern Rail- 
road, both of which are west of the main line track, the distance be- 
tween the main line and the nearest of the two others being 27 feet 
from center to center. It is a wide avenue, and in the middle of it 
there was a plank roadway running longitudinally. The Great North- 
ern Railroad Company's right of way north of Pacific avenue had in 
it two side tracks on which there werë several box cars, and a covered 
platform, which to some extent obstructed the view of the main line 
track in that direction f rom any viewpoint in Pacific avenue west of the 
track referred to as being 27 feet from the main line track. The plain- 
tiff was driving his horse at a walk eastwardly, so that he had to 
cross ail of the three tracks in Pacific avenue. A Great Northern 
Railroad train coming from the north struck his wagon, and caused 
the injury complained of. 

On the second trial of the case the jury rendered a verdict award- 
ing to the plaintiff $3,515 damages, against which the défendant 
has interposed a motion for a judgment non obstante veredicto and 
a pétition for a new trial, if said motion shall be denied. The ground 
upon which the motion is based is alleged contributory négligence 
on the part of the plaintiff, and it is claimed that the indisputable 
évidence -and his own admissions proves that he did not stop, look, 
and listen when he should hâve done so, or else he must hâve driven 
upon the main line track recklessly in the face of krïown danger. 

The plaintiff testified that, when he was upon the second track 
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where he could see beyond the box cars, he did stop, look, and listen, 
and that he did not see or hear any approaching train, and, believ- 
ing that it was safe to cross the main Une track, he continued on his 
way, and did not notice the approach of the train that struck him until 
his horse had stepped upon that track. This is not contradicted. 
There is no apparent reason for believing that the statement is not 
true, and I believe that it is true. In the position where the plain- 
tiff did stop, look, and listen for signs of danger, the distance from 
his horse's head to the west rail of the main line track was 20 f eet, go- 
ing in a walk at the rate of 4 miles per hour, to start and travel 20 f eet 
would consume four seconds, and if the plaintifï had seen the approach- 
ing train at that instant, and if he had not been dazed, nor bewildered, 
and had quickly usedi his whip to hasten, he might hâve crossed the 
track and a sufficient distance beyond for clearance in two more sec- 
onds. According to his testimony, that is what he tried to do, but 
the train overtook him, striking the hind part of the wagon. If he 
had used better judgment, and if his horse had been quick to obey, 
he might hâve stopped, and backed suffîciently for clearance in one 
or two seconds. Extrême vigilance, promptness, andi skill might hâve 
averted the accident, for, when the on-coming train had reached a 
point where it could hâve been seen by the plaintiff, the front end of 
the locomotive was distant from his position 283 feet. Its speed, ac- 
cording to the best estimate of the most reliable of the différent wit- 
nesses was 32 miles per hour, and at that rate it required six seconds 
to travel 282 feet, leaving four seconds of time as a margin of safety 
in which the plaintiff might hâve crossed over the track, and reached 
a point of safety, or hâve avoided danger by backing away, instead 
of Crossing ahead of the train. In this way by arithmetic it can be 
demonstrated that there was a possibility for the plaintiff to bave es- 
caped. The arithmetic, however, leaves still a question to be de- 
cided, and that is whether the plaintiff was guilty of négligence by 
reason of having squandered four seconds of time after he was or 
should bave been conscious of being in péril. That is a question prop- 
er for the jury to décide, and the court would not be justified in hold- 
ing the verdict to be erroneous. 

Motion denied. 

The pétition for a new trial is based mainly upon exceptions taken 
to the instructions given by the court to the jury and to the refusai 
of the court to give instructions requested in behalf of the défend- 
ant. My opinion as to the controverted questions of law bas not been 
changed, and I do not believe that the exceptions taken point to any 
substantial error. 

[2] In submitting the case to the jury, the court gave an instruc- 
tion to render a gênerai verdict for the plaintiff, or the défendant and 
submitted two forms, and, complying with a request of the defendl- 
ant's attorney, also submitted to the jury the following questions to 
be answered in the nature of a spécial verdict: 

"(1) Was the train at the time of the accident or Just prior thereto travel- 
ing at a rate of speed exceedlng 10 miles per hour? 
"(2) Do you believe that the engine which struck the plaintlfE was lu plaln 
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View and hearing at tbe time and from the place where the plaintiff lias tes- 
tifléd thfet lie stopped to look and liste»:?" 

Several hours after the jury had retired and some time near 11 
p, m., the judgè instructed the jury that, when they teached an agree- 
ment, their verdict should be sîgfiéd by the fareman and left in his 
custody in a sealed envelope, and that' they ttiight then s'eparate until 
the hour of convening court the next day when they should appear 
to render the verdict to the court, and at that time the jury made 
inquiry if they were obliged to cdmC to an agreement as to the an- 
swer to be returned to each of said questions; and were informed by 
the judge that if they were utiable to agrée with respect to said 'ques- 
tions, but should agrée unanimously upon a gênerai verdict, the court 
would receive it, and not insist upôn an agreement as to the questions. 
The jury rendered an affirmative âhswei' to the first of said ques- 
tions, and to the second! they answered, "Jury disagrees." 

It is now contended that the effect of discharging the jury upon 
their return to the second question saying : "Jury disagrees" was to 
make à mistrial. The court might hâve to sustain this contention if 
the case necessarily hinged upon the décision of that question, or, in 
other words, if an affirmative answer would be inconsistent wîth the 
gênerai verdict. I so believe, for the reason that the Codé of the state 
of Washington, which controls thé procédure of this court in actions 
atlaw, provides that : 

"Wheu a spécial flnding of faets shall be inconsistent wlth the gênerai ver- 
dict, the former shall eontrol the latter, and the court shall give judgment 
accordingly." Pierce's Code 1905, § 637. 

The arithmetical calculations above set forth lead me to the con- 
clusion that not more than six seconds of time elapsed after the train 
could hâve been seen by the plaintiff and before the collision ; andi 
any error on the part of the plaintiff in so short a space of time might, 
in the exercise of sound judgment by the jury, hâve been attributed 
to surprise and shock caused by the extraordinary velocity of the train 
in approaching a public street of a city. An error in extremis by an 
injured party is not necessarily such a fault as will exonerate from 
liability the perpetrator of a grievous wrong by which the injury was 
inflicted. 

I çonsider that the case has been fairly tried, and that the verdict 
of the jury is right according to law and justice, and that it is not 
probable that on another trial the défendant would secure a more fa- 
vorable verdict. Therefore the pétition for a new trial will also be de- 
nied. 



lu re KREUGER. 

(District Court, E. B. Kentucky. January 15, 1912.) 

No. 797. ■ 

Bankbuptct (§ 186*)— Okdeb Requiking Bankrupt to Tukn Ovbr Assets — 
Grounds. 

An order requlring a bankrupt to turn over money or property to his 
trustée is not one to coinpel him to uiake good any previous default, but 

•For other caees eee same topic & § humbeb in Dec. & Am. Digs, 1907 to date, & Eep'i ludexes 
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niust be based on évidence showlng beyond a reasonaWe doubt that he 
bas at the time such money or property In bis possession or under his 
control. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

In the matter of William H. Kreuger, bankrupt. On question cer- 
tifiée! by référée. 
See, also, 196 Fed. 705. 

Arthur B. Benziger, of Cincinnati, Ohio, for Kreuger. ' 
R. G. Williams, of Covington, Ky., for petitioner. 
C. L. Williamsofi, of Lexington, Ky., for other petitioners. 
C. C. Williams and J. W. Brown, of Mt. Vernon, Ky., for creditors. 

COCHRAN, District Judge. The référée bas certified this cause to 
me for an opinion as to whether proceedings in contempt should be 
instituted agaÎHst the bankrupt for failing to answer questions put 
to him. I do not think such proceedings should be instituted. The 
matter to be considered by the trustée under the guidance of the 
référée is whether summary proceedings should be instituted against 
the bankrupt to compel him to pay over to the trustée moneys or 
other property ôf the bankrupt estate withheld by him. I do not 
mean to intimate that such proceedings should be instituted. I sim- 
ply direct attention to this matter as the only one calling for such 
considération. The trustée and référée are on the ground, and are 
in much better position to détermine as to this than I am. I would, 
however, direct attention to several matters that should be taken into 
considération in reaching a conclusion as to this. 

First. Such proceedings are based on the position that the bank- 
rupt now bas in his possession or under his control moneys or prop- 
erty belonging to the estate, and it must be made out beyond a rea- 
sonable doubt that he bas before an order can go against him re- 
quiring that he disgorge. The fact that he may not bave treated 
his creditors right in the way he handled his property and its pro- 
ceeds is not a proper basis for such proceedings. It is not a proceed- 
ing to compel him to make good any previous default, but is based 
on a présent default in withholding from them assets which he now 
bas in his possession or under his control. 

Second. In comparing the goods which came into the hands of the 
receiver with goods purchased by the bankrupt before the bankruptcy 
to see the extent of the deficiency to be otherwise accounted for, care 
should be taken to see that the goods which came into the hands of 
the receiver are valued at exactly the same price at which they are 
charged against the bankrupt on the other side of the account. 

Third. In the bankrupt's response, of date December 21st, it is 
stated that the bankrupt's account with the bank of Mt. Vernon 
shows that there was deposited to his crédit between April 29 and 
October 5, 1911 — in a period of a little over five months — the sum 
of $17,710.43, which is over $3,000 a month, and that the whole of 

*FoT otber cases see same toptc & i numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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same was checked ont. It should be considered whfether or not this 
account does not afford a basis of tracking what became of the pro- 
ceeds of ail the goods that were sold, and whether, if it does not 
appear from such tracking thàt the bankrupt now has in his hands 
some of those moneys, there is any basis for summary proceedings 
against him. 

Fourth. It should be considered whether it is a fact, as claimed by 
the bankrupt, that he was for a great portion of the time absent from 
the store, when his clerk handled the cash taken in, and, if it is a 
fact, whether it has a tendency to create a reasonable doubt as to 
whether such shortage as may be is due to him. 

If it is determined that the facts justify the institution of a surh- 
mary proceeding, then the trustée should demand of the bankrupt 
such sum as it may be thought he is withholding, and upon his re- 
fusai to pay same over a pétition should be filed before me, setting 
forth the claim, demand, and refusai, and seeking an order against 
the bankrupt to show cause why he should not be ordered to pay 
said sum to the trustée, and in default of same to be punished for 
contémpt. Thereupon, and after the bankrupt has responded or failed 
to respond, the cause will be referred to the référée for proof and 
report, and on his report I will take such action as the testimony 
calls for. 



In re SAN MIGUEL GOLD MIN. CO. 
(District Court, W. D. Pennsylvanla. March, 1912.) 

1. Bankruptcï (§ 467*) — Involtjntakt Pétition — Findings of Spécial Mas- 

TEB. • 

A flndlng of the spécial master that persona presentiug an Involuntary 
pétition In bankruptcy were not creditors of the alleged bankrupt, made 
on conflictlng testimony of witnesses appearlng before him, and sup- 
ported by the testimony of a witness called by the petitioners, will not 
hé distûrbed on exceptions, though the petitioners assail the credlbility 
of such witness. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 929; Dec. 
Dlg. § 467.*] 

2. WiïNESsBS (§ 321*) — Impbachmbnt — Right or Paety to Impeach Own 

Witness. 

A party who calls a witness asserts hls credibillty, and he ought not 
to be heard to impeach his testimony, or to lusist that he is unworthy 
of belief. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. |§ 1094, 1099, 
1100; Dec. Dlg. § 321.*] 

In the matter of the San Miguel Gold Mining Company, bankrupt. 
Heard on exceptions to a report of the spécial master. Exceptions 
overruled, and report confirmed. 

Albert York Smith, S. S. Rqbertson, L. K. Porter, M. U. Stevenson, 
and Scott & Purdy, for bankrupt. 

Cari D. Smith and Geo. C. Bradshaw, for exceptants. 

•For other cases see same topio & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ORR, District Judge. This matter comes before the court upon ex- 
ceptions to the report of the spécial master, to whom was ref erred the 
questions whether this court had jurisdiction of the bankrupt, and 
whether the three persons who presented the involuntary pétition were 
creditors of the bankrupt ahd entitled to institute the proceedings in 
bankruptcy. The spécial master decided the first question in the af- 
firmative and! the second in the négative. The exceptions relate solely 
to the décision on the second question, and, while numerous, their 
number does not increase their importance. 

[1] The court has carefuUy gone over ail the évidence, of which the 
greater part appears to be immaterial and irrelevant, and has reached 
the conclusion that the spécial master was right. It is true that there 
was a marked conflict in the testimony of the witnesses ; but the spé- 
cial master had the witnesses before him, and could détermine best 
their credibility, because he had, in addition to their statements, their 
présence and their manner of testifying. . He appears to hâve relied 
to a considérable extent upon the testimony of one witness, whose 
credibility was bitterly attacked in the oral argument in this court 
and in the brief filed in support of the exceptions. Elaborate réf- 
érences were made to testimony intended to impeach the credibility 
of the witness. 

[2] When, however, it is considered that the witness was himself 
called by those who now bitterly assail him, and that by calling him 
they asserted his credibility, they ought not to be heard now to im- 
peach his testimony, or to insist that the spécial master was wrong in 
believing him, when the exceptants had asserted that he was worthy 
of belief by putting him upon the stand in support of the issues de- 
volving upon them. The practice of attempting to impeach the tes- 
timony of one's own witness is not a common one ; but it nevertheless 
is the subject of condiemnation. In Entwisle v. Seidt et al. (D. C, 
N. Y.) 155 Fed. 864, 19 Am. Bankr. Rep. 185, Judge Chatfield gives 
the matter some considération. The matter is also considered in 
Jacobs V. Van Sickle (C. C. A., 3d Cir.) 127 Fed. 62, 61 C. C. A. 
598, 11 Am. Bankr. Rep. 470, by Judge Gray, of this circuit. The 
case most directly in point, however, seems to be Dravo v. Fabel, 132 
U. S. 487, 10 Sup. et. 170, 33 h. Ed. 421. 

But, apart from this reliance upon the testimony of the witness who 
has been assailed, the évidence of the petitioners is so extremely un- 
certain and indefinite as to the nature of their claims that the référée 
rightly held that they were not creditors of the bankrupt. As to the 
claim of the other petitioner, J. H. Strode, the évidence shows that 
his claim as set forth in the pétition in bankruptcy was paidi long be- 
fore the filing of the pétition. 

The exceptions filed to the report of the spécial master must be 
overruled, and the report confirmed ; and it therefore follows that the 
pétition in bankruptcy must be dismissed, at the costs of the peti- 
tioners. 
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■;:; In re SECKLEp & SILA'^ERMAX. ■ ,. .; 

(District Court, B. D. New York. June !& 1012.) 

BABrKEUPTflT. (§ 381*) COMPOSITION-^'ONFIEMATION— QBJECTIOKS. , 

Wliere a eredltor of bankrupts and eue ; of th^ bankrupts oppo-sefl a 
,compo,sition, but made no appliciatipu, as to opposing auy cbiims listed, 
nor flled any objections to the composition, «or re'quested furtber référ- 
ence as to the advantaKe of the compôsïtion to orédltors, and the creditor 
still had untll a designated future date to file objections, or to make any 
application wlth référence to the proceeding to frame speciflcatious, the 
flndiiigs of the référée would not be disturbed, unless it appeared that 
further testiniony should be talteii .on niatters aP'pearing by the récor'2. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dig. § 591; Dec. 
Dig. § 381.*] 

■ ■■>( , 
In the matter of Seckler & Silverman, bankrupts. On objections to 
approval of a composition. Denied. 

Morris & Samuel Meyers, for objecting creditors. ;. 

Joseph Gans, for bankrupt. 

CHATF'lEIvD, District Judge. The schedules sho\y creditors tô 
such an amount that the assets reported would not justify a refusai to 
approve of the composition. The référée, therefore, seems to hâve re- 
ported correctly on the record as he states it. 

The creditors who oppose the composition, and one bankrupt, who 
also opposes, claim that, as the record indicates, they did not proceed 
with further testimony pending a décision of the gênerai question of 
advantage to creditors, which they believed the référée would décide 
in their favor. But their position is made untenable by their failure 
to attack the claims reported as allowed, or to move to expunge any 
of thèse claims. They also now oppose confirmation on the record, 
but hâve offered no affidavits and no objections, other than the oral 
comment on the facts reported. It appears by the record, however, 
that the sale of the assets, which was a matter of doubt to the référée, 
has been completed at a greater price than the amount which the réf- 
érée took as a basis ; also, the assumed claims to the Insurance money 
(which constitutes the balance of the estate) are open to some d'oubt. 

If the funds are in the hands of the trustée, I do not see why the 
référée should not pass on such claims as he allows and reports as 
debts, or if no claim is presented, and any creditor objects to any debt 
scheduled, he has the right to raise the question. But in the présent 
case the objecting creditors and the objecting bankrupt hâve made 
no application with respect to opposing any claims listed, nor filed any 
objections to the composition, nor requested further référence as to 
the advantage of the composition to the creditors. They hâve simply 
appeared in opposition, and the court must take the record presented. 
On that the court can dp nothing, unless it refers the matter for fur- 
ther considération. But as the creditors hâve until the ;24th to file 
objections, or to make any application with référence to tlie proceed- 
ing in order to frame spécifications, the court will direct that they 
do what they are advised before that time. 

Note. — Thls case was later referred back for further hearing by the référée. 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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McDERMOTT v. HAYES et al. (two cases). 

(Circuit Court of Appeals, First Circuit. Juue 18, 1912.) 

No.s. 968, 969. 

1. Courts (§ 346*) — Fedeeal ("oukïs — Remédies — Attaciiment — Property 

SUBJECI. 

Uiider Rev. St. §§ 915, 933 (IJ. S. Comp. St. 1901, pp. 6S4, 689), provid- 
Ing tliat in eommon-law cases iu tlie Circuit and District Courts plaintiff 
stiall be entitled to remédies l)y attacluneut similar to tliose provlded by 
the laws of the state, aud that an attachmeut shall be dlssolved wlien 
any continsency occurs by which, according to the laws of the state, the 
attachment wonld be dlssolved ou like process Instituted in the state 
courts, a plaintiff in an action at law In the Circuit Court for the Dis- 
trict of Massachusetts, who attaches real estate In JMassachiisetts, is 
governed by Kev. I_^ws Mass. c. 147, § 3, providing that no trust iniplied 
by law or declared by the parties shall prevent a creditor, havlug no no- 
tice of the trust, from attaching the land as if no trust existed, and 
he may attach the real estate of his debtor held by him under an oral 
trust of which plaintiff has no notice. 

lEd. Note. — For other cases, see Courts, Cent. Dig. § 918 ; Dec. Dlg. 
§ 346.* 

Issuanee of attachment followlng state practice. See notes to O'Con- 
nell V. Reed, 5 C. C. A. 606; Nederland Life Ins. Co. v. Hall, 27 C. C. 
A. .393.] 

2. Trusts (§ 136%*) — Creditob of Trustée — OsAt Trust — Notice to At- 

taching Creditor — "Subject to Attachment." 

The recelver of a company sulng at law attaehed the real estate 
standing In the name of défendant who had been an ofBcer of the com- 
pany at the tlme of the accrual of the cause of action. Défendant held 
the title under an oral trust In favor of a third person. At the tlme he 
so acqulred it, the company had no interest In It or in the third person, 
and défendant was under no obligation to communicate to the company 
the facts of the third person's interest. Held that, sinee there was no 
presumption that the third person eommunicated the tacts to the com- 
pany and since defendant's knowledge unconnected wlth the business of 
the company was not chargeable to It, the recelver was not chargeaUe 
wlth knowledge of the oral trust, and the real estate was subject to at- 
tachment within Rev. Laws Mass. c. 147, § 3. 

[Ed. Note.— -For other cases, see Trusts, Cent. Dig. § 182; Dec. Dig. 
i 1361/2.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6712-6718; 
vol. 8, p. 7807.] 

3. Corporations (§ 428*) — Notice to Officers — Effect. 

Notice to an officer of a corporation Is not such notice to it as will 
affect its rights, unless such notice is in regard to a matter comiiig with- 
in the offlcer's sphère of duty whlle attendlng to the business of the cor- 
poration and acqulred while so actlng. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1748-1761 ; 
Dec. Dig. § 428.*] 

4. Trusts (§ 13614*) — Creditor of Trustée — Remedy — Notice of Trust. 

An affidavlt by défendant in support of hls motion to dissolve au at- 
tachment of real estate sltuated in a county m Massachusetts, which 
allèges that he holds such rciil estate under an oral trust In favor of a 
third person, but which does not disclose that he holds property In other 
countles in the state uiider a similar trust, does not glve notice to plain- 

•For other cases see same topic & § fiDMBEK in Dec. & Am. Digs. 1907 to date, & Rep'r iDdeias 
197 F.— 9 
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tlff of an oral trust affectlng the real estate In the other counties, and 
the same may be subsequently attached. 

[Ed. J^ote. — For other cases, see Trusts, Cent Dlg. § 182; Dec. Dig. 
§ 136%.*] 

5. AppEAii AND Ebeor (§ 99*) — Final Decbee. 

Where, In actions at law In which plalntlff attached real estate, a 
thlrd person Intervened, aud alleged that défendant held the légal tltle 
under an oral trust In favor of the third person and prayed for relief 
obtalnable only in equity, a decree condltlonally dlssolving the attach- 
ment Is appealable as a final decree In equity, though the intervening 
pétition is anclllary to the original actions. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 661- 
669; Dec. Dig. § 99.*] 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Actions at law by Frank P. McDermott, receiver, against Alfred 
S. Hayes, in which Willard G. Nash intervened. There was an order 
of the District Court (194 Fed. 902) discharging attachments made 
by plaintiff, unless he executed a bond to protect the rights of the 
intervener, and plaintifï appeals. Reversed. 

Nelson B. Vanderhoof, of Boston, Mass., for appellant. 
Alfred S. Hayes, of Boston, Mass., for appellees. 

Before PUTNAM, Circuit Judge, and BROWN and HALE, Dis- 
trict Judges. 

HAIyE, District Judge. This is an appeal in thèse two cases from 
the decree of the District Court upon the intervening pétition of Wil- 
lard G. Nash. The record shows that the cases are actions at law, be- 
gun by writs dated September 28, 1911, and entered at the October 
Term, 19il, of the Circuit Court for the District of Massachusetts. 
On Qctipber 2, 19U, the plaintifï made an attachment on thèse 
writs of'âll the right, title, and interest, which the défendant had in and 
tô atiy aiid âll real estate in the county of Suffolk. On October 26, 
1911, the défendant, Hayes, fîled a motion in each case for the dis- 
charge of the attachments of real estate in Suffolk county. Thèse mo- 
tions describe the parcels attached, and recite that, although the record 
title to those parcels stood in the name of the défendant, Hayes, he 
was not in fact the owner thereof, but held the same as trustée for 
one Willard G. Nash, and for the creditors of Nash, whereupon the 
plaintifï moved that a spécial precept be issued in each case to attach 
any real estate of the défendant, Hayes, in Middlesex county, and in 
Norfolk county, and on the same day the motions were allowed, 
spécial precepts were issued, and on October 30, 1911, attachments 
were made of any real estate standing in the name of the said Al- 
fred S. Hayes, in Middlesex and Norfolk counties. On November 7, 
1911, the défendant Hayes fîled a motion in each case for the dis- 
charge of said attachments of real estate in Middlesex and in Norfolk 
counties. Thèse motions describe the parcels of land under attach- 
ment, and ask that the attachments be discharged, for the reason that, 

>Far other caaes see same topic & i numbeb In Dec. & Am» Cigs. 1907 to date, & Rep'r Indexes 
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although the record stood in the name of the défendant, Hayes, he did 
not own said real estate, but held it in trust for Willard G. Nash and 
Nash's creditors. At a hearing in the Circuit Court on motions to 
release the attachments, it was ordered by the court that matters of 
fact under thèse motions be found by a master. Charles K. Darling, 
who was appointed master, filed his report on December 11, 1911, 
finding in substance as f ollows : 

(1) That the real estate under attachment was conveyed to the de- 
fendant, Hayes, by Nash in fee simple. 

(2) That the défendant, Hayes, had made an oral agreement with 
said Nash, and the latter's creditors, to hold the said real estate as 
trustée for them. 

(3) That there was no written agreement, mémorandum, or déclara- 
tion of trust between the défendant, Hayes, and Nash as to said real 
estate, either in the deeds of conveyance or elsewhere. 

(4) That there was a power of attorney on record from said Nash 
to the défendant, Hayes, but that said power contained no express 
référence to any trust. 

(5) That the motions to discharge the Suffolk county attachments, 
and the accompanying afïidavits, contain no référence to, or notice 
of, a trust regarding the real estate afterwards attached by the plain- 
tiff in Middlesex and Norfolk counties. 

(6) That said causes of action against the défendant, Hayes, ac- 
crued prior to the appointaient of the plaintiff, as receiver of the Con- 
tinental Company. That at the time said actions accrued the défend- 
ant, Hayes, was a director, a member of the executive committee, 
assistant treasurer and secretary of said corporation. That no officiai 
of said Company (except the défendant, Hayes) or any one else con- 
nected with said company had knowledge of said oral trust agreement. 
That neither the plaintiff receiver, nor his counsel, had any knowledge 
of said oral trust until after the filing of the aforesaid motions to dis- 
solve 'the Suffolk county attachments (which motions and affidavits 
set forth the oral trust agreement only as regards said Suffolk county 
real estate and not as regards the Middlesex and Norfolk real es- 
tate subsequently attached). That at the time of making the Suffolk 
county attachments the plaintiff receiver and his counsel had no 
knowledge of said trust and acted in good faith and in the belief that 
the land in question was the property of the défendant, Hayes; and 
that as to the subséquent attachments in Middlesex and Norfolk coun- 
ties they had no notice, "unless as a matter of law the aforesaid affi- 
davits filed by the défendant, Hayes, in regard to the Suffolk county 
attachments, constitute such notice," upon which the master did not 
pass. 

On February 15, 1912, a hearing was held in the District Court, 
the cases having come over from the Circuit Court. Upon the sug- 
gestion of the learned judge sitting, the motions and affidavits to 
which we hâve referred were then supplemented by an intervening 
pétition filed by Willard G. Nash, asking for the dissolution of the 
plaintiff's attachments, for the reasons set forth in the motions to 
which we hâve referred. This pétition was filed nunc pro tune, and 
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the hearing proceeded upon ît. The master's report was considered 
as having bèen made upon the întervening pétition. To this pétition 
the plaintiff receiver demurred, on the ground thatit did net show 
that the plaintiff had notice or knowledge, as required by the statutes 
of Massachusetts, at the time the attachments were made, that the 
property was held by the défendant, Hayes, on an oral trust for the 
benefit of Nash, the petitioner, and on the further ground that the 
pétition was f ounded on a trust agreement not in writing as pro- 
vided by the statutes of Massachusetts. On March 11, 1912, the Dis- 
trict Court entered its interlocutory décree ordering that the attach- 
mens be dissolved uniess within five days the plaintiff receiver give 
a bond in the sum of $20,000, conditioned upon thé' payment of alî 
damage sustained by'reason of the attachments, in the event of their 
being held invalid in the intervening pétition, or elsewhere. 194 Fed. 
902. Although the District Court did not affirmatively overrule the 
plaintiff's demurrer, the action of the court reached that substantiaî 
resuit. On March 16, 1912, the plaintiff receiver appealed in each 
case, and filed his assignment of errors and his appeal bond. And 
thus the cases come before us. 

[1] 1. Should the District Court hâve sustained the âppellant's de- 
murrer ? 

The District Court substantially overruled the demurrer by a dé- 
cree dissolving the plaintiff's attachments of real estate. 

It is now urged by the appellant that the pétition, to which he 
has demurred!, failed to allège that the appellant, the plaintiff, had 
notice of the oral trust agreement set out in the pétition, at the time 
the attachments were made, as required by the statutes of Massachu- 
setts. The following statute is brought to our attention (Revised 
Laws, c. 147, § 3) : 

"No trust concernlng land, whether Implied by law or created or declared 
by the parties, shall defeat the title of a purchaser for a valuable considéra- 
tion and wlthout notice of the trust, nor prevent a creditor who has no no- 
tice of the trust from attachlng the land or froui taking it on exécution in 
llke manner as If no such trust existed." 

Section 915 of the United States Revised Statutes provides that 
in common-law causes in the Circuit and District Courts the plaintiff 
shall be entitled to remédies, by attachment or other process, against 
the property of the défendant, similar to those which are provided 
by the laws of the state in which such court is held for the courts 
thereof. In Schunk v. Moline, Milburn & Stoddart Co., 147 U. S. 
507, 13 Sup. Ct. 416. 37 L. Ed. 255, the Suprême Court gives force 
to this statute, in matters where the jurisdiction of the court is in 
question. By section 933, Revised Statutes of the United States, Con- 
gress has provided further that: 

"An attachment of property upon process Instituted In any court of the 
United States, to satlsfy such judgment as may be recovered by the plaintiff 
thereln, except in cases mentioned in the preceding nlne sections, shall be 
dissolved when any contingency occurs by which, according to the laws of 
the State wbere sald court is held, such attachment would be dissolved upon 
lilie process instituted iu the courts of said state: Provided, that nothing 
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lierein containpd shall interfère wltb any priority of the United States in 
paj'nient of délits." 

Under the statutes of the United States, and in pursuance of the 
practice of fédéral courts, it is clear that chapter 147, § 3, of the 
Revised Statutes of Massachusetts, applies in this proceeding. The 
statute has received the interprétation of the Massachusetts court in 
Attorney General v.. Massachusetts Benefit Association, 173 Mass. 
378,, 53 N. E. 879, where the court said : 

"Tlie statute is broad in Its terins and makes no exception in regard to 
the nature of the trust. It expressly déclares that uo trust shall prevent a 
créditer who had no notice of it froni attaching." 

In that case the attachment was the same in form and substance as 
the attachments in the cases now before us. In United States v. 
Canal Bank, 3 Story, 79, 82, Fed. Cas. No. 14,715, Jud.ie Story said: 

"I understand that, under the local laws of Massachus» it.-, and Maine 
(which upon this subjeet are the saine), it has been held, that the attaching 
créditer is entitled to a prier satisfaction, ont of the real estate attached, 
if he has not, at the tlme of the attachment, any notice of the prier uii- 
recorded deed." 

Judge Story also gives his opinion that in states where there is 
no such local statute an attaching créditer in ail cases, except cases 
of fraud or gross négligence, can entitle himself only to the same in- 
terests and rights in the estate attached as the debtor himself has, or 
would hâve at the time of the attachment, against the purchaser. The 
law, when unafifected by local statute, is clearly stated in Drake on 
Attachment (7th Ed.) § 234, and cases cited. But it is not necessary 
for us to consider what the law would be, apart from the statute 
of Massachusetts ; for in thèse cases, as we hâve seen, we are bound 
to follow that statute. 

In the proceedings at bar the matter is presented in a somewhat 
informai way, as we hâve already suggested. If, however, we pro- 
ceed upon the idea that in the Circuit Court the matter was heard 
on demurrer, it will be seen that the appellant demurred to the péti- 
tion upon grounds which we hâve already stated. It seems clear 
that the appellant can be held to hâve admitted by his demurrer only 
what is stated in Nash's pétition, namely, that the real estate, al- 
though it stood in the name of the défendant, was the property 
of the petitioner, "and that the same stood in the name of the dé- 
fendant upon an oral trust, which said oral trust has been found 
by a master upon a référence of that question, the same being al- 
ready on file in this cause." From the record it appears, then, that 
the appellant admitted in his demurrer only the facts found by the 
master, the substance of which we bave already stated. The master 
has covered the c|uestion of actual notice by his finding that the ap- 
pellant and his attorney "had no knowledge of said trust, and acted 
in good faith and in the belief that the land in question was the prop- 
erty of the défendant, Hayes, as evidenced by the deeds and power of 
attorney on record." The master did not pass upon the question 
whether the appellant had any notice other than actual notice, be- 
lieving that this was a matter of law for the court to décide. By his 
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report, however, it appears that no officiai of the Continental Com- 
pany — and no one else connectée! with the company — except the de- 
fendant, Hayes, had knowledge of the oral trust agreement. The 
petitioner, Nash, asserts: 

"(1) That Inasmuch as the défendant, Hayes, at the tlme said causes of 
action accrued, was an officer of the Continental Téléphone Company, the 
real plalntlff in thèse actions, actlng through Its reeelver, the appellant, and 
Inasmuch as sald oral trust agreement between Hay'es and Nash existed at 
the tlme the actions accrued, therefore the company and its reeelver must be 
held to hâve had constructlve notice of the oral trust agreement. 

"(2) Ttiat the motions and affldavits of the défendant, Hayes, flled soon 
after the attachments of the SufColk county real estate, and setting forth the 
trust agreement as regards Suffolk county, constitute notice to the appel- 
lant of the oral trust regardlng the Norfolk and Mlddlesex real estate. 

"(3) Tliat a certain power of attorney from Nash to Hayes, recorded with 
the SufColk county deeds September 2, 1909, constltutes notice to the appel- 
lant of the oral, trust agreement." 

[2] This is not a case in which it is sought to charge the principal 
with notice of matters within the knowledge of the agent. Such cases 
hâve ûsually arisen where the principal has brought suit against some 
third person, or is being sued by some third person; and the knowl- 
edge imputed to the principal has been concerning something within 
the scope of the agent's authority. In the cases at bar the principal 
lias brought suit against its former agent, Hayes, and has attached 
real estate standing in the name of such agent. That agent is now 
asserting that the principal must be charged with notice or knowledge 
that he, the agent Hayes, held the attached real estate in trust for an- 
other, and that such knowledge must be imputed to the principal 
because the défendant had at one time been its agent. It appears af- 
firmatively, however, that although the défendant, Hayes, was an of- 
ficer in the Continental Company at the time the causes of action ac- 
crued, no other officiai of thè company had any knowledge of the 
trust agreement. No one else in the company had any such knowl- 
edge. Hayes, then, had not, in fact, communicated his knowledge to 
anybody in the company. Neither the plaintiff recèiver nor his coun- 
sel had such knowledge until after the attachment was made. It does 
not appear that Hayes acquired his knowledge of the oral trust agree- 
ment while acting in his capacity as an officer of the plaintifï com- 
pany. At the time he acquired it, the plaintiff company had no in- 
terest in Nash. It had ho interest in the real estate in question, or 
in the trust relating to it. It does not appear that there was any 
reason or obligation on the part of the défendant, Hayes, to com- 
municate to the plaintiff company any facts concerning his relations 
with Nash, or with Nash's interest in the real estate; and it does 
not appear that he did communicate any information concerning such 
facts to the company. The company did not become interested in 
the real estate until its first attachment, October 2, 1911, about eight 
months after the recèiver was appointed, and about eight months 
after the défendant, Hayes, had ceased to be an officer in the com- 
pany. We cannot conclude that the former knowledge which Hayes 
had about matters unconnected with the company's business can 
charge the company with notice eight months later. There can be 
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no presumption of law or in fact that Hayes ever commun icated to 
the Company any knowledge wtiich he had of the trust agreement. 
This knowledge in no way related to the business of the company, 
and, while the company might properly be held to be charged with 
notice of Hayes' knowledge concerning matters relating to the corpo- 
ration business, it cannot be chargeable with knowledge of things 
which the agent knew, but which had no connection with the corpo- 
ration business. 

[3] The prevailing rule upon this subject in the fédéral courts is 
that notice to an officer of a corporation is not such notice to the 
•corporation as to afïect its rights, unless such notice or knowledge 
of the officer is in regard to a matter coming within the sphère of 
his duty while attending to the business of the company, and acquired 
while acting in regard to the same. Armstrong v. Ashiey, 204 U. S. 
272, 283, 27 Sup. Ct. 270, 51 L. Ed. 482; Fidelity & Deposit Co. v. 
Courtney, 186 U. S. 342, 363, 364, 22 Sup. Ct. 833, 46 L. Ed. 1193. 

There is no reason, apparent f rom the testimony in the cases be- 
fore us, for holding that, in regard to his dealings with Nash, Hayes 
was in any sensé the agent of the plaintiff company. So far as ap- 
pears from the record, the appellant had no actual knowledge, and' 
no constructive notice of the oral trust agreement. He must then be 
held, in the language of the statute, to hâve been "a creditor who has 
no notice of the trust." 

[4] The motions and affidavits of the défendant, Hayes, filed after 
the Suffolk attachments, alle?ing the oral trust agreement relating 
to Suffolk county real estate, did not constitute notice to the appellant 
that there existed also an oral trust relating to the Norfolk and Mid- 
dlesex real estate and did not defeat the appellant's subséquent at- 
tachments of the land in Middlesex and Norfolk counties. There 
was nothing in the Sufïolk afïidavit to charge the appellant with 
knowledge, or even to lead him to suspect, that the alleged oral trust 
agreement concerned any property other than that in Suffolk county. 
This becomes apparent on reading the motions and affidavits of 
record. We find, too, that the power of attorney from Nash to Hayes 
on record in Suffolk county cannot be held to contain any notice of 
the oral trust agreement, or any intimation that such an agreement 
existed. From examination of the whole record we are constrained 
to hold that the appellant's attachments of real estate were made in 
good faith and without notice of the oral trust agreement. We think 
the appellant's demurrer should hâve been sustained. 

[5] 2. The cases properly come before us on appeal. The in- 
tervening pétition of Nash is ancillary to the original proceedings. 
It is directed to the equity side of the court. It prays for relief ob- 
tainable only in equity. It has been treated by the District Court as 
équitable in its character, and has been made the subject of a "decree" 
by that court. Although the decree is spoken of as interlocutory, it 
was in its character a final decree. It dissolved the attachment and 
ended the common-law proceeding. In Krippendorî v. Hyde, 110 
U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145, the Suprême Court held that 
a bill filed on the equity side of the court, to regulate a judlgment in 
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a suit at law in the same court and, thereby to prevent injustice, is 
ancillary to the original suit. FoUowing the doctrine of that case, 
in Wabash Railroad v. Adelbert Collège, 208 U. S. 38, 54, 28 Sup. 
Ct. 182, 52 ly. Ed. 379, the Suprême Court has saidi that, for the pur- 
pose of avoiding injustice, when the court has assumed jurisdiction 
of the subject-matter of a suit, it may hear ail matters relating to 
the control of the property involved, and détermine ail questions re- 
lating to it. The law on this subject was clearly stated, and the early 
décisions reviewed in Freeman v. Howe, 24 How. 45Ô, 460, 16 L. Ed. 
749. 

In Minnesota Co. v. St. Paul Co., 2 Wall. 609, 632, 17 L. Ed. 886, 
in speaking for the court, Mr. Justice Miller said : 

"No one \yould hesitate to say tliat, accordius to tUe Eiifïlish clianceiw 
practice, a bill to enjoin a .imlgnient at law is au original bill lu the eliau- 
cery sensé of the word. Yet this court bas decided niaiiy times that wheii a 
bill is fllèd in the Circuit Court to eii.loin a .ludjîiueut of that court, it is iiot 
to he considered inerely as an orighial bill, but as a continuation of the pro- 
eeediug at law." 

In Gregory v. Pike, 67 Fed. 837, 15 C. C. A. 33, this court had 
before it an appeal from the Circuit Court. In that case one of the 
défendants claimed an interest in the subject of litigation, and was 
made a party défendant against the objection of the complainant. He 
filed a cross-bill whicli was dismissed in the lower court on the ground 
that he had been improperly made a défendant. In speaking for the 
court, Judge Putnam said that this défendant "was entitled at some 
stage of the cause below * * * to intervene pro interesse suo 
by summary pétition. There is no rule touching the merits or neces- 
sities of technical proceedings which prevents the court from re- 
garding his cross-bill as such a pétition. This court may, therefore, 
on the principles already laid down, treat the cross-bill * * * as 
in efifect a pétition to intervene, and confirm the decree." 

In the cases at bar the intervening pétition of Nash may be treated 
as an équitable proceeding. The decree made by the District Court 
upon that pétition and on équitable principles présents a matter to 
v/hich an appeal lies. 

It is not necessary for us to consider the f urther questions presented 
by the record. 

It is ordered in each case that the decree of the District Court dis- 
solving the attachments be vacated. The appellant recovers his costs 
in this court 
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WESTERN DRY GOODS CO. et al. v. BAXTER et al. 

(Circuit Court of Appeals, Ninth Circuit. June 3, 1912.) 

No. 2,050. 

1. Banketjptcy (§439*) — Appellate Pkoceedings — Mode of Review. 

Where the facts upon which an order of a court of bankruptcy was 
based are not in controversy, but their légal imiiort only, and the order 

*For other cases sèe same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Is oiie of the regular steps in the bankruptcy proceedins's, it is revlewable 
on pétition to revise In niatter of law under Bankr. Aet July 1, 1898, 
C. 541, § 24b, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432). 

[Ed. Note. — For other cases, see Banlvruptcy, Cent. Dig. § 915; Dec. 
Dig. § 439.* 

Appeal and review In bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankruptcy (§ 269*) — Sale of Propebty— Proceedinqs bt Creditor to 

Set .\side. 

The property of a bankrupt corporation, consisting of a large stock of 
mercliandise, was sold, tlie sale confirmed, the price paid, and the pur- 
eliaser went into possession, and sold a large part of the stock at retall 
with other goods. Held, that a creditor could not maintain a pétition 
for a sumniary order setting aside the sale, and requiring tlie purchaser 
to turn over the remainlng property and the proceeds of that sold, on 
the ground that through a conspiracy between the purchaser and former 
employés of the bankrupt the stock was purchased for a grossly inadé- 
quate price, the remedy in such case, if any, being by a pleuary suit by 
the trustée for an accounting, and there being no allégation of collusion 
on bis part, or that he had been requested to bring such a suit, nor that 
any tender had been niade to the purchaser or was practicable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 370; Dec. 
Dig. § 269.*] 

3. Bankruptcy (§ 368*) — Receivers — Compensation — "Conduct Bosiness." 

A receiver in bankruptcy who took possession of, advertised, and sold 
the property of the bankrupt, consisting of a stock of merchandise, was 
more than a mère custodlan, and entltled to compensation aceordingly 
under Bankr. Act July 1, 1898, § 48d. as added by Act June 25, 1910, 
c. 412, § 9, .36 Stat. 840 (U. S. Comp. St. Supp. 1911, p. 1502), but where 
he kept the store open only during the remalndér of the day on which 
he took possession, whlle a spécial sale then in progress was continued 
by the employés of the bankrupt, after which he closed the store, and 
sold the stock in bulk, he did not "conduct the business" of the bank- 
rupt in such sensé as to entitle hlm to additional compensation under 
subdivision "e" of said section. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571 ; Dec. 
Dig. § 368.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1415-1417.] 

Pétition for Revision of Proceedings of the District Court of tlie 
United States for the Northern Division of the Western District of 
Washington, in Bankruptcy. 

In the matter of Charles Knosher & Co., a corporation, bankrupt. 
On pétition of the Western Dry Goods Company and others to re- 
view orders of the District Court. Modified and affirmed. 

On the 27th day of February, 1911, Charles Knosher & Co., a corporation 
engaged In gênerai merchandise and department store business In the city of 
Seattle, Wasb., was adjudged bankrupt in an involuutary proceeding brought 
for that purpose in the District Court of the United States for the Western 
District of Washington, the adjudication being had upon a pétition alleglng 
bankruptcy, and an answer admitting the same. Thereupon, and on the same 
day, Sutcllffe Baxter, upon the choice of the creditors, was appolnted re- 
ceiver by the court, and qualified and took possession of the property of the 
bankrupt. On March 20th he was elected trustée by the creditors, and con- 
tinued to act as such. 

On the 27th of February, when the receiver took possession of the estate 
of the bankrupt, consisting of goods, wares, and merchandise held for sale, 

•For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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there was a clearance sale going on. He allowed this sale to go on untll the 
close of business on that day, then closed the store, and at once began to 
take an inventory. The inventory was begun on February 27th, and com- 
pleted March 6th. In taking thls inventory the receiver found that the mer- 
chandise was marked only with the~retail selling price, there being nothing 
to show the original cost price ; that in fixing the price no spécifie percentage 
had been added to cost, the merchandise being offered for sale at a profit 
ranging from 25 to 100 per cent., so that it was not practlcable to ascertain 
original cost by deducting a certain deflnlte percentage to be regarded as 
profit from the marked selling price of the goods. 

After the filing of the Inventory and on March 9, 1911, the référée in bank- 
ruptcy appointed three appraisers, who made a formai but not an actual 
appraisement of the property shown in the inventory, and flled their report 
of the appraisement on the same day in the office of the référée of bank- 
ruptcy. The value of the stock was retumed by the appraisers at $42,214.87. 
Thereafter the référée made an order of sale, and the sale was set for 
March 13th upon sealed bids. Among the bids recelved was one for $50,027. 
The receiver adjudged the bids insufflcient, and they were rejected, and 
new bids were called for and opened on the 15th. Among thèse bids was 
that of the respondent In this case, John Anisfleld Company, whose bid was 
$57,000, which was received and aecepted, and the stock of merchandise was 
sold to him in bulk on March 16, 1911. 

On Apïil 20, 1911, the Western Dry Goods Company and other creditors of 
the bankrupt flled their pétition, and on April 26, 1911, their amended péti- 
tion with the référée reciting the proceedlngs that had been had in the case, 
and aileging that the employés of the bankrupt had fraudulently conspired 
with John Anisfield Company for the purpose of deceiving the otticers of the 
court, and had made up an inventory of the stock of goods, wares, and mer- 
chandise belonglng to. the bankrupt, which were sold for an amount greatly 
less than the fait market Wholesale value of said stock, and greatly less tlian 
the actual market value thereof ; that, in pursuance of the conspiracy, the 
employés of the bankrupt advised the John Anisfield Company of the actual 
value of the stock, but concealed the information from ail others ; tliat the 
receiver and trustée aecepted the said false and îraudulent inventory as true, 
and, upon the assumption that said inventory did represent the true value of 
said stock, the said appraisers did return their appraisement into court; 
that John Anisfleld Company had taken possession of said estate, and since 
the date thereof had been selling the same at spécial bankrupt sale, and, as 
petltioners were informed and believed, had realized the sum of $50,000, and 
was threatening to sell the remainder of the stock to an Innocent purchaser, 
and remove the same from the .lurisdiction of the court. 

The prayer of the pétition was that the appraisement, order of sale, and 
confirmation of sale be set aside, and that the John Anisfield Company be 
required to pay into the registry of the court the money theretofore received 
by them ont of the estate o( the bankrupt, ànd that the stock remaining on 
hand and unsold be retumed to the possession of the receiver. The pétition 
also prayed for an injunction commanding the said John Anisfleld Company, 
their agents and représentatives, from selling, removing, disposing of, or in 
any way interfering with the remainder of said stock of the banlirupt then 
in their hands and under their control.^ The pétition was supiwrted by the 
affldavlts of Eugène G. Andersen, the président and treasurer of the Western 
Dry Goods Company, and Ole A. Kjos, one of the appraisers appointed by 
the référée in bankruptcy Both affidavits refer to conversations with two 
employés of the bankrupt, Henderson and Barr, in which it was stated by 
them tbat the inventory was reduced in the value and quantity of the stock 
and the information as to such réduction in value and quantity conveyed to 
John Anisfield Company, so that they mlght purchase the stock at a grossly 
inadéquate value, and thereby realize enough to pay their own claim in full 
and retui-n the balance to the bankrupt. 
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To this pétition Jotm Anisfield Company interposed the objection that the 
court had no jurisdiction to entertain the pétition, because of tbe tacts ap- 
pearing of record In the case showing the proceedings thereln. Tlils pétition 
came on to be heard before the référée in banltruptcy, together with objec- 
tions made thereto. ïhe objections were sustained, and the prayer of the 
pétition denled and the pétition dismlssed. 

A pétition for review was tal<en to the District Court upon the return of 
the référée showing that the objection to jurisdiction had been sustained by 
the référée for two reasons: First. That there was no allégation in the orig- 
inal or amended pétition of any improper conduct on the part of the trustée 
of the estate, or of his attorneys. Second. That it was not alleged that there 
had been any demand made upon said trustée or his attorneys by the peti- 
tioning creditors that said trustée should proceed agalnst the said John Auis- 
field Company to obtain the relief sought by said pétitions, or any other re- 
lief, in the interests of ail the creditors. Without passing upon the question 
of jurisdiction, the District Court proceeded to consider the pétition upon its 
merits upon a hearing upon affldavits, and upon such hearing the court 
denled the pétition. 

On March 20th, the receiver havlng flied a report of his proceedings, an or- 
der was entered approvlng his report, and maklng an allowance to the re- 
ceiver of $2,500 with a like sum of §2,500 to his attorneys. It later appearing 
that this allowance to the receiver and his attorneys had been made without 
notice to the creditors, an order was made requlrlng the receiver to make 
application for his allowance and glve notice of such application, whlch was 
done. On July 10, 1911, the matter was submltted to the court for its déter- 
mination, and as a basls for this détermination it was stlpulated by the par- 
ties to the proceedings that the total amount of cash actually disbursed by 
Baxter as receiver was $61,312.87, and the total amount of cash received by 
hlm as trustée, and then being disbursed was |54,496, and that said cash 
amounts were the sums to be considered by the court In determlnlng the mat- 
ter of the compensation of the receiver and trustée, and the attorneys of the 
receiver and trustée. Thereafter, on September 23, 1911, the court deter- 
mined that Baxter as receiver had conducted the business of the bankrupt, 
and was entitled to compensation as receiver on the sum of $61,312.87 for the 
performance of his ordinary duties as such receiver at the rate prescrlbed in 
section 48d of the Bankruptcy Act, and that he was entitled to extra com- 
pensation at the same rate under section 48e on said sum, $61,312.87, for con- 
ducting the business of the bankrupt as receiver, and that Baxter was en- 
titled to compensation on said sum of $54,496 for his services as trustée of 
said estate up to the date of the final submission of the matter at the rate 
prescrlbed in section 48a of the Bankruptcy Act, and that the attorneys of 
the receiver and trustée were entitled to an equal amount for thelr services 
up to the date of the submission of the matter to the court. 

Thereupon the court made an order allowlng the receiver and trustée 
$2,201.20, and allowlng a like sum of $2,201.20 to the attorneys for such re- 
ceiver and trustée In full of ail services rendered up to the date of the final 
submission of the matter to the court. 

The questions involved In thèse proceedings are brought hère by pétition 
for review under section 24b of the Bankruptcy Act 

Nelson R. Andersen and Hughes, McMicken, Dovell & Ramsey, 
ail of Seattle, Wash., for petitioners. 

Harold Preston and O. B. Thorgrimson, both of Seattle, Wash., 
for respondent John Anisfield Co. 

Leopold M. Stern, Walter A. McClure, and McClure & McClure, 
ail of Seattle, Wash., for ail other respondents. 

Before GILBERT, ROSS, and MORROW, Circuit Judees. 
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MORROW, Circuit Judge (after stating the facts as above). [1] 
The respondents (not including John Anisfield Company) hâve filed 
their motion to dismiss the pétition on the ground that the questions 
are reviewable only by appeal, and because the détermination of this 
case involves a considération of évidence and a détermination of dis- 
puted questions of fact. 

Section 24b of the Bankruptcy Act provides as follows: 

"The several Circuit Courts of Appeal shall hâve jurlsdlction in equlty, ei- 
ther Interlocutory or final, to superintend and revise In matter of law the 
proeeedings of the several Inferior courts of bankruptcy vplthin their jurls- 
dlction. Such power shall be exercised on due notice and pétition by any 
party fl.ggrieved." 

The eiïect of bringing the proeeedings of the District Court to this 
court for revision under this section is to Umit the review to matters 
of law. Where facts are to be reviewed the proeeedings must be 
brought hère by appeal or writ of error. The facts recited in thèse 
proeeedings and material to the question at issue do not appear to be 
in doubt, or, at mo^st, they are not a subject of controversy upon this 
pétition for review. The only controversy is as to their légal import 
in the bankruptcy proeeedings. Such questions may be reviewed upon 
a pétition for revision. In re Lee, 182 Fed. 579, 105 C. C. A. 117; 
In re Frank, 182 Fed, 794, 105 C. C. A. 226; Coder, Trustée, v. Arts, 
213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008. 

In Schuler v. Hassinger, 177 Fed. 119, 100 C. C. A. 539, the Cir- 
cuit Court of Appeals for the Fifth Circuit had before it appeals and 
pétitions for revision involving, among other questions, the objection 
that the property of the bankrupt had been sold for a grossly inadé- 
quate sum, and the objection that the sale was collusive, and was 
absolutely unfair, illégal, and void. The appeals were dismissed, and 
the questions reviewed upon the pétition for revision. The same con- 
struction of the statute applied in that case sanctions the review of 
the questions presented by the pétition for révision in this case. The 
motion for the dismissal of the pétition is therefore denied. 

[2] The first question to be considered upon this review of the 
proeeedings is the sufficiency of the amended pétition filed with the 
référée in bankruptcy by the Western Dry Goods Company, and other 
creditors, praying that the appraisement, order of sale, and sale of 
the stock of goods of the bankrupt estate be set aside, and that John 
Anisfield Company be required to pay into the registry of the court 
the money received by them out of the estate of the bankrupt, and 
that thé stock remaining on hand and unsold be returned to the pos- 
session of the receiver, The objection to this pétition was in the 
nature of a demurrer, raising the question as to its sufficiency. No 
improper conduct is charged in the pétition against Baxter, the re- 
ceiver, or against Baxter, afterwards the trustée, or against his at- 
torneys. It is not alleged that demand was ever made by the com- 
plaining creditors upon the trustée to recover the property of the 
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bankrupt estate, or its value from John Anisfield Company. Il ap- 
pears that at the time the amended pétition was filed the sale of the 
bankrupt property had been made by the bankruptcy court, and the 
sale had been confirmed; that the purchaser had gone into posses- 
sion of the property, had disposed of about one-half of the stock pur- 
chased, together with new stock mixed with the bankrupt stock ; that 
the purchase price had been paid, and about one-half of the purchase 
money had been distributed by the trustée to the creditors as divi- 
dends, and for the expenses of administration ; that no tender had 
been made to the purchaser of the purchase price, and no tender ap- 
pears to hâve been practicable under the circumstances, and no surety 
or indemnity had been offered the purchaser. It is clear that, if the 
creditors of the bankrupt were entitled to any relief by reason of the 
alleged inadequacy of the price received for the stock of goods, it was 
not by summary proceedings, but should hâve been obtained through 
the trustée in an action against John Anisfield Company for an ac- 
counting, and if the trustée and his attorneys were hostile to the pro- 
ceeding, as intimated, but not established, he could hâve been required 
by order of the bankruptcy court to permit the use of his name in 
such an action with new attorneys, or, failing in that, the trustée could 
bave been removed and a new trustée appointed with new attorneys 
instructed to oroceed by proper action to détermine the rights of the 
bankrupt estate in a plenary action. We think the pétition and 
amended pétition were insufficient and properly dismissed by the réf- 
érée. 

[3] It is next objected that the allov/ance of compensation to the 
receiver and trustée and to his attorneys were in excess of the com- 
pensation provided by the statute. Section 48a of the Bankruptcy 
Act, as amended by Act June 25, 1910 (36 Stat. 838, 840), provides : 

"Sec. 48. Compensation of trustées, recelvers and marshals. 

"(a) Trustées shall receive for tlieir services, payable after tliey are ren- 
dered, a fee of five dollars deposited with tlie clerk at the time the pétition 
is filed In each case, * * * as may be allowed by the courts, not to ex- 
ceed six per céntum on the flrst five hundred dollars or less, four per centum 
on moneys In excess of five hundred dollars and less than fifteen hundred 
dollars, two per centum on moneys In excess of flfteeu hundred dollars and 
less than ten thousand dollars. * * * 

"(d) Recelvers or marshals appointed pursuant to section two, subdivision 
three, of this act shall receive for their services, payable after they are ren- 
dered, compensations by way of commissions upon the moneys disbursed or 
turned over to any person, * * * as the court may allow, not to exceed 
six per centum on the first five hundred dollars or less, four per centum on 
raoneys in excess of five hundred dollars and less than one thousand five hun- 
dred dollars, two per centum on moneys in excess of one thousand five hun- 
dred dollars and less than ten thousand dollars: Provided * * • that 
when the receiver or mai-shal acts as a mère custodian and does not carry 
on the business of the bankrupt as provided in clause five of section two of 
this act he shall not receive or be allowed in any form or Ruise more than two 
per centum on the flrst thousand dollars or less, and one-half of one per cen- 
tum on ail above one thousand dollars on moneys disbursed by him. * « ♦ 

"(e) Where the business is couducted by trustées, marshals, or recelvers, 
as provided in clause five of section two of this act, the court may allow such 
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offlcers additional compensation for such services by way of commissions 
upon the moneys disbursed or turned over to any person, * * * such 
commissions net to exceed six per centum on the flrst flve hundred dollars or 
less, four per centum on moneys in excess of flve hundred dollars and less 
than one thousand flve hundred dollars; two per centum on moneys in excess 
of one thousand flve hundred dollars and less than ten thousand dollars, and 
one per centum on moneys in excess of ten thousand dollars." 

Under this statute the court allowed the receiver under section 48d 
on the stipulated amount disbursed by him from February 27th to 
March 20th, namely, on $61,312.87, the following amounts: 

Deposit r ; $ 5 00 

.Î500 at 6 per cent 30 00 

$1,000 at 4 per cent 40 00 

$8,500 at 2 per cent 170 00 

.$51,312.87 at 1 per cent 513 12 

Making a total of $758 12 

The court also allowed the receiver under section 48e an additional 
compensation for conducting the business on the percentages, as above 
(excluding deposit of $5) the sum of $753.12, making a total of 
$1,511.24, 

The court also allowed. the trustée under section 48a on the stipulat- 
ed amount of cash received, and the amount then being disbursed by 
him, from March 20th to date of final submission, namely, $54,496, 
as follows: 

Deposit $ 5 00 

§500 at 6 per cent 30 00 

$1,000 at 4 per cent 40 OO 

$8,500 at 2 per cent 170 00 

$44,496 at 1 per cent 444 96 

Making a total of $ 680 96 

Total compensation for receiver $1,511 24 

Total compensation for trustée , 6S9 98 

Total amount allowed receiver and trustée $2,201 20 

The court also allowed the attomeys for the receiver and trustée 
as part of the cost and expense of administration a like amount, name- 
ly, $2,201.20. 

The objection urged against thèse allowances is that the évidence 
does not support the conclusions reached as'to the légal compensation 
to which the receiver and trustée and his attorneys were entitled un- 
der the law. There is no question as to the service rendered by the 
receiver. The question is as to the compensation which the receiver 
was entitled to receive for the service rendered. In the receiver's re- 
port to the court, dated March 20, 1911, as to his administration of 
the estate, he stated, among other things : 

"The alleged bankrupt turned over the premises to me, and gave me com- 
plète charge thereof. I found that the bankrupt was a corporation engaged 
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In the opération of a départaient store at the time I took possession of said 
premises. Tbe store was fllled with customers wlio were attendin? a sale 
wliicli liad previously been extensively advertised. I thought it advisable to 
permit the business to remain open and the sale to go on for the balance of 
the day, and accordingly permitted the said store to remain open. During 
the day I consulted with numerous creditors and représentatives as to the 
advisability of continuing the business at retail, and, after such consultation, 
it was agreed by ail parties, and it was also my own iudgment, that it would 
be best to close the store at the conclusion of the day's business, and proceed 
at once to take an inventory of ail the property." 

In Mr. Baxter's affidavit, filed in the District Court on June 19, 
1911, he sets forth the same facts as to the closing of the store on 
the day of his appointment as receiver. It does not appear from this 
report that the receiver conducted the business of the bankrupt even 
for the part of one day. What he did was to permit the employés of 
the bankrupt concern to go on with the business during the remainder 
of that day. The store was then closed, and was not again opened, 
except to dehver the stock in bulk to John Anisfield Company. Clause 
S of section 2 of the Bankruptcy Act provides that the courts of bank- 
ruptcy are invested with jurisdiction to "authorize the business of 
bankrupts to be conducted for limited periods by receivers, the mar- 
shals or trustées, if necessary in the best interests of the estâtes and 
allow such officers additional compensation for such services as provid- 
ed in section forty-eight of this act." We do not think that the con- 
tinuing of the business of the bankrupt by his employés for the re- 
mainder of one day constituted the carrying on of the business by the 
receiver within the meaning of the statute. On the other hand, we 
think the receiver was something more than a custodian, and that he 
was entitled to compensation as receiver under section 48d. We shall, 
therefore, disallow the additional compensation to the receiver of 
$753.12 for conducting the business of the bankrupt. Deducting this 
amount from the amount allowed, $2,201.20, the allowance for the 
receiver and trustée will then be $1,448.08. 

The petitioners contend) that no allowance should be made to the 
attorneys employed by the receiver and trustée for the bankrupt estate 
for the reason that no shovi^ing is made as to the value of their serv- 
ices. The employment of attorneys for a bankrupt estate is largely 
a matter of discrétion in the court, and the value of the services is 
a matter generally known to the court. The showing made in opposi- 
tion to the allowance would call upon this court to consider and dé- 
termine facts which as we hâve stated we cannot do on this pétition 
for revision. We are limited to questions of law. The court appears, 
however, to hâve been of the opinion that the attorneys for the re- 
ceiver and trustée were entitled to receive the same compensation as 
the receiver and trustée. Treating that as a finding of fact, it fol- 
lows that the attorneys are entitled to receive for their services a sum 
the équivalent of the sum allowed the receiver and trustée, to wit, the 
sum hère allowed of $1,448.08 in full for their services for the en- 
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tire period from the appointment of the receiver up to the period of 
the submission of their claim to the court. 

The orders of the District Court will be modified as indicated, and, 
as thus modified, will be afïirmed. 



UNITED STATES V. RAMSEY. 

(Circuit Court of Appeals, Eighth Circuit. May 27, 1912.) 

No. 3,60G. 

1. Cakriers (§ 4*) — "Commun CAnEiES." 

A "cominon carrier" Is one who, by virtue of his business or callinff, 
undertakes for compensation to transport Personal property from one 
place to another, either by land or water, and deliver the same, for ail 
Kuch as niay choose to employ him ; and every one who uudertakes to 
carry and deliver for compensation the goods of ail persons indift'ereutly 
is, as to liability, to be deemed a "common carrier." 

TEd. Note. — For other cases, see Carriers, Cent. Dig. |§ 1, 462-47S; 
Dec. Dig. § 4.» 

For other définitions, see Words and l'hrases, vol. 2, pp. 1313-1319; 
vol. 8, p. 7007.] 

2. Cakrieks (§ 4*) — Receiveb as Common Caekibr — HouRS of Labor Law. 

Ilours of Labor Law (Act March 4, 1907, c. 2939, 34 Stat. 1416 [U. S. 
Comp. St. Supp. 1911, p. 1321]) § 2, makes it unlawful for any couuuon 
carrier to require or permit any employé subject to the act to be or remaiu 
on duty wlthin a longer period than 16 consécutive hours, and whenever 
any sueh employé shall hâve beau continuously on duty for 16 hours he 
shall be relieved, and not required or permitted to go on duty until he has 
at least 10 consécutive hours ofC duty, etc. Sectiou 3 déclares that any 
such common carrier, requiring or perniltting any employé to go, be, or 
remain on duty in violation of section 2, shall be liable to a fine uot to 
exceed $500 for each and every violation. HeM, that a receiver of an 
interstate railroad, operating the same under a fédéral court decree, is 
a common carrier within such act, though he is not personally liable, 
and the payment of any judgment obtalned for violatlng the statute is 
Bubject to the order of the court appolnting the receiver in the exercise 
of its équitable powers. 

|"ïïd. Note. — For other cases, see Carriers, Cent. Dig. §§ 1, 462-178; 
Dec. Dig. § 4.*] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma. 

Action by the United States against Asa E. Ranisey, as receiver of 
the Oklahoma Central Railway Company. Judgment for défendant, 
and plaintifï brings error. Reversed and remanded, with directions. 

John B. Meserve, Asst. U. S. Atty. (William J. Gregg, U. S. Atty., 
on the brief), for the United States. 
Dorset Carter, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

•For other cases see same topic & £ numebr Lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WM. H. MUNGER, District Judge. The United States brought an 
action in the District Court for the Eastern District of Oklahoma 
against the défendant, as receiver of the Oklahoma Central Railway 
Company, alleging that the défendant, Asa E. Ramsey, was, in June, 
1908, duly appointed by the United States Circuit Court for the East- 
ern District of Oklahoma receiver for the Oklahoma Central Railway 
Company, and duly qualified and entered upon his duties as such re- 
ceiver; that the défendant, as such receiver, was a common carrier, 
engaged in Interstate commerce by railroad in the state of Oklahoma ; 
that in violation of an act of Congress, known as "An act to promote 
the safety of employés and travelers upon railroads by limiting the 
hours of service of employés thereon" (34 Stat. at L. 1415), said de- 
fendant, beginning, at the hour of 4 o'clock a. m., on April 1, 1910, 
upon its line of road at and between the stations of Ada, in the state 
of Oklahoma, and Chickasha in said state, recjuired and permitted its 
certain conductor and employé, to wit, N. L. Clift, to be and remain 
on dluty as such for a longer period than 16 consécutive hours, to wit, 
from said hour of 4 o'clock a. m. of the said day to the hour of 10:40 
o'clock p. m. on said date, and that said employé, while required and 
permitted to be and remain on duty as aforesaid, was engaged in and 
connected with the movement of said defendant's trains, moving be- 
tween the aforesaid stations, drawn by its own locomotive engines, 
said train being then and there engaged in the movement of Interstate 
traffic ; that by reason of the violation of said act of Congress said de- 
fendant is liable to plaintiff in the sum of $500. The pétition con- 
tained 26 other alleged causes of action of a similar nature and char- 
acter, and prayed for payment in the sum of $13,500 and costs. To- 
the pétition the défendant, as receiver, filed a gênerai démarrer, which 
was sustained by the court. Plaintiff electing to stand upon said) péti- 
tion, the cause was by the court dismissed, and the United States brings 
the case hère for review, assigning as error the ruling of the court in 
sustaining said demurrer and dismissing the action. 

So much of section 2, of the act of Congress above referred to, as 
is applicable to this case, reads as follows : 

"ïliat it shall be unlawful for any common carrier, its offlcers or agents 
subject to this act to require or permit any emploj-e subject to tliis act to be 
or remain on duty for a longer period than sixteen consécutive liours and 
whenever any such employé of such common carrier shall hâve beeu coiîtinu- 
ously on duty for sixteen hours he shall be relieved and not required or per- 
mitted again to go on duty until he has had at least ten consécutive hours 
off duty ; and no such employé who has been on duty sixteen hours in the 
aggregate in any twenty-four hour period shall be required or permitted to 
continue or again go on duty without having had at least elght consécutive 
hours off duty." 

In section 3 it is provided : 

"That any such common carrier, or any officer or agent thereof. requiring 
or permitting any employé to go, be, or remain on dutv in violation of the 
second section hereof, shall be liable to a penalty of not to exceed flve hun- 
dred dollars for each and every violation, to be reeovered in a suit or suits 
to be brought by the United States district attorney In the District Court of 
the United States having jurisdietion In the locality where such violation 
shall hâve been committed." 

197 F.— 10 
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[1] A single question is presented to this court, to wît: Are thèse 
provisions of tlie statute applicable, and to be applied, to rèceivers 
operating a railway company engaged in interstate commerce? An 
answer to this involves the question : Is the receiver of a railway com- 
pany, in the opération of the same, a common carrier ? 

"A common or public carrier Is one who, by virtue of his business or call- 
ing, undertakes, for compensation, to transport Personal property from one 
place to another, either by land or water, and dellver the same, for ail such 
as may choose to employ him ; and every one who undertakes to carry and 
dellver, for compensation, the goods of ail persons indifferently, Is, as to lia- 
blllty, to be deemed a common carrier." Moore on Carriers, p. 18. 

In the case of Propeller Niagara v. Cordes, 21 How. 7-22 (16 L,. 
Ed. 41) it is said: 

"A common carrier Is one who undertakes for hire to transport the goods 
of those who may choose to employ him from place to place." 

In Beers v. Wabash, St. Louis & Pac. R. Co. (C. C.) 34 Fed. 244- 
247, Gresham, Judge, said: 

"Although the property of the Wabash Company Is In the custody of the 
court, it is operated by the receiver as a common carrier, his acts and duties 
are those of a carrier, and he is bound to afford to ail railroad companles, 
whose Unes çonnect with his, equal facilities for the exchange of tratHc." 

"It bas been repeatedly held that, in the opération and management of 
railroads by rèceivers in chancery, they sustain to persons dealing with them 
the character of common carriers." Alderson on Rèceivers, § 298. 

"Rèceivers of railroads are also liable in thelr ofHcial capacity to the same 
estent as the corporations whose road they are operating for damages aris- 
ing from the négligence of themselves or their servants, or from delay, dam- 
age, etc., to f reight committed do their care for transportation. In other 
words, they are accountable as common carriers of goods." Beach on Rè- 
ceivers, § 724. 

"The fact that they were acting as rèceivers under appolntment from a 
court bf chancery cannot be recognized as a défense to a suit at law for 
breach ofany obligation or duty voluntarily assumed by them in conducting 
their business as such rèceivers, and their assumption of the duties and re- 
sponsibilities of common carriers is not regarded as incompatible with any 
duty or responsibillty imposed upon them as rèceivers." High on Rèceivers 
(4th Ed.) § 398. 

[2] Congress, in passing the act in question, must hâve intended to 
use the term "common carrier" in the usual and ordinary acceptation 
of the term, to wit, as one engaged in the business of carrying persons 
and property from one place to another, for compensation, for al! 
who should apply to hâve their goods transported or to be trans- 
ported in person. The mère fact that the statute in question is a pénal 
one does not require that the words "common carrier" should receive 
a restricted interprétation. The court, in Johnson v. Southern Pac. 
Co., 196 U. S. 1-17, 25 Sup. Ct. 158, 161 (49 h. Ed. 363), construing 
what is commonly known as the "Safety Appliance Act," said : 

"The prlmary object of the act was to promote the public welf are by secur- 
Ing the safety of employés and travelers, and it was In that aspect remédiai, 
while for violations a penalty of $100, recoverable in a civil action, was pro- 
vlded for, and in that aspect it was pénal. But the design to give relief was 
more donilnant than to inflict punishment, and the act might well be held 
to fall wlthin the rule applicable to statutes to prevent fraud upon the rev- 



tJNITED STATES V. EAM8EÏ 147 

enue and for the collection of customs ; that rule net requiring absolute 
strlctness of construction. Taylor v. United States, 3 How. 197 [11 L. Ed. 
S59]; United States v. Stowell, 133 U. S. 1, 12 [10 Sup. Ct. 244, 33 L. Ed. 
555], and cases cited. And see Farmers' & Merchants' National Bank v. 
Dearing, 91 U. S. 29, 35 [23 L. Ed. 196] ; Gray v. Bennett, 3 Metc. (Mass.) 522. 

"Moreover, it is settled that, 'though pénal laws are to be construed strict- 
ly, yet tbe intention of the Législature must govem in the construction of 
pénal as well as other statutes ; and they are not to be construed so strlctly 
as to defeat the obvions intention of the Législature.' United States v. Lâch- 
er, 134 U. S. 624 [10 Sup. Ct. 625, 33 L. Ed. 1080]. In that case we cited and 
quoted from United States v. Winn, 3 Sumn. 209 [Fed. Cas. No. 16,740], in 
whieh Mr. Justice Story, referring to the rule that pénal statutes are to be 
construed strictly, sald: 

" 'I agrée to that rule in its true and sober sensé ; and that is that pénal 
statutes are not to be enlarged by implication, or extended to cases not ob- 
viously within thelr words and purport. But where the words are gênerai, 
and include varions classes of persons, I knovv of no authority which would 
justify the court in restricting thein to one class, or in giving them the nar- 
rovvest interprétation, where the mischief to be redressed by the statute is 
equally applicable to ail of them. And where a word is used in a statute, 
which has varions known significations, I know of no rule, that retiuires the 
court to adopt one in préférence to another, slmply because it Is more re- 
strained. If the objects of the statute equally apply to the largest and broad- 
est sensé of the word. In short, it appears to me that the proper course in 
ail thèse cases is to seareh out and foUow the true intent of the Législature, 
and to adopt that sensé of the words which harinonlzes best wlth the context, 
and promotes in the fuUest manner the apparent policy and objects of the 
Législature.' " 

Défendants rely chiefly upon the case of UnitedI States v. Harris, 
177 U. S. 305, 20 Sup. Ct. 609, 44 L. Ed. 780. That case simply 
held that a receiver of a railroad was not within the letter or spirit of 
the provisions of the act of March 3, 1873 (Rev. St. §§ 4386-4388 
[U. S. Comp. St. 1901, pp. 2995, 2996]), as follows: 

"Sec. 4386. No railroad company within the United States whose road 
forms any part of a Une of road over which cattle, sheep, swine, or other 
animais are conveyed from one state to another, or the owners or masters 
of steam, sailing, or other vessels carrying or transporting cattle, sheep, 
swine, or other animais from one state to another, shall confine the same in 
cars, boats, or vessels of any description, for a longer period than twenty-eight 
consécutive hours, without unloading the same for rest, water, and feeding, 
for a period of at least five consécutive hours. * * * 

"Sec. 4388. Any company, owner, or custodian of such animais who know- 
ingly and willingly fails to comply with the provisions of the two preceding 
sections, shall, for every such failure, be liable for and forfelt and pay a 
penalty of not less than one hundred nor more than flve hundred dollars. 



The court in that case simply decided that a receiver did not corne 
within the désignation "any company." The court said : 

"It must be admitted that, in order to hold the receivers, they must be re- 
garded as ineluded in the word 'company.' Only by a strained and artiflcial 
construction, based chiefly upon a considération of the mischief which the 
Législature sought to remedy, can receivers be brought within the terms of 
the law. * * * It does not, therefore, follow that the statute in question 
would be without opération where railroads are in the hands of receivers. 
The owners and custodians of the stock would still remain subject to the 
punishment prescribed." 
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In referring to sections 2 and 3 of the act of Congress of August 
13, 1888 (25 Stat. 436, c. 866 [U. S. Comp. St. 1901, p. 582]), the 
court said : 

"It may be conceded that it was the Intention of Congress to subject re- 
ceivers of rallroad couipauies, appointed such by courts of the United States, 
to the valid laws and régulations of the states and of the United States, 
whose object is to promote the safety, comfort, and convenience of the trav- 
eling public. But \ve are not now concerned with the gênerai Intention of 
Congress, but with its spécial Intention, luanifested in the enactments uuder 
which thls suit was brought." 

The constitutionality of the act under considération, which we are 
called upon to construe, was considered in Balt. & Ohio R. R. v. Int. 
Corn. Com'n, 221 U. S. 612-618, 31 Sup. Ct. 621, 625 (55 h. Ed. 878), 
and in that case it was said : 

"Thls question adniits of but one answer. The length of hours of service 
has direct relation to the efflclency of the hunian agencies upou which pro- 
tection to life and property necessarily dépends." 

The cases of Turner v. Cross, 83 Tex. 218, 18 S. W. 578, 15 L. 
R. A. 262, and Yoakum v. Selph, 83 Tex. 607, 19 S. W. 145, cited by 
counsel for défendant, do not détermine the question now involved. 
Those cases simply held that a receiver did not corne within the stat- 
utory désignation of "proprietor, owner, charterer or hirer." Those 
were actions for death resulting from personal injuries, based upon 
a statute which, so far as applicable, reads as follows : 

"An action for actual damages on account of injuries causing the death of 
any person may be brought in tlie folio wing cases: When the death of any 
person Is caused by the négligence or carelessness of the proprietor, owner, 
charterer or hirer of any rallroad, steamboat, stage coach, or other vehicle 
for the conveyance of goods or passengers, or by the uufltness, negllgance or 
carelessness of their servants or agents." 

From a considération of the foregoing authorities, it seems to us 
clear that the term "common carrier" had a well-defined meaning, and 
that the receiver of a railroad came within the désignation "common 
carrier" ; that Congress, in using the term "common carrier," used it 
in the sensé in which such words are generally meant and understood ; 
that the object and purpose of the statute would be entirely defeated 
in ail cases in which a railroad or other common carrier is operated 
b}^ a receiver, if the words "common carrier" should be given a more 
restricted meaning than generally understood. It seems clear that a 
receiver, in the opération of a railroad, is a common carrier within 
the meaning of the statute ; and though he is not personally liable, he 
is liable in his officiai capacity, and the payment of any judgment ob- 
tained would be subject to the order of the court appointing the re- 
ceiver in the exercise of its équitable powers. 

The pétition, then, stated a good cause of action. The demurrer was 
improperly sustained. The judgment is reversed, and the cause is 
remanded, with directions for further proceedings not inconsistent 
with the views expressed herein. 



THE GOOD HOPE 140 

THE GOOD HOPE. 

(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 

Nos. 205-207. 

1. Shipping (§ 141*) — Construction of Bill of Ladino — "Heat" an» 

"Heating." 

The words "lieat" and "heating," as used in a ship's bill of lading in 
stating the causes of damage to cargo for which she will not be lia'Dle. 
are synonymous. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 49.3, 497-499; 
Bec. Dig. § 141.* 

For other définitions, see Words and Phrases, vol. 4, p. 3239.] 

2. Shipping (§ 132*) — Liability for Damage to Cabq». —Exceptions in 

BiLLS OF Lading. 

To entitle a shipper to recover for damage to cargo from heat wher 
liability for such damage is excepted in the bill of lading, he has the 
burden of showing that such heat was caused by the ship's négligence. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. § 132.*] 

3. Shipping (§ 132*)— Liability foe Damage to Cabgo— Négligent Stow- 

age. 

Damage to a portion of a cargo of jute stowed directly under a hatch 
on a voyage from Calcutta to New York held, on the évidence, to hâve 
been caused by heating due to ralnwater entering the hatchway vs'hich 
was negligentfy left open while the ship was loadiug, from liability for 
which she was not exonerated by provisions of the bills of lading ex- 
empting her from liability for damage by heating or by rain. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. § 132.* 

Liabilities of vessel owners for loss or injury from improper stowage, 
see note to The Gualala, 102 C. C. A. 553.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty by the Chelsea Fiber Mills, Robert Balfour and 
others, and Henry P. Winter and others, respectively, against the 
reamship Good Hope, Edward R. Norton and others, claimants. 
T^ecree for libelants, and claimants appeal. AiSrmed. 

For opinion below, see 190 Fed. 597. 

Thèse causes come hère upon appeals by the claimants from de- 
crees in admiralty, in favor of the libelants in the above three suits. 
The libels were filed to recover for alleged shortage and damage to 
consignments of jute in baies, carried on the Good Hope from Cal- 
cutta and discharged at New York. The damage was manifestly 
caused by moisture, heat, and conséquent decay. The district judge 
held the vessel liable. His opinion, stating the substantial facts, will 
be found in 190 Fed. 597. 

♦For c.;:e.- cases see same toplt & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Convers & Kirlin ( J. Parker Kirlin and Russell T. Mount, of coun- 
sel), for appellants. 

Campbell, Harding & Pratt (Donald Campbell, of counsel), for 
Chelsea Mills. 

Taft & Sherman (Théodore M. Taft, of counsel), for Balfour and 
others. 

G. W. Betts, for Winter and others. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

IvACOMBE, Circuit Judge (after stating the facts as above). [1] 
Manifestly the damage was caused by "heat" or "heating." The dis- 
trict judge so finds, and we agrée with him. Those two words are 
synonymous as used in the bills of lading. The heating caused the 
decay, and was itself caused by the présence of raoisture. That propo- 
sition is seemingly not disputed, but claimants insist that it was due 
to "the inherently moist condition of the jute when it was loaded on 
the Good Hope at Calcutta." 

The libel asserted that the Good Hope was not seaworthy for the 
purpose of carrying thèse shipments on the theory that the "turret 
type" of ship is not fit to carry jute. The District Court found against 
the libelants on this proposition, ând apparently it is not contended 
hère that his conclusion in that respect was erroneous- 

The district judge also was not satisfied that the obligation of the 
vessel to properly stow the cargo was performed. The opinion does 
not indicàte in what particular the stowage was improper, and we do 
not find sufficient in the testimony to persuade us that it was improper. 

[2]; Among the exceptions in the bill of lading are "rain," "heat" 
(or "heating") and "decay," and it is upon thèse exceptions that claim- 
ants rely to excuse the failure of the ship to deliver ail the jute re- 
ceived in good condition. Undoubtedly the cause of the decay and 
loss was "heat" — the évidence to that effect is undisputed — and heat 
is an excepted cause. The District Court held that the burden of 
showing that the heat was not caused by the négligence of the ship 
was on her. In this conclusion we cannot concur. It is contrary to 
the décisions of this court in The St. Quentin, 162 Fed. 883, 89 C. C. 
A. 573, and The Baralong, 172 Fed. 220, 97 C. C. A. 24, following 
our earlier décisions in The Patria, 132 Fed. 972, 68 C. C. A. 397, and 
The Folmina, 153 Fed. 364, 82 C. C. A. 440. There is nothing in the 
opinion of the Suprême Court, in answer to the questions subsequently 
certified in The Folmina, 212 U. S. 354, 29 Sup. Ct. 363, 53 L. Ed. 
546, 15 Ann. Cas. 748, which qualifies thèse décisions. The Folmina 
was a peculiar case; there being a disputed question of fact as to 
whether the damage was caused by sait water or by f resh water. On 
that question this court was divided. When the facts came to be cer- 
tified to the Suprême Court, the finding of the majority of this court 
that it was caused by sea water was included, and the Suprême Court 
held that an exception of "périls of the sea" will not avail a vessel which 
delivers its cargo damaged by sea water without anything to indicàte 
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in any way how the sea water reached it, which was just what this 
court had already held in The Patria. 

[3] The testimony in the cause at bar, however, satisfies us sitting 
as jurymen to find the facts that the damage resulted from the nég- 
ligence of the ship, because at some time during the process of load- 
ing rain was allowed) to fall into the hold through an open hatch. 
Thus there was moisture, additional to the normal quantity, brought 
into the very heart of the cargo, where with least possible ventilation 
it would naturally do most damage. 

The évidence to support this conclusion is largely circumstantial. 
but none the less persuasive. Briefly stated, it is as follows: The 
damage was strictly localized to a position under No. 2 hatch. After 
six tiers of jute, which had not been damagedi, were removed, there 
was found a mass of damaged jute constituting practically a cube of 
about 12 or 15 feet in length, width and height. It was shown that 
whatever moisture was présent was not sait. Therefore ail question 
of sea water damage is eliminated. It was suggested that the inhérent 
moisture of baies of jute shipped from Calcutta, where the jute is 
brought in already baled from many différent places, varies greatly, 
and that it might hâve happened that some particular lot had been 
baled at such a time of the year or under such circumstances as to 
retain an abnormal amount of moisture within the baie, while its 
exterior might hâve seemed as dry as usual and the baie thus accepted 
as in good condition. The difficulty with that theory, however, is 
that in the single clearly defined locality where the damaged jute wa? 
found there were baies and parts of baies of many différent marks, 
coming from différent places, and that other baies of the same mark 
distributed elsewhere, even in places where there could be practically 
no ventilation, did not exhibit the same damage. Nor was there any 
similar damage below any of the other hatches where jute was stored. 
although the conditions as to ventilation were absolutely the same and 
marks were miscellaneously stowed through the space appropriated to 
this kind of cargo. It puts too severe a strain upon the calculus of 
probabilities to assume that ail the baies abnormally moist happened 
to be stored in this particular location. 

It was also suggested that thèse damaged baies might hâve got wet 
on the lighter on which they were carried to the ship. Such wetting 
could not hâve been sea water, for there is no suggestion of sait water 
moisture being found. It is, of course, possible that some particular 
lighter might hâve been caught in a tropical shower and absorbed con- 
sidérable moisture, although a bright sun might hâve dried up the 
exterior of the baies sufhciently to make them appear in good order 
and condition. But the testimony affirmatively shows that the con- 
tents of the respective lighters, as they were discharged, were stowed 
in rows from side to side clear across the hold. That being so, it 
would not be possible for baies, which were delivered wet from some 
particular lighter, to be grouped together as were thèse damaged baies 
in the central part of several successive rows, with no wet baies stowed 
beyondi that portion either way. 

There is testimony that when the ship was loading, although it was 
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generally dry, fine weather, they "did hâve some rain, too." The same 
witness, the carpenter, testified that, 'when it startedi to rain, they 
put on hatches and tarpauHns. But we do not undefstand that this 
witness was never absent during loading, and it is so évident that the 
water came to the damaged baies through the opened hatch before the 
loading was completed — while six tiers were yét to be stowed — that 
we are satisfied there was at least one occasion when the hatches and 
tarpaulins of this hatch were not put on in time. In our opinion libel- 
ants hâve shown, by a fair prépondérance of proof, largely circum- 
stantial, that the cause of the damage was rain which reached the 
damaged baies through an open hatch. 

"Loss or damage by rain" is among the exceptions, but that does 
not protect the ship if the présence of rain is due to the négligence 
of those in charge of her. It may quite well be that the exception 
could be availed of if some sudden shower or cloudburst had precipitat- 
ed a downfall of rain through the open hatch not reasonably to be 
foreseen. But ordinarily this does not happen. When we find a hatch 
left open during a rainfall, we infer without further explanation that 
there was négligence on the part of the ship. 

Although the burden of proof in this cause was upon the libel?nts, 
we are satisfied it was fully sustained, and think the decree should be 
affirmed with interest and costs. 



CONVERSE V. STEWART. 

(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 

No. 204. 

JUDOMENT (§ 828*) JUDGMENT AS ESIOPPEL— MATTERS CONOLUDED — FEDERAL 

AND Staïe Courts. 

An adjudication in an action In a state court that tlie facts proved did 
not establlsh a légal conclusion essentlal to recovery in a second action 
betweeu tlie same parties in a fédéral court is conclusive agalnst plaiii- 
tifC's right of recovery in the second action, where the proof Is the same. 

[Ed. Note. — For other cases, see Judgnient, Cent. Dlg. §§ 1504-1500 ; 
Dec. Dlg. § 828.* 

Conclusiveness and effect of judgments as hetween fédéral and state 
courts, see notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. 
A. 478 ; Union & Planters' Bank of Meniphis v. City of Memphis, 49 C. C. 
A. 468.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Théodore R. Converse, receiver, against John A. 
Stewart. Judgment for défendant (192 Fed. 941), and plaintiff brings 
error. Affirmed. 

See, also, 218 U. S. 666, 54 L. Ed. 1202, 31 Sup. Ct. 226. 

This cause cornes hère upon appenl against the plaintifl: in error, who was 
plaintiff below. The Judgment followed a verdict, which was directed iu 
favor of défendant at the close of the trial. 

•For otier cases see same toplc & i numbkr in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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The action was brought to reeover from défendant, who was alleged to be 
■the real and bénéficiai owner of certain shares of stoclj in a Minnesota cor- 
poration, the amount of an assessment levied and imposed upon Its stock- 
holders by the District Court of Minnesota in proceedings under the laws 'of 
that State for the séquestration of its property and the wlndlns up of its 
afCairs. The plalntiff is the same receiver who was plaintiff In Bernheimer 
y. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 U Ed. 1163. 

The assessment now sued upon was levied in 1907. An earlier assessment 
was levied in 1902, upon which the receiver brought an action against this 
same défendant in the state court. In that action défendant finally prevailed, 
and it was because of the final judgment in that earlier action that the trial 
judge In this cause directed a verdict for the défendant. The facts are set 
forth in the opinion. 

William G. Wilson and C. A. Severance, for plaintiff in error. 
William A. W. Stewart and Edward W. Sheldon, for défendant in 
error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
history of the former state court action is as follows: The com- 
plaint contained the usual averments. The défendant contended that 
he was not, and never had been, the owner or holder of any of the 
stock of the Thresher Company, and also that the provisions of the 
statutes of Minnesota which were relied upon, having been passed 
long after the inception of his alleged ownership of stock, were not 
applicable to him, and that, if they should be held applicable, they 
were unconstitutional and void. That action was tried by a référée, 
who made a report in which he found that défendant was liable as 
a stockholder, and that the provisions of the Minnesota statute were 
applicable to him and were constitutional. Upon that report judg- 
ment was entered against défendant, who appealed to the Appellate 
Division of the Suprême Court. 

That court held (Converse v. Stewart, 105 App. Div. 478, 94 N. 
Y. Supp. 310) on the authority of Howarth v. Angle, 162 N. Y. 179, 
56 N. E. 489, 47 L. R. A. 725, that in such actions, when brought 
in the courts of this state under the statutes of another state, défend- 
ant was entitled to "require strict common-law proof as to ail the facts 
upon which the deficiency was based." The judgment was, there- 
fore, reversed and a new trial ordered before another référée. 

The second référée found the facts substantially as they had been 
found by the first référée, but, of course, in view of the décision of 
the Appellate Division, his conclusion was in favor of the défendant, 
in whose favor judgment was entered. From that judgment an ap- 
peal was taken to the Appellate Division, which did not write any 
opinion, having once discussed the case, but filed a mémorandum af- 
firming the judgment upon the authority of its former opinion. Ap- 
peal was taken to the Court of Appeals. 

Before the cause was disposed of by the latter court, there appear- 
ed the opinion of the Suprême Court of the United States in the 
Bernheimer Case, which held, inter alia, that in the proceedings 
which determined the insolvency of the corporation, and the extent 
of the assessment to be laid, "the représentation which a stockholder 
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has by virtue of his membership in the corporation. îs ail he is en- 
titled to by way of notice and opportunity to, be heard on thosc 
points." The appeal from the judgment of the Appellate Division, 
which dismissed the complaint of the receiver, was heard in due 
course in the Court of Appeals, which affirmed the judgment, hand- 
ing down this mémorandum of its unanimous décision: 

"Judgment . afflrmed with costs on the ground that the proof falls to es- 
tablish that défendant was a stockholder of the Thresher Company at the 
tlme of Its dissolution and of the decree of the Minnesota courts." 

From judgmenr entered upon remittitur from the Court of Ap- 
peals plaintiff obtained a writ of error to the Suprême Court of the 
United States, which court thereafter dismissed the writ "for want 
of jurisdiction in this court." 218 U. S. 666, 31 Sup. Ct. 226, 54 
h. Ed. 1202. 

Thereafter the présent action was brought to recover the Second 
assessment of 1907. The former adjudication is not a bar to the 
maintenance of such action, since a différent assessment is the sub- 
ject-matter of the action. The only question is as to the effect of 
the adjudication upon the issues raised in the action at bar. Was 
there such a détermination in the former action of any matter hère 
presented which would make the .former judg-ment operate as an 
estoppel? 

The opinion of the Court of Appeals is not well-expressed. Of 
course, that court did not look into the évidence — a thing which could 
not be done, because the évidence was not before it — and décide that 
it was. not sufficient to support the findings of fact upon which it was 
contended that défendant should be held to be a stockholder. What 
it did hâve before it were the findings of fact, including ail those 
which succinctly rehearsed everything material that had occurred since 
défendant sent his certificate of stock in the Northwestern Manufac- 
turing Company to the three trustées, who were to dispose of it for 
some other investment. With thèse findings of fact plaintiff was sat- 
isfied. Indeed, he says in his brief that they were'àll in his favor. His 
contention in the former action was that from thèse facts there must 
be drawn the légal conclusion that, at the time of the dissolution of 
the Thresher Company and of the décree of the Minnesota court, de- 
fendant was a stockholder. 

The Court of Appeals, with the Bernheimer décision before it, 
would, presumably, as its mémorandum indicateSi hâve reversed the 
Appellate Division, if the matters discussed in the last-named court 
were ail there were in the cause. But it would not reverse if there 
was any ground on which, it could affirm, if in some particular, other 
than those discussed in the court, below, plaintiff had f ailed to make 
out a case entitling him to judgment. Therefore it took up the other 
branch of the cause, examined the findings, and found that they 
would not support the conclusion that défendant was a stockholder 
at the time in question. Since the judgment affirmed is one of dis- 
missal only, it might be no bar to the maintenance of another action, 
and, if additional évidence on this point were adduced, a différent 
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conclusion might be reached. But there is no additional évidence. 
The facts testified to on the trial of the action at bar are identical 
with those found on the former trial. We hâve then, in an action 
between the same parties upon the same proof, an adjudication that 
the facts proved do not establish a légal conclusion essential to re- 
covery. It is well settled that référence may be had to the opinions 
to show what was determined in an adjudication, and the opinion of 
the Court of Appeals certainly shows that, upon the proofs before 
it, it determined a question essential to recovery in a particular way. 
It is not bpen, therefore, to this court, to détermine the same ques- 
tion between the same parties on the same proofs differently, 
The judgment is afhrmed. 



• THE PRESIDENT LINCOLN. 

In re DE MAYO COALIN6 CO. 
(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 
No. 217. 

ShIPPING (§ 86*) INJUKT TO COALING BaBGE — NEGLIGENCE. 

Llbelant had a contract for supplying coal to claimants' steamsMps, 
whlch was done from barges alongslde, unloaded by a second company, 
respondent, employed by claimant, by means of electric elevators, having 
an iron case, and about 35 feet long. If the foot of an elevator had 
reached the bottom of a barge when the work ceased at night, it was 
left standing upright, where it was held by guy ropes. One night when 
so left one of the elevators fell, sinking the barge. There was no direct 
évidence as to how the accident occurred, but the elevator was fastened 
in the usual manner which had been followed for five or six years with 
safety. Held, that respondents could only be held liable for the loss of 
the barge on the ground of négligence, and that the évidence did not 
show such négligence on the part of either. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 343, 353-360; 
Dec. Dig. § 86.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Berwind-White Coal Company, as owner 
of coal barge Eurêka, No. 95, against the steamship Président Lin- 
coln, the Hamburg-American Line, claimant, and the De Mayo Coal- 
ing Company. Decree for respondents, and libelant appeals. Af- 
firmed. 

This cause cornes upon appeal from a decree of the District Court, South- 
ern District of New York, dismissing a libel. The suit was brought by the 
owner of the coal barge Eurêka, No. 95, against the steamship to recover 
for injuries sustained while moored alongside of her at her pier in Hoboken. 
The barge was there because her owner the coal company had made a con- 
tract with the Hamburg-American Line to dellver ail bunker coal required by 
said line for its steamers, deliveries to be made alongside steamer. The 
steamship company also had a contract with the De Mayo Company to take 
entlre charge of eoaling the steamers, that is, transferring the coal from 
the barge in whlch It was dellvered to the steamers' bunkers. The De Mayo 

*For other cases eee same topic & % ntjmbeb in Dec. & Axa. Digs. 1907 to date, & Rep'r Indexes 
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Company had certain electrlc elevators whieh it used for tbat purpose, the 
steamship compapy furnisliing electrical power to operate the motors there- 
ot and ail necessary winch power to rig up and talve down the machines. 

Burlingham, Montgoniery & Beecher (Charles G. Burlingham and 
Roderick Terry, Jr., of counsel), for appellant. 

Harold G. Cortis, for appellee The Président Lincoln. 

Convers & : Kirlin ; (J. Parker Kirlin. and Russell T. Mount, of 
counsel), for appellee De Mayo Co. 

Before LACOMBE, COXE, and^ WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
elevator machine consisted of an endless chain of coal buckets in- 
closed in an iron case, 34 or 36 feet long, with an electric motor at 
the top. The method of using it was as follows : The barge being 
made fast alongside, the elevator was hoisted up to the end of ^boom 
projecting over the ship's side. The hoisting was done by a tackle 
operated from a hoister boat belonging to the steamship company 
and also alongside. The elevator was then lovvered till its bottom 
rested on top of the coal, and it was then put in opération ; coal be- 
ing shoveled into the buckets as they revolved. In this way the bot- 
tom of the elevator gradually moved dowriwards through the coal, 
the tackle allowing it to descend, until it reached the bottom of the 
hold when boards were placed beneath its legs so that they might 
not injure the bottom planking of the boat. 

Whenever work was stopped at the close of the day, any elevator 
which was still resting on the coal, an unstable foundatiôn, was 
hoisted up to the end of the boom and allowed to hang there over- 
night. If any elevator had, at such time, reached the bottom of the 
hold and was resting on the boards placed to receive it, the tackle 
leading to the boom was detached or left free to run on the drum 
and the elevator was held upright in place by eight guy ropes, run- 
ning from the top of each machine to the rail of the barge. Thèse 
automatic elevators of the De Mayo Company hâve been in use in 
this port for five or six years ; during that time they hâve always been 
operated and maintained overnight in the way above indicated with- 
out mishap, except that at first there were some complaints of in jury 
done to the bottoms of barges, which was the reason why boards 
were placed under the legs of the machine, after which there were 
no further complaints. 

Libelant's barge was made fast in the usual way, and unloading 
by two elevators began about 4 p. m. By 6 p. m., when the work 
was stopped for the day, about 40 tons of coal had been removed. 
The man in charge of the barge left some time after work began to 
attend to some business on shore, and came back at about 8:30 p. m. 
after the accident had happened. Although there is some slight con- 
ilict on that point, the proof clearly shows that by the time work 
stopped both elevators had reached the bottom and rested on boards, 
and both were secured in the usual way by means of the guy ropes. 
Since the man in charge of No. 95 was not on board or on the 
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dock at the time, the narrative of what happened thereafter is very 
vague and uncertain. The barge Rosie lay ahead of No. 95, and tlie 
man in charge of her felt a swell and ran out of his cabin on deck- 
He naturally gave his attention particularly to his own boat, which 
also had two elevators standing up in her secured by guys in the 
usual manner. Afterwards, looking at No. 95, he "saw the lines 
flying from the guy ropes where they had the elevator made fast, 
flying around, and the machine and everything was under water, and 
I heard the rattling of the wire ropes from the boom go. * * * 
The forward machine fell against the ship. Then the boat tumed 
over the other way, and went down." 

We can find nothing in the contracts to warrant a finding that 
either the steamship company or the De Mayo Company was a bailee 
of the barge. Recovery can only be had upon the libelant showing 
by a prépondérance of proof that there was some négligence on the 
part of the ship or the loading company. We concur with the dis- 
trict judge in the conclusion that libelant bas not sustained the burden 
of proof necessary to recovery. 

The prépondérance of évidence shows that the ropes used were 
proper, good and satisfactory. So far as appears, they were fastened 
in the usual way, and the elevators were secured as they had been 
for years without any accident happening, and without any one mak- 
ing any objection to this method of storing them overnight or any 
suggestion that there was anything unsafe about i'j 

Judge Holt concludes his oral opinion with thèse words; 

"On the whole I do not see any sufflcient ground of fault on the part of 
the respondents to authorize a recovery against either of them. It is hard 
on the libelant and it seems a strange thing for this accident to hâve oc- 
curred, but any man who brings a lawsuit bas got to prove the right to re- 
cover affirmatlvely, and I do not think that bas been done in this case." 

In this conclusion we concur. 

Decree affirmed, with costs of this appeal, one-half to each respona- 
ent. 



UNITED STATES v. ONE STRADIVARIUS KIESERWETTER VIOLIN 

et al. 

(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 

No. 119. 

Ctjstoms Duties (§ 130*) — Unlawful Imports — Pkooeedings for Foufeitueb 

IjIMITATIOKS CONCEALMENT OF ProPEETT — EVIDENCE — SuFflCIENCY 

"CONCEAL." 

Décèdent cannot be deemed to hâve concealed an Imported violin, 
brought into the United States without payment of duty in violation of 
the customs laws, within Act June 22, 1874, c. 391, § 22, 18 Stat. 190 
(U. S. Comp. St. 1901, p. 727), which provides that the time of the con- 
cealment of property shall not be considered within the limitation flxed 
for bringing suit to recover a penalty or forfeiture accruing under the 

•For other cases see same toplc t i numebr in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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customs laws, where décèdent exhibited the ylolin to many guesta, Includ- 
Ing well-known vlollnists, at musicales. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dlg. i| 296- 
815 ; Dec. Dlg. § 130.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1377-1384.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Proceeding by the United States to forf eit one Stradivarius Kieser 
wetter vioHn, in which Louisine W. Havemeyer and other s, as ex- 
ecutors, claimed the property. Verdict for claimants (188 Fed. 542), 
and the government brings error. Affirmed. 

Wrlt of error to review a judgment of the District Court, Southern District 
of New York, entered upon the verdict of a jury in favor of the claimants 
rendered in accordance with the direction of the court. 

The infonnatlon was flléd to enforce the forfeiture of t valuable StradJ 
varlus violln called the "Kleserwetter" after its former owner. 

The ground upon which a forfeiture was claimed was that the violln had 
been brought Into the United States wlthout payment of duty In violation 
of différent provisions of the customs laws. The executors of Henry O. 
Havemeyer appeared, filed a claim and answered denylng the allégations 
in the information and pleadlng the statute of limitations. 

The trial judge directed a verdict in favor of the claimants, holding, among 
other thlngs, that the proceedings were barred by the statute of limitations. 

The limitation statute in question Is section 22 of the Act of June 22, 1874 
(l8 Stat at Large, 190), and reads as toUows: 

"That no suit or action to recover any pecuniary penalty or forfeiture to 
property accruing under the customs revenue laws of the United States shall 
be instltuted, unless such suit or action shall be commenced within three 
years after the same shall hâve accrued; provided, that the tlme of the ah 
sence from the United States of the person subject to the penalty or forfei- 
ture, or of any concealment or absence of the property, shall not be reckone(ï 
within this perlod of limitation." 

Henry À. Wise, U. S. Atty., and Addison S. Pratt, Cari E. Whitney, 
and Frank M. Roosa, Asst. U. S. Attys. 
H. B. Closson, for défendants in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The only 
question which it is necessary to consider in this case is whether the 
proceedings were barred by the statute of Hmitations. 

Concededly the forfeiture "accrued" more than three years before 
the action was instituted, and the statute is a bar unless the case cornes 
within the proviso relating to the concealment of the property. 

The concealment which prevents the running of the statute must 
be spme act which places the property in a situation which tends to 
prevent its discovery. , Something must be done which prevents or 
hinders the governmental authorities from obtaining, in the exercise 
of ordinary diligence, information concerning the property. Whether 
a fraudulent motive must in ail cases be shown need not be deter- 
mined. But there must always be acts of an affirmative character. 
Mère failure to give information is not enough. Silence with or with- 
out knowledge is not concealment. 

•For oUier casea ae» «àme toplc & i numsbb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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In this case there seems to hâve been no attempt to secrète the 
violin. It was kept on Mr. Havemeyer's library table, at his résidence 
at New York. It was exhibited to many guests, including well-known 
violinists, at musicales, and was pointed out as the famous "Kieserwet- 
ter Strad." Short of making a public exhibition of the violin or 
notifying the customs authorities, there was little more that could 
hâve been donc to publish the présence of the violin. But Mr. Have- 
meyer was not obliged to publicly exhibit, and, as we hâve seen, even 
if he had knowledge of the unlawful importation, he did not conceal 
by keeping silent. In our opinion, the proof failed altogether to show 
any concealment within the proviso of the limitation statute. 

The doctrine of the fraudulent concealment of a cause of action 
is inapplicable upon the facts hère presented and in this kind of a 
case. 

The judgment of the District Court is affirmed. 



In re J. JUNGMANN, Inc. 
(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 

No. 218. 

Bankbuptct (§ 467*) — Réclamation of Pbopekty — Evidence — Findings of 
!Kefebee. 

Where the question whether a sale of property to a bankrupt was ab- 
solute or conditional, so as to entitle the seller to reclalm it, deoended 
on whleh one of two contracts, both signed by the bankrupt, it was de- 
livered under the finding of the référée on such question, made on con- 
flicting évidence and approved by the District Court, will not be dis- 
turbed on appeal. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. § 929-, Dec. 
Dig. § 467.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of J. Jungmann, Incorporated, bankrupt. Appeal by 
the L. A. Becker Company from an order of the District Court deny- 
ing its pétition to reclaim property. Affirmed. 

See, also, 186 Fed. 302, 108 C. C. A. 380. 

This cause cornes hère upon appeal from an order of the District Court, 
Southern District of New ïork. ïhe matter is a réclamation proceeding in- 
stltuted by the Becker Company which furnished a soda water fountain to 
the alleged bankrupt. The reclalming créditer contends that the fountain 
was furnished under a contract which reserved title to the Becker Com- 
pany until the price was paid. The receiver and the alleged bankrupt, on 
the other hand, contend that the fountain was sold absolutely, and that no 
title was reserved to the Becker Company. The matter was referred to a 
Spécial Master, who found agalnst the Becker Company. The District Court 
affirmed his report. Two documents, known, respectively, as "Receiver's Ex- 
hibit 1" and "Petitioner's Exhibit 1," were put in évidence, both coneerned 
with the Installation of this fountain, and the main question in the case is: 
Under which contract was the work done? 

•For ottier cases see eame topic & i «umbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r luilezas 
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Hastings & Gleason (A. H. Gleason, of counsel), for appellant. 
Thomas & Oppenheimer and Paine & Harrison (Léo Oppenheimer 
and Julian C. Harrison, of counsel), for appellee. 

Before LACOMBE, WARD and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). Con- 
cededly both papers, Receiver's Exhibit and Petitioner's Exhibit, are 
signed by Jungmann for the Jungmann Company, although only one 
of them is signed also by the Becker Company. Both are dated March 
6, 1908. There is conflicting évidence as to whether or not the one 
known as Petitioner's Exhibit was signed at the same time as the 
other. The spécial master finds it was not, but was signed subsequent- 
ly. This seems to be a reasonable décision. There are différences 
between the two documents which would make it a very peculiar pro- 
ceeding to say the least that both should be signed at the same time 
as evidencing a single contract ; but, be this as it may, we see no rea- 
son for not accepting the spécial master's finding as to the date of 
signing, since he saw and heard the witnesses. 

If Petitioner's Exhibit was signed later than March 6, 1908, did 
it operate as a modification of the contract signed on that day ? Hère 
again there is conflicting testimony as to the facts. This exhibit was 
not signed by the Becker Company. Jungmann's story is that he was 
asked to sign this particular paper some time after Receiver's Exhibit 
was signed, on the représentation that it was a copy or duplicate which 
the Becker Company wanted to keep on its iiles; that, supposing it 
to be such duplicate or copy, he did not examine it, but merely signed 
as président. If this story be credited, there was no meeting of the 
minds of the parties (subséquent to March 6th) to effect any altéra- 
tions in the terms of the original March 6th contract. 

As the spécial master, who saw the witnesses and heard the con- 
flicting testimony, has accepted Jungmann's version of the facts, and 
we see no reason to reverse his finding, we conçut with the District 
Court, and affirm the order. 



THE ELIZABETH. 

(Circuit Court of Appeals, Second Circuit. May 20, 1912.) 

No. 216. 

Collision (§ 96*) — Stb.\m Vessels Crossing — Violation of Staehoard 

Hand RtJLE. 

As the steam liffliter Scotla was passing up North River 600 to 800 feet 
out from the Xevv York piers the ferryboat Ellzabeth came out from her 
slip four or five piers ahead, going across the river. When the pilot 
house was clear of the covered pler below, the pilot of the Eli;îal)eth 
saw the Scotia 1,000 to 1,500 feet below, and at once blew a two-whistle 
signal, which was not heard. When further out, he repeated the signal, 
which was heard, but not answered. He then backed, but a collision fol- 
lowed. ïhe master of the Scotla deenied it dangerous to try to cross 
aJiead, and ported to go under the Elizabeth's stern. Holû, that the 

♦For other cases see same top le & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Ellzabeth was In fault frr violating the starboard hand rule, whlch re- 
quired her to keep lier course and speed and required the Seotla to go 
to starboard as she did; that tbe Scotia was not In fault for not an- 
Bwering the Elizabeth's signal, to whlcb sbe did not assent. 

[Ed. Note.— For other cases, see Collision, Cent. DIg. §§ 203-205; Dec. 
Dlg. § 96.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by James P. McAllister and others, 
owners of stean lighter Scotia, against the ferryboat Ellzabeth, the 
Central Railroac Company of New Jersey, claimant. Decree for re- 
spondent, and libelants appeal. Reversed. 

Wallace, Butler & Brown (James K. Symmers, of counsel), for 
appellants. 

James J. Macklin (De Lagnel Berier, of counsel) for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The Scotia came from Brooklyn into 
the North River, bound for pier 36, Clyde Line. She was about 6CK.1. 
to 800 feet off the piers. About pier 5, North River, she met a Penn- 
sylvania Railroad tug and tow. This she passed by starboarding a 
little, and afterwards ported to straighten up. When ofï pier 6 she 
saw a ferryboat coming out of her slip above pier 10, and when 
the latter was clear of the slip heading over to Jersey she (the Eliz- 
abeth) sounded a two-blast signal. The master of the Scotia con- 
sidered the proposed navigation dangerous, his helm was ported when 
he heard the whistle, and he kept it so and later hard aported, swing- 
ing in toward the ISTew York shore to allow the Elizabeth to cross 
his bows; the latter being the privileged vessel under the starboard- 
hand rule. He also stopped, reversed, and blew alarm whistles. Nev- 
ertheless they collided, the bow of the Elizabeth being then about 
400 feet off the pier. 

The Elizabeth unhooked from the bridge, blew her slip whistle, 
started with one bell and a hook-up, and when about the end of the 
rack slowed to one bell. The tide was flood, and she came out under 
a starboard wheel. Pier 10 south of her slip is shedded, and her 
ipilot could not see down stream until he (in the pilot house) cleared 
it. As soon as he (in the pilot house) cleared the shed he saw the 
Scotia, as he says, about 700 or 800 feet out and 1,000 to 1,500 feet 
below his slip (which is about 400 feet above pier 10). He at once 
blew a two-blast whistle. Neither that nor the slip whistle was heard 
by the Scotia, No answer to his whistle being received, he kept on 
with his wheel hard astarboard, and when about 200 feet or more 
beyond pier 10, which projects much further out than his slip, he 
blew a second two-blast whistle. This was the one heard on the 
Scotia, and not answered. This second signal not being answereH, 
the pilot of the Elizabeth stopped, and blew an alarm whistle, fol- 

•For other cases see same topic & § homber in Dec. & Am. Dlg». 1907 to date, & Rep'r Indexe» 
197 P.— 11 
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lowing that wîth two bells and a jîngle to go astern full speed. When 
he stopped his engine, he estimâtes the Scotia was 400 or 500 feet 
below him. 

We hâve little doubt that, had the Elizabeth when she sighted the 
Scotia navigated as the privileged vessel to cross the bow of the 
Scotia, this collision would not hâve happened. The question is, Was 
she in fault for not doing so? The starboard-hand rule opérâtes 
on both vessels. The one is to get out of the way by change of 
course, or stopping or reversing. The other is to keep her course 
and speed. 

The district judge excused the Elizabeth because it was a case of 
emergency. We cannot concur in this conclusion. The emergency 
was one which the pilot of the Elizabeth created by his own effort to 
navigate contrary to the rule. It did not arise until she had proceed- 
ed some distance on the theory that the Scotia would agrée to his 
proposed change. When he saw the Scotia as his pilot house cleared 
the shed l,œO to 1,500 feet below and 700 to 800 feet out, it must 
hâve been apparent that, if the Elizabeth would do what under the 
rule the Scotia was entitled to assume she would do, the Scotia would 
hâve no difîiculty in clearing her by passing under her stern. Under 
thèse circumstances the Elizabeth tf^nlj ail the risks of maneuvering 
contrary to the rule, when she blew her iîrst two-blast whistle and, 
without assent by the Scotia, proceeded till her own stern was 300 
feet beyond the pier and her second whistle was unanswered. 

The contention that the Scotia was in fault for not answering the 
Elizabeth's two-blast whistle is sufficiently answered by our opinion 
in the Montauk, 180 Fed. 697. 103 G. C. A 6^3 

The decree is reversed, with costs, and cause remanded, with in- 
structions to decree in conformity with this opinion, 



THR LtrZERNB. 

THE WEST FARMS. 

(Cireiiît Conrt of Appeals, Second Circuit. May 20, 1912.) 

No. 220. 

COLUSTON (§ 63*)— TlTQ AND TUG WITH TO.W— NfeGLIOEUT LOOKOUT. 

A collision between a tng which had baeked out from a slip and con- 
tiiiued untU she baeked against a tow on the slde of another tug heia 
due to the fault of both tugs, the flrst because she dld not keep a proper 
• lookout astern and the second because when her lookout gave warning of 
tbe approach of the other tug, which she could hâve readlly avoided by 
' increaslne her slow sneed, It was not acted on because her master was 
deaf, and did not hear It 

[Ed. Note. — For other eases, see Collision, Cent Dig. S 79} Dec Dlg. 
i C3.* 

Collision with or between towing vessels and vessels In tow, see note 
to The John Englis, 100 G. O. A. 581.] 

•For other cases see same toplo & i numbbb In Dec. & Am. Digs. 1907 to date. & Eep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Eclipse Lighterage & Trans- 
portation Company anâ Thomas Cullen, owners of the canal boat 
Pilgrim, against the tug Luzerne, the Lehigh Valley Transportation 
Company, claimant, and the tug West Farms, the Red Star Towing 
Company, claimant. Decree against the Luzerne alone, and her claim- 
ant appeals. Reversed. 

Thls cause cornes hère npon appeal from a decree of the District Court, 
Southern District of New Yorlî, holding the tug Luzerne solely at fault for a 
collision with the canal boat Pilgrim in tow of the steam tug West Farms. 

The collision occurred in the Gap leading into the Morris Canal Basin, 
shortly after 6 p. m. The sun set at 5:37, and vessels were still plainly visi- 
ble. Shortly before the collision the Luzerne, which had been made fast by 
Unes on the inside of dock A on the Southern slde of the gap, cast ofC her 
Unes for the purpose of proceeding further up into Morris Canal Basin to 
piek up a tow. She was lying bow in and backed for the purpose of gettlng 
tumed and headed up into the gap. The tug Ithaca was maneuvering in very 
close quarters to her, so she backed further than had been intended, and 
whlle backing came into collision with the Pilgrim, which was fast on the 
port slde of the West Farms. 

The West Farms was bonnd into the basin and entered the gap diagonally 
around the end of dock A. Her lookout was properly stationed on the Pil- 
grim so as to observe what the pilot of the West Farms could not see to port 
(in conséquence of the house on the canal boat), and to give notice of what 
he saw. Thls lookout saw the Luzerne in tlme and called to the master of 
the West Farms "port and corne ahead on her." This hall was not heard 
because the master was a little deaf. 

Harrington, Bigham & Englar (D. Roger Englar, of counsel), for 
the Luzerne. 

James J. Macklin (De Lagnel Berier, of counsel), for the West 
Farms. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
liability of the Luzerne is conceded — naturally so, since she was back- 
ing without keeping a proper lookout astern. Evidence indicates there 
was a man aft, and that he reported the W^est Farms and tow, but 
he did not do this until the Luzerne was within a few feet of them. 
Timely warning would hâve saved the accident. 

We think, moreover, that the West Farms was also in fault. She 
was moving slowly in, and had her lookout stationed where he could 
see the Luzerne. He did see her in time and called to the navigator 
of West Farms to go ahead. Had the latter heard this and hooked 
up, the collision would not hâve happened. But he did not hear the 
warning because he was partly deaf. 

Nothing is gained by having a lookout properly placed to give warn- 
ing of approaching vessels, if his warning is unheeded because the 
master is too deaf to hear it. Certainly the West Farms, by her look- 
out, saw the Luzerne in time to avoid her by a very slight increase of 
speed, but failed to navigate in conf ormity with the knowledge of the 
situation thus obtained. 
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The décrie îs reversed and cause remanded in conformity with the 
views expressed in this opinion. Since the Luzerne conçeded her f ault, 
in this court, she is entitled to costs^of the.appeal^against 'the West 
Farms.. , " , V 



In re LATHROP, HASKINS & CO. 

(Circuit Court of Appeals, Secon4 Circuit. May 20, 1912.) 

No. 225. 

Bankeuptct (§ 34.3*) — Proof of Claims^Time and Mannér of Fiung. 

Thé handJng of a vérified claim against a banljrupt to an employé of 
hls trustée in the latter's office, wlaerê it was not In fact filed, and it 
does ijot appear in what capacity tlie person witli wliom it was left was 
employed by the trustée, does not constitute a flling of tlie claim, nor 
entitle the creditor to file proof thereof nunc pro tune 10 months after 
thé year allowed for flling has expired. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 522; Dec. 
Dig. § 343.*] 

Pétition to Revise Order of the District Court of the U.iited States 
for the Southern District of New York. 

In the matter of Lathrop, Haskins & Co. bankrupts. On pétition 
to revise an order denying leave to petitioner, Howard M. Taylor, to 
file a claim nunc pro tune. Affirmed. 

See, also, 184 Fed. 534. 

This cause cornes hère upon pétition to revise an order denying the appli- 
cation of the petitioner to be allowed to file nunc pro tune a proof of claim 
against the estate. ïhe dates of the transactions relevant to the application 
are as follows; 

January 19, 1910. Pétition filed, and Henry D Hotchkiss appoiuted re- 
ceiver. 

March 24, 1910. Order of adjudication and cause sent to référée. 

April 4, 1910. Sehedules filed showing petitioner to be a creditor for $2,- 
103.23. 

April 18, 1910. Recel ver elected trustée and qualified. 

October 20, 1910. Référée filed report. 

March 24, 1911. The year Umited by the act for flling clalms expired. 

January 5, 1912. Referee's re{)ort confirmed. 

Januar.v 24, 1912. Petitioner made his application to District Court for 
leave to file nunc pro tune. 

George W. Harper, Jr., for petitioner. 

J. M. Proskauer, for respondent. 

Abram I. Elkus and William S. McGuire, for trustées. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBÈ, Circuit Judge (after stating the facts as above). If 
thèse were ail the facts in the case, the statute (Act July 1, 1898, 
c. 541, § 57,. n. 30 Stat. 560 [U. S. Comp. St. 1901, p. 3444]) 
would effectually bar the granting of the relief prayed for. The Su- 

•For other cases see eame toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexel 
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preme Court, however, held in Orcutt Co. v. Green, 204 U. S. 96, 27 
Sup. Ct. 195, 51 ly. Ed. 390, that présentation and delivery of proof oi 
claim to the trustée in bankruptcy within the year after the adjudica- 
tion is a filing within the statute. Petitioner states under oath, and 
his statement is not denied, that: 

"Immedifitely after tbe appointment of the trustée petitioner diily verifleâ 
a proof of his claim asaiiist sald bankrupts and handed such proof of claim 
to one Howard C. G. Baniaby for filiiig hereiii, said Barnaby being at that 
time in the employ of said trustée, and he renia Ined in such employ, as your 
petitioner is informed and belleves. for several mouths thereafter. That said 
Howard C. G. Barnaby has since died." 

The brief states that the proof of claim was not only filed with the 
trustee's employé, but was so filed "in the trustee's office." But we 
are not able to fînd in the record anything to sustain the statement 
that tl\ç claim was actually fîled in the trustee's office. If this were 
established as a fact, the situation would be différent. Delivery of a 
claim in the trustee's office to a person who is apparently employed in 
transacting the trustee's business, and whose employment as such is 
not disputed, might make out a prima facie case within the décision 
of the Suprême Court. But hère ail that appears is that the trustée 
employed Barnaby, in what work he was employed is not shown, for 
aught that appears he may hâve been an appraiser or keeper, who had 
nothing at ail to do with the office work ; and the paper may hâve been 
handed to him at some place remote from the trustee's office, possibly 
even in some other district. The provision limiting the time for filing 
claims is a wholesome one, promptness in winding up bankrupt's estâtes 
is désirable, and we are unwilling to extend the exception recognized 
by the Suprême Court beyond the limits to which that tribunal has 
gone. 

The majority of the court is of the opinion that the order should 
be affirmed. 
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SNYDER r. McCAETHT. 

(Circuit Court of Appeals, Elghth Circuit. May 25, 1912.) 

No. 3.735. 

1. CosTs (§ 215*)-^Taxation bt Clerk — Appeal — ^Time to Take. 

Circuit Court rule 23, provldlng for the taxation of costs by fUe clerk 
and for an appeal therefrom to the court within 10 days "after such 
taxation by tlie clerk, but not afterwards," requires the taking of an 
appeal wlthln 10 days after the taxation by the clerk. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 797, 802, 816, 826 ; 
Dec. Dig. § 215.*] 

2. CosTS (§ 215*)— Taxatioit bt Clerk— Appeal — Time to TAkb — ^Waiver. 

Where an appeal from the taxation of costs by the clerk. Is taken after 
the time iixed by Circuit Court rule 23, and the, successful party brings 
the samé on for détermination before the court on notice of timte of hear- 
ing, he does not waive the objectioii' that the appeal was not takén withia 
the 10 days. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 797, 802, 816, 826; 
Dec. Dig. § 215.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action between Adelmar Snyder and J. F. McCarthy. There was 
a judgtnent on appeal from the clerlc's taxation of costs,. and Snyder 
brings error. Affirmed. 

J. W;. Reynolds, for plaintiff in error. 
L. C. Harris, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. [1] Rule 23 of the Circuit Court 
which provides that : "Costs and diisbursements shall be taxed in the 
first instance by the clerk upon two days' notice. An appeal there- 
from may be taken to the court within ten days after such taxation 
by the clerk, but not afterwards" — means what it says, that the ap- 
peal therein mentioned may be taken within 10 days after the taxa- 
tion by the clerk. It does not mean that it may be taken within 10 
days after the notice of such a taxation is served upon the party who 
desires to appeal. 

[2] Where such an appeal is taken after the 10 days, and the suc- 
cessful party brings the same on for détermination before the court 
upon a notice of the time of hearing, he does not thereby waive the 
objection that the appeal was not taken within the 10 days. 

The judgment below is affirmed. 

•For other casea see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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BOUTHERN PAC. CO. et al. v. UNITED STATES (INTERSTATffl 
COMMERCE COMMISSION et al., InterveneisJ, 

(Commerce Court. J\me 7, 1912.) 

No. 59. 

L CoMMiiiRCE (J 95*) • — Interstate Commebce Commission — Ordisb T*ixino 
Katks. 

The clalm of a rallroad company that an order ot tlie Interstate Com- 
merce Commission flxlng a rate on certain classes of lumber was based 
on considérations which could not legally be taken Into accour.t held not 
eustalned by the record, and expressly negatived by the opinion of the 
Commission. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. | 145; Dec. 
Dlg. § 95.*] 

2. Carriers (§ 26*) — Interstate Commkecœ Commission — Ordeb Fixino 
Eates — Validity. 

That in flxing rates on lumber from Willamette Valley points In Ore- 
gon to San Francisco and bay points the Interstate Commerce Commis- 
sion made a classification based somevvhat on condition and value, and 
In fixing a lower rate on rough flr lumber and lath than was permitted 
on better grades took into considération the fact that without such rate 
the lower grades could not be shipped at ail in compétition with the same 
grades from points having water transportation, did not invalidate the 
order, where the rate fixed was just and reasonable in itself. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 67-82; Dec. 
Dig. I 26.*] 

In Equity. Suit by the Southern Pacific Company and others, peti- 
tioners, against the United States, respondent, Interstate Commerce 
Commission and the Oregon & Washington Lumber Manufacturers' 
Association, interveners. On final hearing. Pétition dismissed. 

For opinion of Interstate Commerce Commission, see 21 Interst. 
Corn. Com'n R. 389. 

F. C. Dillard, of Chicago, 111. (W. W. Cotton, of Portland, Or., 
C. W. Durbrow, of San Francisco, Cal, and H. A. Scandrett, of 
Chicago, 111., on the brief), for petitioners. 

Blackburn Esterline, Spécial Asst. Atty. Gen. (Winfred T. Den- 
ison, Asst. Atty. Gen., on the brief), for the United States. 

P. J. Farrell, of Washington, D. C, for Interstate Commerce Com- 
mission. 

Joseph N. Teal, of Portland, Or. (Wirt Minor, of Portland, Or., 
on the brief), for intervening shippers. 

Before KNAPP, Presiding Judge, and ARCHBALD, CARUAND, 
and MACK, Associate Judges. 

ARCHBALD, Judge. [ 1 ] The rate învolved in this case was fixed 
by the Commission on rough green fir lumber and lath from the Wil- 
lamette Valley, Or., over the Southern Pacific Railroad to San Fran- 
cisco city and bay points. The rate published by the carrier was $5 
per ton, which applied to lumber of ail kinds ; and this on complaint 
the Commission sustained as to everything but the cheap grade 

*For other CUM Ma wma tople & { nvubxb In Dec. & Âm. Diga. 1907 to data, & Eep'r IndtxM 
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named. This character of lumber, however, it classified and gave a 
reduced raté of $3.50 per ton from points on the eâst isidé of the 
Willamette river, with 25 cents added from points on the west side. 

The same question was before the Commission in a previous pro- 
ceeding, where rates of $3.40 and $3.65, respectively, were fixed. 
Western Oregon Lumber Mfg. Ass'n v. Southern Pac. Co., 14 Interst. 
Com. Com'n R. 61. But upon beîng litigated in the courts it was 
finally decided by the Suprême Court on appeal that, according to 
the report of the Commission and the course of the pfoceedings be- 
fore it, the rate had not been determined by a considération of what 
was intrinsically just and reasonable for the service performed, but 
was reduced upon the theory that the lumbermen having been induced 
to enter the Willamette Valley on assurances of a low rate were enti- 
tled, on the ground of équitable estoppel, to be protected against an 
advance. Southern Pacific Co. v. Interstate Commerce Commission, 
219 U. S. 433, 31 Sup. Ct. 288, 55 L. Ed. 283. The contention now 
is that in disregard of that décision, with admittedly no new facts 
before it, the Commission allowed the same views to prevail, merely 
raising the rate a fraction, so as to hâve the semblance of compliance, 
without really undertaking to détermine what was a just and reasona- 
ble rate. 

It is declared by the Commission in the présent report that "while 
a large amount of additional testimony was introduced" at the sec- 
ond hearing, bearing upon the issues involved, "no new facts were 
developed," and that consequently no f urther discussion of the 
testimony was required. But this statement is not to be car- 
ried too far. And above ail it afïords no basis for the argu- 
ment which is made that, taking the same view of the facts, the 
Commission allowed the same ideas to prevail, making the same dis- 
position of the case as the resuit. The new évidence undoubtedly 
was cumulative, and simply carried the case down to the time of the 
last hearing, thus presenting nothing new or différent in kind from 
what had been previously shown, and that is evidently ail that the 
Commission meant. But the considération given to thèse facts by the 
Commission, as bearing on what was a just and reasonable rate, is 
clear, and sufficiently sustains the conclusion reached. 

As pointed out by the Commission the net earnings per mile of the 
Oregon & California Railroad while the $3.40 rate was in, force were 
much in excess of those of many other strong roads, while the ratio 
of operating expenses to operating revenues was materially less; this 
going to show that no serious conséquences to the road would resuit 
from this supposedly low rate. Nor, as it is said, having regard to 
the average haul of this lumber, was the rate per ton per mile unjust, 
there being many instances where for corresponding distances lower 
rates were voluntarily put in force. Going on to discuss certain cases 
relied on by the carrier, in which it was charged that the Commission 
had allowed rates for the transportation of lumber with which the 
rate in question unfavorably compared, it was f urther pointed out 
that in ail but one of thèse the conditions were not analogous, and 
in that one, ail things considered, the rate of 14 cents per hundred 
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pounds, while perhaps yielding more by reason of the low cost of 
transportation, was distinctly lower in effect than the rate hère pre- 
scribed. A récent instance investigated by the Commission is also 
alluded to, where the transportation of lumber for about the same 
distance as hère involved was soHcited by a prominent carrier, al- 
though its division amounted to but $1.40 per ton. And, finally, hav- 
ing regard to the average load per car of rough green fir lumber and 
the average haul over the Oregon & California road, it was shown 
that the car mile earnings were 16 cents, while the average car mile 
earnings for ail the roads of the United States for the year ending 
ijune 30, 1910, were but 14.9; and that, while the exact car mile 
earnings on ail traffic of this road did not appear by the figures fur- 
nished by the company, yet an examination of those figures indicated 
that the earnings on the lumber in question were nearly, if not quite, 
equal to the average, although considering the longer average haul 
they might well be less, from which there could be no doubt that the 
business at the rate prescribed yielded the carrier a handsome profit 
above the cost of transporting it. It is upon thèse and other consid- 
érations which are stated that the order of the Commission is ex 
pressly based. 

It is said, however, that the Commission does not stop with this, but 
goes on to reassert the right to consider the agreement made by the 
carrier by which the original $3.10 rate was put into effect, on which 
the lumber industry of the Willamette Valley was buiit up, in the 
face of the décision of the Suprême Court that it had no right to 
do this, and that, entering into the action of the Commission as it 
so did, the order is void. This contention is based on the following 
observations in the report: Referring to the original agreement by 
the Southern Pacific that rates should be made to San Francisco 
which would fairly meet the water compétition from Portland, it is 
there said : 

"ïhe Suprême Court seems to hâve understood that the Comiulssion was 
controlled largely by this considération, and that its real puriiose was not to 
establish a rate just and reasonable, but rather to conipel a performance of 
this agreement and prevent the int^uity which would resuit from its viola- 
tion. * * * TKis Commission has never understood that it could dictate 
the policy of a carrier in the making of its rates, in so far as there was 
just room for the exercise of a policy. It has several times explicltly .so de- 
clared. We hâve, however, believed that we might consider what the policy 
of a carrier had been in determining whether the rates resulting from a 
change in that policy were just and reasonable. It often happens that the 
very existence of an industry dépends upon the rate accorded to it. If, now, 
a carrier has established a partlcular rate for the express purpose of ena- 
bling an industry to exist, and if, upon the strength of that rate, money has 
been invested which must be destroyed if the rate is wlthdrawn. it has been 
our understanding that this fact might properly be considered in passing 
upon the reasonableness of the proposed change in the rate. Such fact is 
not controlling, but is one of the clrcumstances which may properly be Icept 
in View. It has been our opinion that we might in a pro'per case order the 
continued maintenance of a rate upon which the investment of money had 
been induced, even though we would not in the first Instance, as an original 
proposition, hâve dlrected the establishment of that rate. 

"The policy of a railroad cannot be dictated entlrely by its own interest. 
It cannot àrbitrarily chîinge that policy from day to day when those changes 
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resuit in undue hardshlp to Its patrons. The welfare of the public, as well 
as its bwn welfare, must be considèted. To that extent this Commission bas 
belleved that It mlght control tbe pollcy of carriers, and to that extent alone. 
It is stlU of the opinion that this must be so unless the property l'ighls of 
shippers are to rest in the arbitrary whim of the carrier without the right 
of appeal to any tribunal. We do not understand that the Suprême Court in 
its décision bas held the contrary. But in the présent case, tO avoid ail pos- 
sibility of question, it bas seemed proper to lay entirely ont of vléw every- 
thlng which transpired between thèse parties in the nature of contract, 
agreement, or assurance. 

"After full hearing and upon fuil considération of the whole matter, we 
are of the opinion that the rate of $5 per ton, in so far as it àpplles to rough 
green flr lumber and lath, is unjust and' Tinreasonable, and that for the fu- 
ture the rate upon thèse commodities to San Francisco and bay points, as 
defined in the tarifes of the défendants, should not exceed $3.50 per net ton 
of 2,000 pounds from points upon the Une of the défendant east of the 
Willamette river, except from the Wendling branch, so called, and that rates 
from the Wendling branch and from stations upon the west bank of the 
Willamette river should not exceed $3.75 per net ton." 

The Commission is entitled to hâve this taken ésiactiy as it reads, 
and there can be no reasonable controversy as to what is so said. 
There is no suggestion, as beforè, that by feason of assurances held 
out to the lumbermeri the carrier was to be regarded as estopped, 
and, on the contrary, there is an express répudiation of any such idea. 
The attempted vindication of the former ruHng of thè Commission 
was not necessary to the présent décision and rriight appropriately 
hâve been omitted. But it is of no conséquence unléss it betrayed 
a contumacious purpose on the part of the Commission, which in- 
fluenced its décision, and this it is plain could not be reasonably as- 
serted. Not only is there the explicit déclaration that everything în 
the way of agreement or assurance had been put out. ôf view, fol- 
lowed by the statement that upon fiill considération the rate of $5 
a ton as applied to rough green fir lumbef and lath in the opinion 
of the Commission was unjust and unreasonablé, and for the future 
should not exceed the lower amount named; but the inducing rea- 
sons for this are given, as shown above, and sufficièntly sustain the 
conclusion reached. The action of the Commission is thus put upon 
unexceptionable grounds, which the observations and criticisms in- 
dulged in are ineffective to disturb. 

[2] It is further said that there is no justification for classifying 
rough green fir lumber and lath fronjthe Willamette Valley, ail lum- 
ber as a rule, regardless of condition or value, taking the same rate 
between the same points, this being true also on shipments by rail 
from Portland, with which the Willarrietté" Valley competes. Thei'e 
is no occasion for classification at Portland, as the Commission points 
out, the cheaper grades of lumber from there uniformly going by 
water, and the matter thus taking care of itself. 

It is said again, however, that this disçloses the real purpose qf the 
réduction on this grade of lumber, which ig to,bring the rate down 
to the level of water transportation from Portland, with which it is 
thrown in compétition, making the rate thus on its face unjust. It 
may be that the Commission had the necessities in this respect of the 
lumber industry of the Willamette Valley somewhat iii; mind, and 
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that this to a certain extent influenced the resuit reached. But, as 
is pointed out by the Comriiission, roûgh green fir lumber and lath 
is the cheapest kind of lumber manufactured, the value per car load 
not exceeding one-half that of the better grades of dried and dressed. 
It cannot move to market, therefore, from the Willamette Valley un- 
less it gets an encouraging rate, without which, regardless of compéti- 
tion, it will be left in the woods, or be sent to the scrap heap and 
burned. It also loads heavier than dry lumber, the average of the 
one being 60,000 and the other 50,000 pounds to the car; the dis- 
crepancy in the yield of freight per car being thus in part made up. 
Nor is a classification of lumber based on condition and value alto- 
gethef unknown in transportation circles, exceptions, according to 
the exigencies of particular cases, being introduced at times by the 
carriers themselves. A lower rate than for the higher grades of lum- 
ber was thus apparently justified in the présent instance by thèse con- 
sidérations, if not indeed required, and the only question therefore is 
whether the réduction was unjust. 

In fixing the rate of $3.40 per ton on the former complaint, the 
Commission -ws^s no doubt guided in part by the Portland compétitive 
water rate. This rate was met in the early stages of lumbering in 
the Willamette Valley by the $3.10 rate, given by the railroad, which 
at one time prevailed. Taking this as a basis, the Commission found 
that in later years water charters from Portland ranged from 25 to 
50 cents per thousand more, and it was therefore considered that 
$3.40 by rail. in comparison might reasonably be charged. On the 
présent hearing this was raised to $3.50, the rate now fixed, a slight 
advance realizing about $3 additional per car. It may be that in this 
analysis water compétition is given a somewhat prominent part. But 
not in our judgment to the extent of making the rate thereby reached 
per se unreasonable and unjust. It is in évidence that, regardless of 
compétition, this cheap grade of lumber, as already stated, could not 
get to market from the Willamette Valley without a favoring rate, 
and whether traffic will move at a given rate is always some évidence 
as to whether the rate responds to the value of the service performed. 
The Commission had this and the other matters to which référence 
is made to guide in the conclusion reached. The rate was thus not 
fixed arbitrarily or without considérations which justified it, and, 
above ail, not for the purpose of enforcing a policy inaugurated by 
the carrier, which it was held could not equitably be abandoned, but 
in the exercise of due judgment, after full considération of the en- 
tire subject, as shown by the reasons given for it; and, this being 
so, the order was lawfully made. 

The pétition will therefore be dismissed, with costs. 
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EANSOME CONCRETE CO. v. GERMAN AMERICAN BUTTON CO. 

(District Court, W. D. New York. June 27, 1912.) 

Patents (§ 328*) — Validity and Infringement — Reinforced Concrète 
constbuction. 

The Ransome patent. No. 694,580, for a reinforced concrète floor ex- 
tendlng to the exterior face of a building, aud there fornilng a belt 
course, with downward and upward extensions forming llntels to tbe 
Windows below and slUs to tbose above, was not anticipated, and dis- 
closes invention; clalms 5 to 10, Inclusive, also held Infringed. 

In Equity. Suit by the Ransome Concrète Company against the 
German American Button Company. On final hearing. Decree for 
coniplainant. 

Edward S. Beach, of New York City, for complainant. 
Charles Neave, of New York City, for défendant. 

HAZEL, District Judge. This is a bill in equity for infringement 
of patent No. 694,580, granted M^rch 4, 1902, to Ernest L. Ransome 
on application filed August 17, 1901, and afterwards assigned to the 
complainant corporation. The patent relates to the construction of rein- 
forced concrète or monolithic buildings having concrète beams, piers, 
or columns, floors, and so-called curtain walls. The validity is in issue 
of claims 5 to 10, inclusive, of the patent. The spécification and 
claims are for a novel method of extending the concrète floor to the 
exterior of a building, there forming a belt course having a down- 
ward extension which forms lintels to the Windows below, the belt 
course capping the piers and Windows, and having an upward ex- 
tension which forms window sills for the Windows above. The de- 
scription, a f ter stating that the invention consists of a reinforced con- 
crète floor over the external piers' or walls of a building, and in the 
formation of the extension into an exterior belt course, continues : 

"And when. the floor rests upon external piers it further consists In Integ- 
rally comblning with the floor beam-llke extensions above and below to carry 
the floor from pler to pier and at the same time to form the wlndow-heads 
or curtain walls terminatlng in window-heads for the story below and the 
window sills or curtain walls terminatlng In window sills for the story above." 

The claims in controversy read as follows : 

"5. A reinforced concrète floor extending to the exterior face of a building 
and there forming a belt course with à downward extension forming heads or 
lintels to the Windows below, substantially as descrlbed. 

"6. A reinforced concrète, floor extending to the exterior face of a building 
and there forming a belt course, capping the piers and Windows below, sub- 
stantially as descrlbed. 

"7. A reinforced concrète floor extending to the exterior face of a building 
with an upward window-sill extension, substantially as descrlbed. 

"8. A reinforced concrète floor extending to the face of a building and 
there forming a belt course with an upward window-slU extension, substan- 
tially as descrlbed. 

"9. A reinforced concrète floor extending to the face of a building with 
downward and upward extensions, substantially as descrlbed. 

"10. A reinforced concrète floor extending to the face of a building and 

*For other cases see same topio & § numbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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there forming a belt course and with downward and upward extensions, sub- 
stantially as described." 

The spécification for carrying out the invention says: 
"After the wall or piers bave been brought to the required helght the molds 
for the flooi- are set in place, and the floor Is extended over the wall or piers 
and molded into a belt course A', as in Figs. 2 and 3. When the floor A bas 
to rest upon piers, It is made with the downward extension B whieh exteuds 
to the Windows C, of whieh it forms the head, and rests upon the piers D, 
whieh it caps, as at B', Between the piers it can be reduced to any required 
thickness, as at B", Fig. 2. This extension is reinforced with the tension-bar 
E whieh by préférence extends the length of the building. To the floor A, 
by préférence after it bas hardened and the piers G hâve been built, is also 
added the upper extension F placed between the piers G. This extension 
is niade of one intégral pièce with the floor by nieaus of the coil-joint M 
or other suitable union, and it extends upward to the window K, of whieh it 
is the sill. It is by préférence rabbeted into the piers." 

The claimed advantages of a floor constructed in the manner de- 
scribed were to bind the building together by running the floor across 
the walls and piers, and to strengthen the building and mold a down- 
ward extension from the floor whieh forms a beam or support for 
the floor load as well as a lintel or window-head and curtain wall. 

The défenses of anticipation and noninfringetnent are based upon 
prior French publications in Le Béton Arme of May 10, 1899, and 
Le Siècle Industriel of August 7, 1897, on the Bon Marche stable 
construction as described in Nouvelles Annales de la Construction of 
January, 1899, and on concrète buildings constructed in this country 
by the Aberthaw Construction Company of Boston. It is shown by 
such publications from the descriptions and structures illustrated that 
it was old at the date of the application for the patent in suit to con- 
struct skeleton buildings of concrète — that is, to construct piers or 
columns, floors, and girders or beams of concrète reinforced with 
steel rods — and to vertically place reinforcing rods for piers and 
imbed them in concrète by pouring the concrète in molds or forms, 
such rods ordinarily extending from the tops of the piers or columns 
to enable any subséquent concrète formation to imbed such portions. 

The évidence fairly preponderates that it was unknown to the art 
at the date of the Ransome invention to extend the floor to the ex- 
terior of the building to form a belt course, and then downward to 
form window-heads and upward to form window sills. Has the 
patentée by thèse additions contributed anything novel to the build- 
ing industry? It is shown that the concrète building art had fairly 
progressed when the patentée conceived his improvement. For in- 
stance, there was the Singrun mill in France, whieh, according to the 
witness EHinger, was built in May, 1900. The piers and roof (a one- 
story building) were of reinforced concrète, the curtain walls being 
filled in with brick after the building was practically completed, but 
the floor was not provided with either the downward or upward ex- 
tensions. Stress is laid upon the Bon Marche stables in France to 
anticipate the patent in suit. That structure consisted of reinforced 
concrète walls extending to the height of the floor upon whieh the 
beams, girders, and floor slabs were cast, one story in a direct line 
above another. The spaces between the piers or columns were filled 
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in with brick which extended to the window sills, and the lintels were 
of eut stone. The floor slabs were built separately, and not in con- 
nection with dowHward extensions or with curtain walls or exten- 
sions theréto as described in complainant's patent, and therefore it 
was not anticipatory of the claims in controversy. 

Nothing is found in the French publications and drawings in 
their entirety to describe the downward extensions to the windows, 
nor to show that the floors of concrète pass through or over thé piers. 
Inspection for instance of figure 1, plate 3, of the Bon Marche 
stables, appearing in the Nouvelles: Annales de la Construction for 
January, 1899, would seem to show that the primary beams are put 
in place prior to locating the reinforcement of the floor, and their 
ends sôcketed to the inner side of the pier. Complainant's expert 
witnesses support this claim, and a number of other essential dif- 
férences f rom complainant's construction are pointed out by them, 
but any différent methods of building or forming the floor need not 
be discussed in détail, since it suffices that the combination of the 
éléments of the claims in suit are not présent in the illustrated 
structures. Moreover, the generality of the descriptive matter in 
the French magazines prevents even the skilled in the art, I think, 
from fûlly understanding the particular manner in which the con- 
crète floors were constructed. As said by Judge Coxe in Westing- 
house Electric & Manuf acturing Co. v. Saranac Lake Electric Light 
Co. (C. C.) 108 Fed. 221 : 

"The burden of proving anticipation rests npon the défendant and he must 
do this by clear and convinclng évidence. [Citation.] The publication relied 
on must describe the invention in such a complète, clear, and précise manner 
as to enable those skilled in the art to reproduce It wlthout the ald of the 
patent, If the différences are only those whIch the sklU of the art wIU read- 
lly supply, the publication will not bê destroyed as an anticipation, but It 
wlll be destroyed If thèse différences relate to essential features, and Inde- 
pendent Investigation and experiment are required to explain obscurities and 
supply omissions." 

Assuming that the exhibit illustrations and sketches of concrète 
buildings make clear that the concrète floors were carried to the oute- 
face of the building, yet they do not clearly indicate a belt course 
capping the piers and a downward extension forming window sills, 
the essential features of claims 5 and 6. 

As to prior construction in the United States. The Springfield boil- 
er house shows a roof abutting against the inner side of the cornice 
stone, but obviously it is without the downward extension of the pat- 
ent in suit. In the New England Life building there is a roof and 
cornice which, according to the oral évidence, fail to extend dbwn to 
the upper portion of the window, while the lintel is a part of the frame 
molding, the extension being only to the moldings over the window ; 
nor hâve the Boston City or McÉean Hospitals the downward exten- 
sions of thè claims in suit. The Ransome improvement specified in 
claims 5 and 6 is not suggested by the prior art or the exhibit publica- 
tions and printed articles, and the combination presenting new élé- 
ments was, in my opinion, for a patentable discovery, a method of 
construc'tîng concrète floors and buildings which has been, and) now 
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is, extensively used by the skilled in the art and its utility and value 
recognized. 

The défendant dénies infringement, dénies that its concrète floors 
are extended over the walls or piers to form a belt course, dénies that 
its building at Rochester, N. Y., has upper or lower curtain walls ex- 
tending to the Windows, but I think it proven that its extension floors 
and piers form a plain belt course which extends horizontally aroundi 
the building on the exterior thereof in the manner described by the 
patentée. There are, it is true, some différences of construction, and 
the def endant's belt course at first blush would indicate that only the 
ordinary floor beam had been positioned between the piers or columns, 
but a doser examination of the model shows that there is présent a 
downward extension of the floor at the inner side of the piers which 
yields the adtvantages of complainant's downward extension. 

The essential feature of claims 7, 8, 9, and 10 is obviously the up- 
ward window-sill extension, and, if it were uncombined with new élé- 
ments, the concrète floor extendirig to the exterior face of a building 
(claim 7), the belt course with the upward extension (claim 8), the 
downward and upward extensions (claim 9), and the belt course with 
the downward and upward extensions (claim 10), I would be disin- 
clined to hold that it involved invention to make such addition. The 
spécification points out that the upward extension is placed between 
the piers and made of one intégral pièce with the floor by means 
of a coil- joint and by préférence is rabbeted into the piers. This 
alone, in view of the manner in which floors, beams, girders, and 
piers were constructed, was scarcely a patentable thing to do, but 
was something an ordinarily skilled builder could accomplish without 
the exercise of the inventive faculty, yet such élément in combination 
with the other éléments produces a new and useful resuit, and, while 
the Ransome improvement in its entirety does not rank as a great one, 
still I am satisfied by thejproofs that the invention is entitled to favor 
able considération. It lessened the cost of factory buildings by mak- 
ing it possible to construct them wholly of concrète, and strengthened 
the floors, girders, and piers. As the défendant in the construction of 
its buildings inserts a curtain wall of concrète between the piers which 
projects upward and terminâtes in window sills, it also infringes the 
claims which include as an élément the upward extensions. 

A decree may be entered, with costs, holding claims 5 to 10, in- 
clusive, valid, and infringed by the défendant corporation. 



NATIONAL BINDING MACH. CO. v. EISLEE et al. SAME v. W. J. AN- 

DERSON & CO. SAME v. RELIABLE GUMMED TAPE CO. 

(District Court, S. D. New York. April 3, 1912.) 

Nos 8-4, 8-3, and 8-5. 

Patents (5 328*) — Validity and Infringement — Binding Machine. 

The Piper patent, No. 700,816, for a device for supporting and dellver- 
Ing paper for wrapping or binding purposes, was not anticlpated, and dis- 
closes patentable invention. Claims 2 and 5 construed, and held in- 
fringed. 

•For other casea »ee same topic & { numbeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe» 
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In Equity; Suits by the National Binding Machine Company 
against Anthony Eisler, Wilham M. Lambert, and Junius Nagel, 
comprising the firm of Anthony Eisler & Co., against W. J. Ander- 
son & Co., and against the Reliable Gummed Tape Company. On 
final hearing. Decrees for complainant. 

Actions on patent of Robert H. Piper, No. 700,816, being the same 
patent involved in National Binding Macliine Co. v. McLaurin Co. 
(C. C.) 186Fed. 992. 

Mr Emery and Mr. Varney, for complainant. 
Mr. Redding and Mr. Austin, for défendants. 

HOUGH, District Judge. No exposition of the opération of com- 
plainant's machine or of the relation between the patent claims and 
the machine itself is necessary. That has been given recently and 
with sufficient fullness by Hand, J., in the McEaurin Case, supra. 
Instead of testing the stability of that décision by an appeal, the prés- 
ent action has been brought oh with the évidence on both sides very 
considerably amplified. 

The position of the défendants on thèse records is best shown 
by a remark of their expert (Prof. Main), who was asked whether 
he had read Judge Hand's opinion in the McLaurin Case, and replied : 

"I hâve read that opinion, and cannot but feel that If the présent défend- 
ants' machines tad been involved, and still more if the prlor art and prier 
usages had been presented to his honor as they hâve been testifled to lu this 
case by such praetical men as Bruen, Andersen, and others, the opinion of 
the court would hâve been quite différent." 

Diflferences of opinion are inévitable. Such différences in différent 
courts hâve tried and long will try public patience; but expressed 
différences of opinion in the same court resulting in différent déci- 
sions in similar cases are intolérable. This court (by Hand, J.) has 
spoken on this patent, and what waS said has been commented on by 
Ward, J. Without expressing any personal views of my own, I 
hold (1) with Hand, J., as to the construction of the patent itself, 
and particulariy (this being in my judgment the vital part of his opin- 
ion) that by the bending of the paper durihg draft a 'certain static 
energy is stored up which effécts the removal of the paper after it 
has been released ; also, that the means by which that energy is stored 
in the paper are means for moving the paper as much as though the 
energy was stored up in a spring bail or in a guide working by grav- 
ity. (2) I also hold (with Ward, J.) that, if this patent is construed 
broadly as Judge Hand held it should be, the présent défendantes 
machines infringe. 

It remains to inquire whether what Prof. Main summarily de- 
scribes as "the prior art and prior usages" are so differently pre- 
sented in this record as to compel a resuit which would f ree thèse 
défendants from the bufden of Piper's patent while leaving Mc- 
Laurin subject thereto. As is very often the case in patent 
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causes, thc records of this court show that substantially everything 
shown to me was shown to Judge Ward on the motion for prelim- 
inary injunction, and, so far as prior usage or trade practices were 
concerned, he has summed them up in his mémorandum, when he 
speaks of "the prior use of gummed tape for sealing packages, the 
effect of the introduction of kraft paper, and the use of the Bruen 
machine" as reasons for (practically) refusing to give its usual effect 
to the then récent opinion of Judge Hand. 

Having compared the mass of testimony on thèse subjects- with 
the record in the McLaurin Case, I am of opinion that it is ail what 
complainant's counsel call it, cumulative. There is more testimony 
than was before Judge Hand, but it is ail of the same kind. Un- 
doubtedly gummed tape for sealing packages was used before Piper's 
machine, and the very object of that machine was to further an al- 
ready existing art. The resuit to be obtained was known. What 
Piper devised was a method of reaching that resuit. If his method 
was new, it makes no différence how old gummed fastenings are. 

So far as kraft paper is concerned, it is, I think, demonstrated that 
the demand for the resuit attained by Piper was greatly stimulated 
by the introduction of the new paper; but it is also true that, before 
kraft paper became known, Piper and his assignée had built up a 
business with paper of Manila fiber. The patent is not on the paper, 
but on a method of using any gummed paper strip, and it is not ap- 
parent to me that the introduction of a new and cheaper and perhaps 
stronger vehicle has any effect upon the scope and meaning of a patent 
granted and operated under at an earlier date. 

So far as the Bruen machine is concerned, it would require very 
clear évidence to convert a patented device which is not in itself an 
anticipation into a prior use by showing that that which was patented 
varied from that which was constructed and utilized. Messrs. Bruen 
and Webb did not stand cross-examination well, and it cannot be said 
that their testimony makes out a strong case. They hâve not succeed- 
ed in changing the Bruen device from a référence to a prior use, and, 
as a référence the Bruen patent has been considered by Judge Hland 
with great fullness. The resuit is that in my opinion the new or addi- 
tional évidence adduced since the McLaurin décision does not change 
the question presented to and decided by Hand, J. 

The real point at issue hère is vigorously stated by Prof. Main in 
his comments on claims 2 and S of the patent in suit. Claim 2 dé- 
clares as a part of the patented combination "a device which auto- 
matically moves the paper away from the moistening device," and 
claim 5 states as a portion of the combination "means for removing 
the free end of the paper which is adjacent to the surface of the 
moistening roller away therefrom." As to the first of thèse phrases, 
the witness says : 

"The word 'automatic' or 'automatically' necessarily implies a defiuite and 
positive action of some lîind, aiid not the resuit of a inere passive présence 
or stationary existence. We do not spealv of a barrel as automatically hold- 
ing water, or of a hitchlng post as automatically holding a borse, or of the 
pavement as automatically bumping the person who falls down upon it ; and 
the automatic holding of the paper off tUe moistening roll as spoken of in the 
197 P.—] 2 
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speclflcatiou refers merely to the end o£ a positive action and movement of 
the swinging frame." 

As to the second phrase, he déclares that it "evidèntly refers to 
some definite device which is not necessarily automatic," ahd he "can- 
not understand that this clause would apply to any fixed arrangement 
of guide pins or roUers which would break the free end of the paper 
away from the moistening roller by rëason of such fixed position, un- 
less the paper is pulled against the moistening roller by the operator 
during the use of the machine; at other times swinging away from 
the roller by reason of the natural stiffness of the paper. Such a 
construction certainly would not be properly described as means for 
moving the free end of the paper." This is the kernel of the whole 
controversy. For présent purposes it is enough to state that the Mc- 
Laurin Case holds exactly the Other way. 

Complainant may take the usual decree. 



DAVEY et al. v. CUTTER et al. 

(District Court, D. New Jersey. June 17, 1912.) 

Patents (§ 328*) — Validity and Infkingement — Pbocess or Treating 
WouNds in TbbeS. 

The Davey patent, No. 890,968, for a process of treating and dressing 
a bruise or wound in ttie trunk or lite branch of a live tree, an essen- 
tial f eature of whicli is a watershed groove on the top and sides of the 
cavity made in the tree to preveut the entrance of water back of the 
cément used in fllling such cavity, diseloses invention and is valid ; also 
held infringed. 

In Ëquity. Suit by John Davey, Martin L. Davey, James A. Davey, 
and Wellington E. Davey against Frederick A. Cutter and George 
Cari Freeman, copartners as Cutter & Freeman, for infringement of 
letters patent No. 890,968, for a process of treating and dressing a 
bruise or wound in the trunk or live branch of> a live tree, granted 
June 16, 19G8, to John, Martin L., and James A. Davey. On final 
hearing. Decree for complainants. ' 

Bakewell & Byrnes, for complainants. 
Francis C. Lowthrop, for défendants. 

RELLSTAB, District Judge. The patentées, and Wellington E. 
Davey, to whom a one-fourth interest in the patent was assigned, are the 
complainants. ■ The défendants were former employés of the complain- 
ants. During such employment théy became familiar with such pro- 
cess, and the évidence convinces that subsequently, in the treatment 
of trees, they used several of the steps of such process, including the 
recess or watershed groove hereinafter particulàrly referred to. If 
this step involves invention, the infringement is clear. 

The patentées in their application for the patent State: 

"This invention relates to an improved process of treating and dressing a 
bruiste or wound or any decayed or unsound spot in the trtink or live branch 
of a live tree. . 
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"The prîmary object of this Invention is to remove ail decayed and un- 
sound wood and foreign matter from the wounded or unsound portion of the 
trunk or branch, and so dress the cavity formed by removing the decayed or 
unsound wood and foreign matter that the wound will be readily healable by 
nature, and further decay or harm to the tree preventêd. 

"With this object in view, and to the end of realizlng other advantages 
herelnafter appearing, our improved process consists in the steps hereinafter 
described and pointed out in the claims. * * * 

"The first sitep of our improved process consists in forming the cavity a 
large enough and removing ail decayed or unsound wood and foreign matter 
from the diseased or unsound portion of the trunk or branch by the forma- 
tion of the said caylty. The bottom of the cavity is eut away at the outer 
end of the cavity so as to slope downwardly and outwardly, as at iO. (See 
Figs. 2, 4 and 5.) Each slde wall of the cavity is provided at the outer end 
of the cavity with a reeess 12 which extends upwardly from the downwardly 
and outwardly sloping portion 10 of the bottom of the cavity at a point be- 
low the upper end of the said sloping portion to the top wall of the cavity 
and there connecta with the adjacent end of a reeess 13 formed at the outer 
end of the cavity in and transversely of the said top wall. Obvlously the 
recesses 12 and 13 form a channel which extends upwardly from the sloping 
portion 10 ,oî the bottom at one side of the cavity to the top of the cavity, 
thence aeross the top of the cavity and downwardly at the opposite side of 
the cavity to the said sloping portion of the bottom, and the channel thus 
provided cpnstitutes a latéral and upward enlargement of the cavity at the 
outer end of the ca^aty. It will be observed therefore, that the cavity formed 
by the removal of the decayed or unsound wood and foreign matter from the 
trunk or branch is enlarged laterally in opposite directions and upwardly, 
and that the latéral émargements 12 of the cavity terminate at their lower 
ends at the sloping portion 10 of the bottom of the cavity a suitable distance 
below the upper end of the said sloping portion of the bottorn, as shown very 
clearly in Figs. 4 and 5." 

The last five claims only cover the reeess or watershed step, and, 
as the other two claims were withdrawn from the court's considéra- 
tion in this suit, thèse claims only will be considered. 

This step, as disclosed and claimed, is as follows (using the terms 
of the third claim) : 

"Recessing the side walls and top wall of the cavity at the outer end of 
the cavity to form a channel extendlng from the bottom of the cavity at 
one side of the cavity to the top wall of the cavity, thence aeross the said 
top wall to the other side of the cavity, and thence downwardly to the bot- 
tom of thé cavity." 

No prior patents or publications were set up on this watershed 
step, and the évidence failed to establish its prior use; and it stands 
in this case as new. Is it inventively new? The problem in this 
art before the adlvent of the complainants' patent was to prevent the 
entrance of water into the cavity after it was filled with cemen- 
titious material. This had never been eflfectively solved. The main 
difficulty (adopting the language of the complainants' brief) — 

"présent in cernent or concrète fillings was and is to keep molsture out of the 
filled cavity. Being exposed to raln, snow, fogs, etc., it was found practically 
impossible in most cases to prevent the moisture from seeping into the cavity 
between the wood and the iilling, and thus setting up a condition which was 
worse than if no flUing had been applied: — worse, because darkness aided the 
fungus, while the fllling tended to hold in the water and made the surfaces 
inaccessible for treatment This difficulty of keeping out moisture was great- 
ly increased by reason of the slight shrinkage of the cément filUng in harden- 
ing. The record shows that this shrinkage, while slight, always takes place 
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in the hardenlng of the •cernent fllllng. This naturally leaves a slight space 
between thë ftUlpg and the wood, and raln runnîng dowri tàe trunk or limb 
will enter this space, thus setting up Idéal conditions for decay." ' 

The watershed groove wà^ intended tb prevent guch çntrance of 
water, etc., the patentées in that behalf declaring in their said appli- 
cation for patent: 

"The object of enlarging the cavlty laterally In opposite directions and UP- 
wardly at the outer end of thé carity is to prevent any rain, water or mois- 
ture whieh may bave found access iiito the outer end of thè cavity externally 
of the cementitiotis filling through any possible imperfections in the joint 
between the fllling K and the water-proof coatiug or in the said coatiug, 
from passlng inwardly beyond the said eniargements of the cayity, and any 
water or moisture obtaining ingréss into the said eniargements of the cavity 
from any cause and gravitating àdown the said eniargements on to the slop- 
lug portion 10 of the bottom of thé cavity will gravitate àdown the said slop- 
ing portion of the bottom to the exterior of the trunk or braneh of the tree." 

The testimony establishes that this step accomplished the object 
sought, and that it was promptly recognized and adopted by foresters 
and others in the business of caring for trees, as an effective means 
of trapping and shedding the water before it reached the cavity. This 
watershed groove is not a mère duphcation or extension of the idea 
of means disclosed in the enlargement of the cavity. Such enlarge- 
ment is only for the purpose of removing the decayed wood and to 
hold in the fîUer. It could not prevent the trickling or seeping in of 
water at the outer edge of the cavity. The cutting of the groove 
is not to remove the decayed wood, and, though it aids in holding 
intact the filler, that is but incidental. Its purpose, as already stated, 
is to trap and shed the water ère it reaches the cavity, and is a de- 
cided advance on the art. 

The défendants' counsel during the taking of testimony and on the 
final hearing conceded that défendants were estopped from denying 
the utility of this watershed groove. Its commercial success was large 
and was not due more to the. energy in soliciting trade than to its 
merits. There is nothing in the case that overcomes the presumption 
of validity that goes with the grant of the letters patent. 

The complainants are entitled to the usual decree for injunction 
and account as to the last five claims of the patent. 



In re FAYETTE VILLE WAGOX-WOOD & LUMBER 00. 

(District Court, W. D. Arliansas, Ft. Smith Division. July 13, 1912.) 

Bankruptcy (§ 262*) — Sale de Pbopebty Discharged op Lien. 

Where the real estate and macliinery of a bankrupt corporation, mort- 
gaged to sécure Its bonds, wlll not bring enough to pay the bonds, if 
valid, and the ownership and validity of the bonds and mortgage are con- 
tested by the trustée In bankruptcy in a suit by the alléged owner of the 
bonds to foreclose, the court of bankruptcy wlll not order the trustée to 
sell the mortgaged property free of incumbrance, though the real estate 
and machinery will bring more, when sold together with the stock and 
material on hand, than when sold separately, and though the building, 
machinery, stock, and material are deteriorating in value,: but the bond- 

•FoT otber cases see ssme toplc & i numbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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holder, on establishing owuershlp, must be pennitted to use the bonds 
in tlie purchase of the mortgaged property at a sale. 

[Ed. Note.— For other cases, see Baukruptc}', Cent. Dig. §§ 363-.3C5 ; 
Dec. Dlg. g 262.*] 

In the matter of the Fayetteville Wagon-Wood & Lumber Com- 
pany, bankrupt. On pétition by trustée for order to sell property 
free of lien. Denied. 

E. B. Wall, of Fayetteville, Ark., for trustée. 

Read & McDonough, of Ft. Smith, Ark., for New Paddock-Hawley 
Company. 

YOUMANS, District Judge. The pétition of the trustée is as fol- 
lows : 

"Cornes now W. W. Key, as trustée in bankruptcy for the Fayetteville 
Wagon-Wood & Lumber Company, a bankrupt, and files this bis application 
for an order to sell certain assets of said bankrupt, and, in support of sald 
application, says: ïhat, among other assets, as shown by the inventory and 
reports heretofore filed, there are certain buildings, and real estate and 
machlnery and stock, constituting the plant of the company, and located at 
Fayetteville, Ark.; also certain real estate and buildings located at Alpenu, 
Ark. ; and also certain real estate located in CarroU county, Ark., consisting 
of land originally purchased for timber purposes. That the said plant, with 
spécial référence to machlnery, as well as to the .stock of wagon-wood and 
other material nov7 on hand, is depreciating in value ; that said plant, by 
reason of same not being operated, is depreciating in value ; that the stock 
of wagon-wood and other material now on hand cannot be sold, at an adé- 
quate price, to the wholesale trade, for the reason that the stock is brokeu, 
and it is impossible to fill orders, except by operating the plant and buyiug 
some additional material. That the plant, Including the stock on hand, can 
be sold to the best advantage as a whole. That to sell the stock separately 
would be to sacrifice a large per cent, of its value, and that the same would 
be measurably true in regard to the machinexT- and real estate, if sold sep- 
arately. That, as shown by the records, there is now pending in the District 
Court of the United States for the Western District of Arkansas, Ft. Smith 
Division, a suit to foreclose upon an alleged bonded indebtedness ; said suit 
having been flled in said court in behalf of the New Paddock-Hawley Com- 
pany, of Omaha, Neb. That to attempt to sell the said real estate, machin- 
ery, and stock, subject to the lien, or claim of lien, of said bonds, would be 
futile, That the only manner in which an adéquate price for said real es- 
tate, machlnery, and stock could be reallzed at any sale, whether public or 
private, would be to sell same as a whole, and free and clear from any and 
ail liens or incumbrances. That the claim of the said New Paddock-Hawley 
Company is being contested by this trustée, and that, in ail reasonable proli- 
ahility, the said lltigation will consume months of time, with the possibillty 
of still further delay.by reason of appeal from the action of the sald court. 
That during such period of delay the said machinery and stock will continue 
to depreeiate in value, and the salable value of the plant, as a whole, will 
llkewise depreeiate to a greater or less extent. That, in view of the facts 
stated and conditions indicated, this trustée, in the interests of the gênerai 
creditors, recouimends that the said real estate, machinery, and stock be sold 
as a whole, either at public or private sale, and free and clear from ail liens 
and incumbrances. but under such terms and conditions as will safeguard the 
Interests of ail creditors, whether gênerai or otherwise, in the matter of said 
assets." 

The New Paddock-Hawley Company has filed its response to the 
application of the trustée. It allèges that it is the owner of 64 bonds 
-;f the bankrupt, of the par value of $500 each, aggregating the sum 

•For other cases see same topic & S N0MBHB In Doc. ft Am. Dlg«. 1907 to date, & Rep'r Indexes 



182' 19T FEDERAL HBPORTER 

of $32,000; that those bonds are secured by a mortgage or deed of 
trust upon ail the real estate and machinery ownedi by the bankrupt ; 
that the appfaised value of the property described in the mortgage is 
much less than the face of the bonds ; that it has brought suit to fore- 
close the mortgage, or deed of trust; and that, if a sale should be 
made at any time prier to the rendition of a decree in said f oreclosure 
suit, it would be deprived of its right to purchase the mortgaged prop- 
erty, and pay for the same with the bonds of the bankrupt. 

Testimony has been introdiuced showing, first, that a suit in equity 
by the New Paddock-Hawley Company to foreclose the mortgage is 
now pending in the District Court of the United States for this dis- 
trict, in which suit the trustée is a défendant ; second, that the owner- 
ship and v.alidity of the bonds and mortgage is contested by the trustée 
in that suit; third, that the real estate and machinery will bring 
moi'e whén sold together, with the stock and material, than when sold 
separately; ioiarth, that the buildings, machinery, stock, ahd materials 
are deteriorating in value; fifth, that the property mortgaged will not 
bring enough to pay the bonds claimed by the New Paddock-Hawley 
Company. ' 

In the case of In re Taliafero, Fed. Cas. No. 13,736, Chief Justice 
Waite, sitting as Circuit Justice in the Eastern District of Virginia, 
said: 

"A sale piight riot to be ordered free of Inounlbranees, unless It Is reason- 
ably shoWn thiat the proceeds will bé more thaa sufiicient to diseharge the 

lien,";:' ;■ ,; • ■ ■■ 

In the case of In re Pittelkow, 92 Fed. 901, Judge Seaman said: 
"It is, however, the duty'of the court to conslder the Interests of mort- 
gagees and other secured érèdl tors, a,s well as those of the gênerai creditors ; 
and unless it is apparent ,(1) that the mortgaged premises in the given case 
will probably realize upon a sale an amount substantially in excess of the 
mortgage, and (2) that there.are no complications, by dower rights, convey- 
ances, or other conditions, which requlre f oreclosure under the mortgage, the 
power to proceed çummarlly by sale, tncluding the Interest of the mortgage, 
should not be exercised, In re Taliafero, 3 Hughes, 422, Fed. Cas. No. i:i,736 ; 
fa re Kahley, 2 Biss. 383, Fed. Cas. No. 7,593 ; Foster v. Ames, 1 Lowell, 
313, Fed. Cas. No. 4,965. Certairily, if f oreclosure Is necessary to bar rights 
which cannot be brought before the court In the bankruptcy proceedlng, the 
mortgagee should hâve leave to that end, on proper showing of cause ; other- 
wise, he would be compelled to bid for the protection of his mortgage inter- 
est, without the beneflts of complète foreclosure." 

In the case of In re Saxton Furnace Company, 136 Fed. 697, Judge 

McPherson said: 

"The creditors who hold the furnace company's bonds bave a right under 
the mortgage to use them in paymént of the purchase money, if the property 
shall be sold by a judicial sale, and of this right they should not be deprived, 
If their title Is unlmpeachable. If the trustée disputes their right to retain 
the bonds, averrlng that they hâve reeeivéd a préférence, it would seem to be 
"his duty to obtahi à judicial décision of the question, even at the cost of delay 
and inconvenience." 

If the New Paddock-Hawley Company is the légal owner of the 
bonds, and they are légal obligations of the bankrupt and are secured 
by mortgage, the holder of the bbnds should be permitted, if it sees 
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fit, to use them in the purchase of the property at tlie sale. Its title 
is disputed by the trustée, and its right to use the bonds dépends on 
the resuit of the foreclosure suit. Under the circumstances, an order 
should not be made for the sale of the property covered by the mort- 
gage. 

The pétition will be denied as to that property, but will be grantedi 
as to the stock and material. 



MERKLEIN v. HURLEY. 

(District Court, E. D. New York. June 7, 1912.) 

Bankrxjptct (§166*) — Voidable Préférences— Knowledge of Creditob. 

Payments by a bankrupt corporation to a creditor held not shown to 
hâve been made under such circumstances as to give ' the créditer reason- 
able cause to believe that the corporation was insolvent, so as to render 
them reçoverable as préférences. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §| 250-253, 
255-258; Dec. Dig. § 166.*] 

In Equity. Suit by Ludwig Merklein, trustée in bankruptcy of the 
Long Island Baking Company, against William S. Hurley. Decree 
for défendant. 

Mingle & Wood, for plaintiff. 
A. Bertpn Reed, for défendant. 

CHATFIELD, District Judge. This action was brought by the 
trustée in bankruptcy to set aside certain transfers, alleged to be pref- 
erential, and given to the principal rtxerchandise creditor of the bank- 
rupt. They consist of ap assignment of claim,'for supplies furnished, 
against the city of New York, a mortgage upon certain lands in New 
Jersey, the transfer of a horse and wagon, and payment of some 
$4,286.97 in varions money payments during the four months pre- 
ceding the filing of the pétition. 

The schédules of the bankrupt show few creditors, with but Small 
claims, outside of (1) the défendant in this action; (2) the président 
of the corporation, who seems to havè advanced considérable money 
and incurred considérable obligations in the conduct of the business; 
and (3) the holder of $2,9(X) worth of notes, said to be accommoda- 
tion paper of the bankrupt. The bàtlkrupt was a corporation, man- 
aged by the président. The bankrupt purchased a business from an 
individual who was then in bankruptcy, and seems to hâve enjoyed 
several contràcts with the city of New York for the furnishing of 
bakestuffs to city institutions. 

Upon the trial the claim of preferèntial payment by giving the 
mortgage to the défendant has been abandoned, although the circum- 
stances under which this transfer was made woUld certainly hâve 
thrown great light upon the knowledge which the défendant had two 
days bef ore as to whether the bankrupt was in such condition that the 

♦For other cases see same topic & § nt^mbek in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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tfarisfer of its property to him wôuld hâve beeii preferential, if rtlade 
in payfhént of a pre-existing debt. In the same waythei charge with 
relation to the horse and wagon was not presented in the case; ndr 
gone into on the question of knowledge or intent. Allclaims based 
upon payments of cash were dropped, except that of a $200 check, 
given by the président of the corporation personally, who seems to 
hâve either had funds of the corporation in his own bank account 
or was paying the obligation for personal reasons. According to the 
évidence, this check took the place of a former one of the corpora- 
tion which had not been paid; but it does not appear that this was 
known when the city claim was assigned. The testimony shows that 
a receipt was givèn for the $200 as payment on account of the bank- 
rupt's debt, although this payment, as has been said, was made by 
the individual check of the président. But therç is nothing in the 
case to show that the money from which the check was paid was 
mo'ney of the corporation, or that the -défendant had any reason to so 
conclude. The transaction might indicate that the président of the 
corporation had funds in his possession for which he should account, 
and his présent attitude as a witness for the bankrupt, claiming that 
the payments to the défendant were preferential, while he, at the same 
time, is attémpting to prove personally large debts against the cor- 
poration, renders his testimony of little persuasive value, as against 
the statements of the défendant, who was called as a witness for the 
trustée. 

With référence to the payment of the city's claim a différent situa- 
tion existe. This assignment was made, according to the testimony, 
before any investigation of the ba^nkrupt's finances, 'other than an in- 
quiry as to whether the çity's payments were beihg used to pay the 
defendant's bills. It ap'pears that the président of the corporation 
had been trusted by the défendant to pay the defendant's bills for 
goods used in çity contracts out of the proceeds collected from the 
city; that is, an understanding seems to hâve existed that the bank- 
rupt corporation would apply the spécifie payinents from. the contracts, 
for which the flour was used, to the payment of thèse bills. As the 
corporation got into difficulties, and as the président or his hackers 
became unwilling to advance more money, he did not dévote the en- 
tire amount of the paymept from the city to the pùrpose agreed, and 
discovery of this led the défendant to demand an assignment, which 
he should hâve filed' at once with the city of New York. For sôme 
reason he delayed the filing until after the bankruptcy proceêdings had 
been instituted. However, the city had actual notice of the claim, and 
the money was paid to no oné else. No différence, thereforé, has 
resulted, so far as the creditors are concerned, except that the deîay 
in filing the clairp has thrqwn some doubt upon the defendant's good 
f aith. The défendant was in Europe for a time, and his son acted for 
him in various transactions previous to the assignment; but the évi- 
dence plajnlyshoAjvs that he; had authority so to do, and the défendant 
would be hoyiïxâ by his, son's knowledge, or failure to investigate, as 
agency to that extent was plainly established. 

If matters hàd been conducted in the ordinary way, and if the val- 
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tiable business of the corporation had not been an apparent arrange- 
ment by which the défendant was to furnish fleur to some one who 
was to furnish supplies to the city, and that the city would not be 
likely to fail to pay for thèse supplies, so that the défendant was 
sure of his money if the accounts were applied in good faith, it would 
seem likely that any person dealing with a corporation which did not 
pay its bills would hâve had reason to suppose that it was in diffi- 
culties, and any transfer of its property in payment of a pre-existing 
debt would hâve been preferential. 

But the présent case hardly présents this situation. The question 
of good faith between the président of the corporation and the de- 
fendant was the real matter under discussion until the defendant's 
suspicions were aroused, and the first transfer was the assignaient of 
the account, to which the défendant has given the peculiar appearance 
of préférence by assuming that the assignment need not be lodged 
with the city authorities. Some time before this a question of dififî- 
culty with the indorsers on certain notes held also by the défendant 
had caused discussion with the président of the bankrupt; but this 
argument does not necessarily point to insolvency, and yet might start 
investigation which would prove insolvency. 

The real questions are the intent of the défendant in getting secu- 
rity, and the knowledge of facts which should hâve made him reason- 
ably suppose that a préférence was being given him, and as to both 
thèse the testimony does not prove the case necessary to be made out 
by the plaintifï. The giving of crédit, even from week to week or 
from month to month, would not make the receipt of money on ac- 
count any less the payment of a pre-existing debt, nor constitute the 
transfer of assets équivalent to a présent considération (as is sug- 
gested by the défendant). Nor would the oral agreement to transfer 
the city accounts, at the end of the month, be anything more than the 
giving of crédit. But, on the other hand, the arousing of suspicion as 
to the keeping of faith, which might lead to such investigation as 
would show knowledge of insolvency, is not équivalent to the knowl- 
edge of facts which of themselves would indicate that a préférence 
was actually being given. 

On the case as it stands, the défendant may hâve judgment; but 
he is not entitled to costs. 



In re CLOUGH. 

In re SARGENT. 

(District Court, D. Vermont June 10, 1912.) 

1. Bankruptct (§ 184*)— Chattei, Mobtgage — Afier-Acquibed Property. 

A chattel mortgage on after-acquired property of a bankrupt is valid 
under tlie statutes of Vermont against the mortgagor's trustée in bank- 
ruptcy if the mortgagee has taken possession, unless such possession was 
taken to afford a préférence, though the possession was acquired within 
four months prior to the date of the mortgagor's bankruptcy pétition 
and with knowledge that he was Insolvent and contemplated bankruptcy, 

*For otber cases see same topic & S humbeb in Dec. & Âm. Digs, 1907 to date, & Rep'r Indexes 
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and thls though fixe property was subject to an attachaient at the tlme 
possession wasi ta^en, wMcli was invalidated by the bankruptcy proceed- 
Ings. , : , . . 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dlg. §§ 275-277; 
Dec. Dig. § 184.*] 

2. Attachment (§ 164*)— Levy^-Posséssion or Attaching Officeb. 

An attaChment bf Personal property by a copy lodgéd in the town 
clerk's office, ând made according to the Vermont statu te, glves posses- 
sion to the attaching office)!. 

[Ed. Note.— For other cases, see Attachment, Cent. Dlg. §§ 464-479; 
Dec. Dlg. § 164.*] 

3. Babtkeuptct (§ 184*)— 'Ghattel Mobtqage — Moetgagee's Possession. 

A bankrupt executed. a mortgage on his stock of goods and fixtures, 
coyering after-acquired property. In March, 1910. On May 0, 1911, his 
stock was attached In a creditor's action, the offlcer taklng the key to 
the store from the bankrupt, locklng It, and then handlng the key back 
to the bankrupt *s la custodian. On July 24th a deputy sherifE, for the 
mortgagee, attempted to take possession by borrowing the key from the 
bankrupt, golng to the store, unlockliig, and entering It, though the at- 
taching offlcer^infoi'inëd him that hé was in possession under the attach- 
meht. Thé deputy sheïlff remained in the store for part of one day, 
theà locked It, and letalned thé key untll. he dellvered It to the bank- 
rupt's trustée August 18, 1911. Held, that the possession of the attach- 
Ing offlcer continued untll it was dlssolved by the bankruptcy adjudica- 
tion, and that the deputy sheriff's attempt tô take possession for the 
mortgagee was ineffectuai, so that he acquired no rights as against th© 
trustée, ',..,' 

[Ed. Note. — For other cases, see Bankruptcy, Cent, Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

In the matter of the bankruptdy of Frank C. Clough. The claim 
of Lee Q. Sargent was overrulediby the référée, and he brings a 
pétition for review. AfRrmed. 

Bert E. Cole,, of Windsor, Vt., for claimant. 
Stanley C. Wilson, of Chelsea, Vt., for trustée. 

MARTIN, District Judgç. The, case cornes up on an agreed state- 
ment of f acts, which is, in substance, as f ollows : : 

IVIarch 18, 1910, the bankrupt, then in business, executed to the 
clairnaint a chattel mortgage on his store of goods for a valuable con- 
sidération, to wit, $2,000, which mortgage was duly executed and 
recorded according to the laws of the state of Vermont, and it con- 
tained a provision that "ail the fixtures and furnishings which I own 
in said store and ail the equipment which I own in said store and ail 
the goods, chattels, wares,. - merchandise, fixtures, furnishings, and 
equipments which I may hereafter purchase and place in said store 
to replace those now in said store" shall be held for the payment of 
said note. On the 6th day of May, 1911, a suit was brought by a 
creditor of the bankrupt, attaching by copy in the town clerk's office 
a,ll the goods, wares, merchandise, fixtures, etc., then in possession 
of : said bankrupt, and the attaching offiçer, JameS O. Kendall, took 
the key to the store from the bankrupt, locked the store, and then 
handed the key back to the bankrupt. "On the 24th day of July, 

•For otbar casea see same toplo & i nVmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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1911, p. W. Fitzgerald, a deputy sherifif to whom the said mortgagee 
had delivered his said mortgage for foreclosure, went to South Straf- 
ford for the purpose of taking possession of the aforesaid stock of 
goods under -the said mortgage. He obtained the keys of the store 
by borrowing them from the said Frank C. Clough (the bankrupt), 
with whom they had been left by the officer making the attachment, 
went to the store, unlocked the doors, which had been locked since 
the attachment was made, and went in. While he was there, the said 
Kendall, the officer who had made the attachment, went to the store, 
and Fitzgerald informed him that he was there to take possession 
under the mortgage of Lee Q. Sargent. Kendall informed Fitzger- 
ald that the goods were ail .under attachment, and in his possession. 
Fitzgerald remained in the store, where the stock of goods and fixtures 
were, for a part of one day, locked up the store, and went away, re- 
taining the keys. Said Kendall at no time authorized Clough (the 
bankrupt) to give up the keys. On July 27, 1911, the said Clough was 
adjudged a bankrupt on his voluntary pétition. On the 18th day of 
August following the said James O. Kendall was appointed trustée of 
the said bankrupt estate, and demanded of the said Fitzgerald the 
keys of the store, and Fitzgerald surrendered them upon said de- 
mand." It is further agreed that the goods, wares, merchandise, and 
fixtures that were in said store at the time of the exécution of the 
mortgage 'were worth $181.48. 

The trustée claims that ail the mortgagee can hold under said mort- 
gage is the gOods and fixtures that were in the store at the time the 
mortgage Wâs given. The mortgagee claims that through his agent, 
Sheriff Fitzgerald, he obtained possession of ail the goods and fix- 
tures, and was in possession of the same when the bankruptcy pro- 
ceedings were instituted, and therefore he is entitled to hold ail of 
said goods and fixtures against the trustée. It appears that the 
amount due on the mortgage far exceeds the value of the goods and 
fixtures that were in the store at the time of the exécution of the 
mortgage. The référée sustained the trustee's claim without an opin- 
ion. 

[ 1 ] The questions that arise in this case involve the construction 
of the statutes of Vermont. This court should follow the décisions 
of the Suprême Court of the state. In Thompson, Trustée, v. Fair- 
banks, 75 Vt. 361, 56 Atl. 11, 104 Am. St. Rep. 899, the court held 
that: 

"A chattel mortgage on after-aequlred property, under whlch the mortgagee 
bas taken possession of such property with the mortgagor's consent, is valid 
against the mortgagor's trustée in bankruptcy, In the absence of an express 
flnding that such possession was taken for the purpose of afCording a préfér- 
ence, though possession was so aequlred within four months prior to the date 
of the mortgagor's pétition in bankruptcy, and with knowledge that the 
mortgagor was insolvent and contemplatlng bankruptcy proceedings. This 
resuit is not prevented by the fact that, when the mortgagee took possession 
of the property, it was subject to an attachment which was Invalidated by 
the bankruptcy proceedings. Nor,does the mortgagor's consent to such tak- 
ing of possession amount to a .^raudulent transfer of such property, in the 
absence of an express flnding to that efliect." 
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Under the autbority «f this case, il.the rnortgageewas in posses- 
sion when the'Creditor's ^ttachment, being made within; four months 
of the bankruptcy proceedings, was invalidated by thp. adjudication 
in bankruptcyf bel would be entitled to ail the goods that had been 
acquired as seçurity.for, the paynient; of the loan for which the, mort- 
gage wàs give.n,: so the vital question is: Was the mortgagee in pos- 
session;? ■.■:;■ 

[2] An attachaient by;copy lodged in the town clerk's office and 
made in aqcordance with the prayisions of the statute of Vermont 
giv,es possession to the attaching. officer. Barron v. Smith, 63 Vt. 121, 
21 Atl.,269; National Bank of Chelsea v. Miller, 67 Vt. 66. 30 Ath 
700. 

[3] In the case at bar, the possession of the attaching officer con- 
tinued unfil it was dissolved by the adjudication. True it is that the 
mortgagee undertook, through a deputy sheriff, to take possession, 
but that was at a time when said attachment was in fuU force, and 
therç was no delivery by the debtor. Tht mprtgagee's physical pos- 
session was for only a part of a day. It is claimed hère that his phys- 
ical possession continued because he locked the store and kept the 
keys. Thèse acts of the mortgagee never transferred the chattels in 
question to his possession. Before the adjudication ail of said per- 
sonal property was in the possession of the attaching officer, James 
O. Kendall. When that attachment was dissolved by the adjudication 
neither officer was in possession, hence possession reverted to the 
bankrupt debtor (there teing no receiver), who, under the law, held 
it in trust for his bankrupt estate until the élection and appointment 
of a trustée, then possession passed to the trustée. 

The décision of the référée is affirmed. 



WOLFE V. INTERNATIONAL FIRE INS. CO. 
(District Court, J). ,Marylan(l. May 31, 1912.) 

1. Insurance (§ 79*) — Ag-ents — Employment — Rescission by Mutual Con- 

sent. 

Where plaintiff, who liad entered into a contract to aet as a gênerai 
agent for défendant Insurance Company for a tenu of 10 years, through 
his attorneys uotifled défendant that, owing to its alleged breach of the 
contract, he had concluded to reseiud the same and demanded the return 
of the considération he had paid therefor, which notice was accepted by 
défendant, a rescission by mutual cousent was effiected, notwlthstanding 
the fact that plaintiff at the same time demanded damages which défend- 
ant refused to pay, and plaintiff cannot maiutaln an action in covenant 
on the contract to recover damages for its breach. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 104; Dec. Dlg. 
§ 79.*] 

2. Insurance (§ 85*)^Conieacts of AoENCY-i— Construction — Bkeach. 

A contract by which défendant, a flre Insurance company, employed 
plaintiff as its gênerai agent in two states for a term of 10 years with 
the rlght to appoint ail agents under him, his compensation to be a per- 
eentage of ail prcmlums received f rom thé business done in such states, 
did not deprive défendant of the rlght to ' sélect such business as in the 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Judgnaetit oiC its directors' was for its best interest, and glve plalntiff a 
veisted right to ipsist that It should do ail klnds of business that was 
done by other reputable companies, and an order of the directors that 
Itlaintiff slaould cease writing policies on Certain klnds of risks which had 
proved nnprofltablé did not constitùte a brèach of the coutract which 
entltled plalntiff to damages. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. § 115 ; Dec. Dig. 
§ 85.*] 

At LaW. Action by Francis Ë.'S. Wolfe against the International 
Fire Insurance Company. On demurrer to replicatiôn. Demurrer 
sustained. 

Slinglufï & Slinglufif, of Baltimore, Md., for plaintifif. 
Ritchie & Janney, of Baltimore, Md., for défendant. 

ROSE, District Judge. The plaintiff sues the défendant for an al- 
leged breach of a contract by which the plaintifï became gênerai agent 
for the défendant. The plaintifï will be called the "agent," the de- 
fendant the "company." 

The déclaration sets forth the agreement in full. By it the agent 
became gênerai agent of the company for the states of Maryland and 
Pennsylvania. In that territory he was to appoint ail agents or sub- 
agents. His compensation was to be 3214 per cent, on ail premiums, 
less return premiums and reinsurances collected for ail business writ- 
ten within the territory for account of the company. Many of the 
expenses of the agency were to be paid by the agent, others by the 
company. The agent was to give bond for $20,000. 

The contract provided : 

"It is understood and agreed that thls contract shall continue In force after 
approval of said bond for ten years from the date hereof. * * * It is 
further agreed that said company reserves the rlght to cancel this contract 
if at any tlme after the first year, or any year thereafter, the losses and ex- 
penses exceed the recelpts for two consécutive ;years." 

The agent agreed to make certain daily and monthly reports and to 
remit at the times and in the manner prescribed in the agreement. 
This agreement was dated May 31, 1910. The agent gave the bond 
and entered on the discharge of his duties under the agreement. 

The déclaration allèges that on the 4th of August, 1911, the com- 
pany wrote him that the board of directors, after thoroughly analyzing, 
his account and business sent to the company, found that the same 
had produced a very heavy fire loss, and for that reason the board 
had determined to ask him not to send any new business or renewals 
from the date of the receipt of the letter, excepting risks of the pre- 
ferred class. He was directed to décline ail spécial hazards and out- 
side unprotected risks. The letter said : 

"You are famlliar with the excess losses which your territory has pro- 
duced. and as a matter for our own protection we are forced to demand a 
more llmited classification. You are also aware that the company cannot be 
reasonably expected to maintain an agency plant at a state that is producing 
such excessive losses. We désire as far as within our povver to minimize the 
losses and ask your hearty co-operation and trust you will agrée with us and 
work to attaln the end desired." 

•ï'or other casée see same topic & § nvmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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The déclaration says that the Company thereafter declined to accept 
policies of insurance, whether the class knoWn as new business or re- 
newal, -wrritten by the agent and forwarded tô the compàtty, and from 
the time of such letter the company wrongfully refused to permit the 
agent to perform said contract. It allèges the readiness and willing- 
ness of the agent to hâve performed it. It says that the action of 
the company in refusing to accept from the agent the insurance pol- 
icies, other than risks of the preferred class,. amounted to a breach of 
the contract to the damage of the agent, , 

The company for a first plea said that the contract was by mutual 
agreement rescinded, and set forth in the plea certain correspondence 
which had passed between the agent and the company. From this 
correspondance it appéars that the agent, through his attorneys, on the 
lOth of August, declined to admit; the right of the company to limit 
in the manner attempted the business he might do. . He notified the 
company that until further informed he should continue to write 
business as theretofore. On the 23d of August he again wrote 
through his attorneys. Thèse gentlemen said that they had advised the 
agent that the demand to restrict his future business to the preferred 
class and the company's subséquent refusai to retain insurance written 
by the agent for risks other than the preferred class was practically 
a nullifîcation of his contract of agency and entitled him to rescind 
the contract and to demand the return of the considération therefor 
as well as compensation for the losses he has sustained. They add: 

"By reason of this breach of contract by your company In manner Indi- 
cated, Mr. Wolfe has concluded to rescind the same and we hereby notlfy 
you of his rescission thereof and demand on his behaif a teturn ûf the con- 
sidération therefor as *ell as f ull compensation for his expenditures and 

losses." .. '!■, 

They further say that they had instructed the, agent that, owing to 
the breach of contract by th'e company, he was not to make his month- 
ly remittances as agent until the ^natter was, adjusted. They added 
that, in order to mihimize the .company's loss as much as possible, he 
would, until further notice, without, waiving any of his rights, continue 
to forvvard such busijpess as may be forthcoming until the company 
could make such other arrangements as it saw fit to care for the same. 

On the 26th pf August the company replied thrpugh its attorneys. 
In that letter they said, "We accept your notice of such rescission." 
The agent was notified not to wi-ite any further business. They said 
that, if the agent did not make his monthly remittances as agent in 
accordahce with the terihs of the contract now resp.inded by him, suit 
would be brought upon his bond. 

In another letter addressed to the agent and written on the same 
day as the last, viz., August 26, 1911, he was told that the company 
accepted notice of his rescission of the contract "which, in accordance 
with your élection, we now treat as terminated." 

The company's second plea alleged full performance by it and 
breach by the 'agent. 

On the second plea the agent joined issue, and to the first plea he 
replied that from the correspondence contained in the company's first 
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pleà, and from the additional letters reproduced in the agent's replica- 
tion, it did not appear that there was any joint concurrence by the 
parties to the said contract under which the same was by mutual agree- 
ment rescinded. Thèse additional letters consist of a letter from the 
agent's attorneys to the company under date of September 8, 1911, in 
which they demanded $25,000 damages and loss sustained by the agent 
by reason of breach by the company of its contract with him. $5,000 
of this is the amount required of the agent for the purchase of stock 
in the company in ordter to obtain the gênerai agency. $20,000 was 
the estimated loss of profits on business written and to be written dur- 
ing the life of the contract if it had not been broken. In reply to 
this letter, the company's attorneys, under date of September 11, 1911, 
expiai ned that: 

"The losses of the company had become so great and were increasing so 
i-apidly that the offlcers of the company called together tho dlrectors from 
the différent parts of the state * * * to eonsider what could be done to 
reduce thèse losses and protect the interests of the Company, both of the 
poliey holders and the stockholders." 

The directors — 

"decided that the interests of the company Imperatively demanded that steps 
be tal^en at once to curtall the losses, and with this end in view, and this 
only, they decided that in those states where the business had been unproflta- 
ble and where the losses had been so great, they would, at least for the time 
belng, instruct their agents to eliminate the unprofitable business and take 
only sueh risks as the company mlght safely carry." 

They stated that the agent — • 

"seemed to take the vlew that this was an assault upon his contract, and 
through you, as we understand the communication, he threw up the contract, 
and the company, through us, aecepted the résignation and has since then 
been proceeding on the basis of his being no longer a gênerai agent of this 
company." 

In reply under date of September 19, 1911, the attorneys for the 
agent write, among other things, that: 

"The business he handed Into your company was such business as was done 
by ail Insurance companies in thé ordinary course of Insurance business, and 
that when you eut him down alid limited hlm to the character of iusurance 
which you require him to take, his business was practically goue, and that 
he would not realize enough from it to pay his office rent, much less the 
many other expenses of the same. From this vlewpoint w^e hâve advised Mr. 
Wolfe that the action on the part of your company was a reseissiou of the 
contract, and he aecepted the same as a rescission and a violation of the 
terms of the contract which would entitle him to substantial damages for 
such violation." "If we are correct in this view, Mr. Wolfe will be entitled 
to repayment of the $5,000 considération and also to such damages as he may 
bave sustained, measured by the profits which he œight hâve made during 
the contlnuance of the agreement." 

On September 27th the attorneys for the company answered. They 

said, among other things : 

"If we understand your position, it is that Mr. Wolfe is entitled to a re- 
payment of the considération which he paid for stock in the" company ; "but 
you do not say whether he stlU owns the stock, nor do you offer to return it 
to the company. We would like, therefore, to know definltely whether Mr. 
Wolfe still owns this stock, or whether he has disposed of It, and what he 
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«onsiders the istook worth. We do, not undevstand that, in auy eveut, be 
would be entitied to i'ecei>;^e, back tbe çofisideration, even if be sbould return, 
or offier to retui-'n,, tbe. stock. ' It was a l-easouable requitemeiit on tbe part 
of tbe Company, in'.àppointing îts gênerai agents, that tbey sbould bave à 
substantial interest in tbe cbmpany by ort'ning stock, andiMr., Wolfe certainly 
could not claim tbat lie could throw up bis ageucy because pf a real or faii- 
cied grievance, andtben çaucel bis stockbolding and recover back tbe uioiiey 
be bad paid for It." 

On October Tth the agent's attornéys answered that they had takeii 
it for granted that the proposition madebythem that the $5,000 should 
be returnedt© the agent included a return by him of the stock. This 
letter statëd that the suit would be brought in a few days. 

[ 1 ] The Company démurred to this replication. It says that at the 
time suit was brought the contract had been rescinded by mutual con- 
sent. The agreement had so far ceased to exist that no action could 
be maintained upon it. The agent dénies that what passed between 
the parties amounted to a rescission. He does not question that he 
in so many words told tlie company that he had elected to rescind the 
contract and the company expressly said that it accepted such rescis- 
sion. He does claim, however, that ail that in fact happened was that 
he offered to rescind upon ternis, that the company could not accept 
the ofifer otherwise than upon such terms, and that it never did as- 
sent to the latter. If so, the rescission never became effective. The 
contract still remained in force. The correspondence does not sug- 
gest that the agent thought that, in telling the company that he had 
elected to rescind, he supposed he was making it an ofïer. Quite 
clearly he conceived himself to be exercising a légal right which, un- 
der the circumstances as he saw them, was absolute. Having so 
■elected, he made demand upon the company for those things to which 
in conséquence of his choice he felt he had become entitled. The 
Company in efïect replied : "We assent to your rescission of the con- 
tract. We do not think that your view of what follows from such 
action is in ail respects correct." If he had chosen, the agent might 
thereupon bave safely acted upon the assumption that the contract 
was at an end. The company would not bave been hèard to say, "We 
did not assent to your rescission of the contract because we expressed 
our nonconcurrence in your understanding of the légal conséquences 
which it, entailed." 

It is true that the words "rescind" and "annul" are often loosely 
nsed. 

Sometimes the party claims the right to rescind or annul a contract 
when he means nothing more than to say that he considers himself 
released from any further obligation of performance on his part, re- 
serving to himself, however, the right to recover damages for the 
breaches committed by the other party. United States v. O'Brien, 
220 U. S. 327, 31 Sup. Ct. 406,- 55 L. Ed. 481. 

It will not always be either f air or reasonable tO dediice serions légal 
conseqliences from the mère employment of sùch words. The cir- 
cumstances under which they were uspd and the interprétation which 
the party using th'em put upon them at the time, as shown by the 
connection in which he used them, should be taken into account. In 
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what sensé were they used in the correspondence between the par- 
ties ? At the time the correspondence began, the agent thought that 
the Company had broken its contract. If that were se, he had a right, 
if he would, to treat the contract as still aHve, and to sue for the 
damages he had sufifered by its breach. He was not required to do 
so. He might, if he preferred, rescind it. If he did the latter, he 
could demand back the considération he had paid, repayment of mon- 
ey laid out by him, and compensation upon a quantum meruit for the 
services he had rendered. If he elected to treat the contract as in 
force by suing for damages for its breach, he could not ask for the 
return of the considération he had paid. The measure of damages 
for the breach of a contract is the amount which would put the in- 
jured party in the same position as he would hâve been had the con- 
tract been performed. He who recovers such damages is in theory 
of law placed in the same situation he would hâve been had no breach 
occurred. To give him back, in addition, the considération he had 
paid to induce the other party to enter into the contract, would be to 
give him ail the benefit of the contract while relieving him from ail 
its burdens. 

In the same sentence in which the agent's attorneys notified the 
Company that he had "concluded to rescind" the contract, they de- 
manded "on his behalf a return of the considération therefor as well 
as fuU compensation for his expenditures and losses." The return of 
the considération was something to which he was in no wise entitled 
if the contract was to continue in force, even to the limited extent that 
damages for its breach could be recovered. x\t no stage of the cor- 
respondence did he abandon his claim for the return of the original 
considération. It is true in his later letters he asked not only to be 
paid back the considération for the contract, but to be given damages 
for its breach. His insistence that he was entitled to get back the 
considération proves that he was still asserting that the contract had 
been ended. 

It must be borne in mind that this correspondence was conducted on 
his behalf by his attorneys. It was not a case in which a layman used 
technical words without comprehending their légal import. 

There is no longer any doubt in Maryland that a contract under 
seal may be rescinded by mutual assent, although that assent be by 
paroi. Herzog v. Sawyer, 61 Md. 344. 

This action is in covenant. If the contract sued on has been by 
mutual consent rescinded, as from the correspondence it appears that 
it has been, the suit cannot be maintained. It follows that for this 
reason the defendant's demurrer should be sustained. 

[2] The demurrer mounts up to the first fault in pleading. In this 
case it raises an issue which cuts even deeper than the one already 
considered. Was the refusai of the company to write any more risks 
in Maryland and Pennsylvania except tliose of the preferred class 
a breach of the contract sued on? If it was not, the agent has no 
cause of action against it upon such contract. 

From the correspondence made a part of the pleadings, it appears 
197 F.— 13 
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that the agent claims that he was induced to invest $5,000 in the stock 
of the Company and to enter into the contract sued on by représenta- 
tions as to the character and extent of the business the Company pro- 
posed to do in Maryland and Pennsylvania. What rights, if any, such 
représentations, if made, would give him against the company, need 
not be hère considered. Nor in this case can the court properly in- 
quire whether the company's acquiescence in his express désire to re- 
scind the contract does not give him a right to demand that he shall 
be restored to the position in which he was before the contract was 
made, and this irrespective of whether the company had or had not 
broken it. 

In the case at bar the agent seeks damages for breach of the con- 
tract, and he seeks nothing else. He says that by the contract the 
company made him its gênerai agent for Maryland and Pennsylvania. 
No limitations were put by that agreement upon his powers. He con- 
tends that the company thereby bound itself to permit him to transact 
ail kinds of business which a well-conductedi fire insurance company 
operating in the states named ordinarily and habitually does. In par- 
ticular he claims that the company bargained that he might solicit and 
Write policies upon ail that great mass of property which does not 
constitute what is technically known as a "preferred risk." The con- 
tract by its terms was to last for 10 years, unless, in the event that 
for two consécutive years the losses and expenses had exceeded the 
receipts, the company elected to cancel the contract. He says that it 
is upon business other than that of the preferred class that the sub- 
stantial profits of a gênerai agent are earned. When the company 
told him that he must not write policies on any property not of that 
class, it made the agency vàlueless to him. When the company, without 
his consent and against his protest, put him undier such a prohibition, 
he contends it broke the contract. He argues that the express pro- 
vision for its termination on certain contingencies which could not 
transpire until at least two years had elapsed from the making of the 
contract, shows that the company could not end the contract before 
the two years were up, nor afterwards except under the conditions pro- 
vided for in the contract. There can be no question that the parties 
intended that the contract should last for ten years probably — for two 
years certainly. 

But to what did the contract bind them? The company says that 
its agreement was that the agent was to be its gênerai agent through 
whom it must for a period of ten years do ail the business it was able 
to do and saw fit to do in the states of Maryland and Pennsylvania. 
During that time it could hâve no other agent than the plaintiiï and 
his employés in thèse states, or either of them ; but it reserved to it- 
self the right to détermine from time to time the kind, character, and 
extent of the business, if any, it would do in that territory. The agent 
says such a construction would be unreasonable because it would make 
the contract worthless to him. Would it ? It was not a bargain which 
would necessarily be unattractive to a gênerai agent. An experienced 
and capable insurance man is not likely to want to fee gênerai agent 
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for a fire insurance company unless he thinks it is likely to be so 
managed and conducted as to gain and holdl the confidence of the pub- 
lic. If he thinks otherwise, he will not readily put $5,000 of his money 
into its stock. The company will not continue to stand well with the 
community unless its losses are kept within a reasonable percentage 
of its receipts. An agent will not doubt that, so long as the company 
can make money by doing business, it will want to do ail the business 
it can get to do. He cannot afford to become its agent at ail unless 
he supposes that it will prove successful and successful in his terri- 
tory. If it does succeed there, it will be as eager as he to push the 
business it must do through him. For ten years he will share what- 
ever measure of prosperity it enjoys as a conséquence of the business 
originating in his territory. During that time it must give him 321^ 
per cent, of ail the premiums it collects from business there done. 

Put in another way: It is worth while to bave the exclusive right 
for ten years to represent in two populous and wealthy states a fire 
insurance company doing a profitable business in them. It is worth 
nothing, and in the long run less than nothing, to represent a com- 
pany which is not successful. From this point of view there will be 
nothing strange in an agent making an agreement which secured him 
nothing more than the right to do in those states for the company 
whatever business it from time to time saw fit to do in them. The 
agent, however, puts a différent construction upon the contract sued 
on. He says that it binds the company for ten years, unless sooner 
terminated according, to its terms, to insure ail kinds of property which 
other well-conducted fire insurance companies are in the habit of 
insuring. He says the company must continue to do so even when in 
the judgment of its officers and directors such a course will be con- 
trary to its best interests and to those of its stockholders and policy 
holders. He claims that by the contract he bas obtained a vested right 
during its life to write policies upon ail kinds of property not of an 
extrahazardous nature, and to get his commissions there for. He 
relies on Stirling v. Waitland, 5 Best & Smith, 840; Life Association 
of America v. Ferrill, 60 Ga. 414; Macgregor v. Union Life, 121 Fed. 
496, 57 C. C. A. 613 (C. C. A. 8th Circuit) ; Newcomb v. Impérial 
Ins. Co. (C. C.) 51 Fed. 725; Stowell v. Mfgrs., 61 App. Div. 58, 
70 N. Y. Supp. 80; Seipel v. Inter. Life Ins., 84 Pa. 47. 

It will serve no good purpose to review thèse cases in détail. Some 
of them can be readily distinguished from that at bar ; some of them 
cannot. Other cases of greater authority take the opposite view. The 
interests of policy holders and stockholders require that an insurance 
company shall reserve to its officers and directors the right to dé- 
termine from time to time, as conditions change, what risks the com- 
pany should assume. The presumption at least is that it will not sur- 
render this power for long periods of years to one who is neither an 
officer nor a director, to one who may never bave been a stockholder, 
or, if he has ever been, may at any time cease to be. Such a person 
may be so situated that his immédiate income may be of more moment 
to him than either the success of the company or his own permanent 
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prosperity as its agent. Such a bargain would seem to be unwise. 
For the purposes of this case it is not necessary to say or suggest that 
it is ,so far contrary to public poHcy that it would ,be Unenforceable 
even when there could be no question that it had been made. Ail that 
need be said is obvious enough. He who claims that such an agree- 
ment has been made must he able to point to some language which is 
susceptible of no other reasonable interprétation. It will not be lightly 
presumed that thë directors of an insurance company will so hamper 
their liberty of action. This is the view taken in Pellett v. Manufac- 
turers' & Merchants' Ins. Co., 104 Fed. 502, 43 C. C. A. 669 (C. C. A. 
7th Circuit) ; Kansas Union Life Ins. Co. v. Burman, 141 Fed. 849, 73 
C. e. A. 69 (C. C. A. 8th Circuit) ; Moore v. Security Trust & Life 
Ins. Co., 168 Fed. 496, 93 C. C. A. 652 (C. C. A. 8th Circuit) ; In re 
English & Scotch Marine Ins. Ce, Law Reports 5 Chancery Appeals, 
739. It may be now taken as the settled doctrine of the higher fédéral 
courts. It should govern this case. 

The plaintiff's narr. discloses no cause of action. Defendant's de- 
niurrer must be sustained. 



LOWTHER V. POïTER»et iix. 
(District Court, E. D. Kenfuelvy. May 27, 1912.) 

1. FEAUDS, StATUTE of (§ 117*)— CONTRACTS FOR SaLE OF REAL PrOPERTT — 

Mémorandum — Delivbry. 

It is sufficient to take a paroi contract l'or a sale of real estate out 
of the statute of frauds if a note or memorauclum tliereof is made and 
signed by the party to be charged, although it is not delivered, but re- 
tained in his own possession. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. § 261; 
Dec. Dlg. § 117.*] 

2. Frauds, Statute of (§ 117*)^Coniracts for Sale of Real Property — 

SuPFiciENCT of Mémorandum- — Undblivered Deed. 

An undelivered deed to real estate which contains no récital of a pre- 
vious contract of sale does not of itself constltute a mémorandum of such 
a contract which will satisfy the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. § 261; 
Dec. Dig. § 117.*] 

In Equity. Suit by C. F. Lowther against William Potter and 
Nancy Potter, his wife. On demurrer to bill. Demurrer sustained. 

Simeon S. Willis, of Ashland, Ky., for plaintiff. 
David Hays, of Whitesburg, Ky., for défendants. 

COCHRAN, District Judge. This cause is before me on demurrer 
to the bill. 

It is a suit for the spécifie performance of a contract for the sale 
of certain real estate on Elkhorn creek and its tributaries, in Letcher 
county, Ky., and within this district, alleged to hâve been made on or 

*For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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about September 20, 1910, by the défendants with one D. V. Lowther. 
The considération to be paid for the land covered by the contract was 
the sum of $2,080. Two deeds for différent portions thereof were 
to be made, one a gênerai warranty deed, and the other a quitclaim. 
It is not alleged that the contract was in writing. It must be taken, 
therefore, that it was an oral contract. It is alleged that on Septem- 
ber 20, 1910, the défendants prepared, signed, and acknowledged 
deeds in accordance with the contract, and in pursuance thereof, con- 
veying the real estate and défendants agreed to carry same to Whites- 
burg in Letcher county, and there deliver them on receipt of the con- 
sidération, which they thereafter refused to do, and that on the same 
day — i. e., September 20, 1910 — the défendants niade an affidavit in 
which they stated that by deed of even date therewith they conveyed 
lands and interests in land in Letcher county, Ky., and had executed 
no mortgages or other conveyances affecting the title to the lands con- 
veyed, and there were no instruments executed by them afifecting the 
title to the property and interest so conveyed except what were on 
record in the clerk's office in Letcher county, Ky., and delivered same 
to the purchaser, D. V. Lowther. Thereafter, to wit, on September 
30, 1910, D. V. Lowther in writing assigned the contract of sale to 
the plaintiff, and he brings this suit to enforce the contract as assignée 
thereof. Both at the time of the making of the contract and its as- 
signment as iwell as at the time of the bringing of the suit were cit- 
izens and résidents of West Virginia. 

The ground of the demurrer is that the contract was not in writing, 
nor was there any written mémorandum or note thereof signed by the 
défendants or by their autborized agent as required by section 470 
of Kentucky Statutes, which is substantially the same as the English 
statute of frauds (St. 29 Chas. 2). The plaintiff relies on the unde- 
livered deed and the delivered affidavit, both of which were signed 
by the défendants, the one acknowledged and the other sworn to, as 
a sufficient mémorandum or note in writing of the contract to take the 
case out of the statute, I will consider each instrument by itself. 

How is it then as to the undelivered deed? 

[1] The plaintiff claims that the statute only requires that the ven- 
dor sign the written mémorandum or note called for by it, and that it 
does not require that the mémorandum or note be delivered, and ar- 
gues from thèse two positions that a case involving an undelivered 
deed, as hère, is not within the statute. I think that thèse two posi- 
tions on which he bases his conclusion are sound. It must be ac- 
cepted that the statute only requires that the vendor sign the written 
mémorandum or note. It was so held by the Court of Appeals of 
Kentucky in the récent case of City of Murray v. Crawford, 138 Ky. 
25, 127 S. W. 494, 28 L. R. A. (N. S.) 680, following a line of earlier 
décisions to the same effect. I think, also, that the better doctrine is 
that the statute does not require a delivery of the written mémorandum 
or note. Some cases in other jurisdictions hold that such a statute 
does require a delivery, but the weight of authority is otherwise. Ben- 
jamin on Sales (7th Ed.) § 218, says: 
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"Now the statute In Itself is entirely silent on the question of the dellvery 
of the note or mémorandum of the bargain signed by the party to be charged 
thereby. The statute itself deals exclusively with the existence, and not 
with the custody of the paper." 

In a note to the case of Charlton v. Columbia Real Estate Ce, 67 
N. J. Eq. 629, 60 Atl. 192, 69 L. R. A. 394, 110 Am. St. Rep. 495, 
as reported in 3 Ann. Cas. 402, it is said: 

"Both on principle and authority, however, it would seem that dellvery of 
a mémorandum of a verbal agreement, otherwise sufflclent to satisfy the 
statute, is not essentlal to Its validlty and binding force and effect." 

No case involving this question decided by the Court of Appeals of 
Kentucky has been cited to me, nor hâve I found any such. In the 
case of Fugate v. Hansford, 3 Litt. (Ky.) 262, an owner of a lot in 
the town of Carlisle had given a written order on the town trustées 
to make a deed therefor to another, reciting therein that such other 
person had that day purchased the lot from him and paid him the 
purchase price. It was held that that order was a sufficient note or 
mémorandum to entitle the purchaser to spécifie performance. But 
there the order had been dehvered to the purchaser. In the case of 
Kleeman & Co. v. Collins, 9 Bush (Ky.) 460, there was some proof 
that the vendor had written to his partner or agent specifying the 
terms of the contract of sale. Judge Pryor said : 

"Counsel for appellee now insists that such a mémorandum, if proven, wlll 
take the case out of the statute. We are not disposed tp doubt but that such 
a letter being produced, or its contents proven, 1£ lest, sbowlng the nature 
of the contract would be sufflclent évidence of the agreement." 

There, though there had been no dellvery to the purchaser, the 
vendor had put the mémorandum out of his possession, and in similar 
cases emphasis is sometimes placed on this phase of the matter, as, 
for instance, in the case of Wier v. Batdorf, 24 Neb. 83, 38 N. W. 
22. Judge Maxwell said: 

"There is a class of cases where letters hâve been addressed to a tlilrd 
party, stating and affirming the contract wbere such letters may be used 
against the writer as évidence of the contract. It is sometimes said that 
such letters may be used as a mémorandum of the contract. In fact, how- 
ever, such letters are Independent évidence or admissions by the party to be 
charged of the existence of the contract and its nature ; and, being dellvered 
to a third party and thus beyond the control of the writer of the letters, 
they are held to be admissible against such party as admissions in writing." 

In the case of McBrayer v. Cohen, 92 Ky. 479, 18 S. W. 123, the 
sale was at pubHc auction by an auctioneer. He made a mémoran- 
dum of the sale and terms thereof in a blank book of the vendor, 
signing it, leaving the book in the vendor's possession, and making 
a duplicate of the mémorandum which he held for the purchaser's 
benefit and subject to his demand. But, as Judge Lewis said: 

"The auctioneer Is to he ordlnarily treated as agent of both seller and 
purchaser of real as well as Personal property sold by him." 

So it is that I find no décision of the Kentucky Court of Appeals 
involving the question whether a written mémorandum or note signed 
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by the vendor and retained in his custody will take the case out of 
the statute. In this connection, however, it is to be noted that I am 
dealing with the mémorandum or note of a contract for the sale of 
real estate referred to by the statute, and not to the contract itself. 
The statute recognizes that a contract for the sale of real estate and 
a mémorandum or note thereof are two distinct things and requires 
that one or the other must be in writing. The latter présupposes a 
previous oral contract; the former does not. Now in a case not in- 
volving a mémorandum or note of a previous oral contract, but 
simply whether a written contract for the sale of real estate has 
been made, there must be a delivery. A delivery is essential to the 
making of the contract for the sale. Such was the case of New- 
burger v. Adams, 92 Ky. 26, 17 S. W. 162. In that case the pur- 
chaser delivered to the vendor's agents, who, in turn, handed it to their 
principal, the vendor, a written offer to buy. The vendor indorsed 
on this written offer an acceptance thereof, but changing the terms 
as to the payment of the purchase price in a slight particular, suffi- 
cient, however, to prevent the making of the contract had there been 
a delivery without more. The vendor retained the written offer with 
his acceptance indorsed thereon, and thereafter the purchaser gave 
verbal assent to the change in terms to the vendor's agents or to the 
vendor, to which not appearing. Thereafter the vendor tendered a 
deed in accordance with the contract, and demanded performance on 
part of the purchaser, and upon his refusai brought suit to enforce it. 
It was held that he was not entitled to the relief sought because of 
the nonJelivery of the acceptance of the offer. Inasmuch as the pur- 
chaser gave his assent to the change in the terms of payment of the 
purchase price, the case was disposed of the same as if the acceptance 
had made no change in the terms, so that there would hâve been a 
binding contract had the acceptance been delivered. Judge Pryor 
said: 

"The trouble in this case, it seems to ns, is the failure to allese that the 
writing upon which the proposition of purchase wiis made by the défendant 
and the indorsement of an acceptance by the plaintiff changing the tiuie of 
payment was ever delivered to the défendant, or to any one authorized to re- 
ceive it for him. ïhe appellee (the vendor) held the bond for tltle as wcll 
as the deed and the appellant (the vendee) had no written évidence of any 
sale by the defendiint to him of the realty in question. « * * if tj^e ap- 
pellant had sued Adanis to enforce the contract, he could hâve responded 
that the writing had never been delivered either to the défendant or to any 
one for him, and a niere paroi promise to deliver would not upon such a state 
of facts be enforced. If, on the other hand, the writing had been delivered 
to the défendant upon his (the defendant's) promise to pay the nioney as 
alleged, that part of the agreement consenting nierely to a change as to the 
tlme of payment, although in paroi, would hâve been enforced. It would 
hâve been a bond for title delivered by the vendor to the vendee and the lat- 
ter's promise to pay, whether in paroi or in writing, could hâve Deen en- 
forced. As it now appears the obligation to comply is on the défendant alone. 
The plaintiff has the contract in his pocket and tenders a deed upon a paroi 
promise to pay. It présents a case where the vendor, although executing a 
bond for title, retains it and then asks to enforce its terms. The delivery 
to the vendee is, in such a case, essential in order to perfect the agreement, 
and without It the contract is not complète." 
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The subséquent case of Alford v. Wilson, 95 Ky. 506, 26 S. W. 
539, does not décide to the contrary of what was thus decided, though 
the way in which it was handied by Judge Hazelrigg, who delivered 
the opinion on behalf of the court, is likely to give rise to the thought 
that it did. That this is so will appear f rom a careful and close criti- 
cism of that case. There the purchasers gave a written authority, 
hereafter termed a "power of attorney," to their brokers to offer a 
certain sum for certain real estate. The brokers, instead of in words 
making an offer on behalf of the purchasers, did so by^act — i. €., by 
subniitting the power of attorney to the vendor — and thereupon, both 
the purchasers' brokers and the vendor being présent, the vendor 
indorsed on the power of attorney an acceptance of the offer, and it 
was treated by them as if a binding contract had been made. It is 
not stated who took charge of the paper after the indorsement of 
acceptance was made on it. Seemingly the custody thereof tliere- 
after was in the vendor. It was held that as a resuit of what had 
taken place there was a contract of sale between the parties which 
could be enforced by the vendor. The lower court had held otherwise, 
basing its ruling on the ground that it was essential that there should 
hâve been a written offer on the part of the purchasers to the vendor, 
and the submission of the power of attorney on their behalf by their 
brokers to the vendor was not the making of such an offer or the 
équivalent thereof. It was conceded that, if the writing "could be 
held under the facts presented in the case as being équivalent to a 
written ofFer" by the vendors, "the case for the plaintiff was com- 
plète and a concise spécifie contract for the purchase of the land was 
made out." 

In answer to the position of the lower court on which it based its 
ruling Judge Hazelrigg said : 

"ïhe writing inust be regarded as the oiïer of tlie WIlsous (the piircluisers), 
not merely the 'équivalent,' but the very ofl'er to be presented to the vendor; 
and for what must we say it was so ofCered? Certainly for acceptance or 
rejection, and at the moment of acceptance the minds of the contracting par- 
ties met, and the contract was complète. Is It to be supposed that it was 
thought necessary for thèse brolîers to go around with this instrument, set- 
ting forth the boundary of the property and in détail the terms of the pro- 
posed purchase, merely as an évidence of their authority as brokers to treat 
with Alford (the vendor) on the subject of the purchase of his property? 
AVe think not. The writing was intended for Alford's acceptance or rejec- 
tion, as much so as if it had been addressed to hira, saying that the siguors 
'hereby ofCered for the property through their brokers, Stedman & Bowniîin, 
the sum of,' etc. And acting with this end in view, and in pursuance of the 
Intention with which the writing was prepared, the brokers did présent it 
to Alford (the vendor) who, at once, accepted it, his acceptance being like- 
wise in writing. The two writlngs thereby and at once became the contract 
of the parties, enforceable not aloue agalnst the Wilsons (the purchasers), 
but against Alford (the vendor) as well. ïhe brokers stood in the shoes of 
their principals, and made not their own offer, but that of their principals." 

This responded to the only ground upon which the lower court 
had held that no contract had been made. It seems, however, to 
hâve been urged that no contract had been made because there was 
no delivery of the acceptance by the vendor, in that he retained the 
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custody of the power of attorney with the indorsement of his ac- 
ceptance thereon, and that the case of Newburger v. Adams was an 
authority in support of this position. Judge Hazelrigg said: 

"It Is contended otherwise (i. e., that the statute had not heen complled 
with) for the reason that the wrltten acceptance was not delivered to the 
AVllsoiis (the purchasers) or any one of them, so far as the pétition shows, aud 
this contention is tliought to be upheld by the case of Newburger v. Adauis, 
92 Ky. 27 [17 S. W. 162]." 

The true answer to this contention was that in the case then in 
hand there had been a delivery of the written acceptance which was 
not the case in Newburger v. Adams. In order to the making of a 
written contract for the sale of real estate, it is not essential that 
there be an actual delivery. A constructive delivery will do. In 29 
A. M. & Eng. Enc. of Law, p. 855, it is said: 

"Actual delivery is not necessary. It must only appear that what was done 
was intended by the parties as a delivery." 

In the case of Alford v. Wilson, though there had been no actual 
delivery, that was done which should be held was intended by the 
parties as a delivery. In other words, there was a constructive de- 
livery. The power of attorney to make the offer was submitted by 
the purchasers' brokers to the vendor, and he thereupon indorsed his 
acceptance on it, and it was treated that a contract had been made, 
notwithstanding the fact that the vendor after indorsing his accept- 
ance on the power of attorney retained custody of it. The transac- 
tion was substantially the same as it would hâve been had a formai 
contract of sale been drawn up, signed first by the purchasers' brokers 
and on their behalf and then by the vendor, and the vendor upon 
signing had retained the custody of the contract. The vendor did 
not hâve to go through the formality of handing the contract in its 
compîeted condition to the purchasers' brokers before taking custody 
of it in order to the making of the contract. That was done which 
was intended by the parties as a delivery. So in the case of Alford 
V. Wilson, when the vendor indorsed his acceptance on the power of 
attorney, he did not hâve to go through the useless formality of hand- 
ing the instrument of writing consisting of the power of attorney, 
construed to be a written ofïer from the purchasers to the vendor, 
and the vendor's acceptance thereof , to the purchasers' brokers before 
taking custody of it in order to a binding contract. 

Now in Newburger v. Adams there was neither an actual delivery, 
nor was anything done that can be said to bave been intended as a 
delivery. The written ofïer of the purchase was not submitted to 
the vendor in person. Apparently it reached him through his agents 
to whom it was submitted by the purchaser. After be received it 
and in the absence of the purchaser, he indorsed his acceptance on it, 
and thereafter retained it in his custody. 

Such I believe to be the true distinction between the two cases. 
They were alike, in that neither involved a mémorandum or note of 
a previous oral contract for the sale of real estate, but whether a 
written contract for the sale of real estate had been made. They 



202 197 FEDERAL EEPOBTEB 

differed, in that in Newburger v. Adams there had been no delivery, 
whereas in Alf ord v. Wilson there had, though not an actual de- 
livery. Each décision, therefore, was perfectly sound. But Judge 
Hazelrigg did not respond to this contention in the way in which I 
hâve suggested. He conceded that there had been no delivery in the 
case he had in hand and dealt with the situation on that basis. Ap- 
parently he thought that in such a case no delivery was essential, and 
that Newburger v. Adams was wrong in so far as it held that it was. 
So thinking, he was put to overruling the case directly or finding some 
other basis for upholding it than the ground upon which it was put, 
to wit, that a delivery was essential. He resorted to the latter al- 
ternative. He justified the décision on the ground that there had 
been no acceptance of the offer, because the acceptance indorsed on 
the offer changed the terms as to payment o£ the purchase price. 
He said : 

"An examination of that case dlseloses that the offer of the proposed pur- 
chaser was not accepted by the vendor. The writhig indorsed on the ofïer 
was: '1 will accept the $3,200 for the above-descrlbed property, .'pi,000 In cash 
, and the balance in equal payments of one and two years.' And the offer dif- 
fered materially from this conditional acceptance as to the terms of pay- 
ment. Under thèse circumstances, the indorsement of the vendor was a re- 
jection of the offer and a new projwsal altogether, which, of course, must 
hâve been delivered to the vendee and accepted by him before it could be 
said that the minds of the eontracting parties had met." 

But the décision in Newburger v. Adams was not, and properly 
could not hâve been, placed on this ground. This is so because after 
the indorsement was made it was agreed to by both parties that the 
change in the payment should be made, and that a deed be made and 
the notes executed in accordance thereWith, so that the minds of the 
parties did meet without a delivery of the acceptance. The case was 
within the statute because there was no mémorandum or note of 
this oral meeting of the minds after the indorsement of the accept- 
ance and no written contract had been made because of the nonde- 
livery of the acceptance. 

Having thus gotten rid of Newburger v. Adams as an authority 
ag'ainst the position that in such a case a delivery of the acceptance 
was not essential, he proceeded to justify the position by treating the 
case as involving, not the question whether a written contract had 
been made, but whether there was such a mémorandum or note as 
to take the case out of the statute and citing an authority to the effect 
that no delivery of the mémorandum or note called for by the statute 
is required. ' He said : 

"It seems to us that thé substantial requirements of the statute hâve been 
complied with in this case, and that the wrltings constitute a mémorandum 
of the contract, signed by the parties to be bound, upon which an action for 
the spécifie exécution can be maintained." 

The authority which he cited to the effect that no delivery of the 
mémorandum or note called for by the statute is required was the 
case of Drury v. Young, 58 Md. 546, 42 Am. Rep. 343. He quoted 
from the opinion this language : 
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"Now, the statiite Itself Is entirely silent on the question of the delivery 
of the note or mémorandum of the bargaln, and its literal requirements are 
fulfilled by the exécution of the note or mémorandum of the bargain, signed 
by the party to be charged thereby. The statute Itself deals excluisively with 
the existence, and not with the custody of the paper. If tlie noiidelivery of 
the note does not violate the letter of the statute, would it violate its splrit, 
and be liable to any of its mlschlefs whlch the statute vvas made to prevent? 
The statute was passed to prevent fraud practiced through the instrumental- 
ity of perjury. It was passed to prevent the défendant from sufferlng loss 
upon the paroi testimony of either a perjured or mistaken witness, speak- 
ing of a bargain différent from the one in fact made. It made the défend- 
ant only liable when a note or mémorandum of the bargain, signed by him- 
self, was produced at the trial." 

But, as we hâve seen, the case Hke that of Newburger v. A dams 
did not involve the question whether there was a sufficient mémoran- 
dum or note to take the case out of the statute, but whether a writ- 
ten contract had been made. Because of this, I do not think that it 
can justly be treated as an authority to the efïect that deUvery is not 
essential to the making of a written contract for the sale of real estate, 
or as in conflict with Newburger v. Adams on this point, for, as I 
hâve already shown, there was a deUvery, though the dehvery was not 
actuaL It was merely constructive and that was sufificient. 

The resuh, then, of the extended considération of thèse two cases 
is that Newburger v. Adams is not an authority against the position 
that dehvery of the mémorandum or note called for by the statute is 
not essential to take a case out of it, it being solely an authority for 
the position that delivery is essential to the making of the written con- 
tract called for thereby ; that Alford v. Wilson does not in reality nég- 
ative this latter position, though seemingly Judge Hazelrigg thought 
it was unsound and Newburger v. Adams so far as it was based on 
it was wrongly decided ; and that Judge Hazelrigg in that case, though 
it did not call for it, gave assent to the position that delivery of the 
mémorandum or note called for by the statute is not essential to take 
a case out of it. In this way, then, the position that a delivery of 
mémorandum or note called for by the statute is not required bas been 
approved, and not by any décision to that effect in a case involving 
the question. 

[2] I will, therefore, dispose of this case on the idea that both the 
positions on which plaintiff bases his contention that an undelivered 
deed takes a case out of the statute are sound, to wit, that the statute 
only required that the vendor sign the mémorandum or note called 
for by it, and that it is not essential that it be delivered. 

Does it follow therefrom that an undelivered deed takes a case out 
of the statute? It seems to me that it follows therefrom that such 
a deed, which contains a récital that it is made in pursuance to a pré- 
viens contract of sale, takes the case out of the statute. But I am 
equally convinced that such a deed which contains no such récital, 
which is the case hère, does not, and that notwithstanding it sets forth 
the terms upon which it is being, made. Because a vendor has in his 
custody such a deed fully executed and acknowledged does not nec- 
essarily mean that there has been a previous contract of sale pursu- 



204 197 FEDERAL EEPOETBB 

ant to which it was so executed and acknowledged. It may mean no 
more than a willingness and purpose to convey on the terms stàted 
therein. The circumstances of the custody of such a deed is there- 
fore equivocal. Perhaps it is just to say that it is more hkely that it 
was executed and acknowledged in pursuance of a previous contract 
of sale than not. But that such is the case is a mère inference from 
the custody of such a deed. The deed does not say that such is the 
case, and, in the absence of such a statement therein, it cannot be said 
that there is a mémorandum or note of an existing contract of sale 
for the real estate covered by the deed on the terms stated therein. 
How, then, does the matter stand) upon authority? Référence is made 
on behalf of plaintiff to this statement in note to the case of Halsell 
V. Renfrow, 202 U. S. 287, 26 Sup. Ct. 610, 50 L. Ed. 1032, 6 Ann. 
Cas. 189, as reported in 50 Lawyer's Co-operative Company's Edi- 
tion, p. 1032, to wit: 

"A sharp conflict exists on the question whether an undelivered deed will 
satlsfy tbe statute of frauds. Cases answerlng the question In the affirma- 
tive are Jenfcins v. Harrison, 66 Ala. 345 ; Griel v. Lomax, 89 Ala. 420, 6 
South. 741 ; Johnston v. Jones, 85 Ala. 286, 4 South. 748 ; Magee v. Blanken- 
shlp, 95 N. C. 563 ; Bowles v. Woodson, 47 Va. 78." 

The cases thus referred to are not before me. In order that they 
may support plaintifFs contention, it is essential that the deeds in- 
volved in them respectively contained no récital that they were made 
pursuant to a previous contract of sale. So far as they contained 
such a récital the cases involving them do not support it. But the 
note referred to continues as f ollows, to wit : 

"The great weight of authority, however, Is to the effect that an undeliver- 
ed deed, whether or not the terms of the contract are fully recited in it, 
wlll not of itself constltute a mémorandum of the contract which wlU satis- 
fy the statute of frauds." 

And it cites in support of this statement décisions of the Suprême 
Courts of Indiana, Georgia, New York, Pennsylvania, Texas, Arkan- 
sas, Washington, lowa, Nebraska, Minnesota, Massachusetts, Maine, 
Wisconsin, California, and Illinois. It concludes with thèse words, 
to wit : "The more récent cases take the same view, that an undeliv- 
ered deed will not take the contract out of the statute of frauds"— cit- 
ing in support thereof three décisions of the Suprême Court of Ne- 
braska, Tennessee, and Maine. Of course, déductions must be made 
from thèse décisions of such of them as came from courts holding that 
delivery of the mémorandum or note called for by the statute is essen- 
tial. Such décisions hâve no pertinency hère, in so far at least that 
they are based on this position, for I am proceeding on the basis that 
no such delivery is required. But no great amount of déduction bas to 
be made on this score because in the quotation heretofore made from 
the note to the case of Charlton v. Columbia Real Estate Co., 67 N. 
J. Eq. 629, 60 Atl. 192, 69 E. R. A. 394, 110 Am. St. Rep. 495, as re- 
ported in 3 Ann. Cas. 402, it is stated that the weight of . authority is 
to the efïect that no such delivery is required and thereafter in the 
same note it is statçd f urther as follows, to wit : 
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"Where the undelivered deed, will, or otlier writing relied on to take the 
case out of the statute does not set forth the ternis of any agreement, pur- 
suant to whloh it was exeeuted, it does not, of course, satisfy the require- 
ment oï the statute and is of no force and effect as a note or mémorandum 
in writing." 

And in support thereof numerous décisions are cited. 

My conclusion thereof, both upon principle and authority, is that the 
undelivered deed in this case does not satisfy the requirements of the 
statute, and that it does not follow that it does f rom the two positions 
advanced by plaintiflf to whose correctness I hâve acceded. There is 
nothing in any of the décisions of the Kentucky Court of Appeals lend- 
ing support to the claim that any such significance should be attached 
thereto. 

Then how is it as to the delivered affidavit ? That writing contains 
nothing more than the mère statement that by deed of even date there- 
with the défendants herein had conveyed lands and interests in land 
in Letcher coimty and they had thereto fore created no incumbrances 
on the same, and there were none others than those of record. Clear- 
ly there is nothing in this to satisfy the statute, and plaintiff seemingly 
attached no importance to it, as no reliance has been placed upon it 
in arj^ument. 

The demurrer is therefore sustained, with leave to amend. 



SAMSON CORDAGE WORKS v. PURITAN CORDAGE MILLS 

(District Court, W. D. Kentucky. July 3, 1912.) 

No. 84. 

1. Tkade-Maeks and Tbade-Names (§ 70*) — TJnlawful Compétition — Use 

OF C0I.0RED Materials in MANurACTUUE. 

Where complainant, in the manufacture of cordage, used one colored 
strand, the other strands belug of another and uniform color, so as to 
make spots or check marks on the flnished cord or rope where the col- 
ored strand came to the surface, such checks or spots dld not constitute 
a mark indicating origin or a distinctive feature of complainant's cord- 
age which could not be appropriated by any other maker, and hence dé- 
fendants use of one or more colored strands in its cordage did not con- 
stitute unlawful compétition ; there being no exclusive right in the use 
of colors in the manufacture of goods. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Nauies, Cent. 
Dig. § 81 ; Dec. Dig. § 70.* 

Unfair compétition in use of trade-mark or trade-uame. see notes to 
Scheuer v. MuUer, 20 C. C. A. 165; Lare v. Harper & Bros., 30 C. C. 
A. 376.] 

2. Trade-Marks AND Teade-Names (I 95*)— Temporary Injunotion — Dis- 

crétion. 

Where complainant sued for infringement of an alleged trade-mark, 
consisting of check marks or spots ou cordage resulting from the use of 
a colored strand in the manufacture thereof, and on being cast in that 
suit appealed to the Circuit Court of Appeals, and pending such appeal 
instituted another suit on the theory that defendant's use of a colored 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



206 197 FEDERAL EEPORTER 

strand in its product constituted unlawful compétition, tne court, In the 
exercise of discrétion, would not grant a temporary.injunction restraining 
defendant's use of such coloi'ed strand during tlie pendency of tlie appeal. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 108; Dec. Dig. § 95.*] 

In Equity. Suit by the Samson Cordage Works against the Puritan 
Cordage Mills. On motion for a ternporary injunction. Deniedl. 

Coale & Hayes, of Boston, Mass., and McDermott & Ray, of Louis- 
ville, Ky., for cOmplainant. 

Hdm & Helm, of Louisville, Ky., for défendant. 

EVANS, District Judge. The complainant a year or more ago 
brought an action in this court in which it asserted its ownership of 
a trade-màrk used in connection with certain Sorts of cordage manu- 
f actured by it and in which one of the threads or strands used was of 
a différent color from the others, and which therebv made, when the 
threads were intertwined in the process of fabrication, figures which, 
for Want of a better short name, we called "checks," and which showed 
themsfilves spirally around the cord, not indeed as a mark indicating 
origin, but as a necessary and inévitable resuit of making cord out 
of différent colored strands. A motion for a ternporary injunction 
in that case was denied upon reasons briefly stated in an opinion re- 
ported in (C. C.) 193 Fed. 274. On final hearing the action was dis- 
missed upon grounds set forth in another short opinion reported in 
(D. C.) 194 Fed 573. From the decree dismissing that case an appeal 
has been pirosecuted to the Circuit Court of Appeals, and ,is now pend- 
ing and undetermined. 

In both of the opinions referred to it seemed well, owing to some 
things which had been said at the hearing, to state that we expressed 
no opinion as to whether the matters complained of would constitute 
unf air trade. We endeavored to emphasize the absence of any opinion 
upon à question not then involved for the reason that that suit was 
expressly and exclusively based upon the alleged infringement of a 
trade-mark. 

[1] The complainant now sues to restrain the défendant from al- 
leged unfair compétition, and the question which we did not consider 
in the former case is directly involved in this one. Practically the 
same arguments hâve been made in this case as were made in the 
other. Indeed, the principal claim to the relief now sought is based 
largely upon the same grounds as those presented in the former suit. 
Nevertheless, we hâve given the subject in its new phase a very care- 
ful reconsicferation, and the resuit, especially as it concerns the motion 
for a ternporary injunction, is the conclusion that the motion must be 
denied. In (D. C.) 194 Fed. 573, 574, we said: 

"In manufacturing cordage the complainant combines as many threads 
or strands as may be desired. One of thèse is of a color différent from ail 
the others which are of a unif orm colOr. The process of fabrication by 
twlsting 'and intertwining thèse strands into cord and the regular appear- 
ance of spots on its surface as the resuit of the process werè described in 

•For other cases see same topic & § numbee in Dec. & Am. Diga. 1907 to date, & Eep'r Indexes 
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the former opinion. It will suffice now to say that in this way striking and 
probably décorative spots are made to appear on tlie surface of ttie cord — 
a red spot, if a red strand is used, and so on through the list of colors. 
The complainant insists tbat it may in this way appropriate ail the colors 
for trade-niark purposes. As bas been done tlnie out of mind In making 
cordage by others, one tbread of a différent eolor from the others is used 
by the complainant. In the process of fabrication the colored thread, as 
the strands are twisted, makes spots of its own color on the surface of the 
cord. AU this is part of the cord itself and cannot be regarded as a 'mark,' 
arbitrary in charaeter, within the meaning of tra de-mark law. It is an 
inhérent and necessary resuit of the fabrication of a rope out of strands 
of différent colors, and hence cannot be a trade-mark. Many cloth fabrics 
hâve more or less distlnctively colored figures woven into them. Thèse are 
uot regarded as trade-marks but as décorative devices open to ail and free 
from monopoly. 

"The Une may be a narrovr one, but we take it the distinction is this : 
When an arbitrary mark, not naturally part of the fabric, is in any vvise 
impressed upon it, it may be a trade-mark, if so intended and used, but 
no spot made on or color imparted to a fabric as the inévitable or natural 
resuit of uslug the material of ' whieh the fabric is made can be the basls 
of a trade-mark, for the reason that the making of the spots thereon or 
the impartation of the color thereto by the use of appropriate raw material 
is open to the public generally, and may not be excluslvely appropriated by 
anybody. "Any other doctrine would be intolérable. 

"The complainant seeks support in the faet that it uses the trade-mark 
on sash cord ; but we think such a limitation, if insisted upon, is imma- 
terial. It may be, too, that, if a trade-mark is not applicable to the genus, 
it cannot be so as to any species of cordage. However, it is not necessary 
to rule upon this proposition." 

If thèse views, so far as they concern the rights, respectively, of 
the pubhc and of the manufacturer to use différent colored strands 
in making cord, be Sound, they, to that extent, apply as vvell to the 
claim of unfair trade as to that of a trade-mark. If the complainant 
might make its cordage out of différent colored strands, so might the 
défendant, because what is done by the défendant in this respect is 
a thing open to the public generally ; no one having a right to the ex- 
clusive use of any color. 

The fallacy of the contention that the "checks" on the cord (or its 
"dress," as the complainant prefers to call it), made as we hâve in- 
dicated, constitutes a "mark" indicating origin, or a distinctive appear- 
ance which can be appropriated by any one maker, is that the "check" 
is not a "mark" at ail within the proper meaning of that word in 
this connection. Certainly it is not one which is arbitrary in charaeter 
or which indicates origin, inasmuch as such spots or "dress" would 
naturally appear when any person used différent colored strands in 
making rope, and therefore would not, per se, indicate that the cord 
originated with any particular person. Complainant's so-called "mark" 
or dressing is an inhérent part of the fabric itself and inséparable from 
it. The checks spirally encircling the cord are not fixed upon the 
fabric as a "mark" or a dressing. They constitute, as spirally arranged, 
a characteristic variegation necessarily and inevitably given by the 
use of the materials of which the cord is composed. If, as we hold, 
everybody may use différent colored threads as material in making 
cord, it must logically foUow that nobody can exclusively appropriate 
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thë- resuit, namely, the spots or dressinç of différent colors which the 
strands' inevitably make in the fabric. To say that you may use différ- 
ent colored strands, but that it is wrongful to thereby make spots, 
would be quite absurd. To somewhat illustrate the question, suppose, 
for example, that for 20 years one manufacturer had made and sold 
ail the black hosiery in the market, and then that somebody else chose 
to make and sell black hosiery also. It would be an astonishing légal 
proposition to hold that the former could exclude the latter from the 
use of black thread in making hosiery either upon the ground of a 
trade-mark or upon that of unfair compétition in trade, because black, 
as a color, cannot be exclusively appropriated by anybody in manu- 
facturing any kind of fabric, and if the color cannot be exclusively 
appropriated neither, as we hâve seen, can the "spot" it makes. Such 
a case is, in principle, precisely analogous to this, unless we may say 
that the mère use of black threads in making hosiery, per se, indicates 
origin or that black, which pervades the entire article, is a "mark" 
upon it. The mère présence of any color in a fabric, particularly 
of standard fabrics like rope, socks, or cloth, of itself gives no hint of 
origin or of the manufacturer, 

We hâve thus far considered the case upon the contention of the 
complainant that its long use of différent colored strands whereby the 
checks made on the surface of its cord were spirally extended around 
it gave to complainant an exclusive right to do that thing, and hâve 
seen that the contention is not sustainable because the défendant, in 
doing the same thing, exercised a right which was open to ail ; no 
one being permitted to appropriate the exclusive use of any color. 
If this conclusion be sound, it is décisive of the motion because it 
cannot be unfair to the complainant for the défendant to do what it 
has both the légal and the moral right to do. Nevertheless it may be 
well to consider whether the défendant, by what it did in manufactur- 
ing cord out of différent colored strands and putting it on the market 
or otherwise, intended to represent to the public that its goods were 
those of the complainant, or whether we can clearly infer from the 
testimony that the défendant has been guilty of such deceitful rep- 
résentations or such perfidious dealings in respect to cordage as en- 
titles complainant to the relief it seeks, remembering while doing so 
the established rule that nothing less than conduct tending to pass off 
one man's merchandise as that of another will constitute unfair com- 
pétition. Edward Hilker Mop Co. v. United States Mop Co., 191 
Fed. 618, 112 C. C. A. 176, and cases there cited. 

Speaking generally, those just indicated are the grounds for relief 
in such cases, and they must be established by proof . Each of the 
parties makes a cord which has spots upon it as the resuit of the use 
of différent colored strands, and the testimony shows that each of 
them puts up its cord, and especially its sash cord, about which this 
litigation centers, in hanks' or coils containing usually about 100 f eet- 
Completely arôiind the center of each of its hanks or coils the com- 
plainant wraps a labeK about four inches wide, the ends of which are 
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sealed together so as to fasten them securely. This label is made of 
white paper. The printed matter on it is in red or black letters and 
its borders are red. One of them is now inserted and is as follows: 




For weights of not over 20 Ibs. 
Smaliest pulley allowable 2 in. diara. 



SPOT CORD 

(rcgistcred in u, s. patent orricc) 



WARRANTED FREE FRQM IMPERFECTIONS 
The Spots on the cord are our 
TRADE MARK 

and guarantee of quallty. 

8AIVIÔON CORDAGE WORKS, 

Solfl Manufaoturers, Boston, Matt. 

197 F.— 14 



ÎIO 
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In the plainest way this label speaks for itselfj.and shows exactly 
the contents of the hank it encircles. 

Completely around the center of each of its hanks the défendant 
wraps one or the other of the two différent labels (each a little over 
four inches in width) which it uses thereon according to its classifi- 
cation of its cord. The ends of thèse labels are also sealed together 
so as to fasten them securely around the hanks. One of thèse labels 
has a very conspicuously dark blue background for the white or red 
lettering and trade-mark on its face, and a copy of it is as f ollows : 



^^♦S^C^^ 



100 Feet 




No. 



Régal Braid 

Cotton Braided Window 
Sash and Signal Cord 



This cord will not kink and will ruit smoothly 
over pulleys. and is far superior to a twisted or 
wirecord. Quality guaranteed. 

PURITAN CORDAGE MILLS, 

INCORPORAtBD. 

LOUISYILLE, KÉNTUCKY 
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The other of them has an equally conspicuous and striking back- 
ground of a bright but lighter blue color for a différent lettering and 
a différent trade-mark. It is as follows : 



100 Feet 



H947 




SIZE 



EXTRA QUALITY 



BLUE GRÂSS 

Solid Braided 
Window Sash Cord 



HlCHEST QuALlTY- FuLLyCuARANTEED 

BELKNAP HARDWARE StMFG CD. 

INCORPORATED 

LOUISYILLE,KY. 



We understand this latter label is not used except for the cord 
made for one large wholesale customer. 

Each of thèse labels speaks in the plainest terms and tells exactly 
what it encircles. With thèse précautions taken by the défendant to 
distinguish its cord from that of the complainant we hâve not been 
able to see how any reasonably prudent person could be deceived as 
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to what he was buying, unless he was grossly careless. Nor can we 
perceive the equity of compelling the défendant to desist from ex- 
ercising its right of using strands of différent colors in making cord- 
age, because careless persons will not read the plainest possible state- 
ment staring them in the face, showing them as clearly as human lan- 
guage can that the cordage he is buying is not Samson's "spot" cord or 
Samson's cord of any kind. But it is suggested that the labels may be 
easily torn off and removed. This is no more true of those of the de- 
fendant than it is of those put on by the complainant, for each is 
m^de of strong paper and put on the hanks in the same way. There 
is, 'however, nothing to show that it is the intention of the défendant 
that they shall be removed until that is done by the ultiniate purchaser, 
nor are we at liberty to found a decree upon the imagination that it 
is defendant's désire or purpose that that shall bfe dolie. As there 
is no sufficient testimony to the contrary, we must assume that the 
defendant's purpose is a fair one, and this is emphasized by the fact 
that, having the right to use every color and to make its cord just as 
it is made, the défendant is under no obligation to the complainant to 
put on labels of any sort. Its doing so at ail indicates a spirit of fair- 
ness rather than unfairness. 

It was indeed shown at the hearing that certain dealers had de- 
ceived some of their cus'tomers who, probably, were the ultimate pur- 
chasers, by palming oflf upon them as complainant's cord some cord 
made by the défendant ; but that, we think, must be a matter between 
the dealer and his customer in an action for deceit. The possibility 
that falsehoods may, in spécial instances, be told by dealers, does 
not diminish the force of what we hâve said. 

[2] Without pursuing the riiatter further, we conclude that there 
are two grounds upon either of which we should overrule the pend- 
ing motion. The first and principal one is that the complainant, for 
the reasons we hâve stated, does not seem to be entitled to it on the 
merits. The second one is that, if we hâve any discrétion in the 
matter of granting temporary injunctions, it should, in this case, be 
exercised against the motion, because the complainant has in the 
former case elected to sue to establish the validity of its tradé-mark 
and from the decree in that case has taken an appeal to the Circuit 
Court of Appeals, which is still pending. Should the judgment in 
that case be reversed, complainant's trade-mark would be established, 
and this suit seeking relief upon the ground of unfair trade would 
be wholly unnecessary. 

We think, for the purposes of this motion, that the complainant 
should hâve stood by its élection originally made until the first suit 
was finally disposed of. 



THB LOCKFOKT 213 

THE LOCKPORT. 
(District Court, D. New Jersej'. June 10, 1912.) 

1. Shipping (§ 121*) — CoNTiîACT op Affbeigiitment — AVarranty of Sea- 

WORTHINESS. 

A warranty In a contract of affrelghtmeut that tlie vessel is tight, 
staunch, strong, and in every way fitted for the voyage is an absolute 
warranty of fltness for ttie service contracted for, both as to tlie struc- 
ture and equipment, even against latent defects. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 225, 449-451, 
466; Dec. Dig. § 121.*] 

2. Shipping (§ l.'!2*) — Damage to Cargo — Liability of Carrier. 

Under a bill of lading acknowledging the reeeipt of cargo in good 
order and condition, and undertaking to deliver it in llke order and 
condition, dangers of the sea only excepted, the burden rests on the car- 
rier to show that damage to the cargo was occasioned by périls for which 
It was not responsible. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. || 471-487 ; Dec. 
Dig. § 132.*] 

3. Shipping (§ 132*) — Damage to Cargo— Liability of Vessel — Unsea- 

wobthiness. 

Evidence considered, and helrl to show that damage by water to a 
cargo of fertilizer, earried by respondent's barge from Baltimore to 
Salem, N. J., was due to the unseaworthiness of the barge, because of 
an old crack in the keelson and rotten floor timbers, for the carriage of 
the cargo shipped, whether the leakage occurred during the voyage, or 
while lying at the wharf to unload, vvhere she lay on the bottom at low 
tide, as was customary and expected with vessels of her draft. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. § 132.*] 

In Admiralty. Suit by the Fogg & Hires Company against the 
barge Lockport; Peter Hagan & Co., a corporation, claimant. De- 
cree for libelant. 

Howard M. Long, for libelant. 
Willard M. Harris, for claimant. 

RELLSTAB, District Judge. The barge Lockport was seized and 
sold in this suit to recover damages to a cargo of fertilizer shipped 
on it from Baltimore, Md., to Salem, N. J. The answer, by the mas- 
ter on behalf of himself and the owner, admits that a part of the 
cargo was damaged by water; and the dispute pertains, not to the 
extent of the damage, but to whether it is due to the unseaworthiness 
of the barge or the failure of the libelant, in the language of the 
answer, "to provide a safe berth for said barge to unload." 

[1] By the contract between the parties, called a charter party, 
but in reality a contract of affreightment, the owner of the barge. 
Peter Hagan & Co., a corporation, warranted that such barge "shall 
be tight, staunch, strong, and in every way fitted for such voyage." 
This warranty is one of the most rigid known to the law, both as to 
structure and equipment — an absolute warranty of fitness, even 
against latent defects. Hughes on Admiralty, §§ 73, 85 ; The North- 

"koi uLhei- cases see same topic & j numbsr lu Dec. A Am. Digi. 1907 to date, & Rep'r Indexe» 
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ern Belle, 76 U. S. 526, 19 L. Ed. 746; The Northern Belle v. Rob- 
son, 154 U. S. 571, Append., 14 Sup. Ct. 1166, 19 L. Ed. 748. The 
test of seaworthiness is whether the vessel is reasonably fit to carry 
the cargo which she has undertaken to transport. The Silvia, 171 
U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241 ; The Southwark, 191 U. S. 
1, 24 Sup. Ct. 1, 48 L. Ed. 65. 

[2] The bill of lading is in the usual form, acknowledges that the 
cargo was shipped in good order and condition, and the undertaking 
is to deliver it in like order and condition — dangers of the sea only 
excepted. Under the law and such bill of lading, the burden is upon 
the carrier to show that the damage was occasioned by périls for 
which it was not responsible (Clark v. Barnwell, 53 U. S. 272, 13 L. 
Ed. 985 ; The Folmina, 212 U. S. 354, 29 Sup. Ct. 363, 53 L. Ed. 
546, 15 Ann. Cas. 748), and, in view of the contentions of respondent 
in this case^ that it was due to the failure of libelant to furnish a 
proper and safe berth at the place of destination. 

[3] The barge left Baltimore on or about March 12, 1910, and ar- 
rived at Salem in the afternoon of the 15th. Nothing unusual in her 
appearance was then noted by libelant. The next morning, however, 
she was discovered to be hogged andtwisted — stern down on port side 
and bow Up on starboard side — and that she had taken in considérable 
water. On pumping, the water showed a yellow or wàlnut discolora- 
tion, indicating that it had reached the fertilizer. The unloading of 
the cargo began early the second day, and.continued with reasonable 
dispatch until it was discharged. The fertilizer was carried in bags, 
and no wet or damaged cargo was discoVered uhtil the, bottom layers 
were reached. While the first day's unloading, near its close, revealed 
that some of the cargo was injured by water, the full extent of the 
damage was not ascertained until the following day. Of the cargo of 
430 tons, about 169 tons, being that contained in the bags forming 
the bottom tiers, was damaged, of which 109 tons was so badly dam- 
aged as to require re-treating by chemicals. The testimony fixes the 
libelant's damage at $1,961.57. The water which caused the damage 
came through the bottom of the barge, about amidships. 

The barge was bought by the présent owner after it had been in 
service as a grain-carrying barge for a number of years, a service 
which tends to shorten the life of the barge for carrying perishable 
freight. Thé présent cargo was of greater tonnage than had been 
carried by such barge during its présent ownership, and the barge 
dragged the bottom of the canal between the Chesapeake Bay and the 
Delaware river, and stirred up the mud in Salem creek at high water. 
The only person who testified concerning the voyage from Baltimore 
to the D«laware river was the captain, and he, while testifying to 
having had a rough voyage on accouht of a heavy storm in the Ches- 
apeake Bay, says that no greater leàkage occurred on such voyage 
than is usual with a good, staunch vessel, and that the cargo was not 
damaged until after it had reached the Salem wharf. But this tes- 
timony is so radically différent from his statement made under oath 
a few days after the damaged cargo was discovered, in which he clearly 
and positively declared, that the barge was unseaworthy for the cargo 
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then being carried, and that a great leakage took place on such voyage, 
that even if such sworn statement, in view of such testimony, cannot 
be accepted as plenary proof of the facts of such voyage, it clearly 
discrédits him, and compels the court to disregard entirely his version 
of the occurrences on such voyage. The testimony of the captain and 
master of the tug Delaware, which took the barge f rom the Delaware 
river end of such canal to Salem, that little water was in the barge 
on its trip across the Delaware river to and up Salem creek, while 
tending to establish that no great leakage was then taking place, does 
not prove that no previous great leakage had taken place, nor over- 
come the preponderating weight of the other testimony that the barge 
was unseaworthy. 

After the barge was sufficiently unloaded to locate the leakage, an 
examination revealed a crack in the keelson, opening about two 
inches, in which were found lumps of coal. As coal was not a part 
of that cargo, it is évident that the crack existed before this trip be- 
gan, and that it was due to strains encountered on some previous voy- 
age. A more extended examination, made subséquent to the removal 
of the barge to the owner's yard, where she was hauled out for re- 
pairs, revealed that between the forward end of the forvvard hatch 
and some distance aft of the after hatch a large number of floor tim- 
bers, then exposed to view preparatory to making repairs, were very 
much decayed. How many and how much of each were decayed is 
in dispute, but the évidence convinces that the decay had progressed 
to such an extent as to weaken the framework of the barge and unfit 
lier for the carrying of a perishable cargo of the dead weight of the 
fertilizers in question. 

In the facts of this case, the inference is justified that the cargo 
was damaged because of the unseaworthiness of the barge, due to 
the rotten floor timbers, beams, etc., and the old crack in the keelson. 
unless the other évidence in the case shows that the berth given to 
this barge at the Salem wharf was not safe and proper for a sea- 
worthy vessel to lie in, and that the bad bottom of such wharf was 
the primary and efficient cause for the leakage which damaged the 
cargo. 

At no public wharf in Salem, nor at any other place where this 
barge could bave been unloaded, was there sufficient water at low tide 
to float her while drawing the depth of water drawn on that trip. 
There is a dispute as to the character of the bottom of the creek, and 
whether it was even where the barge was moored. The évidence is 
satisfying, however, that the bottom was of soft mud and sand, most- 
ly the former, that it was comparatively level where the barge lay, and 
that a barge would safely make her bed in the mud bottom when she 
settled down with the ebbing tide. Other loaded barges drawing a 
like depth of water lay there before and after without mishap. It is 
customary and necessary in this creek, and like waters, for barges and 
other boats to rest on the bottom at low tide, which is a well-recog- 
nized condition of such service, and they are expected and required, 
in order to be seaworthy, to be sufficiently staunch and strong to main- 
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tain their integrity when so caùght' with cargo. The Northern Belle, 
76U. S._526, 19L. Ed. 746. 

Even if no part of the cargo was damaged before it arrived at Sa- 
lem, the burden of proving which was on the respondent, and which it 
has not met, and such damage was due to the bottom of the barge 
giving way under the strain produced by lying on the bottom of the 
creek at the first low tide it encountered there, such collapse was not 
due to the character of the bottom, but to the inability of the boat, 
by reason of its cracked keelson and rotten floor timbers, etc., to with- 
stand the strain that began when the barge settled down on the creek 
bottom. The creek bottom was not the cause of the collapse, but 
was the condition upon which the primary cause — unseaworthy barge 
— operated. The latter was the primary and efficient cause, and is 
one that is chargeable to respondent. 

The libelant is entitled to a decree for the sum of $1,700.57, being 
$1,961.57 damages sustained, less $261 for freight due on undamaged 
cargo, besides costs. 



In re EUREKA ANTHK.IGITE COAL CO. 

(District Conrt, W. D. Arkausas, Ft. Smith Division. June 28. 1912.) 

Bankbuptcy (§ 78*) — Involuntart Peoceedings Against Corporation — 
RiGHT OF Stockiiolders TO Defend-^"C;keditob." 

Under Eanlu'. Act .Tuly 1, 1«)8, e. 541. § ISb. :^0 Stat. 551 (U. S. Comp. 
St. 1901, p. .3429). wliicli provides that the bankrur)t or any créditer may 
appear and piead to a pétition in involuutary banlîruptcy, stoclcholders 
of a corporation as such eannot appear and défend a proceeding against 
the corporation, unless such a showing is made as would eutltle them to 
maintain or défend a suit in equity in its behalf. 

[Ed. Note. — For other cases, see Bankrnptcy, Cent. Di?. §§ 111, 112; 
Dec. Dig. § 78.* 

For other defijiitlons, see Words and l'hrases, vol. 2, pp. 1713-1727; 
vol. 8, pp. 7622-7623.] 

In the matter of the Eurêka Anthracite Coal Company, bankrupt. 
On motion to strike from the files pétition and answer of D. J. 
Young, R. C. Johnston, and J. B. Johnston. Motion sustained. 

G. O. Patterson, of Clarksville, Ark., and H. C. Mechem, of Ft. 
Smith, Ark., for petitioning creditors. 

Hill, Brizzolara & Fitzhugh, of Ft. Smith, Ark., for petitioning 
stockholders. 

YOUMANS, District Judge. An involuntary pétition ■ in bank- 
ruptcy was filed against the Eurêka Anthracite Coal Company, a cor- 
poration, by two alleged creditors, the Bank of Clarksville and the 
Citizens' Fire Insurance Company. D. J. Young, R. C. Johnston, 
and J. B. Johnston, stockholders of the Eurêka Anthracite Coal Com- 
pany, owning 121.55 shares, hâve filed what is termed a "pétition 
and answer." The pétition in bankruptcy allèges that the Eurêka 

•For other cases see same topic & S nvmbeb in Dec. & Âm. Digs. 1907 ta date, & Rep'r Indexw. 
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Anthracite Coal Company is insolvent, and that it committed an act 
of bankruptcy, in that it did "on the 9th day of May, 1912, admit in 
writing its inability to pay its debts, and its willingness to be ad- 
judged a bankrupt on that ground." In their pétition the stockhold- 
ers "ask leave as such stockholders to appear and défend the bank- 
ruptcy pétition." For cause thèse stockholders say: 

"That the Eurêka Anthracite Coal Company Is net insolvent wlthin the 
meaning of the Bankruptcy Act, and state that its property at a fair valua- 
tlon is sufiicient in amount to pay its debts ; that It is true that in some meet- 
ing of said corporation held on the 9th day of May, 1912, some proceeding 
was had therein in order to hâve Its affairs placed in the court of bank- 
ruptcy, instead of being administered in the state court in a receivershlp suit 
therein pending ; that the Bank of Clarksville and the Citlzens' Fire Insur- 
ance Company are each managed and controlled principally by the same dl- 
rectors who manage and control the Eurêka Anthracite Coal Company ; that 
the Bank of Clarksville claims that it owns bonds to the amount of $80,000 
of said Eurêka Anthracite Coal Company and the Citlzens' Fire Insurance 
Company claims it owns bonds to the amount of $20,000 ; whereas, thèse 
petitioners are informed and believe, and so allège, that they hâve not pur- 
chased said bonds bona fide, and are not innocent holders of the same, and 
they hâve not pald the Eurêka Anthracite Coal Company therefor." 

The petitioning creditors bave filed a motion to strike from the 
files the pétition and answer of Young, Johnston and Johnston because 
they "are not parties to this proceeding and cannot become such." 
The matter cornes up for considération on the motion to strike. It 
will be considered in connection with the request of the stockholders 
for leave to appear and défend for the bankrupt. 

The Bankruptcy Act provides that : 

"The bankrupt, or any créditer may appear and plead to the pétition within 
flve days after the return day, or within such further time as the court may 
allow." Section 18b. 

In this instance the alleged bankrupt is a corporation. It is a 
distinct légal entity. One or more of its stockholders as such can- 
not ordinarily represent it either in the bringing of a suit, or in de- 
f ending against one. Park v. N. Y. & K. Oil Co.. 26 W. Va. 486 ; 
Henry v. Elder, 63 Ga. 347; Miller v. Murray, 17 Colo. 408, 30 Pac. 
46; Home Mining Co. v. McKibben, 60 Kan. 387, 56 Pac. 756; 
Waymire v. San F. & San Mateo Ry. Ce, 112 Cal. 646, 44 Pac. 1086; 
Henry v. Travelers' Ins. Co., 16 Colo. 179, 26 Pac. 318. Section 1 
of the Bankruptcy Act provides that the term "creditor," as used 
therein, "shall include any one who owns a demand or claim prov- 
able in bankruptcy." Stockholders as such are not creditors of a cor- 
poration whose stock they own. Cook v. Emmet Perpétuai & Mutual 
Building Association, 90 Md. 284, 44 Atl. 1022. The petitioners 
hâve no standing either as représentatives of the corporation or as 
creditors. Creditors of a corporation who happen also to be stock- 
holders and directors in the Company are not precluded by reason of 
such relation from commencing proceedings in involuntary bank- 
ruptcy against the corporation. In re Rollins Gold & Silver Mining 
Co. (D. C.) 102 Fed. 892. 

In proceedings at law stockholders cannot appear and answer or 
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défend either for the corporation or in their own behalf. 2 Clark & 
Marshall on Private Corporations, § 1692. In certain cases in equity, 
however, a stockholder niay interyene and set up any défense which 
could properly be made by the corporation. Bronson v. La Crosse 
Railroad Co., 69 U. S. 283, 17 L. Ed. 725. "Proceedings in bank- 
ruptcy generally are in the nature of proceedings in equity." Bardes 
V. Hawàrden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 
1175. In a proper case, therefore, stockholders may intervene in a 
suit in bankruptcy. In the case of Hawes v. Oakland, 104 U. S. 
450, 26 L. Ed. 827, the rule-was stated that would warrant the bring- 
ing by a stockholder in equity in his own name of a suit founded on 
a right of action in a corporation. In that connection the court said: 

"We understand that doctrine to be that, to enable a stockholder in a cor- 
poration to sustain in a court of equity in his own name, a suit founded ou 
a right of action existlng in the corporation itself, and in wMch the corpora- 
tion itself is the appropriate plaintiff, there must exlst as the foundation of 
the suit some action or threatened action of the managing board of directors 
or trustées of the corporation whlch is beyond the authorlty conferred on 
them by their charter or other source of organization ; or such a fraudulent 
transaction completed or contempla ted by the acting managers, in connection 
wlth some other party, or among themselves, or wltli other shareholders as> 
will resuit In serlous In jury to tlie corporation, or to the interests of the other 
shareholders; or where the board of directors, or a majorlty of them, are 
acting for their own ifiterest, in a ïnanner destructive of the corporation it- 
self, or of the rlghts of the other shareholders; or where the majority of 
shareholders themselves are oppressively and illegally pursuing a course lu 
the name of the corporation, which is in violation of the rights of the other 
shareholders, and which can only be restrained by the aid of a court of 
equity. Posslbly other cases may arise In which, to prevent irrémédiable In- 
jury, or a total failure of justice, the court would be justlfled in exercislng 
Its powers, but the foregoing may be regarded as an outline of the prlnclples 
which govern this class of cases. But, in addition to the existence of griev- 
ances whlch call for this kind of relief, It is equally important that, before 
the shareholder Is permltted in his own name to institute and conduct a 
litlgation whlch usually belongs to the corporation, he should show to the 
satisfaction of the court that he has exhausted ail the means withln his 
reach to obtaln, withln the corporation itself, the redress of his grlevances, 
or action in conformity to his wishes. He must make an earnest, iiot a 
simulated effort, with the managing body of the corporation, to iuduce re- 
médiai action on their part, and this must be made apparent to the court. If 
time permit» or has permltted, he must show, it he fails with the directors, 
that he has made an honest effort to obtain action by the stockholders as a 
body, in the matter of whlch he eomplains. And he must show a case, if 
this Is not doue, where it could not be done, or it was not reasonable to 
require it." 

Equity rule No. 94 (29 Sup. Ct. xxxvii) was promUlgated to give 
effect to that décision. In effect, the same rule applies to a proposed 
défense by a stockholder of a suit against a corporation. Ex parte 
Cutting, 94 U. S. 22, 24 L. Ed. 49; In re Metropolitan Railway 
Receivership, 208 U. S. 90, 28 Sup. Ct. 219, 52 L. Ed. 403; Minot 
V. Mastin, 95 Fed. 739, 37 C. C. A. 234; United States v. Philips, 
107 Fed. 824, 46 C. C. A. 660; Simkins' Fédéral Suit in Equity, 
484. 

In this case there is no allégation that the directors hâve been re- 
quested to make défense. There is an express statement in the stock- 
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holders' pétition and answer that in "some meeting" of the corpora- 
tion on the 9th day of May, 1912, "some proceeding was had therein 
in order to hâve its affairs placed in the court of bankruptcy, in 
lieu of being administered in the state court in a receivership suit 
therein pending." The meeting referred to as "some meeting" must, 
in the absence of an allégation to the contrary, be presumed to hâve 
been a légal meeting. The proceeding referred to as "some pro- 
ceeding" must for the same reason be regarded as a légal proceed- 
ing. A légal meeting of the corporation had power ta take such 
action. In re Kenwood Ice Co. (D. C.) 189 Fed. 525. As shovvn in 
the pétition and answer, that course was taken in préférence to hav- 
ing the "affairs" of the corporation "administered" in a receivership 
suit in a state court. There is no allégation that any one will dérive 
any advantage from the administration of the affairs of the corpo- 
ration in the bankrupt court. There is nothing to show that the 
discrétion of the directors or stockholders in making the order was 
not properly exercised. It was apparently a choice between two 
courts. There could hâve been nothing illégal, improper, or fraudu- 
lent in the choice of the bankruptcy court. In re Metropolitan Rail- 
way Receivership, 208 U. S. 111, 28 Sup. Ct. 219, 52 L. Ed. 403. 

The stockholders further allège with référence to the bonds which 
the petitioning creditors claim to own that : 

"They hâve not purchased said bonds bona fide and are not innocent hold- 
ers of the same, and they hâve not pald the Eurêka Anthracite Coal Company 
therefor." 

It is not sufficient to allège that one did not purchase something 
bona fide, nor is it sufficient to allège that one is not an innocent 
holder. The facts must be shown from which the conclusions may 
be drawn. The allégation that the alleged creditors hâve not paid the 
corporation for the bonds is not sufficient. They may bave acquired 
the bonds through some other source than the corporation. "A bona 
fide holder for value of negotiable paj^er is one who bas acquired ti- 
tle in the usual course of business for a valuable considération in 
good faith from one capable of transferring it, or from one in pos- 
session of the title with an apparent right to transfer it, and without 
notice or knowledge of défenses, or circumstances which should put 
him on inquiry." 7 Cyc. 924. The presumption is that the alleged 
creditors are bona fide holders of the bonds. The allégations of the 
pétition and answer do not state facts that would overturn that pre- 
sumption, neither do those allégations state facts sufficient to author- 
ize the stockholders to intervene in this suit. 

The motion to strike will be sustained. 
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ALUMINUM CASTINGS CO. v. LOCAL NO. 84 OF INTERNATIONAL 
MOLPERS' UNION <>F NORTH AMERICA et al. 

(District Court, W. D. New York. June 15, 1912.) 

iNJUNCTiON (§ 230*) — Violation — Contempi — Evidence. 

Evidence considered, and held. to'show tliat certain of the défendants 
Intlniidated and assaulted an employé of complainant because of his re- 
fusai to join in a strilie, in violation of an injunction preyiously issued 
and served on them, tbereby comniitting a contempt of court. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 502-516; 
Dec. Dig. § 230.*] 

In Equity. Suit by the x\luminum Castings Company : against Local 
No. 84 of the International Molders' Union of North America and 
others. On motion to punish for contempt. Motion sustained. 

Love & Keating, of Buffalo, N. Y., for complainant. 
Daniel V. Murphy, of Buffalo, N. Y., for défendants. 

HAZEL, District Judge. A temporary restraining order was is- 
sued on the 27th day of April, 1912, and said order, together with 
the bill of complaint herein, was duly served by the marshal on the 
défendants Stemp, Smith, Copkins, also known as Paradowski, and 
Lothringer, restraining them from molesting any person or persons 
employed by the complainant or seeking to enter such employment, or 
goingi to and from complainant's premises. Later, on May 8th, 
there was issued and directed to the défendants above named an 
order to show cause why they should not be punished for contempt 
in disobeying the order of the court. There has been a hearing upon 
such order, and I hâve considered the afiidavits in support thereof 
and the affidavits in opposition. 

It is shown that défendants Stemp, Smith, and Copkins on the 7th 
day of May, 1912, intimidated Joseph Zachowicz and James Rozen, 
complainant's employés, and çommitted assault and battery upon the 
person of Zachowicz, at the same time remonstrating with him and 
molesting him concerning his employment. The défendants hâve read 
affidavits tending to show that there was no intimidation or unlawful 
persuasion on their part, that the workman Zachowicz was the aggres- 
sor, and threatened to strike the défendant Stemp; but there is dis- 
interested testimOny, which in connection with the surromiding cir- 
cumstances I think sufficiently corroborâtes complainant's affidavits 
with référence to the assault and the intimidation. The affiant Hil- 
liker, a passerby at the place where the mêlée occurred, states that 
as Zachowicz and Rozen came out of Flynn's saloon, neâ.r complain- 
ant's plant, the défendant Stemp grabbed Zachowicz by the arm and 
hit him on the head, knocking off his hat. This was the beginning 
of an affray in which Andy Smith and Copkins, who also çommitted 
assault and battery upon the person of Zachovi^icz, joined. 

No reasonable doubt exists in my mind as to the truth of the 
assertion that the défendants named çommitted the assault without 

•For other cases see same topio & § numebk in Dec. & Am. Djgs. 1907 to date, & Rep'r Indexes 
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provocation, and that it was due to the fact that the workmen assault- 
ed were unwilling tp join in the strike of complainant's employés. 
The charge that the défendant Lothringer threatened the affiant Ro- 
zen is not sufficiently substantiated, and the charge as to him is 
dismissed. But as to défendants Stemp, Smith, and Copkins the 
charge of contempt of court is sustained, and, as such contempt is 
civil in its nature, each of the said défendants is directed to pay a 
fine of $100 for the benefit of the complainant, and attachment may 
issue aecordingly. 



ALUMINUM CASTINGS CO. v. LOCAL NO. 84 OF INTERNATIONAL 
MOLDERS' UNION OF NORTH AMERICA et al 

(District Court, W. D. New York. June 17, 1012.) 

1. Masteb and Servant (§ 338*) — Laboe Stkike — Rights of Strikees and 

OF Employer. 

While employés engaged In a strike hâve the right to quit the serv- 
ice of the employer singly or in association vvith others, and even to 
properly picket or patrol the premises of the employer, and to peaceaWy 
induce other workmen to refrain from engaging in his service and to 
peaceably persuade remaining employés to joln them in the strike, they 
hâve not the right, nor has the union of which they are members the 
right, to resort to means which make those workmen who wish to enter 
or remain in the service of the employer afraid to do so, which is an un- 
lawful interférence with his property rights and with the Personal rights 
Of the workmen, and will be restrained by injunction. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 338.*] 

2. Trade Unions (| 6*) — Labor Strike — Rights of Unions. 

It is not unlawful for a local labor union to inaugurate or conduct a 
strike for the benefit of Its members, nor will It be enjoined because of 
unlawful acts of its indlvidual members which nelther its oflicers nor con- 
mittees directed or approved, unless committed in carrying out their 
orders. 

[Ed. Note. — For other cases, see Trade Unions, Cent Dig. § 5; Dec. 
Dig. § 6.* 

Restraining boycotts, strlkes, and other combinations by employés in- 
terfering with commerce or business, see note to Shine v. Fox Bros. 
Mfg. Co., 86 C. C. A. 313.] 

In Equity. Suit by the Aluminum Castings Company against Lo- 
cal No. 84 of the International Molders' Union of North America and 
others. On motion to dissolve preliminary injunction. Motion sus- 
tained as to Local No. 84, but denied as to individual défendants. 

Love & Keating, of Bufïalo, N. Y., for complainant. 
Daniel V. Murphy, of Buffalo, N. Y., for défendants. 

HAZEL, District Judge. [1] The continuance of the preliminary 
injunction heretofore granted dépends upon whether the salient aver- 
ments of the bill charging misconduct by the défendants and unlaw- 
ful combination are substantiated by spécifie acts of intimidation, or 
by violence done to or threatened against the employés or the property 
of the complainant. Counsel for défendants has directed my attention 

"For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to Union Pacific R. Co. v, Ruef et al. (C. C.) 120 Fed. 102, where 
the law and the power of a court of equity in cases of labor strikes 
are fully and comprehensively stated. An extended discussion thereof 
is unnecessary, but, in brief , the case cited holds that members of 
a labor union who are engaged in a strike commit wrongful acts if 
they prevent the employer from conducting his business, and by threats 
and intimidations or assaults prevent other men from entering or 
remaining in his employ. While the employés engaged in a strike 
bave the right to quit the service of the employer singly, or in associa- 
tion with others, and even to properly picket or patrol the premises 
of the employer, and to peaceably induce other workmen to refrain 
from engaging in his service, and to peaceably persuade remaining 
employés to join them in the strike, yet they hâve not the right, nor 
has the union of which they are members the right, to resort to 
means which make those workmen who vi^ish to enter or remain in 
the service of the employer af raid to do so. Such conduct is uni- 
formly held by the fédéral and state courts to be unlawful as inter- 
fering with the property rights of the employer, as well as with the 
Personal rights of the workmen. 

In this case the bill allèges in gênerai language that strikers, de- 
fendants and members of Local No. 84, picket or patrol the premises 
of complainant; that the individual défendants loiter in the neighbor- 
hood of complainant's plants, and endeaivor to prevent persons from 
entering its employ ; that they intimidate workmen, and solicit those 
who hâve not left the employ of complainant to do so; and that they 
threaten others, and hâve already attacked and assaulted some. 

It not only appears in gênerai that strikers hâve threatened and as- 
saulted various employés, but, in particular, that one Andy Smith, 
a striking molder, one of the défendants, and a member of Local No. 
84, committed acts of intimidation, and threatened to kill the affiant 
workman if he did not quit work, and that on April 24, 1912, the de- 
fendant Koelzow, a member of Local No. 84, together with strikers 
Lanka and Knoph, intimidated the workman Kaczmarek, and threat- 
ened and assaulted him. By additional àfîidavits, filed by leave of the 
court since the granting of the order to show cause, it is shown that 
the défendant Copkins, also known as Paradowski, a member of Local 
No. 84, accompanied by a number of strikers or sympathizers, twice 
attacked workman Nowak, and threatened to injure or kill him un- 
less he ceased working for complainant. Other affidavits show that 
other individual défendants hâve made threats, and used improper 
epithets towards complainant's workmen, and in différent ways hâve 
intimidated them, inducing them to leave its employment. 

In opposition to the continuance of the restraining order, affidavits 
hâve been readi showing, among other things, that Local No. 84 did 
not déclare the strike, but that it was declared or inaugurated by the 
vice président of the International Moldèrs' Union of North America, 
an organization not within the jurisdiction of this court, because of 
complainant's refusai to accède to the demands made by its officers 
that the hours of labor be reduced, and the rate of compensation in- 
creased. It is denied that an unlawful combination exists to commit 
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the unlawful acts specified in the bill, and it is claimed that many of 
the acts complained of were committed by nonmembers of the union. 

The affidavits satisfy me that the officers of Local No. 84 condemn 
and disapprove the commission by its members of acts of intimidation 
and assault, and are in favor of lawful methods of inducing the com- 
plainant to accède to the demands of the strikers and of the union. 
Indeed, it is shown by the affidavits of Mr. Humphrey, the business 
agent of Local No. 84, and Mr. Holtz, the chairman of the strike 
committee, that at the first meeting of the union after the order to 
show cause why preliminary injunction should not be granted was 
served the same was read aloud, and each paragraph of the injunc- 
tion was explained in détail to the 150 members présent, 16 of whom 
were employés of complainant, and they were advised and urged, both 
at the time and since, at other meetings of the union, and individual- 
ly in conversations had with them to strictly comply with the terms 
of the injunction. 

[2] As the case stands, there is nothing to show that Local No. 84 
or its principal officers hâve incited or coerced members of the union 
or other strikers to acts of intimidation or assault. It was not un- 
lawful for Local No. 84 or for the International Molders' Union of 
North America to which it is subsidiary to order the strike, for work- 
men hâve the right to affiliate with organizations of that character, 
and they bave the right to authorize their officers to inaugurate strikes 
for their beneflt, and to consult and receive advice from them con- 
cerning the conduct of such strikes. Thomas v. Cincinnati, N. O. 
& T. P. Ry. Co. (C. C.) 62 Fed. 803; Delaware, L. & W. R. Co. v. 
Switchmen's Union of North America (C. C.) 158 Fed. 541. The 
affidavits of complainant are insufficient to show that the union by 
its officers either separately or collectively is responsible for the acts 
of Smith, Koelzow, and Copkins, or of other strikers, and I am there- 
fore loth to hold that such conditions as to actual intimidations ex- 
isted in the union or among a sufficiently large proportion of its mem- 
bers as to justify the continuance of the injunction before trial on 
the merits can be had. Kerbs v. Rosenstein, 56 App. Div. 619, 67 
N. Y. Supp. 385. Of course, if subsequently it appears that those on 
picket duty and those strikers who are members of Local No. 84 
commit acts or continue the commission of acts of intimidation or as- 
sault, there may be a renewal of this application. Though the in- 
junction will not at this time be continued against the union or its of- 
ficers, the members of the union will nevertheless be held to hâve been 
apprised of thèse views, and bound to obey the injunction in the same 
manner as those against whom it remains in force, and, if there be a 
violation, shall be subject to the same penalties. Union Pacific R. 
Co. v. Ruef et al., supra. The union and its officers must not lose 
sight of the f act that from its membership it bas formed a strike com- 
mittee under whose supervision and subject to whose orders the strik- 
ing members concededly are. It supervises the picketing and patrol- 
ing of the premises of the complainant, putting it to large expense to 
protect its workmen and property, and, though picketing is not un- 
lawful per se, yet it is to be considered that where picketing is ac- 
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companied by threats of violence and intimidation that which is in 
itself lawful becomes unlawful, and the union, its ofificers, and mem- 
bers having actual or presumptive knowledge of such acts may be en- 
joined by a court of equity. Schwarcz v. International L. G. W. 
Union, 68 Mise. Rep. 528, 124 N. Y. Supp. 968. 

The injunction heretofore issued should continue during the pend- 
ency of the actions to ail défendants save as to Local No. 84. 



O'CONNOU V ATCHISON, T. & S. F. RY. CO. 

(District Court, D. New Mexico. June 11, 1912.) 

No. 114. 

(SyUalms by the Court.) 

1. Raileoads (§ 282*) — Opération — Injubies — Questions for Jury — Con- 

teibutohy negligence. 

Applylng the rule tliat a peremptory instruction should not be giveu 
the jury when the évidence is confiicting or where divergent inferences 
therefrom may be drawn by reasonable niinds, the question of contribu- 
tory négligence, under the tacts of the présent case, vvas for the jury. 

[Ed. Note.— For other cases, see Kailroads, Cent. Dig. §§ 910-923 ; Dec. 
Dig. § 282.*] 

(Addîtional Syllahus Tjy EcUtorial Staff.) 

2. Railroads (§ 282*) — Opération — Injuries to Persons on Traoks — Scjffi- 

ciBNCT OF Evidence. 

In an action agalnst a railroad for causing the death of a servant of 
a tie Company which was loading cars, whlle he was passing between 
cars, évidence held to justify the jury in holding défendant guilty of nég- 
ligence. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 910-923; Dec. 
Dig. § 282.*] 

At Law. Action by Charles O'Connor, by next friend, against the 
Atchison, Topeka & Santa Fé Railway Company. Verdict for plain- 
tifif for $5,000. On motion for a new trial. Denied. 

Marron & Wood, of Albuquerque, N. M., for plainliff. 

R. E. Twitchell, of East Las Vegas, N. M., for défendant. 

POPE, District Judge. The only point argued upon the motion 
for a new trial is the allégation of error by the court in failing to in- 
struct the jury to find for the défendant. 

The two controlling questions in the case were: First, was the de- 
fendant négligent? Second, if so, was the deceased likewise guilty 
of négligence, contributing to his death? 

[2] Upon the first of thèse there was ample évidence from which 
the jury was justified in holding the défendant guilty. The situa- 
tion, briefly stated, is as follovi^s : Two cars were standing at as many 
chutes being loaded with ties. There was about three feet between 
thèse cars. Under the system of loading pursued, the cEtrs when 
loaded were to be pushed down the track by hand to join cars previ- 

*For otiier cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ously loatled, which latter, vvhen aggregating a sufficient number, were 
taken out by one of defenclant's locomotives, which was coupled on to 
the loaded cars for that purpose. The locomotive had no relation to 
the cars in process of loading. Thèse latter were to stand unmolested 
until loaded and even then to be moved, not by the locomotive, but 
by hand. The deceased, who was foreman for the tie company and 
in charge of the work of loading, desired to go from the vicinity of 
the chutes to the opposite side of the track. The purpose for which 
he was going is not shown by the proof s. It may hâve been to inspect 
the work of loading from that side of the cars, as was entirely proper, 
or it may hâve been to go to his house, which was situated in that di- 
rection, which was equally proper. In going from the chutes he 
might hâve gone around the end of the cars, or across them, or under 
them, or between them. To hâve done the first would hâve not only 
involved considérable distance, but would hâve involved his going un- 
der the string of ties which was being introduced from the river 
through the chutes and into the two cars. This would hâve involved 
his getting wet and also hâve involved some danger from the ties 
above his head. To hâve gone over the cars would hâve necessitated 
his encountering the opération of loading there going on, which in- 
cluded the discharge of ties at a rapid rate into the cars. As between 
going under the cars or between them he chose the latter. While so 
going defendant's locomotive was driven against the loaded cars, some 
seven in number, which were standing about 30 feet from the nearest 
car being loaded, with such force that the loaded cars were driven 
through this intervening distance of 30 feet, against the nearest 
car being loaded, which latter in turn was driven against the other car 
being loaded next north with such force as that thèse two cars were 
thrown together and coupled to each other through deceased's body, 
resulting in his death. The évidence is conflicting as to whether the 
bell of the locomotive was being rung and the whistle blown as the 
engine approached the loaded cars. But, even if both of thèse were 
done, the jury were justiiîed in believing that défendant had not fuliy 
discharged the duty which the situation put upon it. The parties en- 
gaged in and about the loading might well hâve considered the bell 
and whistle, if used, simply as notice that the engine was about to 
couple to and take out the loaded cars, not that it was about to kick 
thèse latter 30 or more feet against the two cars upon and about 
which men were busily engaged in receiving ties from the chutes. If 
defendant's employés saw that it was for any reason necessary or in- 
évitable that the train should come in contact with the cars being 
loaded, those working upon the latter were entitled to more spécifie 
notice than the ringing of the bell or blowing of the whistle. Ordi- 
nary prudence would seem to hâve suggested a warning to the men on 
or about the cars by one of the train crew as the train was being 
shoved up against the two cars at the chutes. There is no prêteuse 
that any such notice was given. 

[1] This brings us to a considération of the second question, and 
it is upon this that the défendant apparently principally relies : That 
197 F.— 15 
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the act of deceased in going between the cars was, as a matter of law, 
such négligence contributing to the in jury as debars recovery. The 
duty imposed upon the deceased was that of ordinary care for his 
safety, the care that a reasonably prudent man would exercise under 
such circumstances. Whether such reasonable care is used is ordi- 
narily a question for the jury, and a court may not properly give a 
peremptory instruction in favor of the défendant where the évidence 
on an issue of contributory négligence is conflicting or whére divergent 
inferences therefrom may be drawn by reasonable minds. Empire 
State Co. V. Atchison Co., 210 U. S. 1, 28 Sup. Ct. 607, 52 L. Ed. 
931, 15 Ann. Cas. 70. Viewing the matter in the light of ail the 
proofs, it was a question for the jury as to whether the deceased 
should, in going across the track, hâve gone between the cars or hâve 
taken one of the other methods of getting east of the track, above 
indicated. It must be recalled that the situation was not one in which 
the injured person went between cars which he had reason to believe 
might at any moment be moved, but between cars which he had every 
reason to believe would be left untouched by defendant's locomotive. 
Even if, under such circumstances, the duty to look and listen rested 
upon him as in crossing cases, where the coming of a train may be 
reasonably expected, the application of such a rule does not establish 
contributory négligence against deceased. The record is silent as to 
whether deceased did look and listen, and under such circumstances 
the presumption is that he did. De Padilla v. Atchison, T. & S. F. 
R. Co, (N. M.) 120 Pac. 724, and cases cited. Assuming, therefore, 
that he looked and listened, the circumstances were not such that he 
must necessarily hâve seen or heard the locomotive and loaded cars 
backing toward him. The obstructions resulting from the chutes and 
the incoming ties interfered with a view in the direction of the engine. 
The plats in évidence indicate that there was a bend in the track east- 
ward so that the engine at the south end of the loaded cars was not 
visible from the vicinity of the chutes, where deceased was standing. 
The confusion resulting from the stationary engine which was oper- 
ating the discharge of ties from the river into the cars at the chutes, 
together with the noise of the latter, tended to prevent deceased from 
hearing the approach of the locomotive from the south. Under ail 
the circumstances, the issue of contributory négligence impresses me 
in this case as having been one peculiarly for the jury. With the con- 
clusion of the jury, that there was no contributory négligence, the 
court bas no f ault to find. 

The motion for a new trial is, accordingly, denied. 
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GUINDON V. CAEGOBS OF CANAL BOATS ZENITH, ADELPHI, AND 

GOLD DUST. 

(District Court, W. D. New York. June 8, 1912.) 

SaLVAGE (§ 18*) RiGHT TO COMPENSATION SEBVICES TO VeSSELS ON TlRE. 

Libelant was owner and master of a steam canal boat whleti towed 
three other canal boats, laden with cargo conslgned to claimant, into 
clalmant's slip, where they became exposed to serions danger from a flre 
whicli started in a nearby building. Being prevented from taking any 
of the boats ont of the slip by the présence therein of flre tugs, libelant 
employed the fire apparatus on his boat in keeping down the fires which 
were started on his own and the other boats after their own crews had 
left them ; neither having any flre appliances of its own. In this work 
hé was aided toward the last by the flre department, with the resuit that 
the boats were not greatly injured, and their cargoes were saved. Held, 
that libelant's relation to his tows was not such as to preclude his recov- 
ery for salvage services rendered to them, and that while there could be 
no recovery for services rendered by, or losses to his vessel, which were 
incident to her own protection, libelant was entitled to recover salvage 
compensation for his services rendered to the other boats and their 
cargoes. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 31-43; Dec. 
Dig. § 18.* 

Salvage awards in fédéral courts, see note to the Lamington, 30 O. C. 
A. 280.] 

In Admiralty. Suit by William Guindon, owner and master of 
the steam canal boat Deland, against the cargoes of the canal boats 
Zenith, Adelphi, and Gold Dust ; Western Transit Company, claimant. 
Decree for libelant. 

Gibbons & Pottle (Frank Gibbons, of counsel), for libelant. 
Brown, Ely & Richards, for respondent. 

HAZEL, District Judge. The libelant, William Guindon, bas filed a 
libel against the cargoes of the canal boats Zenith, Adelphi, and Gold 
Dust to recover for the salvage services rendered by him for the bene- 
fit of such cargoes on the Ist day of November, 1909. Tt appears that 
about 7 o'clock in the evening, while the said canal boats were lying 
at the wharf in the Western Transit Company's slip, a iîre broke out 
in an adjacent building close to where the canal boats and the De- 
landl, the steam canal boat which towed them, lay. None of the canal 
boats against whose cargoes the libelant has proceeded possessed any 
fire-fighting apparatus, and the claim is that had it not been for the 
services of libelant, and the fire apparatus of the Deland, the said car- 
goes would hâve been destroyed by fire. The Western Transit Compa- 
ny was the consignée of the cargoes, and it claims that the fire on the 
canal boats was extinguished by the fire tugs and apparatus of the 
fire department of the city of Bufifalo; that whatever services were 
performed by libelant were performed in saving the steam canal boat 
Deland of which he was owner and master, and not otherwise. 

The évidence is that the fire broke out in the shed in front of the 
pier, and that to escape the fiâmes libelant, with the assistance of 

*For otber cases see same topic & i numbeb in Dec. & Àm. Digs. 1907 to date, & Rep'r Indexes 
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the steam canal boat Deland,, endeavored to back the canal boats 
out of the slip. Efforts in this direction, however, were un- 
successful, owing, to the arrivai of the fire tiigs Grattan and Hutch- 
eson, which- came into the moutH ôf the slip close to the canal 
beat Gold Dust, and interf ered with the movements of the canal boats, 
so that libelant, on account thereof and because of the density of 
the smoke, was unable to leave the slip. The libelant sWears that he 
asked the firemen in charge of the fire tug Grattan to pump water 
on the Deland and her consorts which had caught fire from flying 
sparks, and were then burning at différent parts, but that his request 
received no immédiate attention; the firemen playing water on the 
shed' and pier. The Zenith was thé first of the consorts to catch fire ; 
fiâmes on the Adelphi and Gold Dust sobn following. The fire lasted 
upwards of two hours, and, though the crews of the Zenith, Adel- 
phi, and Gold Dust shortly after the arrivai of the fire tugs, when 
the fire threatened the destruction of their boats ând the beat 
had become unbearable, left them, the libelant remained, and ren- 
dered services aboard the Deland and her consorts. He played a 
stream of water from a two-inch hose on the three canal boats, and 
on the Deland, and succeeded in extinguisbing a number of incipient 
fires upon the différent boats. It is shown that after the fire was 
wholly extinguished the Deland was found to bave been burned, not 
only at the end, but also amidships on the deck and sides, whi'e the 
hatches of the other canal boats were burned and charred. It is 
stoutly denied by respondent that the libelant performed any valuable 
services in the way of saving the canal boats or their cargoes; the 
claim being that the firemen in the employ of the city,, not only arrived 
promptly upon the scène of the fire, but that they almost immediately 
pumped water upon the pier, shed, and said canal boats. 

The évidence as to the extinguishment of the fiâmes on the canal 
boats is very conflicting in many particulars. The libelant bas sworn, 
and there is corroboratory évidence tending to show, that not until 
the fire tug Grattan left for the city elevator, where anotlier fire had 
broken out, did she put any water upon any of the canal boats ex- 
cept the steam tug Deland, and that he was the only one to pour 
water at différent times on the other boats which were aflame from 
one end to the other. It is not , altogether unlikely that the extent 
of the services performed by Guindon is somewhat exaggerated, as it 
appears clearly enough that firemen on the Grattan and on the shore 
later from time to time pumped water upon the canal boats. For 
instance, fireman Goodrich testifies that he threw wa^ter on the steam 
canal boat three or four times, and that the fiâmes upon the other 
boats also were extinguished by the fire tug before the Grattan left 
for the elevator, Although the services of the firemen can scarcely 
be overestimated, still I am persuaded that libelant performed services 
which were helpful and tended to protect and did protect the cargoes 
of the Zenith, Adelphi, and Gold Dust, and that, therefore, he is 
entitled to salvage compensation. Even if it were absolutely true 
that the firemen extinguished the fiâmes, the libelant would not there- 
by be wholly deprived of recovery, but it is fairly shown that he 
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also rendered efficient services towards such extinguishment. That 
there was danger of the destruction of the three canal boats by fire 
is beyond controversy; and that there were fiâmes on the dififerent 
boats at différent times which were extinguished by the efforts of 
the hbelant is satisfactorily shown, though the fire department with 
its powerful hose is doubtless entitled to the principal crédit for their 
extinguishment. 

The respondent asserts that the canal boats were trespassers in the 
slip, as it was shown that a rule of the respondent, of which the Hbel- 
ant had knowledge, required that before entering the slip report should 
first be made to the Western Transit Company, and permission to 
enter obtained. Guindon swore that such permission was obtained by 
him, but this is denied by respondent's witnesses. If it were neces- 
sary to décide that in this particular the libelant has not maintained 
the burden of proof , I should hâve no hésitation in so doing, but such 
évidence in my opinion was irrelevant. It is difficult to conceive how 
libelant could hâve anticipated the fire, or how he can be held to hâve 
voluntarily placed the canal boats in a position of danger simply be- 
cause he did not first obtain permission to enter the slip, if such was 
the case. 

Ivibelant claims to be entitled to recover a salvage award of $1,000, 
$500 for Personal injuries, and $200 for the destruction of hose and 
lanterns on board the Deland. There can be no salvage award for 
any services by the Deland, or for services by her master in saving 
her. The rule is that neither the crew nor the master of a vessel can 
recover salvage compensation for services rendered in the saving of 
their own ship. Abbot's Merchant Ships and Seamen ( 14th Ed.) 968 ; 
Gilchrist Transportation Co. v. 110,000 Bushels of No. 1 Northern 
Wheat (D.C.) 120 Fed. 432. The services of the Deland to her con- 
sorts were incidental to her own safety, and she therefore cannot re- 
coup from the cargo or freight of the other canal boats her damages 
and loss occasioned by the fire. The services rendered by libelant in 
extinguishment of the fires on the Zenith, Adelphi, and Gold Dust 
corne under a différent rule. It was generally held in The Blackwall, 
77 U. S. 1, 19 L. Ed. 870, that: 

"Useful services of any klnd rendei-ed to a vessel or her cargo, exposed to 
any impending danger and imminent péril of loss or damage, may entitle 
those who render such service to salvage reward." 

There was no such relation between the master of the Deland and 
her consorts and their cargoes as would dteprive him of the right to 
recover for protection to them and their cargoes. But the character 
of the services and the circumstances under which they were ren- 
dered were scarcely such as call for a large award, as the valuable 
services rendered by the fire department in finally extinguishing the 
fiâmes prevent a libéral compensation. However, the services rendered 
by the libelant, in view of the f act that the crew left their boats because 
of the beat and threatened danger, manif estly involved some risk, and 
their performance under such conditions is accordingly to be en- 
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couraged. For th^ entire services performed I think an award of 
$750 in full compensation for the injuries sustained and as salvage 
award is sufBcient, such amount to be borne proportionately by the im- 
perilled Zenith, Adelphi, and Gold Dust, and their respective cargoes. 



In re SHAWMUT FINISHING CO. 

In re CITT OF CRANSTON. 

(District Court, D. Rhode Island. July 8, 1912.) 

(No. 1,044.) 

Taxation (8 505*) — Liens— Statutes. 

Under Qen. Laws R. I. 1909, & 60, §§ 3, 11-13, declartng tliat taxes on 
realj éstate shall cdnstltute a lien thereon for two years after the assess- 
ment, and authorlzlnç thç collecter to sell real estate liable for taxes 
after notice of levy and of time and place of sale, a levy evldenced by 
the tax collector's entry In the tax levy book, recltlng a levy on real 
esta:te for unpald taxes, to advertlse and sell the sarûe for taxes, made 
wlthln the two years,' préserves the Uen, and Is thfe beglnning of the 
steps requlred In case of sale, and the lien is not lost by failure to give 
the requlred notice wlthin that period, and on the bankruptcy of the 
owner the munlclpallty has a Uen on the proceeds of a sale of hls prop- 
erty. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 935 ; Dec. Dig. 
§505.*] 

In the matter of the Shaw^frtut Finishing Company, a bankrupt. On 
pétition for review 6i an order allowing a clàim of the city of Cran- 
ston. Décision of référée affirmed. 

Benjamin W. Grim, of Providence, R. t., for City of Cranston. 
Gardner, Pirce & Thornley, of Providence, R. I., for Union Trust 
Co. 

BROWN, District Judge. This is a pétition for review of the or- 
der of the référée allowing the claim of the city of Cranston for 
taxes for the years 1908, 1909, and 1910, with interest thereon, and 
declaring a lien therefor on the moneys received' from the sale of 
the bankrupt's property.- 

The question is one of statutory construction, involving sections 
3, 11, 12, and 13, of chapter 60, General Laws of Rhode Island, Re- 
vision of 1909. Section 3 is as follows: 

"Sec. 3. Ail taxes assessed agalnst the owner of any real estate shall con- 
Btltute a lien on such real estate in any town, for the spacé of two years 
after the assessment, and, if such real estate be not aliened, then uritil the 
same is coUected." 

For the city of Cranston it is contended that légal proceedings were 
begun within the two-year period, and that for this reason the lim- 
itation in section 3 is inapplicable. It seems to hâve beén a gênerai 
usage to consider that, if a levy was made at any time within a two- 
year period, the lien was preserved, even if the real estate were 
aliened. In this case the tax collector made an entry in what is called 

•For othcr casea gee >ame topic ft i numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Isdezw 
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the "tax levy book." This levy, signed by the collector of taxes, is 
as follows : 

"Cranston — se: 

"In Cranston, on thls lOth day of September, A. D. 1910, at 1 o'clock p. m., 
I hâve levled on the real estate sltuated in said Cranston taxed to the persons 
hereinafter named, by vlrtue of the assessment made on the 14th day of 
September, A. D. 1908. The taxes on said real estate are now due and un- 
paid, and this levy Is made for the purpose of advertlsing and selllng said 
real estate for the collection of said unpaid taxes as provided by law." 

This entry was within the two-year period. 

The petitioner admits that, when légal proceedings hâve been in- 
stituted before the lien has expired, the lien may be enforced as of 
the date when proceedings were begun, if there has been no improper 
delay in the prosecution of proceedings. It is contended that, even 
if the book entry is sufficient to constitute a levy, a levy is not équiv- 
alent to the institution of légal proceedings to permanently tix the 
lien. The petitioner contends that it is when the notice of an inten- 
tion to sell and the time and place of sale is giventhat légal proceed- 
ings are begun. In the case at bar this notice was not given, and the 
contention is that therefore no légal proceedings were begun. Sec- 
tions 12 and 13 are as follows : 

"Sec. 12. In ail cases where any parcel of real estate is liable for payment 
of taxes, so much thereof as is necessary to pay the tax, interest, costs, and 
expenses, shall be sold by the collecter, at public auction, to the highest 
bidder, after notice has been given of the levy, and of the tinie and place of 
sale, In some newspaper publlshed in the town, if there be one, and if there 
be no nevi^spaper publlshed in the town, then In sonie newspaner pul)lished in 
the county, at least once a week for the space of three weeks, and the col- 
lector shall also post up notices in two or more public places in the town 
for the same period. 

"Sec. 13. If the person to whom the estate Is taxed be a résident of this 
State, the collector shall, in addition to the foregoiiis, cause notice of his levy, 
and of the time and place of sale, to be left at hls last and usual place of 
abode, or persoually served on liim, at least tweuty days previous to the day 
of sale." 

Section 13 uses the significant language: 

"The collector shall • * « cause notice of his levy, and of the tùue 
and place of sale." 

This seems a clear indication that the collector is required to make 
his own levy as a matter distinct from the original imposition of the 
tax. The notice under section 12, read in connection with section 13, 
is a notice of a levy made by the collector as an act which précèdes 
the notice which is to be "given of the levy, and of the time and place 
of sale." 

The statute does not support the contention, therefore, that the no- 
tice is itself the beginning of légal proceedings. The preceding levy, 
of which notice is to be given in conjunction with the notice of time 
and place of sale, must be regarded as the institution of the proceed- 
ings. This seems to hâve been the ordinary construction of the stat- 
ute, and the ordinary practice has been to make the levy by an entry 
upon a levy book in substantially the form that has been set out. 
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I agrée with the référée that a reasonable construction of the stat- 
ute requires proceedings to be started within two years from the as- 
sessment, but that it is net necessary that proceedings be completed 
within that perjod. The référée has carefully considered the case, 
and I see no sufficient reason for dissenting from his conclusion, 
which seems to be consistent with a long-continued interprétation 
of the statute. In the présent case the Hen would hâve expired on 
September 14, 1910. The entry in the levy bock was made by the 
tax collector on September lOth. 

The case of Russell v. Deshon, 124 Mass. 342, relied upon by the 
petitioner, is upon a statute which is materially différent from the 
Rhode Island statute. The statute uses the expression "may be levied 
by sale." In the Rhode Island statute the levy is an act which pré- 
cèdes the sale, and of which notice must be given. 

Upon both brief s it is said ; 

"There is nothing in the Rhode Island statute that defines a tax levy." 

It seems to be defined to this extent, however, that it is clearly an 
act to be performed by the collector, and which is his levy, and of 
which he is to give notice. The tax levy book is a record which has 
been kept in the land records of the city of Cranston for many years, 
and is always open to the inspection of persons searching titles. The 
record ' in this levy book is apparently a public record, which gives 
public notice to intending purchasers; but, even if this is doubtful, 
it is a record made in due course by a collector of taxes, which proves 
the beginning of the steps required by the statute in case of sale. 

The décision of the référée is affirmed. 



In re VOLENCE. 
(District Court, S. D. New York. November, 1910.) 

CllATTEL MORTGAGES (§ 188*) — VALIDITY— FrATJD. 

A chatte! mortgage of fixtures used iu couductiug a store, aud of the 
stock of goods therein, or which shall he brought therehi to couduct the 
business, which provides that the mortgagor shall, until default, remain 
in possession of the mortgaged chattels, is fraudulent under New Torlc 
law, because permitting the mortgagor iiot only to sell at will the mort- 
gaged stock, but apply the proceeds to bis own benetlt; and the whole 
nioitgage is void as against creditors. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 393, 
404; Dec. Dig. § 188.*] 

In the matter of the bankruptcy of Joseph Volence. Claim in 
réclamation of Vincent Volence. Heard on motion to confirm report 
of spécial master. Finding of spécial master set aside. 

Holm, Whitlock & Scarff, for claimant. 
H. & J. J. Lèsser, for trustée. 

HOUGH, District Judge. The facts in the matter, not being in 
dispute, need not be recapitulated. It is noted, however, that for 

♦Foi; other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the purpose of argument it is assumed that Vincent Volence was, 
at the time of the création of certain chattel mortgages, and still is, 
a créditer of the bankrupt ; that in considération of such existing 
and honest debt the bankrupt gave said chattel mortgages to the 
présent claimant, who is his brother; that the mortgages in terms 
covered (in one case) "ail the stock and fîxtures, of every nature, 
form and description," in two grocery stores, and (in the other case) 
"ail the fixtures and ail other chattels now used in conducting [a cer- 
tain other grocery business], also stock of goods, wares, and mer- 
chandise on said premises, or which shall be brought on said premises 
for the purposes of conducting the [grocery business]." 

Both mortgages also provide that the mortgagor shall, until de- 
fault, "remain and continue in a quiet and peaceable possession" 
of ail the mortgaged gOods. It may also be noted that a considérable 
time elapsed between the giving of thèse mortgages and the bank- 
ruptcy of Joseph Volence; that during that time Joseph treated the 
stock in trade of the grocery stores as his own, sold it, replenished 
it, and sold it again, devoting the proceeds of such sales to his own 
purposes, and not to the payment of the debts secured by the mort- 
gages, and did this with the knowledge and consent of his brother, 
the mortgagee. The conclusion, apparently reached by the master. 
that this course of business began with the exécution and delivery of 
the mortgages, and was intended by the parties, is irrésistible. 

It bas been admitted that as to the shifting stock the mortgages 
are invalid and that they are to be considered as one mortgage. The 
question remains whether they can be held good as to the fixtures, 
which are found to hâve remained in situ f rom the time the mort- 
gages were given until the bankruptcy of the mortgagor. The prop- 
erty sought to be mortgaged may be divided into three classes: (1) 
Fixtures and similar chattels. (2) Merchandise on hand at the 
date of mortgage given. (3) After-acquired personal property. It 
has been apparently thought by the master, and is now argued by 
counsel for the mortgagee, that although the instruments be inef- 
fectuai, if not void, as to shifting stock and after-acquired property, 
they may still be held valid as to the fixtures which were in existence 
at the mortgage dates, were specifically covered by the mortgage, and 
remained in the possession of the mortgagor or mortgagee until bank- 
ruptcy pétition filed. 

For this position reliance is placed on Zartman v. First National 
Bank, 19 Am. Bankr. Rep. 27. 189 N. Y. 267, 82 N. E. 127, 12 L. R. 
A. (N. S.) 1083, and Burmeister v. Koster, 56 Mise. Rep. 373, 107 
N. Y. Supp. 636. As is pointed out by Vann, J., in the case first cited 
(189 N. Y. 274, 82 R E. 127, 12 L. R. A. [N. S.] 1083), there are 
two leading reasons why chattel mortgages bave in many cases been 
pronounced invalid : (1) Because a man cannot grant what be does 
not own; and (2) because an agreement permitting a mortgagor to 
sell the mortgaged property for his own benefit and advantage ren- 
ders the mortgage fraudulent as matter of law. Both of the cases 
relied upon by the mortgagee in this litigation relate to after-acquired 
property, and it is obvions, both upon reason and authority, that al- 
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though a man.cannot grant what he does not own, yet if by one in- 
strument he does grant what he does own, and attempts to grant 
what he does not own, no one is injured by enforcing the grant that 
was within the grantor's power, and disregarding the effort to do the 
impossible. 

The case is quite différent where a mortgagor goes through the 
form of placing a lien upon that which both he and the mortgagee in-* 
tend shall, notwithstanding the formai hypothecation, be continuously 
used for the benefit of the very person who on the public records has 
granted the identical property to his creditor. It has always been 
held that such a transaction is a mère cover, a pretended mortgage; 
and the reasons for it were amply set forth long ago by Grover, J., 
in Russell v. Winne> 37. N. Y. 591, 97 Am. Dec. 755, who, inquiring 
into the propriety of such a transaction, asked: 

"WUy, then, is the mortgage given upon such property? Evidently the 
better , to enable the mortgagor to enjoy the beneflt therëof , at the expansé 
of the creditors. Were there no creditors of the mortgagor, there would be 
no object In giving or taking mortgages accompanied wlth such an agreement 
(1. e., an agreement to sell without uslng the proceeds of sale to reduce the 
mortgage.)" 

And the same doctrine was fully expounded in Southard v. Ben- 
ner, 72 N. Y. 424, 430, where Allen, J., remarked: 

"The question then is: Did the arrangement, if made as alleged, and car- 
rled out by the penuitted sales of, and dealing with, the mortgaged property, 
necessarlly invalidate the mortgage? Did it conclusively prove that the 
mortgage was fraudulent in law; that is, so conclusively establiwh the 
fraud that a verdict of the jury to the contrary would hâve been set aside 
as against évidence? Such an arrangement is incompatible with a mortgage 
designed only as security to the mortgagee. The dealing with the mortgaged 
property as merchandise by the mortgagor, and the sale of the same in the 
ordlnary course of business as a merchant, wlth the consent of the mort- 
gagee, necessarlly destroys the value of the mortgage as a security, and 
makes it only avallable (if for any purpose) so long as this arrangement and 
dealing continues to protect the property f rom creditors and secure it to 
the mortgagor. Such a transaction is necessarlly fraudulent." 

See, also, Frost v. Warren, 42 N. Y. 204, and the notes to that 
case in book S, p. 706, of Parsons' édition of the Court of Appeals 
Reports. 

It thus appears that it is not only important to note the facts that 
mortgages of after-acquired property and of property permitted to 
be sold as his own by the mortgagor, without proper application of 
proceeds, are invalid, but to observe the reasons why their invalidity 
is declared. In the case of after-acquired property the basic reason 
is that a man cannot grant whathe does not own; but in the case 
of property which may be sold at will by the mortgagor the funda- 
mental proposition is that the whole transaction is a fraud, and a 
fraud of such obvions nature that, when the facts are once estab- 
lished no jury shall be permitted to infer an honest intent, when the 
law déclares a dishonest intent inhérent in the nature of the transac- 
tion. This is what is meant by the phrase "a fraud upon the law." 
Men frequently do things which they do not know to be wrong, but 
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which are as matter of fact so very wrong that the doers may not 
escape the charge of f raud upon the law, although they were individ- 
ually innocent of wicked design, or ignorant of the conséquences ex- 
périence has shown to be inhérent in their actions, or both. It must 
therefore be found that on the admitted facts the Volence mortgages 
were, as to the stock sold, not only invalid, but void ab initio, and 
when this finding is once made the language of Woodrufif, J., in Rus- 
sell V. Winne, supra (37 N. Y. 596, 97 Am. Dec. 755), is applicable: 

"I thlnk it entirely settled tbat, if a mortgage be one which, by reason of 
the fraudulent purpose and intent with which it is executed, is declared void 
by the statute, it is wholly void, notwithstanding it may include property as 
to which It would be valid if it could be regarded as a mortgage of that only. 
To speak more clearly, if a mortgage be glvea with the fraudulent Intent to 
covier up and conceal from creditors a portion of the debtor's property, It is 
altogether void, notwithstanding it also includes land or other property in 
relation to which there is a bona fide Intent to convey it as security for an 
honest debt, and no other purpose and intent. A mortgage, void in part as 
a violation! of the statute, is void altogether." 

No différence is perceived between a resuit produced by statute 
and one by gênerai law as declared in décisions of authority. The 
doctrine of the case heretofore cited and relied upon is reasserted in 
Brackett v. Harvey, 91 N. Y. 214, which case has spécial référence 
to àgreements for sale by mortgagor, not contained in the mortgage 
instrument itself, but resting ip paroi. The case as presented seems 
a hard one for this mortgagee, who has certainly diminished expenses 
by the method pursued in respect of the sale of the property. 

The finding of the spécial master is set aside, and an order may 
be entered in accordance with this opinion. There will be no costs. 



KIRKPATRICK v. JOHNSON. 
(District Court, S. E. D. Pennsylvania. Jnne 18, 1912.) 

No. 2. 

Bankruptct (§ 179*) — Fbaudulent Teansfeb of Pboperty — Recovert by 
Trustée. 

A trustée in bankruptcy may recover from the wife of the bankrupt, 
as property transferred in fraud of his creditors, a life Insurance policy 
having a cash surrender value which the bankrupt transferred to her 
without her knowledge and wlthout considération while iusolvent, and 
the effect of which transfer was to hinder, delay, and defraud creditors 
who remained such until the bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 272; Dec. 
Dig. § 179.*] 

In Equity. Suit by William H. Kirkpatrick, trustée in bankruptcy 
of Harry K. Johnson, against Henrietta B. Johnson. On final hearing. 
Decree for complainant. 

Kirkpatrick & Maxwell, of Easton, Pa., for complainant. 
James W. Fox andi Robert A. Stotz, both of Easton, Pa., for de- 
fendant. 

•For other cases see same^topic & i kcmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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J. B. McPHERSON, Circuit Judge. On April 25, 1911, Harry 
K. Johnson was adjudged bankrupt, and on May 6th the plaintifï 
qualified as trustée. He seeks by this suit to perfect his clàim to a 
policy of life insurance, now in the defendant's possession, in order 
that he may realize its surrender value for the benefit of the estate. 
Without discussing the évidence that supports them, I state my find- 
ings of fact as follows: 

On December 27, 1900, the bankrupt took out a 20-year term, $10,- 
000, policy of life insurance in the Equitable Life Assurance Society 
of New York, in favor of Osborne H. Snyder, who was then his part- 
ner; or, if Snyder should die fîrst, then in favor of the bankrupt's 
executors, administrators, or assigns. The policy expressly reserved) 
the right of the assured to change the beneficiary, and accordingly, 
on June 9, 1908, he substituted his own executors, administrators, or 
assigns in place of Snyder. No other change of beneficiary has since 
been made, but on June 10, 1910, the policy having then a cash sur- 
render value of $1,300, which the insurance company was bound to 
pay to the bankrupt on demand, he transferred the policy to his wife, 
the présent défendant, by an assignment in writing. She knew noth- 
ing about the transaction until af ter the bankruptcy. He was insolvent 
in June, and continuously thereafter until the date of adjudication. 
There was no considération for the assignment, and no agreement be- 
tween his wife and himself in relation thereto. He knew that he was 
in financial difficulties, and both the intent and the efïect of the trans- 
action were to hinder, delay, and def raud the bankrupt's creditors 
then existing. Among thèse creditors was the Converse Rubber Shoe 
Company, to whom he remained indebted continuously in large and 
varying amounts until the date of adjudication; the shoe company 
being then his only creditor. Between.June 10, 1910, andi April 25, 
1911, the bankrupt paid the further sum of $772.50 to the insurance 
company, being premiums for three years upon the policy, one pre- 
mium of $257.50 being due on November 21, 1910, and the other two 
premiums being paid unnecessarily in advance. Thèse payments were 
made for the benefit of his wife, without her knowledge and without 
considération, and both their intent and their eflfeçt were also to hin- 
der, delay, and defraud the bankrupt's creditors then existing. When 
the trustée, qualified, the policy had a cash surrender value of $1,760, 
and the insurance Company was bound to pay that' sum to the person 
legally entitled thereto. ■ 

It would not be easy to improve on the clear, concise, and cogent 
argument in favor of the trustée, and indeed the défendant does not 
seriously çontrovert it, except upon one point, namely, the fact of the 
bankrupt's 'insolvency in June, 1910. On this tnatter, howevef, the 
évidence is I think plainly in favOr of the trustée, and I hâve already 
found the fact against the défendant. Little remains to be said if 
the facts hâve been correctly found, for the légal questions scarcely 
admit of dispute. This was a voluntary transfêr ôf prôperty, without 
considération, by an insolvent man, and he must be held to hâve in- 
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tended the natural conséquences of his act. In my opinion the as- 
signaient cannot be sustained, and the trustée is entitled to the re- 
lief prayed for. 

A deçree may be entered in accordance with the bill. 



MATHEWS V. WAYNE JTJNCTION TRUST 00. 

(District Court, B. D. Pennsylvania. June 24, 1912.) 

No. 1,450. 

CONTRACTS (§ 138*) — Feaudulent Transaction — Pboof in Rebuttal — Re- 
lief. 

A certificate of deposit and an ordinary collatéral note beiiig involved 
in a fraiidulent transaction between a life insuranee Company and de- 
fendant trust Company, plaintiff, as receiver of the insuranee Com- 
pany, sued on the certificate, whicli, being innocent on its face, was suffl- 
cient to establish a prima facle case. Défendant thereupon put in évi- 
dence the ordinary collatéral note, accompanied by a contract in writ- 
ing, also regular and innocent on its face, which completely answered 
plaintiff's prima facie évidence, whereupon he was compelled in rebuttal 
to prove the fraudulent transaction. Held, that plaintiff could not re- 
cover without calling on the fraud for help, and hence relief would be 
denied. 

[Ed. Note. — For other cases, see Oontracts, Cent. Dig. J§ 681-700 ; Dec. 
Dlg. § 138.*] 

At Law. Action by Charles H. Mathews, as receiver of the Union 
National Life Insurance Company, against the Wayne Junction Trust 
Company. On motion, for new trial. Denied. 

Alfred I. Phillips and Dimner Beeber, both of Philadelphia, Pa., for 
plaintiff. 

J. W. Bayard and J. G. Johnson, both of Philadelphia, Pa., for de- 
fendant. 

J. B. McPHERSON, Circuit Judge. In harmony with the author- 
ities, it is agreed by both parties that neither a plaintiff nor a défendant 
may f ound his case, either in whole or in part, upon a fraudulent trans- 
action, although his antagonist may hâve participated therein. It is no 
doubt true that, although both may hâve joined in the fraud, a plain- 
tiff may nevertheless recover if he is able to make out his case with- 
out calling upon the fraud for help; but he must fail if such help 
is indispensable. In the présent dispute the plaintiff is receiver of the 
insuranee company that was party to the fraud in question, and it is 
obvious I think that, although to some extent he may be the représenta- 
tive of creditors, he must accept the conséquences of the undeniable 
fact that the company did participate in the fraudulent transaction. 
Whatever burden that fact imposes, he must of necessity bear ; other 
wise, his appointment would in effect transform the fraud into an 
innocent agreement, thus making a new contract between the com- 
pany and the défendant. The case now under examination dififers from 

*For otber cases eee same tapie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the situation usually presented only in the fact that the plaintiff did 
net encounter the need of disclosing the fraud until the rebuttal stage 
of the trial. He put in évidence the trust company's certificate of 
deposit, regular and innocent upon its face, and, having thus made out 
a prima facie case, awaited the défense. Thereupon the trust Com- 
pany put in évidence an ordinary collatéral note, accompanied by 
a contract in writing, aiso regular and innocent upon its face, and 
thèse papers answered completely the plaintiff's prima facie évidence. 
Up to this point no fraud had appeared, and if the case had gone 
to the jury at that stage the plaintiflf could not hâve récoveredl. He 
was therefore compelled to turn in rebuttal to the f raudulent transac- 
tion, and for the first tinie that transaction was broUght into the con- 
troversy. I thought at the trial, and after argument and further re- 
flectioo I still think, that the rule of law referred to bound the plain- 
tifï as much at that stage of the cause as it would hâve bound him if 
he had ofïered to prove the fraud as part of his case in chief. A 
prima facie case had been presented, to which a complète prima facie 
défense had been interposed. In efïect, therefore, the plaintiff was 
bound to bèdn again, and to show a new reason why he should be al- 
lowed to recover. But in order to show it he was compelled to dis- 
close a fraud to which his principal and the défendant had both been 
parties, and this, as it seems to me, he could not be,permitted to do. 
A court of justice will lend no aid to either party to such a transac- 
tion. 

It maybe added that the fraud did not succeed, and that the plain- 
tiff's failure to recover will simply leave the parties where they were. 
The collatéral deposited with the note has probably no value what- 
ever; but, even if it has, the défendant may easily be compelled to 
surrender it to the plaintiff for the benefit of the insurance company 
or the creditors. It will no doubt be voluntarily handèd over. 

The motion is refused. 



BROWN V. GREENPIELD CONGREGATIONAL SOCIETY et al. 

(District Court, D. Oonnectieut. July 9, 1912.) 

No. 1,362. 

1. EAfïF^fENTs (§ 19*)— View— RiGHTs Acquired. 

Wliere the proprietors of a town prior to 1750 set apart a common to 
public use subject to the right to build a church édifice thereon, arid a 
church building was erected In 1762, and rebuilt in 1845 and 1853, an 
owner of lots origiually set apart to the minister in charge of the church 
did not hâve a tundamental right to an unobstructed view across the 
common. 

[Ed. Note. — For other cases, see Basements, Cent. Dig. §§ 56-58; Dec. 
Dig. § 19.*] 

2. Easemenis (§ 19*) — View — Obstructions — Estoppel. 

Where the view across a common set apart by the proprietors of a 
town prior to 1750 had been partially obstructed by a church building 
erected on the common In 1762, and rebuilt in 1845 and again in 1853, 

•For other cases see same topic & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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and the latter structure was in existence, the principle of estoppel ap- 
plied to one acquiring lots originally set apart to the minlster in charge 
of the church, and he could not maintain an injunction to compel an un- 
obstructed view across the common. 

[Ed. Note. — For other cases, see Basements, Cent. Dlg. §§ 56-58; Dec. 
Dig. § 19.*] 

In Equity. Action by Alfred S. Brown, executor and trustée, 
against the Greenfield Coiigregational Society and others. Motion 
for preliminary injunction denied. 

Alfred S. Brown, of New York City, and Marsh, Stoddard & Day, 
of Bridgeport, Conn., for plaintiff. 

Elmore S. Banks, of Bridgeport, Conn., for défendants. 

PLATT, District Judge. The allégations of the bill do not cor- 
respond with the facts which hâve been brought to my attention by 
the affidavits. The statement of the bill is that the proprietors of 
the town of Fairfield, prior to 1750, set apart the public green or 
town common as a place of parade, public meeting, récréation, and 
amusement, and the same has always been left open for those pur- 
poses. The affidavits show that a church édifice was built upon the 
common in 1762, and another took its place in 1845, and a third, the 
présent church, in 1853, and that the second covered more land than 
the first and the third more than the second. It would appear, there- 
fore, from the affidavits, that the dedication of the common to pub- 
lic use carried with it the right to build a church édifice upon it. The 
fact is emphasized by the further fact that the proprietors were ail 
members of the Ecclesiastical Society, and that the very property 
which the plaintiff claims is irreparably damaged consists in part of 
two lots originally set apart to the minister who was in charge of the 
church. 

[1, 2] The affidavits show that the only injury which the plaintiff 
apprehends will be some slight additional obstruction to the partial 
view which the plaintiff now enjoys across the common, from one of 
the houses on his property. Upon the affidavits, therefore, the funda- 
mental right of the plaintiff to an unobstructed view is not sustained, 
and, even if such a right Can be found, it is clear to me that the con- 
duct of the plaintiff's predecessors in title has placed him in a position 
where he cannot expect his right to be enforced by the extraordinary 
process of injunction. The principle of estoppel applies, and be3'ond 
that the injury is tod insignificant to compel the discrétion of the 
chancellor to be exerted in the plaintiff's favor, 

The inotipn for injunction is denied, with costs. 

•For other casea see same topic & 5 numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In re JA5IAICA SLATE ROOFING & SUPPLT CO. 

(District Court, B. D. New ïork. June 20, 1912.) 

Bankiîcptcy (§ 99*) — Dismissal of Pboceedinqs — Gkotjnds. 

Tlie mère faet that a corporation adjudged a bankrupt may pay its 
creditors In full is uo ground for dismissal of tlie proceediug, tiioiigii au 
atteinpt lias been made by a creditor to use the bankruptcy court in an 
iniproper way. 

[Ed. Kote. — For othei cases, see Bankruptcy, Cent. Dig. §§ 136, 146; 
Dec. Dig. § 99. *J 

In the matter of the Jamaica Slate Roofing & Supply Company, an 
alleged bankrupt. Motion to dismiss the proceeding denied. 

M. S. Schoenbaum, for intervening creditor. 
Robert McC. Robinson, for petitioning creditors. 

CHATKIELD, District Judge. The motion is to dismiss the pro- 
ceeding, in which adjudication has been had and a trustée appointed. 
The objecting creditor filed no answer, nor was the question of solven- 
cy raised by any one. At the first meeting certain claims were proven, 
which appear to be filed by relatives of individuals having some pre- 
vious connection with the bankrupt, and the testimony, upon the ex- 
amination under section 21a furnishes a basis for some action by the 
présent objecting creditor, either toward an attempt to expunge thèse 
claims or to hâve their allowance opened and oppose them beforé the 
référée. It is also hinted that there is ground for opposing the dis- 
charge of the bankrupt and for possible prosecution of various in- 
dividuals, and the objecting creditor should see that none of his rights 
as to thèse matters are lost. No notice of the application for dis- 
missal has been given to the various creditors, as is necessary under 
the statute, nor would the fact that the company may pay 100 cents 
on the dollar be a ground for refusing administration in bankruptcy, 
even if an attempt has been made by one creditor to use the bank- 
ruptcy court in an improper way. Such payment would resuit in a 
dismissal of the case, but not until the creditors are sure of their pay 
in full. 

The trustée, according to the record, was appointed by the référée 
upon a failure by the creditors to elect. This means that the trustée 
must be presumed to be impartial and ready to do whatever is to the 
advantage of the estate. Any reluctance on his part, or improper ac- 
tion, would be a basis for his removal, and, if the corporation had 
assets which can be traced, it should be possible to locate and trace 
them in bankruptcy. 

I see no reason why better auccess should be expected if the bank- 
ruptcy pétition were set aside ; and the présent motion must be de- 
nied, but without préjudice as to any other action as to which the 
objecting creditor may be advised. 

•For other cases see same topie & S ndmbeh in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes. 
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In re KLEIN. 

DOUGHERTY T. FIESX NAT. BANK OF CANTON. OIIIO, 

(Circuit Court of Appeals, Slxth arcuit June 26, 1912.) 

No. 2,134. 

1. Bakkktjptct (§ 160*) — Pbefekence — Insolvenct. 

In determining the question of tlie solveney of a bankrupt. who con- 
ductea and owned the furniture in a hôtel, at the time he executed a 
mortgage to a créditer clainied to be preferential, his property must be 
valued as that of a going concern, and not at what it was worth as dead 
property after bankruptcy had intervened. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 249-25S : 
Dec. Dlg. I 160.*] 

2. Bankruptcy (§ 166*) — Pbeference — Knowledge op Ceeditob. 

Bankrupt, who was an experienced hôtel keeper, leased a large hôtel, 
and invested several thousand dollars of his own mouey in furnishing 
the same together with $10,000, borrowed from a bank. He afterward 
applied for an additional loan of $5,000, to pay other bills, which was 
made in conséquence of an examination of his books and hôtel equip- 
ment by the cashier, who represented the bank in the transaction, whlcli 
examination tended to support his claim as to the amount of his invest- 
ment, and on his statement that the business was profitable, and would 
pay ail of his debts in time. The bank then took a mortgage on th( 
hôtel furnishings, which constituted the greater part of the bankrupt's- 
property, to secure both loans. Held, that such facts were not sufficieni 
to charge the liank with reasonable cause to believe that the bankrupt wa>- 
insolvent so ua to render the mortgage voidable as a préférence vmde! 
Bankr. Act July 1, 1898, c. 541, § eOb, 30 Stat. 5Q2 (U. S. Comp. St. 1901, 
p. 3447), as ameuded by Act Feb. 5, 1903, c. 48T, § 13, 32 Stat. 799 (U. P 
Comp. St. Supp. 1911, p. 1506). 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250-25S :; 
Dec. Dig. § 166.*] 

8. Bankbuptcy (§ 161*) — Préférence — Delat in Recoeding Chattel Mort 

GAGE. 

A chattel mortgage given when the mortgagor was solvent to securt- 
an antécédent debt, but not recorded until after he became insolvent and 
within four months prior to his bankruptcy, does not constitute a préf- 
érence under Bankr. Act July 1, 1898, c. 541, § 60a, 30 Stat. 562 (U. S. 
Comp, St. 1901, p. 3447), as amended by Act Feb. 5, 1903, c. 487, § 13, 32 
Stat. 799 (U. S. Comp. St. Supp. 1911, p. 1506), where the withholding 
from record was not with any fraudulent intent nor with knowledge of 
the moptgagor's insolvency, and under the law of the state the failure to 
record rendered it void only as to subséquent purchasers without notice 
and lien creditors, and did not afiCect its validity as between the parties 
or as to gênerai creditors. In such case it takes efCect as of the date of 
its exécution, and Is to be judged as of that time In determining Its 
voidable character. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 261-263; 
Dec. Dig. § 161.*] 

Appeal from and Pétition to Review an Order of the District Court 
of the United States for the Northern District of Ohio. 

In the matter of J. Alfred Klein, bankrupt. Appeal and pétition 
for review by C. A. Dougherty, trustée, to review an order of the Dis- 

•For other casefs see same toplc & i numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe» 
197 F— 16 
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trict Court sustaining a chattel mortgage in favor of the Kirst Na- 
tional Bank of Canton, Ohio. Affirmed 

The trustée in bankrùptcy brings this case hère by both appeal and péti- 
tion to review. 

In March, 1905, the bankrilpt, Klein, an experienced hôtel keeper, leased a 
large hôtel at Canton, Ohio, for $8,200 for the first year and an increased 
rental thereafter of $1,200 per year until the maximum of $13,000 was 
reached. After equipping it anew in an élabora te manner, he opened It for 
business on October 17th. In his évidence he flxed his investment at about 
$50,000. Its exact amoUnt is uncertain, but, not ineluding certain necessary 
expendltures incident to: flttlng and opening thé hôtel, he expended $20,500 
of his own fuùds, and $10,000 borrowed of the First National Bank, of Can- 
ton, with whlch he did his banking business. On December 14th he borrowed 
on the note of himself and his father-in-law, Clayson, $6,000, for which the 
lattêr pledged certain bank stock. Kleln's évidence tends to show that this 
sum was used in connection with the hôtel. In October, 1906, he represented 
to Loichot, the bank's cashier, as he did on différent occasions to others, his 
investment to be between $60,000 and $65,000, and his entire indebtedness be- 
tween $35,000 and $36(000— being $10,000 due the bank, about $11,000 (inelud- 
ing the $6,000 above mentioned) to Clayson, about $4,000 to the William Ed- 
wards Company, his principal merchandise creditor, and, ineluding certain 
unpaid rent about wliicti there wasi a dispute, about $10,000 to various small 
creditors, and requested an additlonal $5,000 loan, to be applied ou such last- 
named debts, the reaidue of which he proposed to pay out of the profits of 
his business, which he flxed at about $1,000 per nionth. Having submltted a 
list of his assets and llabilitles, Loichot personally inspected his books and 
the hoter equipment, with which he had some acquaintance and by whose 
élégance he was impressed, and checked up not only the greater part of the 
listed liabilitles, which were found to be correct, but also the invoices and 
bills of cost, which, in so far as submltted, aggregated a sum between $40,- 
000 and $45,000. The bank suggested that it furnish $3,000 and Clayson 
$2,000 of the desired loan, but the latter, not being in funds, an agreement 
was made that the bank should loan the $5,000, a note for $2,000 of which 
should be indorsed by Clayson, and that Klein should give the bank a chattel 
mortgage on his hôtel belongings to secure both the original $10,000 and the 
new $5,000 loan, and a second mortgage on the same property to Clayson 
and thè' William Edwards Compariy, which, through a représentative and 
attorney, was asking for securlty, to secure the former's claim of $11,708 
and thé latteir's of $4,184.95. The mortgages were executed and delivered on 
October 29th, $1,500 of the new loan being applied in the payment of two of 
Klein's notes-^-one made to. a thlrd party and discounted by the bank, and 
another lef t at the bank for collection. After dellvery of the mortgages, 
Klein requested that they be not then flled, because he was negotiating the 
sale of his property, and feared that thelr fliing would reduce the priée 
otherwlse obtainable. The only reason assigned at any tlrne for selling was 
insufflciency bf capital for his business. If he sold, he proposed to liquida te 
ail his debts. It was thereupon agreed between hlm and his mortgagees 
that Loichot should také possession of and withhold both mortgages from 
the flles, so long as he saw fit, pendiûg negotlations for the sale of the prop- 
erty, and that, When he filéd the bank's he should also thereafter flle the 
other. Negotlations for a sale continued with various parties almost to the 
time Klein went ihto bankrùptcy. Lolchot's maklng of the loan and with- 
holding of the mortgages from the files had the approvftl- of Lynch, a laïwyer 
and a director of the bank, whose advice was sought, however, in the capac- 
ity of a airëctor only. : Loiéhot believed Klein's statements regarding his 
liabilities, profits, and cost and value of liis property to be true, and that 
Klein had a.larg;e equity in the property naortgaged over and above his lia- 
bilities. He did not know that Klein was insolvent or unable to pay lus 
debts, or that they would not be pald in full on account of the bank obtain- 
ing the mortgage. Klein reported to Loiçhpt on différent occasions his nego- 
tlations for the sale of the property, at priées rahglng from $50,000 to $60,- 
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000, but In October or November, 1907, Loichot leamed of an ofCer of It for 
$40,000. Klein on différent occasions also made statements to Loichot as to 
liis business, which showed for some months a loss, and for others a profit 
varying trom $500 to $1,500 per month. He reported that he was paying off 
hls unsecurèd creditors out of tbe hôtel earnings, and in the fall of 1907, 
that his patronage was increasing and liis business doing well, whieh Loi- 
ehot's observations in August and September tended to eonfirm. Klein paid 
the interest on tlie bank's mortgage, but no part of the principal. In Sep- 
tember of that year, a représentative of Klein's landlord informed Loichot 
that Klein was behind In his rent, but did not say how niuch, or when he 
became so, or that the arrearage was other or greater than that which ex- 
isted when the mortgages were given, and says that he and Loichot discussed 
the advisability of inducing Klein to sell out at a reasonable and fair prlce 
and agreed to co-operate in that direction, but no prlce was named. Except- 
Ing his unpaid rent, Klein paid his unsecurèd debts coutracted prior to the 
exécution of the mortgages. Subséquent thereto and prior to their fillng he 
incurred other liabilities for merchandise, rent, etc., in an amount soniewhat 
difHcult to détermine, but approximately from $12,000 to $14,000. We as- 
sume that his debts for labor and otherwise entitled to priority (includlng 
$384 for taxes), amounting to about $2,604, in the absence of dates of their 
incurring, and from their character and (save one) their smallness, arose atter 
the flling of the mortgages. Within such subséquent period he also incurred 
merchandise and other debts of several thousand dollars. On October 17, 
1907, feellng that Klein had had sufflcient time to make some substantlal 
payment on his Indebtedness to the bank and that there was no immédiate 
prospect of his reducing it, Loichot, who had not conversed witb Klein about 
his affairs for about a month, of his own accord flled the bank's mortgage 
and then that of Clayson and the William Edwards Company. Klein had 
told him on différent occasions after the mortgages were given, that he was 
making mouey, had been paying off his old debts and would soon be in readi- 
ness to pay the bank, and at one time. In the spring of 1907, stated that the 
hôtel was doing so much better that he dld not think he would sell, as he did 
not see how he could get a better investment. Loichot did not know or be- 
lieve at the time the mortgages were flled that Klein was insolvent, or 
believe him unablé to pay his debts in full. He did not withhold the mort- 
gages from the files to conceal them from Klein's existing or future cred- 
itors or to enable him to get crédit ; nor did he know that Klein, who had 
promised to take care of new expenditures, had incurred new debts. None 
of Klein's unsecurèd creditors knew of the existence of the mortgages uutil 
they were flled. On January 24, 1908, an involuntary pétition in bankruptcy 
was flled against Klein, who was adjudged a bankrupt on February 14th. 
Aecording to his schedules, his debts were $57,411, and his assets, $34,273. 
The property, so counsel state, was, appraised at $29,210, and sold for $18,- 
000. It is asserted by the bank's counsel that the allowed claims are only 
about $50,000, but their amount is not dlsclosed by the record. The référée 
found that Klein's debts at the time the mortgages were given were about 
$35,000, but aecording to hls figures, his flnding should hâve been about 
$33,792. He held both mortgages void as against creditors, but allowed the 
sums seeured thereby as valld unsecurèd debts, excepting that Clayson's 
clalm was reduced $2,100. The bank, but not the second mortgagees, pros- 
ecuted a pétition for review to the District Court, which reversed the référée, 
and we are now asked to reverse the District Court. 

Harold Remington, of New York City (Clarke & Clarke, on the 
brief), for appellant. 

A. V. CÎannon, of Cleveland, Ohio, and Austin Lynch, of Canton, 
Ohio (Lynch & Day, of Canton, Ohio, on the brief), for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 
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SATER, District Judge (after stating the facts as above). The 
case is hère both on appèal and on a pétition for review. As no ob- 
jection is' made touching the remédies so chosen to bring the matters 
in controversy into this court, we need not concern ourselves with any 
question of remedy or jurisdiction. Re Martin, 193 Fed. 841 (C. C. 
A. 6). 

The trustée in bankruptcy, to maintain his contention that the bank's 
mortgage is invalid as against him as the représentative of the bank- 
rupt's creditors, advances the following propositions: 

( 1 ) The chatte! ' mortgage transf erred to the bank the whole of 
Klein's property when he was insolvent and when the bank had rea- 
sonable cause to believe that a préférence was thereby intended to be 
gîven to it, in conséquence of which the bank, if the mortgage be up- 
held, will receive, in the order of priorities prescribed by the bank- 
ruptcy statute, a greater percentage of its claim than other cred- 
itors of the same class. The mortgage, therefore, constitutes a préf- 
érence whether the date of the transfer be considered as of the date 
of the exécution or of the fihng of the mortgage. 

(2) The bank is conclusively estopped from claiming against him 
under such mortgage, because the mortgage, in pursuanee of a con- 
certed plan and positive agreement, was withheld from record for 
almost a year, on account of which others were disposed to give and 
did give Klein crédit between the date of the exécution and of the 
filing of such instrument. 

(3) The bank's mortgage, considered in conjunction with that of 
Clayson and the William Edwards Company, which was given at the 
same time, and with its withhqlding from record in pursuanee of an 
agreement which contemplated, the effect such withholding would hâve 
on the debtor's financial standing, was taken for the purpose and with 
the intent of hindering and delaying his other creditors. 

Thèse propositions are ail controverted by the bank not only as 
to the conclusions of fact adduced from the évidence, but as to the 
law applicable to the case. The transactions involved occurred when 
sections 60a and 60b of the Bankruptcy Act (Act July 1, 1898, c. 
.S41, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3447]), as amended Febru- 
ary 5, 1903 (Act Feb. 5, 1903, c. 487, 32 Stat. 799 [U. S. Comp. St. 
Supp. 1911, p. 1506]), were in force. 

[1] Whether the mortgage to the bank constituted a préférence 
or not at the time it vvas given must be determinéd by the facts and 
circumstances then existing. The situation was such as to beget con- 
fidence in Klein and in his àbility to pay his creditors in full. As 
the bank was not urging payment of its original $10,000 loan, and as 
it from the first considered favorably his application for an increased 
accommodation, it must be presumed that his business relations with 
it for the preceding year, had been satisfactory. There is no sugges- 
tion in the record that he had ever been untruthful ip his dealings, or 
had practiced déception, or had done aught to excite distrust. His ap- 
paren,t frankness in submitting for inspection his invoices, bills of cost, 
and a statement of assets and liabilities was sudi as to induce re- 
liance on his représentations. In the iight of subséquent events, it 



IN RE KLEIN 243 

appears that he magnified his investment and his monthly profits, if, 
indeed, there were any at ail, and overstated his liabilities by $2,100 in 
favor of his father-in-law, Ciayson, but the valuation for the test of 
solvency or insolvency under the issue made must relate to the con- 
ditions afïecting the hôtel as a going concern when the mortgage was 
given, and not at its value as dead property after bankruptcy inter- 
vened. Butler Paper Co. v. Goembel, 143 Fed. 295, 74 C. C. A. 433 
(C. C. A. 7) ; Loveland, Bank. (4th Ed.) 303. 

[2] The trustée, on whom is cast the burden of proof that the 
mortgage constituted a préférence, concèdes that the cost of the hôtel 
equipment for which Klein specifically accounted reaches $35,500, 
but he did not prétend to account for ail of it. Although Klein's évi- 
dence beyond that amount is uncertain, nevertheless, notwithstanding 
his valuation of assets as scheduled in the bankruptcy proceeding, 
considering the aggregate of his expenditures, as evidenced by his cost 
bills, and of the funds which had been at his disposai for investment 
in his business, none of which appear to hâve been otherwise expended, 
the expense other than for mère furnishings incident to the launching 
of an enterprise of the magnitude of his hôtel venture, we are not 
prepared to sày that his assets did not exceed his liabilities, or that he 
was insolvent, or that he did not in good faith believe he could pay 
his debts in fuU, and hâve a substantial sum remaining. The record 
does not disclose the terms on which his liabilities other than for 
rent and not secured by the mortgages were incurred, but the infer- 
ence to be drawn is that some of them had matured. There is, how- 
ever, no suggestion in the évidence that he contemplated a cessation 
of business, if the additional loan were not granted, nor any fact dis- 
closed that the necessity for an increased loan to meet his obligations 
was due to any circumstance other than his récent embarking in a new 
but reported growing and prosperous enterprise in which he had made 
an investment in excess of what his capital warranted. He had not 
stopped the payment of any of his paper, nor had any of it gone to 
protest, nor had he been sued or threatened with suit for any debt, 
nor were there rumors that he was tinancially embarrassed, nor wert; 
any creditors, save the William Edwards Company, pressing for pay- 
ment or security. He proposed, it is true, to mortgage the whole of 
his property and did not intend to pay from the additional loan his 
arrearage of rent, about which there was a dispute, or the whole of 
his floating debt, but, if his investment was as much as Loichot, as 
cashier acting for the hank, found it to be from the submitted partial 
listof bills of cost, or as Klein represented it to Loichot to be, his 
equity in the mortgaged property was from two to four times the 
amount of his remaining unsecured debt, and this he could easily pay, 
as he agreed to do, eut of his earnings, if they were as represented. 
The trustée seeks to draw an inference prejudicial to Klein and the 
bank from the withholding of the wife's property from the mortgage, 
but the argument is without merit. The law did not cast on her the 
duty of subjecting her property to liâbility for her husband's debts, 
and under the f acts, then known it did not appear that any necessity 
ior hîr so doing exîsted. 
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The property mortgaged, excepting a small amount intended for 
consumption, was not of the character of a stock of goodis, subject to 
sale and requiring replacement. It was more in the nature of a per- 
manent investment and akin to that of a manufacturing plant, which 
is replaced only when worn out. Its incumbrance would not neces- 
sarily cause a stoppage of his business. Loichot was not an expert 
on the value of hôtel equipments, and did not cause an appraisement 
to be made, nor did he conduct an exhaustive examination into Klein's 
affairs,; but he verified his statement as to liabilities, and f ound it, as 
submittëd, to be correct, and as to assets he examined far enough to 
learn that Klein's equity in the property was substantial. He thus 
entitled himself to the benefit of the r-ulç that reasonable cause to be- 
lieve that a transfer and the effect of its enforcement will operate as 
a préférence does not exist where the creditor examines the debtor's 
books, which do not reveal insolvency. Loveland, Bank. (4th Ed.) 
1006, 1007. It now appears that his finding as to Habilities, but through 
no fault of his, was excessive to the amount of $2,100. He found the 
pressure for security from the William Edwards Company, the largest 
merchandise creditor, so shght that, acting with délibération and after 
it had availed itself of the advice of counsel regarding its qlaim, that 
Company was content tp take a second mortgage, def er payment and 
pro rate, if need be, with Clayson's large claim. Cla,yson, although not 
able for want of ready funds to advance a part of the desired new 
loan, expressed his confidence in Klein's financial strength, not only 
by his ready acceptance of a second mortgage, but by his indorsement 
of Klein's note to the bank for a sum equal to wbat he would hâve 
personally loaned, had he been in fijnds. The presumption is strong 
that the bank would, not hâve increased its loan had it not felt itself 
entirêly secure in so doing. Loichot, in the performance of his part 
of the transaction, did wh^t a reasonable and prudent rnan would ordi- 
narily hâve donc under Hke circumstances. He belieyed in the accu- 
racy of Klein's statements as to the extent of his investment, his lia- 
bilities and profits, and his personal investigation tended to confirm 
their truthfulness. But knowledge of or belief in Klein's insolvency 
is not the criterion of proof. Thç true inquiry is, Did he bave rea- 
sonable cause to believe? Merchants' Nat. Banîc v. Cobk,95 U. S. 342, 
346, 24 Iv. Ed. 412; Loveland, Bank. (4th Ed.) 911, note; Re Mc- 
Donald & Son (D.,C.) 178 Fed. 4è7, 492; Collier, Bank. (8th Ed.) 
666. In view of the évidence submittëd, we are constrained to hold 
that he did not hâve such knowledge of facts as would induce in the 
mind of an ordinarily prudent man reasonable bélief that Klein was in- 
solvent, or that the intrinsic value çf his assets was not largely in ex- 
cess of his debts, or that he intended to give the bank a préférence by 
the exécution and delivery of the mortgage to it, nor did he accept it for 
that purpose. Excepting as to the hôtel and saloon supplies intended 
for consumptipn, the bank's mortgage at his inception and exécution 
was f ree from infirmity. 

Wie do not attach importance to the nonproduction by the bank of 
the list of assets andi liabilities subrnitted to it by Klein prior to the 
exécution and delivery ' of the mortgage. No formai demand was 
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made for it by the trustée, nor does it appear that such list was left 
in Loichot's possession, or that any search was made for it by any 
party to this proceeding. If it remained with Klein, the duty of pro- 
ducing it or of accounting for its absence rested on the trustée rather 
than on Loichot. The évidence as to its submission and as to what 
it showed is convincing. There is nothing in the record derogatory to 
the credibility of Loichot as a witness. 

[3] The agreement that the mortgage should be withheld from the 
files pending negotiations for the sale of the mortgaged property was 
not in contemplation at or prior to the time of the giving of the mort- 
gages, but had its origin after they had been executed and delivered. 
That intending purchasers will ordinarily take advantage of a seller's 
financial burdens, if their existence be known, to minimize the price 
to be paid for the article ofïered, is a well-known fact. The purpose 
of the agreement was meritorious, in that it sought to avoid such a 
situation and to realize the greatest sum possible for the mortgagor 
and his creditors, and not to enable him to obtain a fictitious crédit 
or to continue business. Its design was to benefit, and not to injure, 
creditors. Loichot's information at the time the mortgages were filed 
was that Klein's financial standing was better than when the mort- 
gages were given, and that no new liability had been incurred, unless 
the vague statement of the landlord's représentative to Loichot is 
susceptible of the strained construction that the arrearage for rent 
was other than or in excess of that which existed when the mort- 
gages were given. The landlord knew of Klein's debt to the bank, 
but Loichot did not communicate to the landlord the existence of the 
mortgages, nor was he called upon by anything that occurred in 
such conversation to make any disclosure regarding them. Klein, 
however, at the time the mortgages were filed, had incurred liabilities 
largely in excess of those which he had satisfied, to persons ignorant 
of the existence of the mortgages, and was insolvent, and it is there- 
fore urged that the bank is conclusively estopped from claiming under 
its mortgage as against the unsecured creditors. 

The withholding of the mortgages from record in pursuance of 
an agreement is a fact to be considered in connection with ail the other 
f acts and circumstances in determining whether the transaction was 
f raudulent or not. It is doubtless true that the failure to file the mort- 
gages gave Klein better crédit than he otherwise would hâve had and 
enabled him to continue business longer than he otherwise could hâve 
done, and yet the average amount of crédit per month obtained by 
him was seemingly as great after they were filed as it was before. 
This may hâve been due to his decreased ability to pay. There is, 
however, no affirmative évidence that any one gave Klein crédit in 
reliance on his apparently unincumbered property, nor did the bank 
haye knowledge of an intent on his part to deal with others as the 
owner of property of that character. It did not misrepresent its in- 
terest in the property, or withhold the mortgage from an actual f raud- 
ulent motive, or know or believe that the mortgagor was insolvent. 
Actual fraud did not exist. 
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The law of Ohio is controlling upon fédéral courts in questions aris- 
ing upon the validity of cliattel mortgages given and filed in that state 
upon property located therein. Re Shirley, 112 Fed. 301, 50 C. C. A. 
252; Etheridge v. Sperry, 139 U. S. 266, 11 Sup. Ct. 565, 35 L. Ed. 
171. Section 4150, Revised Statutes of Ohio, regulating the filing of 
chattel mortgages, provides : 

"A mortgage, or conveyaiice, intended to operate as a mortgage of goods 
and chattels, which is not accompanled by an immédiate delivery, and fol- 
lowed by an actual and continued change of possession of the things mort- 
gaged, shall be absolutely void as against the creditors of the mortgagor, 
subséquent purchasers, and mortgagees in good faith, unless the mortgage, 
or a true copy thereof, be forthwith deposited as directed In the next section." 

Section 4151 provides that chattel mortgages shall be deposited with 
the county recorder of the county in which the mortgagor résides, 
and they may, when filed, be recorded, if their respective owners de- 
sire. Section 4153. Under the state law, the bank's mortgage con- 
veyed the property therein described to the bank, the title passing to 
it as gênerai owner with the right of immédiate possession on breach 
of condition. Robinson v. Fitch, 26 Ohio St. 659, 663 ; Lindemann 
V. Ingham, 36 Ohio St. 1, 9; Bâtes v. Wiles, 1 Handy (Ohio) 532. 
It was valid under the Ohio rule, as between the bank and Klein, 
whether it was filed or not (Francisco v. Ryan, 54 Ohio St. 307, 43 
N. E. 1045, 56 Am. St. Rep. 711; Boyer v. Knowlton Co., 85 Ohio 
St. 104, 97 N. E. 137), but void as against contesting creditors, who, 
between the time of ils exécution and filing, had acquired rights or 
liens upon it by attachment, exécution, or other appropriate légal 
steps for the payment of their debts (Wilson v. Leslie, 20 Ohio, 161 ; 
Brown v. Webb, 20 Ohio, 389; York Mfg. Co. v, Cassell, 201 U. 
S. 344, 26 Sup. Ct. 481, 50 h. Ed. 782; Re Shirley, supra). Therefore, 
when it was filed, it became operative as against ail of Klein's other 
creditors, because none of them had fastened a valid right or lien up- 
on the mortgaged property bef ore its filing. In the Shirley Case 
Judge Day, speaking for this court, said: 

"We reach the conclusion that under the Ohio statutes, as interpreted by 
the highest courts of the state, a chattel mortgage being wholly void as 
against certain creditors until filed, mère wlthholdlng It from record does 
not necessarlly worlj a fraud upon the other creditors. Such wlthholdlng 
with the Intent to defraud others undoubtedly invalidâtes the security. It 
is clalmed that the mortgagee is estopped to assert his security as against 
others who dealt with the mortgagor on the faith of the property after the 
exécution of the mortgage and before its record. But there can be no estop- 
pel, in the absence of fraud, if the mortgagee simply held a security void 
until filed as against creditors who were at fuU llberty to assert their rights 
against the property. The mortgagor had an undoubted right to prefer cred- 
itors by glving to one a security denied to others. When the chattel mort- 
gage is flled it becomes such préférence only from the date of filing. Until 
filed, it is void as to 'creditors.' While this term is used without limitation 
in the statuté, as construed by the Ohio Suprême Court, it means such cred- 
itors as hâve fastened upon the property before the filing of the mortgage. 
Ali other creditors must assail the security for fraud in order to defeat the 
préférence." 

It is clear from what has been said that the bank's mortgage was 
not given or taken with intent to hinder, delay, or defraudi Klein's 
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creditors, or any of them, and that the bank is not estopped to claim 
imder it unless such resuit flows from the amendment of February 
5, 1903, to section 60a of the Bankruptcy Act. Although the bank's 
chattel mortgage, which was given to secure an additional loan as well 
as an antécédent debt, was executed and delivered in good faith when 
Klein, for aught that appears, was solvent, and was not fraudulently 
withheld from record, and the whole transaction relating to it was had 
in good faith, nevertheless, did the filing of it within four months of 
the institution of bankruptcy proceedings bring it within the disabilities 
of section 60a? The answer must be in the négative, if we concur in 
the views announced in Re Sturtevant, 188 Fed. 196, 110 C. C. A. 68 
(C. C. A. 7), Meyer Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 
396, 69 C. C. A. 240 (C. C. A. 5), Re Sayed (D. C.) 185 Fed. 962, 
and Debus v. Yates (D. C.) 193 Fed. 427, or if we adopt the neces- 
sarily logical conclusion flowing from Re Doran, 154 Fed. 467, 83 
C. C. A. 265, decided by this court. 

Under the bankrupt law as originally enacted, a transfer dated as 
of the time it was actually made without regard to the date of filing 
«r recording. Cases consequently arose in which preferential trans- 
fers, though fraudulent and constituting acts of bankruptcy, could 
not be successfully assailed, even though the instruments evidencing 
them were filed or recorded, as the case might be, within four months 
of the filing of the pétition in bankruptcy, because the transfers were 
made prior to the beginning of the four months' period. The withhold- 
ing of such transfers from the files or record thus operated to defeat 
the benefit oontemplated by the establishment of such period. To correct 
this defect in the law, the amendment of February 5, 1903, was made, 
whereby the words "within four months before the filing of the péti- 
tion, or, after the filing of the pétition and before adjudication," were 
eliminated from section 60b and inserted in section 60a, and also the 
words, "where the préférence consists of a transfer, such period of 
four months shall not expire until four months after the date of re- 
cording or registering the transfer, if by law such recording or regis- 
tering is required," were added at the end of section 60a. The pur- 
pose of section 60a, as originally enacted, was to define what judg- 
ments and what transfers are preferential, and it still performs that 
office. The added sentence prolonging the four months' period until 
four months after the date of recording or registering the transfer 
applies only to cases "where the préférence consists in a transfer," 
and the conditional clause, "if by law such recording or registering is 
required," we interpret to mean, if by the law of the state by which the 
validity of the mortgage against contesting creditors is determined, 
such recording or registering is required. The purpose of the amend- 
aient was, we think, as stated in Re Sturtevant, to prevent preferential 
fraudulent transfers from escaping the four months' provision, unless 
■hey were filed or recorded, as the case may be, before that period 
began to run. It did not change the date as to which such transfers 
are to be judged in determining their voidable character. As was 
said in Debus v. Yates (D. C.) 193 Fed. 447, in speaking of the 
amendment of 1903 ; 
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"It simply prolongea the tirne In *hicli, by the flling ôf a pétition ic bank- 
ruptcy, a recorded preferential transfer mlght be deemed tobe a voldalile 
préférence. It had nothlng whatever to do wlth changmg tbe date as to 
wbich it was to' be judged in determlning wbether ail tbe éléments of a vold- 
able préférence were présent." 

This view finds support in the fact that the amendment did not 
abrogate the well-settled rule that, to make a transfer preferential, 
the transferee's reasonable cause to believe that the debtor intended 
to give him a préférence over other creditors must concur with the 
debtor's intent togive a préférence. Re First Nat. Bank of Louisville, 
155 Fed 100, 84 C. C. A. 16 (C. C. A. 6); Re Leech, 171 Fed. 622, 
96 C. C. A. 424 (C. C. A. 6) ; Hardy v. Gray, 144 Fed. 922, 75 C. 
C. A. 562 (C. C. A. 2); Curtiss v. Kingman, 159 Fed. 880, 87 C. 
C. A. 60 (C. C. A. 1) ; TumHn v. Bryan, 165 Fed. 166, 91 C. C. A. 
200, 21 L. R. A. (N. S.) 960 (G. C. A. 5). The debtor performs his 
part in référence to a transfer when it is made. The time at which the 
transfer instrument shall be filed and recorded is ordinarily determined 
wholly by the transférée. There may be, as in the présent case, a 
transfer wholly free from preferential andi fraudulent taint, a with- 
holding for a laudable purpose as regards unsecured creditors and 
for a period wholly within the discrétion of the transférée, and yet, 
if the preferential character of the instrument must be judged as of 
the date of its filing, the transfer then becomes preferential in the 
absence of any intent in that behalf on the part of the debtor. If this 
be the correct view of the statute, it then not only postpones the time 
within which a transfer may be successfully assaïled, but also mate- 
rially alters the essential character of the transaction. To avoid such 
a resuit and the création by construction of a transaction différent 
from the actual one, the court in Re Jackson Brick & Tile Co. (D. 
C.) 189 Fed. 636, refusedi to apply the rule, which we are asked to 
adopt, to a transfer based on a présent considération; but if it has 
no application to a transfer based on a présent considération, which 
is not preferential, we see no reason why it should apply to a transfer 
which is not preferential, though based on a pre-existing debt, unless 
the State law, unlike that of Ohio, is such that the conveyance has no 
force and validity whatever as to creditors until filed or recorded. 
Speaking to this point, it was ruled in Re Sayed (D. C.) 185 Fed. 
965: 

"We flnd that the intent to give a préférence • • • must exlst on the 
part of the glver of the securlty at the time it Is given, and the receiver 
must then hâve cause to believe that tbe giver has such iutent » » • 
The Intent on the part of the transferrer must exist at the critlcal moment. 
If that moment be the instant; of recording, how can it be said that the 
transferrer then has that intent, when he perhaps gave and delivered the 
Instrument two years before, while he was perfectly solvent, and had con- 
tlnuously supposed that it was recorded, as tnight well be the case if the lacl: 
of recording had been from the earelessness of the secured créditer?" 

The contention is not without merit that, because the amendment 
did not provide that transfers shall be judged as to validity as of 
the date of filing and without regard to their exécution, section 60b 
was so amended June 25, 1910 (Act June 25, 1910, c. 412, § 11, Zû 
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Stat. 842), as to elîminate from preferential transfers the intent of 
the debtor and make them, when recordable and recorded, speak as 
of the date of recording. The action of Congress, it is true, in thus 
amending the statute is not necessarily such an admission of imperfec- 
tion in the previous enactment of 1903 as to prevent judicial interpré- 
tation from giving it the same effect as the amendment imparts 
(School District v. Kelley, 120 lowa, 119, 94 N. W. 284), but ordi- 
narily such an amendment may be taken as indicating an intention to 
make some change in the previously existing law (Mosle v. Bidwell, 
130 Fed 334, 65 C. C. A. 533 [C. C. A. 2]). 

By necessary implication the same resuit as is obtained hère was 
reached by this court in Re Doran, 154 Fed. 467, 83 C. C. A. 265. 
The case arose under the statutes of Kentucky, which, as regards 
the subject-matter under considération, are not dissimilar from those 
of Ohio. The amendment of 1903 was then in force. The mortgage, 
which was valid at its inceptiôn, was not recorded for more than four- 
teen months after its exécution, or until within less than four months 
prior to the filing of the pétition in bankruptcy. Debts were created 
between the date of the giving and the filing of the mortgage, but, as 
none of the creditors had fastened upon the mortgaged property be- 
fore the mortgage was filed, it was sustained excepting as to the stock 
of goods from which sales were made by the mortgagor in the course 
of trade ; the évidence f ailing to show what part, if any, of such stock 
passed into the hands of the trustée. The validity of the mortgage was 
necessarily rheasured as of the date of its exécution and delivery. 

Crucible Steel Co. v. Holt, 174 Fed. 127, 98 C. C. A. 101, decided 
by this court in 1909, involved the rights of a vendor who had made 
a conditional sale of goods under an agreement, which was not re- 
corded, that the title was to remain in him until payment of the pur- 
chase price. Under the law of Kentucky, where the transaction oc- 
curred, such a sale amounts to a sale and a chattel mortgage back to 
the vendor, and is controlled by the provisions of the state statute con- 
cerning the recording of chattel mortgages. After the exécution and 
delivery of the contract, but before the filing of the pétition in bank- 
ruptcy, the bankrupt became indebted to certain parties, in whose be- 
half the trustée in bankruptcy contested the claim of the vendor as to 
the title to and right of possession of the goods sold. The vendor 
asked for the enforcement of a lien thereon and asserted priority over 
gênerai creditors in the proceeds of their sale. The case differed from 
the Doran Case, in that in the latter the chattel mortgage had been 
filed. The différence, however, was not regarded as important, and 
we refused to disturb the ruling of the Doran Case and upheld the 
vendor's lien upon the goods in question for the unpaid purchase 
money. The Suprême Court, to which the case was appealed, in its 
opinion (Holt v. Crucible Steel Co., 224 U. S. 262, 32 Sup. Ct. 414, 
56 L. Ed. 756), announced) April 1, 1912, affîrming this court, treated 
the instrument of sale as a valid unrecorded chattel mortgage. It 
affirmed its holdings in York Mfg. Co. v. Cassell, 201 U. S. 344, 26 
Sup. Ct. 481, 50 L. Ed. 782, and Thomas v. Taggart, 209 U. S. 385, 
28 Sup. Ct. 519, 52 h. Ed. 845, that the effect to be given to an 
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unrecorded chattel mortgage mus±, be determined , Ijy tlje r^pcordîng 
law of the state. The resuit obtainèd is in hà'rmony with the conclu- 
sion reachèd in the Ûoran, Case and dogs not çonsist' with the conten- 
tion hère made by the trustée. ' ' . 

Loeser v. Savings Deposit Banlç ^ Trust Co., 148 Fçd). 975, 78 
ce. A. 597, 3.8 L. R. A. (N. S.) 1233 (C. C. A. 6), does pot militate 
against the conclusion hère reached. That case was decided with réf- 
érence to the express stipulation that the bànkrupt at.the time of the 
exécution aijd delivery of the mortgage was insol vent, and that the 
mortgagee hâd reasonable cause to believe at that time that she was 
insplvent, which condition existed at the time the mortgage was filed, 
and that the éffect of enforcing the mortgage, if held valid, would 
be to enable the mortgagee to obtain a greatér perçentage of its debt 
than any other of the bankrupt's creditors of the same class.. The 
question as to whether the validity of the mortgage shouldl be de- 
termined as of the date of the making 6r of the recording was not 
involyed. 

We are not unmindful that there are reported cases which hold con- 
traryto the foregoing, but the views aboveexpressedare'believed tobe 
the better and are in accord with those heretofore éntértained by this 
court. 

As the validity of the bank's mortgage must be judged as of the 
date of its exécution, and.as under the Ohio law it was neither prefer- 
ential nor fraudulent, and therefore not within the disabilities of sec- 
tion 60a, it muSt be sustained, excepting as to the stock of goods de- 
signed for consumption in the hôtel and saloon. 

The District Court is affirmed. 



CBNTURY THROWING CO. V. MULLER et al. 

(Circuit Court of Appeals, Thlrd Circuit. June 10, 1912.) 

No. 17 (1,585). 

1. Caeeiers (§ 58») — Bill of Lading — Bankee's Titlb— ADVANCEa TO Pat 

FOE Goods— ^Deuvert on Trust Reoeipt. 

A banlc which, under an arrangement made In aceordance with well- 
established commercial custom, turnished crédit for the purchase of 
goods for Import by acceptaiice of a draft at six months, and tooli the 
bills of lading in its own name, became the légal owner of the goods, 
and not merely a pledgèe, and Its tltle was not divested by perniltting 
the Company for which the importation was made to take the goods on 
signing a trust receipt binding it to hold the same or their proceeds for 
the bank untll it paid the purchase price. In such case, where the 
transaction was In good falth, it is not fraudulent In law, and the courts 
will recognize and protect the bank's tltle as agalnat one to whom the 
Company in possession attempted to pledge the goods. 

[Ed. Note.— For other cases, eee Carriers, Cent. Dig. §§ 179-190; Dec. 
Dlg. § 58.»] 

2. Bailment (J 1&*) — Lien — New Jersey Statutb — Thbowstkr's Lien. 

The throwster's lien glven by S Comp. St. N. J. 1910, p. 3140, § 66, on 
goods coming into thelr possession for treatment for accounts due them 

*For other cases eee came topic & | nvmbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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for worb done on "othér goods of such owner or owners," miist be limited 
to actual ownership, as distlnguisUed from apparent ownership due to 
possession, and a ballee cannot subject goods in liis possession to a lien 
for work done on other goods in wliich the owner of tlie bailed goods bad 
no interest. ' 

[Ed. Note. — For other cases, see Bailment, Cent Dig. '^ 77-79, 81, 84; 
Dec. Dig. § 18.*] • . 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action at law by Frederick MuUér, William Schall, Jr., Cari Mul- 
Içr, and Edmund Pavenstedt, partners trading as MuUer, Schall & 
Co., against the Century Throwins-, r'ompany. Judgment for plain- 
tifEs, and défendant brings error. Àffirmed. 

John W. Griggs (John W. Harding, of New York City, of counseî), 
for plaintifif in error. 

Rounds, Hatch, Dillingham & Debevoise (Ralph S. Rounds, of New 
York City, of counsel), for défendants in errôr. 

Argued before GRAY, BUFFINGTON, and McPHERSON, Cir- 
cuit Judges. 

GRAY, Circuit Judge. The défendants in error, MuUer, Schall 
& Co. (hereinafter called the plaintiffs) brought an action in trover 
in the court below against the Century Throwing Company, the plain- 
tifï in error (hereinafter called the défendant). At the conclusion of 
the évidence, and before the case was submitted to the jury, both the 
plaintifïs and the défendant moved for the direction of a verdict. 
The learned judge of the court below refused the motion of the de- 
fendant and granted that of the plaintifïs, and from the judgment upon 
the verdict so directed (which was for damages amounting to $3,516.- 
51) this writ of error was sued out by the défendant. 

The action was for the recovery of damages for the détention of 
888.9 pounds of raw silk, which plaintiffs claim as their property 
and allège that the défendant had converted. The material facts are 
as foUows: 

Vivanti Bros, wëfè purchasers or brokers in the purchase and salr 
of raw silk, doing business in New York City and Yokohama, Japan, 
Neuberger-Phillips Silk Company was a New Jersey corporation, 
manufacturing silk goods in Paterson. The défendant company was 
engaged in throwing raw silk, an opération which consisted of twist- 
ing, spinning and preparing the raw silk for manufacture. This 
opération was well known in the silk trade, and carried on by various 
concerns, for manufacturers, at a certain pricè per pound. 

' Wishing to purchase raw silk in Japan, the Silk Company arranged 
with Vivanti Bros., in January, 1910, for the purchase of a quantity 
of the same at Yokohama, and in February, 1910; the Silk Company 
were notified by the said silk brokers that the purchase had been made 
as ordered. Under this arrangement, the shipment was to be made on 
the basis of a six months' sight draft drawn against the silk, provided 

•For other cases see same topic & § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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that pâyftient of the same should be guaranteed by a banker's letter 
of crédit. Such letter of crédit, in order to accompHsh this importa- 
tion, was obtained by the Silk Company from the plaintiffs, who were 
bankers doing business in New York, and was as f ollowS : 
"MuUer, Schall & Co., Bankers, 44-^6 Wall Street. 
"No. 6169, for £3,000. 

, "New ïork, Febniary 9, 1910, 

"Messrs. Vlvantl Bros., Yoikohama. 

"Dear Sirs: We hereby open a crédit In yoor favor for three thousand 
pounds Sterling for account of the Neuberger, Phillips Sllk Co., Paterson, 
New Jersey, to be used by your Drafts on Direction der Disconto Gesells- 
chaft, London, at 4 or 6 months' sight for Invoice cost of Raw silk to New 
ïork. And we agrée with yoursélves as Drawers and wlth the Endorsers, 
and bona flde holders respectlvely of your drafts, that they wlU be duly ac- 
cepted on présentation In London by Direction der Disconto Gesellschaft on 
recelpt of due advlcô, provided they are drawn as aforesald and accompanied 
by one Bill of Ladlng, Insurance eertlflcate and abstract of invoice (Original 
and DUpUcate draft to bé accompanled by one Bill of Lading and abstract of 
ïnvolce each). The other Bills of Lading are to be sent direct to Messrs. 
Muller, Schall & Co., New York, one of whïch with Consular Invoice by the 
Vessel carrying the goods., TheBllls of Ladlng bave to be made out to the 
order of Muller, Schall & Co. The Marine Insurance on the shlpments here- 
under Is cared for by the sbippers. Thls Crédit to be in force In Yokohama 
tlll Jujie 1, 1910. Please fill up drafts as follows: 'Agalnst Letter of Crédit 
No. 6169. Dated New York, February 9, 1910.' 

"We are, Dear Sirs, Your obedient Servants, 

"Muller, Schall & Ço." 

Upon obtaining this letter of crédit, the Silk Company made the 
following acknowledgment : 

■ "New York, February 9, 1910. 
"Mesa. MUlleir; Schall & Co., New York City. 

"Dear Sirs: We beg to acknowledge having recelved from you Letter of 
Crédit No. 6169, and we hereby conflrm to you that the Letter of obligation 
which we slgned for previous Letter of Crédit in favor of Messrs. Vlvantl 
Bros., Yokohama, is also to be considered in force for and to apply to the 
above mentloned Letter of Crédit. 

"Yours very truly. Neuberger-Philllps Silk Co., 

"By I. Neuberger, Pst." 

Relying upon the plaintiffs* guaranty, as set forth in this letter of 
crédit, Vivanti Bros.; on February 15, 1910, shipped the silk to New 
York, taking a bill ôf lading, deliverable to the order of plaintiffs. 
The duplicate bills, of lading, with the consular invoice, were sent 
direct to the plaintiffs and in due course received ' by them, as was 
also the original 'bill of lading attached to the draft. About March 
llj 1910, the goods themselves arrived in New York, and on the same 
day the plaintiïïs indorsed the bill of lading ând délivered it to Mr. 
Neuberger, président of the Silk Company, receiving from him at 
the same time the «o-called trust receipt, signed on behalf of his Com- 
pany. This trust receipt read as follows: 

"Recelved from Messrs. Muller, Schall & Co. the merchandlse specified in 
the Bill of Ladlng per S. S. 'Inaba Maru' to N. Y. via Seattle. 

F V . 

206/235 30 baies raw silk. 

Imported under the terms of thelr Letter of Crédit No. 6169 Issued for our 
account, togethér with Consular Invoice, Invoice and Insurance Policy; and 
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lu considération ttiereof, we agrée to hold the sald mercliandlse, on storage, 
as the property of Messrs. MuUer, Schall & Company, and subject to their 
order, with liberty to sell the same for cash, and in case of sale to pay over 
to them the proceeds as soon as reeeived, to be held and applied by them 
against the acceptances of Direction der Disconto Gesellscliaft, London, on 
onr aecount under the terms of the said Letter of Crédit and to the payment 
of any other llability or Indebtedness of ours to Messrs. Muller, Schall & 
Company or to Direction der Disconto Gesellschaft, London, the intention 
being to protect and préserve unimpaired the title of the said Muller, Schall 
& Company to the said merchandlse and the proceeds thereof. It is further 
agreed that the undersigned shali keep said merchandlse Insured against flre 
at its full value, loss, if any, payable to Messrs. Muller, Schall & Company, 
and that said Muller, Schall & Company shall not be chargeable with any 
storage, Insurance premiums or other expenses incurred thereon, and that 
nothing In thls Recelpt contained shall impair or alter any of the provisions 
or obligations of the said Letter of Crédit or of our agreement accepting the 
same. 
"Nevf York, S/11/10. 

"Neuberger-PhlUips Co., by J Neuberger, Pst." 

The draft drawn on the London bankers for the purchase priée, 
with bill of lading attached, payable six months after sight, was pre- 
sented and accepted in London on March 8, 1910, in accordance with 
the stipulations of the letter of crédit, thus becoming payable in Lon- 
don September 8, 1910. On March 17, 1910, the plaintiffs made the 
foilowing written statement to the Silk Company: 

"Muller, Schall & Co., 44-46 Wall Street. 

"To the Neuberger-Phillips Silk Co., New York City. 

"New York, March 17, 1910. 
"Dear Sir: We hâve reeeived from Direction der Disconto Gesellschaft, 
the foUowiug advice of maturlties for your aecount. 

Under L/c Amount Due in Due in N. Y. Valued Against 



No. London 

6169 6m/s 3,137.11/-Sept. t '10 Aug. 27, '10 30 baies raw silk per S S. 

'Inaba Maru' 
"Yours truly, Muller, Schall & Co." 

[ 1 ] When the plaintiffs handed over to tht. Silk Company the pos- 
session of the silk, by indorsing and delivering the bill of lading, there 
is no direct évidence that it was for the purpose of passing title to 
the Silk Company, or waiving or abandoning any of their rights of 
property, as security for the liabihty incurred by reason of their ac- 
ceptances of the purchase money drafts, which were to be cared for 
at maturity by the Silk Company. On the contrary, that there was 
no such purpose may legitimately be inferred from the facts as tes- 
tified to and from the stipulations of the letter of crédit, apart from 
the trust receipt. The trust receipt, however, given by the Silk Com- 
pany expressly négatives such purpose, by setting forth the nature 
and character of the transaction under which the silk was delivered 
by the plaintiffs to the Silk Company, and closing with the stipulation 
"that nothing in this receipt contained shall impair or alter any of the 
provisions or obligations of the said letter of crédit or of our agree- 
ment accepting the same." 
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Shortiy after receiving the bill of lading from the plainfiffs, whîch 
was necessary in order to enab'le it to receive possession of the goods 
from the carrier, the Silk Company handed over a portion of the 
importation of 30 baies to the défendants, as throwsters, to be thrown 
by them. It seems that before the silk hère in question was offered to 
the défendant to be thrown; the défendant had had deposited with 
it other silk for the same purpose, which had been already thrown. 
The Silk Company, desiring to get possession of this silk, found that 
the défendant was unwilling to deliver the same without payment of 
a claimed lien thereon for an indebtedness which amounted to several 
thousand dollars. It was then agreed that the défendants should de- 
liver this thrown silk to the Silk Company, and should receive the 
raw silk hère in question from the Silk Company, and hold the same 
as security, not only for the throwing of it, but for this past indebt- 
edness. 

Shortly after the défendant got possession of the silk in question, 
the Silk Company was adjudicated a bankrupt, on a pétition filed 
April 12, 1910. On April 13, 1910, a receiver of the alleged bank- 
rupt was appointed and duly qualified, and on April 18, 1910, plain- 
tiiïs preferred their pétition to the District Court, in bankruptcy, for 
the Southern District of New York, stating the fact of the pétition 
in bankruptcy and the appointment of a receiver, as also the facts in 
relation to the transaction between the plaintifï and the Silk Company 
as to the raw silk hère in question, and stating that part of the same 
was in possession of the receiver and the remainder in the possession 
of the défendant and other throwsters; also that plaintiffs had de- 
manded of the receiver that he deliver up to them ail of the said 30 
baies of silk, or any part thereof in his possession or control ; and 
that the said receiver had refused so to do. 

In considération of the premises and the prayer of the petitioners, 
the court, on the 23d day of April, 1910, ordered that the receiver 
deliver to Muller, Schall & Co., as their property, certain portions 
then in his possession of the said 30 baies of raw silk, which had 
been delivered by said Muller, Schall & Co. to the alleged bankrupt, 
as bailee, on or about March 11, 1910; "without préjudice, however, 
to any rights which the alleged bankrupt or its receiver may hâve 
against Muller, Schall & Co. for any charges which either the alleged 
bankrupt or its receiver has incurred or paid, or shall be compelled 
to pay, for throwing, dyeing, or otherwise increasing the value of any 
part of said silk after it came into the possession ôf the alleged bank- 
rupt on March 11, 1910, or to the claim of Muller, Schall & Co. that 
they are under no obligation whatsoever to the alleged bankrupt, or 
its receiver, because of any such charges. * * * 'piig question 
of such liens to be determined in this court, to the summary jurisdic- 
tion of which for that purpose the said Muller, Schall & Co. shall be 
deemed to consent by the acceptance of the silk included in this or- 
der." The receiver was further authorized by the said order of the 
court to "consent to the delivery to Muller, Schall & Co.," by certain 
named parties, "of the silk in their possession belonging to Muller, 
Schall & Co.," including the 888 pounds in the possession of tlie 
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Century Throwing Company, "without préjudice to the rights of 
either the receiver or Muller, Schall & Co. in regard to any charges 
for work donc on said silk." The receiver thereupon informed the 
défendant, in writing, of the said order of the court, stating that it 
was determined thereby that the said 888 pounds of silk delivered 
to the défendant by the Silk Company, in March, 1910, was at the 
time of said delivery, and had always eontinued to be, the property 
of Muller, Schall & Co. (the plaintiffs), and not of the Silk Company, 
and that he, the receiver, "had been directed by order of said court 
to notify you, as I hereby do, that I consent to the delivery by you 
to that firm of the said silk," Demand was afterwards made upon the 
défendant by the plaintiffs for the delivery of said silk, and upon 
refusai thereof this action of trover was brought in the court below. 

As already stated, before the case was submitted to the jury and 
after motions on both sides for the direction of a verdict had been 
made and argued, the court granted that of the plaintiffs, and from 
the judgment on the verdict so directed this writ of error was sued 
out by the défendant. 

It is contended by the défendant that the ordinary rule that, where 
both parties request a direction for a verdict in its favor, the facts 
are thereby submitted to the court, whose findings in that respect are 
not subject to review, does not apply to the présent case, for the fol- 
lowiiig reasons : First, because, in resisting the motion for a directed 
verdict for plaintiffs, defendant's counsel argued that there were dis- 
puted questions of fact that should properly be decided by a jury. 
The record, however, does not disclose that this was the case. Sec- 
ond, that after the judge had determined to grant the plaintiffs' mo- 
tion, defendant's counsel asked for a direction in its favor, on the 
ground that the évidence showed conclusive'y that plaintiffs' conduct 
was fraudulent and an estoppel as a question of law, without regard 
to the question whether plaintiffs actually intended to defraud. 

We do not think the grounds stated are sufiicient to take the case 
out of the rule as laid down in Beuttell v. Magone, 157 U. S. 154, 
15 Sup. Ct. 566, 39 L. Ed. 654. At the conclusion of the évidence, 
as shown by the record, plaintiffs made a motion for a directed ver- 
dict in their favor. Immediately thereafter, défendant moved for 
such a verdict in its favor. After argument, pro and con, on the 
plaintiffs' motion, the court decided to grant the same. Thereupon 
the défendant asked leave to renew its motion. The court said that, 
having disposed of the first motion, it saw no use of hearing argu- 
ment on the other. It finally, however, allowed the defendant's coun- 
sel to renew his motion for a direction of a verdict in its favor, and 
argue the same, which was donc. Counsel thereupon argued that a 
verdict should be directed for the défendant on the f ollowing grounds : 
First, that the agreement by which the silk in question was delivered 
to the Silk Company was a chattel mortgage, and as such had not 
been recorded in compliance with either the laws of New York or 
New Jersey; second, that the évidence conclusively showed such 
fi;aud and secret understanding on the part of the plaintiffs as to 
197 F.— IT 
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make the li'ust receipt void as to creditors, and an estoppel; -and 
third, on the ground that, by the facts in évidence, the plaintiffs were 
estopped. After this contention on the part of the défendant, the 
court refused to direct a verdict for the défendant, and directed the 
verdict in favor of the plaintiffs, above referred to. The record does 
not disclose that any contention was made by the défendant that the 
case should be submitted to the jury upon the évidence. On the con- 
trary, the contention of defendant's counsel was for a direction of 
a verdict in its favor, on the grounds above stated. We think, there- 
fore, that ail questions of fact and ail matters of inference were con- 
clusively decided against the défendant by the directed verdict. The 
application, however, of this rule is not necessary to the décision of 
this case. 

A strong prima facie case, establishing the plaintiffs' title to the 
goods in question, was madie by the documents above referred to and 
by the history of the transaction between the plaintiffs and the Silk 
Company, as disclosed by the évidence. From this évidence, it ap- 
pears that the financing of such importations bas for years constituted 
a regular part of the plaintiffs' business, and that this transaction was 
begun and carried through in the regular form. The papers used 
were filled up printed blanks, thereby showing the customary character 
of the transactions embodied therein, and that the method of pro- 
cédure was the usual and customary one. There were no spécial 
agreements between the parties, and no arrangements or understand- 
ings of any kind, except those embodied in the papers mentioned. 
The plaintiffs were conducting a conservative foreign banking transac- 
tion in the usual and customary way, their compensation being a small 
commission of about P^ per cent., and amounting to less than $200 
for a transaction extending over six months and for a liabiîity of 
about $16,000, the smallness of the commission being due to the reli- 
ance placed upon the security afforded by title to the goods until this 
liability had been discharged. 

The customary character of the transaction is attested, not only by 
the record before us, but by the judicial notice elicited in many mod- 
em cases more or less similar to the présent one. We can readily 
understand how the business of foreign importation by marchants, 
and especially by manufacturers, is facilitated and enlarged by mak- 
ing available to those of small means the crédit of banking capital. 
The business of importation is thug extended, by not being confined 
to those concerns having large capital and established foreign crédit. 

The exigencies of trade and commerce hâve caused many excep- 
tions to be made to the rigid rule founded on the policy underlying 
the statute of frauds, by which the~ divorce of title from possession 
is declared either évidence of fraud or to be fraudulent per se. Ac- 
cordingly, courts consistently recognize and protect the title of the 
real owner of goods placed by him in the hands of a bailee for a 
legitimate purpose, and will protect it, even where such bailee is 
clothed with ail the indicia of ownership that physical possession can 
give, and undertakes, in violation of his contract, to dispose of the 
goods to an innocent purchaser. Cases of conditional sale and other 
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bailments, where title bas never passed from the real owner and where 
the possession of the bailee is not inconsistent with the real contract 
between the parties, are familiar illustrations of the law in this regard. 
In the présent case, there can be no doubt that the title to the goods 
in question passed from the original vendors to the plaintifïs for a 
well recognized and lawful purpose, viz., to secure the plaintifïs by 
the acquirement and rétention of saidi title against failure on the part 
of the Silk Company to make good the acceptance by the plaintifïs of 
the purchase money draft at its maturity. Nor can it be seriously 
questioned that the plaintifïs could legally deliver possession of thèse 
goods to the manufacturer, for whose benefît the purchase had been 
made in Japan, without parting with the title to the same, and measur- 
ably retain the security intended to be given the plaintifïs by virtue 
of the original undertaking, provided always that the possession be 
consistent with the agreement between the parties for that purpose. 
The law bas long, been settled that such title and ownership will be 
recognized, so far as they are necessary to the security they were in- 
tended to give for the payment of the purchase money of the goods 
bailed, and this, although a dishonest bailee is thereby enabled, by 
violating his contract of bailment, to avail himself of such possession 
to represent the property as his own, and thus practice a fraud on 
third persons with whom he deals in respect thereto. But such cases 
are an exception to the ancient rule founded on the policy of the stat- 
ute of frauds, touching the divorce of actual title and possession, the 
doctrine being, as held in New Jersey, that possession in one person, 
which is consistent with an agreement between the parties is not in- 
consistent with the actual title in another, which will be supported for 
the purposes stated in the contract. As said by the Suprême Court 
of New Jersey in Cole v. Berry, 42 N. J. Law, 308, 314 (36 Am. Rep. 
511), in speaking of a conditional sale: 

"Wliere the vendee Is In possession under a conditional contract of sale, 
he bas no property to convey to a purchaser, and the vendor's title never 
having been divested, he may reclaim the property if the condition be not 
performed, even as against a purchaser for value In good falth." 

Many cases are cited by the courts in New Jersey and other states, 
in support of this doctrine, and in conclusion the court says: 

"Possession is évidence of title, but is not title, and in this state" (New 
Jersey) "possession by a party, not in aceordance vviti the actual state of 
the title, Is not per se fraudulent." 

There is no doubt at ail that the understanding of the parties, as 
evidenced by what they did, the documents passing between them, the 
évident purpose ofthe transaction, and the well understood com- 
mercial custom above referred to, was that the title to the goods in 
question should pass from the vendor directly to the plaintifïs, and 
should there remain for his protection until the payment had been 
made for the invoices by the Silk Company. That this is the law of 
the contract we arc hère considering, is well stated by the Court of 
Appeals of the great commercial state of New York in the leading 
case of Moors v. Kidder et al, 106 N. Y. 32, 40, 12 N. E. 818. Re- 
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ferring' to the earlier case of Farmers' & Mechanics' Nàt. Bank v. 
Logan, 74 N. Y. 568, the court says: ' 

"The doctrine stateil was, in substance, that where a couuiiei'cial corres- 
pondent, however set in motion by a principal for wliom lie acts,, advauces 
his own money or crédit for the puroliase of property and takes the bill of 
lading in his own nanie, lookiug to such property as the reliahle and safe 
means of reimbursement up to the moment when the original principal shall 
pay the purchase price, he becomes the owner of the property instead of its 
pledgee, and his relation to the original mover in the transaction is that of 
an owner under a contract to sell and deliver when the purchase price is 
paid. The authorlties which sustaiu and the reasons which justlfy the doc- 
trine need not be repeated, and it is reqnired only that we deterjuine wheth- 
er it applies to and settles the case in hand." 

In the case before us, the Silk Company, upon the procuring of 
the letter of crédit authorizing Vivanti Bros, to draw upon the plain- 
tiffs' correspondent in Ldndon, made an acknovvledgment to the plain- 
tiffs of the same and coniirmed the terms of the letters of obhgation, 
signed upon receiving a similar letter of crédit in a former transac- 
tion. Some of the terms jn this letter of obligation are much relied 
upon by the défendants. It speaks of "giving security," if required, 
for due fulfillment of the conditions of the undertaking and to pay, 
12 days before maturity, the aniount of acceptances in sterling bill, etc. 
They also say: 

"And we herehy glve you a spécifie claini and lien on ail goods and the 
proceeds thereof, for which Direction der Disconto Gesellschaft may corne 
under engagements under said crédit." 

This letter, however, was given at the very înception of the trans- 
action, was a document of which the défendant had no knowledge, 
was long prior to the purchase of the goods and the acquirement of 
title by the plaintififs under the stipulations ôf the letter of crédit, and 
could in no way control or prescribe the manner in which plaintiffs 
determined to secure themselves in accordance with the gênerai bank- 
ing custom when they delivered the goods upon the contract of bail- 
ment described in the trust receipt. In the leading case of Moors v. 
Kidder to which we hâve above referred, Swain, on whose account 
the shellac was bought in Calcutta, agreed to provide funds in London 
to meet such bills as should be drawn, at their maturity, and that "ail 
property which shall be purchased by means of the within crédit 
* * * together with the bills of lading for the same, are herehy 
pledged and hypothecated to Messrs. Baring Bros. & Co." (being the 
principals for whom Kidder, Peabody & Co. vi'ere the agents) "as 
collatéral security for the payment, as above promised." Upon the 
words "pledged and hypothecated" and "collatéral security," the same 
argument was made as is made hère, that the gênerai property was 
conveyed to the person on whose account the purchase was made, 
the plaintiffs retaining only such security as could be given by the 
words "spécifie claim and lien" in the letter of obligation. Such secu' 
ity, of course, would not amount to a common law pledge, as the 
so-called lign would be unaccompanied by possession. The court, 
however, disposed of this contention by referring to the Logan Case, 
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supra, where the wheat was described as "pledged" to the plaintiff 
The court then used this language: 

"Hère, then, we hâve a case where no title was at^8nlpted to be given to 
Swain, where It was given to the Barings by the bill of lading to them, where 
they pakl for the property by their own crédit aud money, where it was the 
very pith ot the adventure that the shellac should furnish the means of meet- 
ing the price, where the Involce was to be niade to their order, where the 
possession was to be thelrs, where they were to hâve the right of disposai 
at discrétion, and Swain was to hâve no control until payment of the drafi. 
In such a case he could not be gênerai owner, and an inference to that eftect 
from an inapt expression cannot be iiidulged." 

Swain had received the bill of lading and invoice from the Bar 
ings, signing a receipt therefor explicitly specifying that they had been 
indorsed in blank to enable Swain to make entry and to warehouse the 
goods as agreed (i. e., to keep them in storage as the property of the 
Barings). Swain, however, entered the goods in the name of his 
broker and then pledged them to the plaintiff as security for a loan, 
the pledgee trusting to the représentations of Swain and the ware- 
house receipt which he obtained. Notwithstanding that the plaintiff 
was an innocent party and that Swain had been enabled by the docu- 
ments in question to deceive him as to his ownership of the goods, the 
court affiirmed the judgment below, saying that no verdict in favor of 
the plaintiiiE would hâve been justified. 

Where the real nature of the transaction upon which the banker's 
crédit is advanced for the purchase of goods on another's account is 
apparent, courts will sustain the title and property of the banker as 
security for his advances, even where the goods hâve been allowed to 
go into the possession of the one upon whose account they were pur- 
chased, though no trust receipt, as in this case, or C'iher document, 
specifically stated the agreement upon which they were so delivered. 
Such a case was that of Farmers' Bank v. Logan, supra, where there 
was no trust receipt or no letter of crédit or letter of obligation, but 
upon the advances made by the bank and the nature of the transac- 
tion the court sustained the bank's title. So also in Marchants' Bank 
V. McGraw, 76 Fed. 930, 22 C. C. A. 622, there was no trust receipt. 
Plaintiff guaranteed a purchaser's draft for payment of certain goods, 
under agreement that it should have the goods' bill of lading and 
invoice as security. The goods were to be paid for before delivery, 
but they were placée in a dépôt and the bill of lading was issued in 
the purchaser's name. After the bill of lading issued and before pay- 
ment of the draft, the goods were levied on under exécution against 
the purchaser. It was held that the effect of the bill of lading, as 
prima facie évidence of title in the purchaser, was overcome by the 
facts which proved the intention that title should be in the guarantor, 
the Court of Apypeals for the Ninth Circuit saying: 

"Common honesty demands that agreements of this character iiiade in good 
falth should be protei-ted by the courts." 

In the New Havtn Wire Co. Cases, 57 Conn. 352, 18 Atl. 266, 5 
L. R. A. 300, there was an agreement for a conditional sale, which 
in the absence of fraud was held valid by the Suprême Court of Er- 
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rors of Connectîcut, as wèll against third persons as against the par- 
ties; and this, although the delivery was accompanied by permission 
to sell the property as that of the original vendor, and hold the pro- 
ceeds for him. To the validity of such a transaction, said the court, 
it is only requisite that it shall be one of good faith and not a cover 
for a pledge. In the course of its opinion, the court said: 

"The décisions are so numerous, and by so many courts, to the effect that 
when a commercial correspondent advances money for the purchase of prop- 
erty and takes possession, elther actual or symbollcal, he becomes the owner 
thereof, even when the advancement was made and the property was pur- 
chased at the request and for the ultimate use and profit of another, and 
there is an agreement to transfer tltle to that other upon thp performance 
of conditions précèdent, and ownershlp was taken solely for the protection of 
the advancement, that such may be said to be the establlshed rule. » * • 
A contract of purchase and sale Is withlti légal protection, although the Ven- 
dée takes tltle merely for protection and agrées to resell upon the perform- 
ance of conditions, if the transaction assumes that form in good falth." 

Thé plenary protection affordted by this customary banker's title, 
where the goods hâve been delivered to the one on whose account they 
hâve been purchased under circumstances Hke those of the présent 
case, has been often sustained by courts of the highest authority, as 
attested by the numerous cases cited by the défendant in error. The 
courts hâve not attempted to défi ne exactly what the relation between 
the credit-lending banker and the merchant is, as to the goods. In 
the language of the court in Charavay v. York Silk Co. (C. C.) 170 
Fed. 819: 

"It is not necessary to flnd in the nomenclature of securlty relations a 
category in whlch to place this one. It is governed by the contract of the 
parties, and the contract wlll only be disturbed by courts for illegality." 

[2] As the case at bar was an action of trover, and only the right 
to the possession of the goods could be determined, the défendant 
contends that it had a lien for its work done on other goods deposited 
by the Silk Company for that purpose at the commencement of the 
suit, and it relies upon an act of the Législature of New Jersey "in 
relation to the lien of manufacturers, spinners and throwsters of 
cotton, woolen and silk goods." 3 Comp. Stats. of N. J. p. 3140, § 
66. Section 1 of said act is as follows : 

"That ail persons or corporations engagea In the bnsiness of manufactur- 
Ing, splnning or throwlng cotton, wool or silk into yafa or other goods, shall 
be entitled to a lien upon the goods and property of others that may corne in- 
to thelr possession for the purpose of being so manufaetured, spun or thrown 
into yarn or other goods, for the amount of any account that may be due 
them from the owners of such cotton, wool or silk, by reason of any work 
and labor performed and materials furnlshed in or about the manufacturing, 
splnning or throwing of the same or other goods of gach owner or owners." 

The défendant contends that the plaintifFs' ownership was secret 
and fraudulent as to défendant, andi that the plaintiffs are estopped 
by their conduct from denying that the Silk Company was owner of 
the goods within the act giving the défendant a lien. In support of 
this position, the only documentary évidence much relied upon is cer- 
tain words in the trust receipt itself, in which the Silk Company 
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agrée to hold the merchandise in storage as the property of plaintiffs 
and subject to their order, "with opportunity to sell the same for 
cash and in case of sale to pay over to them the proceeds as soon as 
received, to be held and applied by them against the acceptances," 
etc. It appears that this trust receipt was written upon printed blanks, 
some of which were intended for manufacturers and some for mer- 
chants deaHng in silk or silk goods. It is testified that the clause in 
question was printed and intended to apply to a merchant and not to 
a manufacturer. 

However this may be, we do not find that the authority to sell and 
account for the proceeds to the plaintifïs weakened or in any manner 
modified the character of the bailment. A number of cases are cited 
by the counsel for défendant in error, where conditional sales and 
bailments hâve been upheld, in which the conditional vendee or bailee 
had the right to sell, not only when it was stipulated that he must 
account for payment of the goods sold, but, when he had the right to 
"sell goods in the ordinary course of business." The latter unre- 
strained right to sell was upheld in the case of Bryant v. Swofford 
Bros., 214 U. S. 279, 29 Sup. Ct. 614, 53 L. Ed. 997. See, also. In 
re Pierce, 157 Fed. 755, 87 C. C. A. 537; Cole v. Mann, 62 N. Y. 1; 
Ford V. Williams, 24 N. Y. 359. Thèse and other cases cited by coun- 
sel for défendant in error seem to establish the proposition that the 
authority to sell in the usual course of business, much less an au- 
thority to sell and account for the proceeds to the owner, does not 
destroy the title reserved to him. 

But in the case before us, the question does not arise. The de- 
fendant hère is cl'aiming to retain the goods by virtue of a throwster's 
lien, not under the common law, but, created, as he claims, by the 
statute of New Jersey above referred to. This is the real défense in- 
sisted upon. As this is not a common law lien, but in dérogation of 
the common law, the statute under which it is claimed must be con- 
strued strictly by its terms. In considering tb.is statute of New Jersey, 
we are not helped by the citation of any décision of the courts of 
that State, touching its application to circumstances like those of the 
présent case. Manifestly, however, the extension of the lien created 
by the statute to "other goods of such owner or owners" must be 
restricted to actual ownership, as distinguished from apparent own- 
ership due to possession. It is not necessary to inquire what effect 
the statute may bave upon a common law lien, but it would be an 
inéquitable and violent construction of the statute to say that it con- 
ferred upon such a bailee as the Silk Company was in this case the 
right to subject the plaintiffs' goods to a lien, not only for the services 
performed upon them in increasing their value, but also to a lien for 
like services performed upon other goods deposited by the bailee in 
which plaintiffs had no interest. The contention of the défendant 
turns, then, upon the question which we hâve been discussing, viz., 
did the Silk Company hâve not only possession but the gênerai title 
to and ownership of the silk in question? In view of the discussion 
already had, we think this question must be answered in the négative. 
Until the title originally and indisputably acquired by the plaintiffs 
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in the goods purchased on the faith of their letter of crédit, and of 
the liability incurred by them under their acceptances had answered 
the purpose of securing them against the failure of the Silk Company 
to meet those acceptances under their contract in the premises, that 
title remained in them intact and was not impaired by the baihiient 
to the Silk Company under the stipulations of the trust receipt. If 
the goods in question are to be subjected to the indebtedness due 
for work donc upon "other goods of such owner or owners," they 
could only be so subjected in case the Silk Company was the owner 
not only of the goods hère in question deposited with the défendant, 
but also of the "other goods," as to which the antécédent indebtedness 
arose. The claim for a lien for throwing thèse spécifie goods is not 
hère in question, as tender was made by the plaintiffs for the amount 
of such claim and bas been allowed for by the judgment appealed 
from. 

The défendant, however, urges that, even if the documentary évi- 
dence, consisting of the letter of ci"edit, the letter of obligation, the 
trust receipt, and such open conduct of the parties in conformity 
thereto by themselves, might serve to establish the title of the plain- 
tiffs, nevertheless ail the steps in this transaction, though on their 
face regular and legitimate for the purposes had in view, were but a 
mask for a secret and fraudulent understanding between the plaintiffs 
and the Silk Company, by which it was permitted to hâve such a 
possession and control that enabled it to deceive the défendant into 
believing that it was the real owner of the silk in question, and had. 
the right to dispose of it as such For establishing the existence of 
such an understanding, which it contends was a "tacif" one, défend- 
ant asserts that the plaintiffs had knowledge that the Silk Company 
was a manufacturing concern when défendant delivered to it the goods 
în question and took the trust receipt, and that therefore, although no 
expression was given to such understanding, either orally or in writ- 
ing, it must, hâve been contemplated that the goods were to be put in 
the course of manufacture and sale. A "tacit" understanding is some- 
v\'hat elusive as a subject of proof. In this case it seems to us to 
rest simply upon the assertion of défendant that there must bave 
been such an understanding as above stated. This assertion so 
grounded cannot be accepted as a sufficient basis for evading seriously 
the character of the transaction between the plaintiffs and the Silk 
Company. We do not find that the transfer of the bill of lading by 
the plaintiffs to the Silk Company served to clothe the Silk Company 
with a title contradicting that explicitly set forth and stated in the 
trust receipt, and, independently of that receipt, inhérent in the char- 
acter of the transaction between the parties. It is true, the indorse- 
ment of the bill of lading was a symbolical delivery of the goods. In 
this case, however, it cannot amount to more than the physical deliv- 
ery of the goods themselves would bave amounted to. It did not im- 
port anything more than a possessory title, even if it had been ex- 
hibited by the Silk Company to the défendant, which the défendant 
does not claim to bave been the case. The only évidence relied upon 
in this regard is that of the stenographer of the défendant company, 
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vvh6 testified that early in March she had a conversation with the 
manager of the Silk Company, and asked him when the défendant 
could expect further stock from the company, and that upon going 
to his desk he rephed that he had 30 baies of silk coming in and would 
give them 10 and probably a few more. She then asked him what 
time the silk could be expected, and he replied that they had the in- 
voice and bill of lading in New York and would get it in about v- 
week's time, as it was then on its way across the continent. 

As we are of opinion that the exhibition of the bill of lading by the 
Silk Company to the défendant would not hâve served as a muniment 
of more than possessory title, much less can the mère référence to a 
bill of lading not then delivered hâve that effect. It is hardly neces- 
sary to add that where, under a contract, delivery of possession with- 
out transfer of title or ownership is consistent with the honest and 
legitimate purpose of the parties to the contract, and where the real 
owner is not estopped to assert his title, by conduct fraudulent or 
otherwise, his title cannot be divested by anything done by the one 
in possession in fraud of or inconsistent with such contract. 

After a careful examination, we see nothing in the évidence in this 
case that shows any conduct or act on the part of the plaintiffs by 
which they would be estopped to assert their title and ownership to 
the goods in question, so far as the same would serve to protect them 
in respect to the liability incurred by them for the acceptances made 
in the purchase of such goods. To hold otherwise would be to strike 
down a bona fide and honest transaction of great commercial benefit 
and advantage and founded upon a well recognized custom by which 
banking crédit is efficiently mobilized for manufacturers and importers 
of small means. 

It only remains to say that we find no ground upon which we can 
hold that the transaction hère in question was tantamount to a mort- 
gage, équitable or otherwise. 

The judgment of the court below is therefore affirmed. 



UNITED STATES v. SIIIPLEY. 

(Circuit Court of Appeals, Third Circuit. June 12, 1912.) 

Xo. 1 (1,507). 

X. Intbbnal Revenue (§ 38*) — Legacy ïax — Action for Refund. 

Act June 27, 1902, c. 1160, § 3, 32 Stat. 406 (U. S. Comp. St. Supp. 
1911, p. 983), in authorizing and directing the Secretary of the Treasury. 
on proper application to the Commissioner of Internai Revenue, under 
such rules and régulations as may be prescribed, to refund so much of 
any legacy tax as may hâve been collected under the war revenue act 
of 1898 (Act June 13, 1898, c. 448, 30 Stat. 448 [U. S. Comp. St. 1901, p. 
2286]) on contingent beneflclal interests which shall not hâve become 
vested prlor to July 1, 1902, does not eonfer on the Secretary exclusive 
jurisdlctlon to détermine who are entitled to its beneflts ; but the duty 
Imposed on him Is niinlsterlal, and on his refusai of an application made 
thereunder the applicant may maintain an action agalnst the United 

♦For other cases sce same topic & i mumbeb In Dec. A Am. Dlgs, 1907 to date, & Rep'r Indexes 
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States, under Tucker Act March 8, 1887, c. 359, 24 Stat. 505 (TJ. S. Comp. 
Sfc 1901, p. 752), to enfôrce the rlght to a refund given him by the act. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84; 
Dec. Dig. § 88.*] 

2. Intërnal KEVENUE (§ 38*)— Leqacy Taxés — ^RrFtnsDMENT Statute. 

Refundlng Act June 27, 1902, c. 1160, § 3, 32 Stat. 406 (TJ. S. Comp. 
St. Supp. 1911, p. 983), directing the refundlng of legacy taxes pald on 
contingent interests whlch did not become vested prior to July 1, 1902, 
is not a part of the gênerai System of internai revenue laws, but a dis- 
tinct and spécial enactment for the beneflt of a designatedclass of per- 
sons ; and Rev. Stat. § 3228 (U. S. Comp. St. 1901, p. 2089), llmiting the 
time for présentation of claims for the recovery of Internai revenue taxes 
erroneously or lUegally collected to two years, bas no application to 
claims for refund under such act. 

[Ed. Note. — For othèr cases, see Internai Revenue, Cent. Dig. §§ 83, 
84; Dec. Dig. § 38.* 

Internai revenue tax on legacies, inheritances, and transfers, see note 
to Ward v. Sage, 108 C. 0, A. 417.] 

In Èrror to tlie District Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Walter Penn Shipley, surviving exécuter of tlie estate 
of Thomas P. Cope, deceased, against the United States. Judgment 
for plaintiff, and the United States brings error. Affirnied. 

J. Y, Brinton, Asst. U. S. Atty., of Philadelphia, Pa., and J. Whit- 
aker Thompson, U. S. Atty., for the United States. 

Edward W. Evans, of Philadelphia, Pa., and Walter Penn Shipley, 
for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

GRAY, Circuit Judge. This is an appeal from the décision of the 
United States District Court for the Eastern District of Pennsylvania, 
in favor of the défendant in error, the plaintifï below, in a suit for 
the refundlng of taxes under the provisions of section 3, Act June 27, 
1902 (32 Stat. 405), directing the Secretary of the Treasury to re- 
fund taxés paid on contingent bénéficiai interests not vested prior to 
July 1, 1902. 

The plaintiff below is the surviving executor of'the will of Thomas 
P. Cope, of Philadelphia, who died October 22, 1900, By his will, the 
testator bequeathed to his widow an annuity during her life, together 
with ail his real estate for her life, ànd gave the remainder of his es- 
tate to his children, in equal shares, two of thèse shares being given 
in trust. The income from the Personal estate was insuffîcient to pay 
the annuity, and a portion of the principal was required each year 
for that purpose. Under the "War Revenue Act of June 13, 1898, 
imposing a tax upon legacies, the Internai Revenue Department, on 
October 10, 1901, claimed and collected from the plaintiff a tax upon 
the shares of the testator's children in his personal estate; thé àggre- 
gate value of thesç, shares being taken to be the value of the total 
Personal estate, Içss the value of the widow's life interest. Section 3 
of the act of June: 27, 1902, above referred to, providing for the re- 

"For other cases see Baine'tbpic& §.nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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funding of taxes paid on the interest not vested prior to July 1, 1902, 
is as f ollows : 

"Sec. 3. That In ail cases where an exécuter, administrator or trustée 
shall hâve paid, or shall hereafter pay any tax upoii any legacy or dlstribu- 
tive share of Personal property under the provisions of the act approved June 
thirteenth, elghteen hundred and ninety-eight, entitled, 'An act to provide 
ways and means to meet war expenditures, and for other purposes,' and 
amendments thereof, the Secretary of the Treasury be, and he Is hereby au- 
thorlzed and directed to refund out of any money m the Treasury not other- 
wlse appropriated, upon proper application belng made to the Commissloner 
of Internai Revenue, under such rules and régulations as may be prescrlbed, 
so much of said tax as may hâve been collected on contingent heneflclal In- 
terests whlch shall not hâve become vested prior to July flrst, nineteen hun- 
dred and two. And no tax shall hereafter be assessed or imposed under said 
act approved June thirteenth, elghteen hundred and ninety-eight, upon or In 
respect of any contingent bénéficiai interest whlch shall not become absolute- 
ly vested in possession or enjoyment prior to said July flrst, nineteen hundred 
and two." 

Under the provisions of this section, the plaintiflf, on May 4, 1908, 
presented a daim to the Internai Revenue Department for a refund 
of this tax paid on the shares of the testator's children, but the daim 
was refused, except as to the sum of $63.23, assessed upon the capi- 
tal of the two trust shares, on the ground that the executors had no 
authority under the will for retaining the entire personal estate dur- 
ing the life of the widow, to pay her annuity (the same having been 
so retained by order of the orphans' court of Philadelphia), but should 
hâve purchased an annuity, and that therefore the entire estate, over 
and above the personal efïects bequeathed to the widow and the value 
of her annuity, should hâve been treated as divided among the six 
children, the shares of four of them vesting absolutely and the shares 
of two vesting as life estâtes. 

Suit ^yas accordingly brought in the court below by the plaintifï, on 
June 26, 1908, under the "Tucker" Act (authorizing such suîts in the 
District Courts of the United States) for the refund of the taxes so 
paid and alleged to fall within the provisions of section 3 of the Re- 
funding Act, as above recited. The demurrer by the government to 
the statement of daim was overruled by the court below and judg- 
ment thereon entered in favor of the plaintifï for the amount of tax 
claimed to be refunded. It is not contended by the counsel for the 
government that the taxes so collected were not properly within the 
classification of taxes required to be refunded by the said act, as be- 
ing contingent bénéficiai interests which did not become vested prior 
to July 1, 1902, and the décision of the court below was not ques- 
tioned upon its merits, but upon two propositions covered by the as- 
signments of error: 

(1) That section 3 of the said Refunding Act, upon which plaintiff's 
daim is based, confers upon the Secretary of the Treasury exclusive 
jurisdiction to détermine who are entitled to its benefits, and that 
such détermination is not reviewable in the court below or in this 
court. 

(2) That any daim which the plaintifï may hâve had against the 
said défendant cannot now be maintained, for the reason that, as 
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appears f rom the plaintiff's statement of claim, tHe same was not 
presented to the Commissioner of Internai Revenue within two years 
next after the alleged cause of action accrued, as required under the 
provisions of Act Tune 6, 1872, c. 315, 17 Stat. 257, Rev. St. § 3228 
(U. S. Comp. St. 1901, p. 2089). 

[1] In support of the first proposition, it is argued by the counsel 
for the government that section 3 of the Ref unding Act itself pro- 
vides for the détermination of ail questions as to the right to claim a 
refund under its provisions, and that a discretionary or quasi judi- 
cial function is conferred upon the Secretary of the Treasury or the 
Treasury Department in that respect. The language of the Act re- 
lied upon is as f ollows : 

"The Secretary of the Treasury be and he Is hereby authorlzed and dlrected 
to refund • * • upon proper application belng made to the Oomnilssloner 
of Internai Revenue, under such rules and régulations as may be prescribed, 
so much of sald tax as may bave been coUected on contingent bénéficiai Inter- 
ests whlch ehall not hâve .become vested prlor to July Ist, 1902." 

Undoubtedly this language confers upon the Secretary of the Treas- 
ury authority to prescribe such rules as may be necessary and proper 
to secure orderly procédure under the provisions of the act, but we 
cannot think that more than this was included in the législative intent. 
The language of one or two cases relied upon by counsel for the gov- 
ernment may seem to support their contention. Nevertheless, we 
think they may clearly be distinguished in principle from the case at 
bar. One of thèse cases— United States v. Black, 128 U. S. 40, 9 Sup. 
Ct. 12, 32 L. Ed. 354-7-was a case where it was held that the court 
below had no right, by mandamus, to compel the Commissioner of 
Pensions to reverse hié décision disallowing an application for an in- 
crease of pension under certain statutes passed in, regard to such in- 
crease, and issue the pension applied for. The court held that the 
act sought to be thus controlled was an executive act, involving ex- 
ecutive discrétion, and as such not to be controlled by the writ of 
mandamus. The court goes on to say, however, that if the décision 
of the Commissioner is overruled by the, Secretary of the Interior, on 
the ground that the applicant cornes under the meaning of the law 
granting the increase, the pensioner is entitled to a rule upon the 
Commissioner to show cause why a writ of mandamus should not is- 
sue to compel him to obey the décision of the Secretary. The inter- 
esting opinion of Mr. Justice Bradley in this case is confined to a dis- 
cussion of the principle upon which mandamus will issue to compel 
the performance of a merely ministerial duty imposed by law, and 
the court's want of power to interfère with the action of an executive 
ofïicer, where he is invested with discrétion as to. what that action 
should be, illustrating the distinction by stating that when such an 
officer refuses to act at ail in the exercise of the discrétion imposed 
on him by law, mandamus may issue to compel htm to exercise such 
discrétion. In the case before us, the duty imposed upon the Secre- 
tary of the Treasury by the Refunding Act is a direct and positive 
one to refund ail taxes; eoUected on certain interests which shall not 
hâve become vested prior, to ^ certain date. The duty imposed upon 
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the Secretary is ministerial, and not executive or quasi judicial. Cer- 
tain persons who paid such taxes as are designated in the act were 
vested with the right to hâve them refunded by the government. The 
act was an act of grâce and bounty on the part of the government. 
while those entitled to it were entitled to it by law, and the Secretary 
of the Treasury, as custodian of the funds from which such bounty 
was to be paid, was not empowered by any discrétion vested in him 
by law to refuse the same, or to diminish or impair its value. 

Ferry v. United States, 85 Fed. 550, 39 C. C. A. 345, is another 
case cited by the plaintiff in error. Suit in that case was brought un- 
der Revised Statutes, § 2984 (U. S. Comp. St. 1901, p. 1958), author- 
izing the Secretary of the Treasury, upon the production of satis- 
factory proof to him of the actual injury or destruction of merchan- 
dise while in the custody of customs officers, etc., to abate or refund 
the amount of duties paid or accrued thereon. Judge Taft, in de- 
livering the opinion of the Circuit Court of Appeals, said the sectioi! 
referred to — 

"gave the Secretary of the Treasury authority to hear and détermine elaiuis 
for refunds coming wlthln thls section. * * * In the case at bar he [the 
Secretary] rendered his décision that, on the facts stated, the petitioner dld 
not brlng his case wlthin the section, and that therefore the pétition flled 
under the section must be rejected." 

He further says: 

"It is a well settled principle in fédéral jurisprudence that the government 
of the United States has the right to provide for the summary collection of 
its revenues and to restrict the duty payer to certain spécial tribunals and 
certain spécifie remédies for acts of Injustice that raay be done on behalf 
of the government under such a System." 

Undoubtedly the court was right in this statement, for the law had 
expressly clothed the Secretary in regard to any claim under this act 
with power to hear and détermine the same. No such express authori- 
ty is given to the Secretary of the Treasury or the Treasury Depart- 
ment to Iicar and détermine the case of an applicant under the pro- 
visions of the Refunding Act, and, as we hâve already said, we think 
there is no implication of such authority from the mère right to pre- 
scribe régulations as to the procédure for administering the act. 
Judge Taft, in the case from which we hâve just quoted, cites the dé- 
cision of the Suprême Court in the case of NichoU v. United States, 7 
Wall. 122, 19 L. Ed. 125, in which it was held that, where importers 
had paid duties without protest, as required by the customs laws, they 
might not thereafter bring suit in a Court of Claims for a recovery 
of excess duties. The Suprême Court, in referring to the revenue 
customs laws, speaks of them as — • 

"a System under which the prompt collection of the revenue and Its falthful 
application is one of the niost vital duties of government." 

The government dépends upon this prompt collection of its ordinary 
revenue to meet, not only its current expenses, but to pay the interest 
on its debt, and it is of the utmost importance that it should be col- 
lected with dispatch, and that the officers of the treasury should be 
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enabled to make a reliable estimate of means, in order to meet such 
liabilities. For this purpose — 

"OongreSs bas from tlme to tlme passed laws on the subject of the revenue, 
which not only provide for the manner of Its collection but also point out 
a way in which errors can be corrected. Thèse laws constitute a System 
which Congress has provided for the beneflt of those persons who complain 
of illégal assessments of taxes and illégal exactions of duty." 

It seems to us manifest that the Refunding Law of 1902 is not 
part of this System, but was enacted to meet the case of a designated 
class who had paid taxes not intended to be collected from them under 
a former law and to whom Congress thought it fair and just that such 
taxes should be refunded, and directed the Secretary of the Treasury 
to ref und the same upon proper application made in accordance with 
such appropriate rules as he should prescribe. Thèse taxes were to be 
refunded, regardless of protest, which under the gênerai System for 
revenue collection referred to by the Suprême Court in the case 
just cited, was necessary on every application to the customs offi- 
cers for a refund. In accord with the view hère taken is the dé- 
cision of the Court of Claims in the case of Fidelity Trust Co. 
V. United States, 45 Ct. Cl. 363 (1910), in which it was held that the 
décision of the Secretary of the Treasury, upon the question of law 
whether the interests involved were contingent interests, not vested 
prior to July 1, 1902, was not final and conclusive, : but that the Court 
of Claims had jurisdiction of the case. It was argued for the govern- 
ment, as hère, that the third section of the act oi 1902 conf ers upon 
the Secretary of the Treasury judicial functions in the détermination 
of f acts and the law applicable to the same, and that such détermina- 
tion is not subject to review by the courts. The court said, however: 

"He [the Secretary] is only requlred to identify a certain class of persons, 
and when Identlfled to pay them the sijm to which under the law they are 
entitled. It may require some knowledge of the law to détermine that fact, 
but none the legs the ultlmate détermination is a fact. * * * In short, 
the act of June 27, 1902, is an appropriation to a certain class of persons to 
be paid by the Secretary of the Treasury when identlfled by him. * * • 
This daim rests solely upon the provision of the act of June 27, 1902, ànd 
we think is clearly within the jurisdiction of this court by the act of March 
3, 1897." 

In the case of Medbury v. United States, 173 U. S. 492, 19 Sup. 
Ct. 503, 43 L. Ed. 779, the Suprême Court held that the Secretary of 
the Interior was not created a spécial tribunal with exclusive jurisdic- 
tion by section 2 of the act of June 16, 1880, 21 Stat. 287, c. 244 (U. 
S. Comp. St. 1901, p. 1416). This section provides for the refunding 
in the case of homestead entries thereafter canceled, to the entrymen, 
the fées, commissions and amount of purchase money paid upon the 
same, "and in ail cases where parties hâve paid double minimum price 
for land which lias afterwards been found not to be within the hmits 
of a railroad grant, the excess of $1.25 per acre shall in like manner 
be repaid to the purchaser thereof, or his heirs or assigns," by the 
Secretary of the Interior. An application having been made for a 
repayment under the portion of the section just quoted, the application 
was denied by the Secretary of the Interior. Suit was then brought in 
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the Court of Claims, upon an agreed statement of facts. The Court 
of Claims decided that it had no jurisdiction, on the ground that the 
décision of the Secretary was final and conclusive. On appeal, the 
Suprême Court reversed the décision and held that the Court o£ 
Claims had jurisdiction. It said, speaking through Mr. Justice Peck- 
ham: 

"If there were any dlsputed auestions of faet before the Secretary, Us dé- 
cision in regard to those matters would probably be conclusive, and would 
not be reviewed in any court. But wliere, as in thls case, tbere Is no dlsputed 
question of fact, and the décision turns exclusively upon the proper construc- 
tion of the aet of Congress, the décision of the Secretary refuslng to niake 
the payment is not final, and the Court of Claims bas jurisdiction of such a 
case." 

It is to be observed that in this case the Suprême Court was deal- 
ing with a spécial act providing for the payment of money to a par- 
ticular and designated class of persons, and in the case before us the 
act of Congress with which we are concerned is of the same character. 

By the Refunding Act, Congress bas only created a spécial obliga- 
tion on the part of the United States. In this respect, the act differs 
essentially from those constituting the revenue system referred to by 
the Suprême Court in Nicholl v. United States, supra. No provision 
for the enforcement of that obligation is included within its terms 
and no spécial remedy to be followed in case of violation of the obli- 
gation. In this respect, the language of Mr. Justice Peckham, in 
Medbury v. United States, supra, is applicable : 

"In this case it is not a right and a remedy created by the same statute. 
The statute créâtes the right to hâve repayment uuder the facts thereln stat- 
ed, but it gives no remedy for a refusai on the part of the Secretary to com- 
ply with its provisions. The person has the right under the act to obtaln a 
warrant from the Secretary of the Interior for the repayment of the excess 
therein mentloned, and for the purpose of obtainlng it he must make his ap- 
plication and prove the facts which the statute provides, and then the Sec- 
retary Is to draw his warrant on the Treasury. This constitutes the right 
of the appellant. Applylng for the warrant Is not a remedy. When applica- 
tion for repayment is made there is nothing to remedy. He has not been 
wronged. A right of repayment of money theretofore paid has been given by 
the act, but it is only under the act that the right exists, and that right is 
to hâve the Secretary In a proper case issue his warrant In payment of the 
clalm, and until he refuses to do so, no wrong is done and no case for a 
remedy is presented. After the refusai, the question then arises as to the 
remedy, and you look in vain for any In the act itself. We cannot suppose 
that Congress intended in such case to make the décision of the Secretary 
final when It was made on imdlsputed facts. If not, then there is a remedy 
in the Court of Claims, for none is given in the act which créâtes the right. 
The procédure for obtainlng the repayment as provided for in the act must 
be followed, and when the application is erroneously refused, the party 
wronged has his remedy, but that remedy is not furpished by the same stat- 
ute which gives him the right." 

[2] What we bave just said in regard to the first proposition of 
the plaintiff in error, we think is largely determinative of the second 
proposition; viz. : 

"That any claim which the plaintiff may hâve had against the said de- 
fendant cannot now be maintalned, for the reason that, as appears from the 
plàintifE's statement of claim, the same was not presented to the Commis- 
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sioner of Internai Revenue withln two years next after the alleged cause of 
action accrued. as required under tUe provisions of Act June 6, 1872, c. 315 
(Kev. Stat, § 3228)." 

The Refunding Act admittedly contains, neither expressly nor by 
implication, any limitation of time within which application must be 
made to the Secretary of the Treasury or any office of the Treasury 
Department. On the theory, however, that the Refundng'Act is part 
of the revenue System to which référence has been made, it is con- 
tended that the period of limitation prescribed in section 3228 of the 
Revised Statutes is enforceable as to applications made under the 
Refunding Act in question. That section reads as follows: 

"Ail cliiinis for the refunding of any internai tax alleged to liave been erro- 
neously or illegally assessed or eollected, or of any penalty alleged to hâve 
been eollected without authority, or of any sum alleged to hâve been exces- 
sive or In any nianner wrongfuUy eollected, must be presented to the Coni- 
nilssiouer of Internai Revenue within two years next after the cause of ac- 
tion accrued." 

This section is part of the revenue System above referred to, and as 
such, for the reasons stated above, can hâve no application to the 
spécial Refunding Act of June 27, 1902. Nor does the gênerai lan- 
guage of that act, by which the Secretary of the Treasury is author- 
ized to make the refund upon "proper application being made to the 
Commissioner of Internai Revenue, under such rules and régulations 
as may be prescribed," authorize the Secretary or the Revenue Com- 
missioner to apply, by way of régulation, the period of limitation pre- 
scribed in section 3228 of the Revised Statutes. Nevertheless, the 
contention of the government is, that, inasmuch as the acting Com- 
missioner, by way of prescribing régulations for the making of such 
applications under the Refunding Act, has among other things pre- 
scribed as follows: 

"Such claims will be considered and disposed of as claims for refunding- 
under section 3220, Revised Statutes, are now disposed of," 

— not only section 3220, but the collocated sections 3226, 3227, and 3228 
form one co-ordinate and consistent scheme of limitation for applica- 
tions and suits under the internai revenue laws, and are therefore ap- 
plicable in the présent case. It hardly needs argument to support the 
statement that if the limitation prescribed in section 3228 does not, 
proprio vigore, apply to claims made under the spécial Refunding Act 
of June 27, 1902, it is entirely beyond the power of the Secretary of 
the Treasury or the Commissioner of Internai Revenue to prescribe 
such a limitation. To hold otherwise would bring us to the absurd 
conclusion that the Secretary, in the giiise of a régulation, could cur- 
tail or diminish the right which Congress, by lawful enactment, had 
conferred upon a designated class of persons. If he could by any 
régulation hâve adopted the two years period of section 3228, he could 
likewise hâve prescribed any longer or shorter period. It follows, 
then. that if the period of limitation ordained in section 3228 applies 
to this act, it is because it applies to any and ail acts, spécial or other- 
wise, by which for any reason Congress directs money to be refunded 
or paid to a. particular class of persons. 
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We hâve already stated reasons for our conclusion that this Re- 
f unding Act is quite independent of the gênerai System of revenue 
laws, of which the sections of the Revised Statutes above referred 
to are a part. Section 3228 applies, as contended for by the défendant 
in error, only to claims based on applications arising out of errors or 
illegalities in the assessment or collection of such taxes as are provid- 
ed for and imposed under the gênerai System of the revenue laws, of 
which said section is a part. But the Refunding Act is not part of 
the revenue System, but a distinct and spécial enactment in no wise 
concerning the levying or collecting of the tax, but creating an obliga- 
tion to pay money to certain claimants. 

In the case of Fidelity Company v. United States, supra, the Court 
of Claims said : 

"It is also argued by the défendants that thls suit has relation to the rev- 
enue systen) of the United States, and hence is to be governed by some of the 
prineiples which hâve been established regarding the refunding of taxes un- 
der that System. The several statutes relating to that subject and numerous 
décisions under theni, hâve been cited to sustain that contention. As it ap- 
pears to us, the remedy glven by Congress in this case has no relation what- 
ever to the revenue system so far as the question of jurlsdlctlon or niethod 
of procédure is concerned. True, the money which is directed to be refunded 
was illegally collected under the revenue System, and the Refunding Act pro- 
vides that application for the same must be made to the Commissioner of 
Internai Revenue; but as the tax was paid voluntarily, its legality or ille- 
gality does not enter into the case. Reduced to its lowest terms, the act 
simply directs the Secretary of the Treasury to pay definite sums of money 
to certain persons therein described." 

It is also of interest to note that the Attorney General in the Daley 
Case, 26 Op. Atty. Gen. 194, in which the question arose under the 
very Refunding Act we are now considering, decided that claims aris- 
ing under the act of June 27, 1902, are not barred because of the f all- 
ure of claimants to présent them for allowance within two years from 
the date of payment ; that the provisions of the act of 1902 are spé- 
cial and apply to a particular class of obHgations against the govern- 
ment, and being spécial thèse claims are not governed by the pro- 
visions of a prier gênerai statute (section 3228, Revised Statutes). 
This also was the view taken by the Circuit Court for the District of 
Massachusetts, in Thacher v. United States, 149 Fed. 902. 

We are compelled to the conclusion that the judgment below should 
be affirmed, and it is so ordered. 
197 F.— 18 
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JOHANSEN BEOS. SHOE CO. et al. v. ALLES et al 

(Circuit Court of Appeals, Eighth Circuit. May 29, 1912.) 

No. 115 (Original). 

1. Bankruptct (§ 446*) — Denial of Involuntabt Pétition — Pétition to 

Eevise — Questions Reviewable. 

A pétition to revise an order denylng an involuntary petltiou in bank- 
niptcy présents only a question of law wliich must arisê on the record. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 929; Dec. 
Dig. § 446.* 

Appeal and review in bankruptcy cases, see note to Fisber v. Cushman, 
43 C. C. A. 389.] 

2. Bankkuptcy (§ 89*)— "Ckeditors" — Who Ake. 

Where creditors petltioniug for à revision of an order denylng an In- 
voluntary pétition In bankruptcy declared tbat a tliird person was a 
créditer of the alleged bankrupt, and the third person in his verifled an- 
swer to the pétition àverred that he was a créditer in a specifled sum 
above the value of the security held by hlm, and the answer was not de- 
nied, and the spécial inaster treated the third person as a credltor, the 
thlrd perf^on was a créditer within Bankr. Act July 1, 1898, c. 541, § 
57, c, h, 30 Stat. 5C0 (U. S. Comp. St. 1901, p. 3443), and he could plead to 
a pétition in involuutary baiiiiruyicy. 

[Éd: Note.— For other cases, seë Bankruptcy, Cent. Dig. §§ 120-122; 
Dec. Dig. § 89.* 

For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, 
p. 7562.] 

3. ■ BankrOITcy (§ 59*) — '^AoT or BANkruptcy." 

A fSolveut delitor who mortgages his stock In trade to secure a debt, 
and wljo periuits his secured créditer to obtain a préférence through 
légal proceedings, does not commit an act of bankruptcy within Bankr. 
Act July 1, 1898, c. 541, § 3, subds, 2, 3, 30 Stat. 546 (U. S. Comp. St. 
1901, p. 2423), inaking insolvéncy of the debtor at thè tlme of the trans- 
fer wîth intent to prefer a créditer over ethers or at the time he per- 
mits a créditer to obtain a préférence through Içgal proceedings essen- 
tial to constltute acts of, bankruptcy, and a pétition to revise an order deny- 
lng an In volunt.iry ïietition in bankruptcy based on such acts is prop- 
erly denled, where it sho\vs the sdIVency of the alleged bankrupt at the 
time df the mortgage and préférence, i : ■ 

[Ed. Note.— B^'or other cases, seié Bankruptcy, Cent. Dig. §§ 81, 82; 
Dec, Dig.; I 59.* ■ 

For otber définitions, see Words and Phrases, vol. 2, pp. 1713-1727,; 
vol. 8, pp. 7622-7623.] 

4. Fbaudulent Convetances (§§ 137, 149*) — Moktqages — Possession bt 

Mortoaqok — "VOID." 

A mortgage of a stock in trade executed by a debtor to his credltor 
which authorlzes the mortgagor to remain in possession, and sell the 
stock in the usual course of business, wlthout obligating himself to ap- 
ply the proceeds to the payment of the debt, is constructively fraudu- 
lent, and void as to other creditors, within Rev. St. Mo. 1909, §§ 2880, 
2881, declaring that any conveyance in trust for the use of person mak- 
ing it or with intent to defraud créditera is void as to creditors, but, in 
the absence ef actual fraud, the constructive fraud is purged by the 

•For other caseï see same toplc & % numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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mortgagee taklng possession before the other creditors seize tlie proper- 
ty or take any action to enforce their rlghts to It. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
432-437, 462^63y2; Dec. Dlg. §1 137, 149.» 

For other définitions, see Words and Phrases, vol. 8, pp. 7332-7339 ; 
vol. 8, p. 7830.] 

5. Courts (| 367*) — Feaudui/ENt Conveyances — ^Décisions of State Cotjkts 
conclusiveness. 

Where the exécution by a debtor of a mortgage îs relled on as an act 
defraudlng other credltors, Justifying an adjudication of banUruptcy on 
an lûvoluntary pétition therefor, the décisions of the state Suprême Court 
construlng the statute deflnlng fraudulent conveyances and the acts nec- 
essary to purge constructive fraud based on such statutes are bludlng 
on the tederal courts sittlng in the state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. § 367.* 

Concluslveness of judgment between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 O. C. A. 478; 
Union Planters' Banli v. City of Memphis, 49 C. C. A. 468.] 

e. Chattel Moetqages (§ 143*) — Stock in Teade — Pbopebtt Included in 

MOETGAGE. 

ïaklng possession by the mortgagee of after-acquired chattels vchich 
by the mortgage Is pledged to secure the inortiragee suly.ects such prop- 
erty, exeept as to prior purchasers and attachiug credltors, to the ob- 
ligation of the mortgage. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. § 240; 
Dec. Dig. § 143.*] 

Hook, Circuit Judge, dissenting. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of Missouri. 

Pétition by the Johansen Bros. Shoe Company and others against 
Irlerman Ailes and another to revise an order denying an involuntary 
pétition to adjudge défendant J. Brooks Johnson a bankrupt. Dis- 
missed. 

On October 29, 1910, Johnson was indebted to Ailes in the sum of $1,400 
balance due for a stock of boots and shoes before then purchased by him 
from Ailes, and on that day he purehnsod auother lot of boots and shoes for 
$1,100. As seeurity for the payment of this indebtcdness aggregatiiig $2,500 
whieh was evldenced by several promissory notes, payable. respefti\ely, on 
the Ist day of each month thereafter, beginning on Novenilier 1, 1910, John- 
son executed to Ailes a chattel mortgage conveying to him his eut ire stock 
in trade then on hand, Including the new puvcbase of that day. The mort- 
gage contalned this provision: "The said J. lirooks Johnson sliall bave the 
right to sell from the above stock in the regular course of a retail shoe 
business, and he agrées to repleuish the same by new purchases and agrées 
to keep the said stoclc at ail times up to a value of twenty per cent, above 
the amount unpaid at such time under this mortgage, and ail stock so 
bought and ail Personal property acquired by the said J. Brooks Johnson 
and used in said business hereafter, shall be included In and subjected to 
this mortgage to the same extent and with like effect as If now owned and 
described in this mortgage." 

The mortgage eontained a provision authorlzlng the mortgagee to take pos- 
session of the property thereby conveyed in case of failure of the mortgagor 
to pay any of the notes as thereln provided and authorlzed the mortgagee to 
sell the property in case of default. Johnson having failed to pay the notes 
maturing January 1 and FebrUary 1, 1911, Ailes demanded possession of the 

•For otber casea see same toplc & { itumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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property mortgagea and upon Johnson's refusai to surrender possession, on 
February 20, 1911, sued out a writ of replevln iu the circuit court in the 
City of St. Louis, obtalned an order of delivery wliicli was duly executed by 
tbe sherifÉ of the city taking tlie same iiito liis possession and deliverlng it 
to Ailes. ^ 

Up to about February 20, 1911, Jobnson carried on business of a retail 
dealer, and sold boots and shoes from the stock mortgaged and also from 
tiine to tlnie purchased slioes to keep tlie stocli up. On February 28, 1911, 
certain creditors, the petltioners herein, flled a pétition in the District Court 
to secure an adjudication of bankruptcy against Johnson, who theu owed 
Ailes $2,110 on his mortgage indebtedness, and owed otlier creditors, includ- 
ing the petitioning creditors, about $750. 

Thrëe acts of bankruptcy were alleged in the in^^oluntary pétition; (1) 
That on October 19, 1910, Johnson transferred ail his property to Ailes with 
intent to hlnder, delay, and defraud his creditors ; (2) that on the same day 
Johnson, being insolvent, transferred a portion of his property to his créd- 
iter Ailes with Intent to prefer him over his other creditors ; and (3) that, 
being insolvent, he sufflered and permitted Ailes, one of his creditors, to ob- 
tain a préférence through légal proceedings without having vacated or dis- 
charged such préférence wlthin flve days before the sale of the property 
affected by such préférence. 

Johnson made no défense to this pétition, but Ailes filed an answer alleg- 
ing, in substaiice, that Johnson was indebted to him In the sum of $2,091.75 
represented by notes secured by the chattel mortgage already referred to ; 
that he was a créditer of Johnson in the sum of about $400, being the aniouut 
of the indebtedness aforesaid, above the value of the security beld by him. 
He denied that Johnson was insolvent, and denied that he had committed 
any of the acts of bankruptcy charged against him. The pétition was then 
referred to a spécial master to hear the évidence and report for the in- 
formation pf the court. His report shows that he heard the évidence and 
certifled a transcript of it to the District Court, and that on the évidence so 
taken no act of bankruptcy had been committed. The District Court ap- 
proved this report, and declined to ad.iudicate Johnson a bankrupt. Tbere- 
upon this original pétition to revise the action of the District Court was flled 
in this court. 

Morris G. Levinson, for petitioners. 

William Hilkerbaumer (McShane & Goodwin, on the brief), for 
respondents. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge (after stating the facts as above). It is 
first contended that Ailes' was not a creditor of Johnson, and had no 
standing to défend against his adjudication, 

[1] This pétition to revise présents only a question of law for our 
considération. This must arise on the record brought before us. 

[2] Taking that record as a whole, we think Ailes must be treated 
as a creditor. The petitioning creditorS in their pétition declared him 
to be a creditor. In his veriiied answer to the pétition he alleged that 
he was a creditor in the sum of $400 over and above the value of the 
security held by him, and this is nowhere denied. The spécial master 
in his report, after reciting the évidence of the bankrupt to the effect 
that the fair value of the stock and fixtures taken from him in the 
replevin suit was from $1,500 to $1,800, treated Ailes as a creditor. 
His status as a creditor therefore is fixed by the record, 

Because a secured creditor may prove a debt in an amount. in ex- 
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cess of the value of his securities (section 57c and "h"), and because 
any one who bas a demand or claim "provable in bankruptcy" is a 
créditer within the meaning of the act, and because "any créditer may 
appear and plead" to a pétition in involuntary bankruptcy, Ailes had 
a clear right to make a défense against Johnson's adjudication. 

[3] Insolvency of the debtor (a) at the time of the transfer with 
the ihtent to prefer one créditer over others, or (b) at the time he suf- 
fered or permitted a créditer te obtain a préférence through lega! 
proceedings, etc., is a necessary élément er condition to either the sec- 
ond or third acts ef bankruptcy alleged against Johnson. Without 
it no adjudication could bave been had en them. Section 3, subds. 
2 and 3 of the Bankruptcy Act. The pétition te revise, failing to 
show that Johnson was inselvent, but, on the contrary, shovving him 
to hâve been solvent on October 25. 1910, discloses no error on the 
part of the trial court in not adjudicating him a bankrupt on either 
of thèse greunds. 

[4] The only other act of bankruptcy charged is that en October 
29, 1910, he conveyed and transferred his property te Herman Ailes 
with intent to hinder, delay, and def raud his créditer ; and the chattel 
mortgage of that date is the only conveyance or transfer relied upon 
to sustain this charge. A prier mortgage had been given to Ailes by 
Johnson for the purchase priée ef the first stock ef goods purchased 
by him. This was in March, 1910. But, as it was superseded by the 
mortgage ef October 29th of that year, it ceases to be ef interest in 
this case, except as it bears on the question of actual fraud herein- 
after discussed, and no further référence will be made ef it. The 
mortgage in question was duly acknowledged by Johnson on the day 
of its date, October 29, 1910, and was filed for record and duly re- 
corded in the recorder's office of the city of St. Louis, where the par- 
ties resided and the property was situated, on November 1, 1910. 
The mortgagor was then solvent and apart from the légal efifect of 
the pecuHar provisions of the mortgage in question the transaction 
would not hâve been with intent to hinder, delay, or defraud cred- 
itors. 

Because the mortgage authorized the mortgagor to remain in pos- 
session of the stock of goods andi sell the same in the usual course 
of business without any obligation to apply the proceeds to the pay- 
ment of the mortgage debt, it was a conveyance to the use ef the 
mortgagor, and was constructively fraudulent and void in law as to 
creditors within the meaning ef the Missouri statute governing fraud- 
ulent conveyances. Sections 2880 and 2881, R. S. 1909. Thèse déclare, 
in substance, ( 1 ) that any conveyance ef goods and chattels in trust 
to the use of the person making the conveyance; and (2) that any 
conveyance of goods and chattels made with intent to hinder, delay, 
or defraud creditors is void as te creditors and purchasers. That this 
is the meaning of thèse sections and that a conveyance contrary to 
their provisions censtitutes a constructive fraud at least is manifest 
bv référence to the following Missouri décisions: White v. Graves, 
68 iÎD. 218; Kuh v. Garvin, 125 Mo. 547, 28 S. W. 847; Barton 
V. Sitlington, 128 Mo. 164, 30 S. W. 514; Bank v. Powers, 134 Mo. 
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432, 35 s. W. 1132; Rubber Mfg. Co. v. Supply Co., 149 Mo. 538, 
50S. W. 912. 

[ 5 ] It may be admitted that this constructive f raud or fraud in law 
is équivalent in many respects to fraud in fact (Knapp v. Milwaukee 
Trust Co., 216 U. S. 545, 30 Sup. Ct. 412, 54 L. Ed. 610), and that, 
if there was nothing else in this case except the mortgage of October 
29, 1910, which constitutes a transfer to the use of the mortgagor, an 
adjudication of bankruptcy on the ground that the transfer was de- 
signed to hinder, delay, or defraud creditors would hâve been war- 
ranted. Thèse statutes relating to the force and efïect to be given 
to conveyances of property in Missouri must be construed by us as 
they are construed by the Suprême Court of the state. Bryant v. 
Swofiford Bros., 214 U. S. 279, 290, 29 Sup.' Ct. 614, 53 L. Ed. 997. 
To the décisions of that court, therefore, we must look for our guid- 
ance in this case. They déclare with perfect unanimity, as already 
pointed out, that a conveyance to the use of a mortgagor, although 
good as between the parties themselves, is constructively fraudulent 
as to creditors ; but they dteclare with equal unanimity that, in the ab- 
sence of actual fraud, the constructive fraud implied from such a 
conveyance is purged away even as to creditors by the mortgagee 
taking possession of the property mortgaged before the creditors seize 
the property or take any action to enforce their rights to it. Greeley 
V. Reading, 74 Mo. 309; Dobyns v. Meyer, 95 Mo. 132, 8 S. W. 251, 
6 Am. St. Rep. 32 ; Petring v. Chrisler, 90 Mo. 649, 654, 3 S. W. 405 ; 
Rubber Mfg.:Co. v. Supply Co., supra; Joseph, Nelke & Go. v. Bold- 
ridge, 43 Mo. App. 333, 336 ; Jackson v. Burgess, 143 Mo. App. 438, 
128 S. W. 821. , _ 

A few quotâtions from the opinions in the foregoing cases will dis- 
close the view of the Suprême Court on the subject. For instance, 
in Dobyns v. Meyer it is said: 

"Notwithstandlng thé agreemeht that the manut'acturing Company [the 
mortgagor] might sell the stock in trade in the usual course o£ business, 
the deed of trust was valid as betwe.çn the parties thereto. No actual fraud 
was intended by the parties, and it would seem that, if the objectionable 
paroi agreement was abrogated before the rights of creditors attached, the 
deed of trust ought to be held valid fronl that time on, even as to creditors. 
An entirely new pledge, freed from such agreement, would hâve been valid. 
ïhe effect of taking possession under the deed of trust for the purposes there- 
in specified, with the consent of the assignée, was to abrogate the previous 
objectionable paroi agreement." 

In Petring v. Chrisler it is said: 

"Where the mortgagee, in good faith, takes actual possession of the goods 
prior to the levy of the attachment, for the purpose of seeuring the payment 
of his debt, and: continues to hold the actual possession up to the time of 
the levy, he wijl be protected, and will, in that event, hold the goods as 
against the subséquent attachlng creâitor, and that, under this state of facts, 
it is immaterial that the mortgage contains stipulations which render it vold, 
except as betweèn the parties." 

In Rubber Mfg. Co. v. Supply Co., the court says that the taking 
by the mortgagee of possession before a créditer 's seizure of goods 
"would hâve cured the invaKdity with which those deeds of trust were 
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tainted provided always the subséquent conduct and agreements be- 
tween the beneficiary bank, and the grantor and trustée do not disclose 
that thèse trust deeds and the possession of the trustée were in fact 
a scheme for the use of the grantor, and designed to hinder, dlelay, 
and defraud the other creditors of the grantor." 

In Joseph, Nelke & Co. v. Boldridge the rule of the Suprême Court 
of the State was succinctly stated by the Court of Appeals as follows : 

"It appears from the plalntilïs' évidence that possession was taken by both 
Boldridge and Muldrow [the mortgagees] of the goods conveyed In the In- 
struments, now challenged for fraud, prior to any levy of plalntiffs' attach- 
ment wrlt upon them (no such levy being ever made), and prior to the In- 
stitution of the présent suit in equity. Thèse mortgages, therefore, although 
fraudulent in lavF as to creditors, were, in the absence of any fraud in fact, 
purged of the légal fraud by delivery of the goods, and validated even as 
against creditors." 

In Jackson v. Burgess the same court said : If a mortgage on Per- 
sonal property contained permission to the mortgagor to remain in 
possession and to sell at retail without accounting to the plaintiff foi 
the proceeds the mortgage was fraudulent as to the attaching cred- 
itors though the debt itself was valid), but, "if before an attachment 
was levied the property was taken into the actual possession of plain- 
tiff, it gave him a valid lien thereon, and he had a right to the posses- 
sion to the exclusion of the attachment creditors." 

Thèse décisions would seem to indicate very clearly that a mort- 
gagee in a mortgage made actually in good faith with no intent to 
hinder, dclay, or defraud, but in which there was a constructive fraud 
like that in this case, may favor the mortgagor by permitting him to 
go on with his business in the usual course, subject only to the hazard 
or risk of creditors or purchasers seizing the property or otherwise 
asserting their right to it because of the constructive fraudi, before 
he, the mortgagee, takes actual possession. In other words, the déci- 
sions seem to confer upon the mortgagee the opportunity of curing 
or purging from the mortgage the objectionable provision and validat- 
ing. the same even as to creditors by actually taking possession of the 
property mortgaged pursuant to a power reserved in the mortgage 
enabling him to do so, before any creditors assert their right to it 
by seizure or otherwise. The mortgage in this case being of record, 
imparted, according to the laws of the state of Missouri, notice to the 
public, and, of course, to the creditors of the mortgagor, of ail of its 
provisions. They at any rate had constructive knowledge of the mort- 
gage and of its provisions, equally as certain of being real as the mort- 
gagee's constructive fraud was certain of being actual. They therefore 
knew that the mortgage was goodl as between the parties, and knew 
that they might proceed against it and fix a lien upon it for their 
claims superior to the right of the mortgagee if they desirèd to ex- 
ercise the requisite diligence to do so. They knew that they must act 
if at ail before the mortgagee should exercise his right to take posses- 
sion of the property. Their failure to do so indicates their confidence 
in the honor and integrity of their debtor, and emphasizes what is 
apparent in this case, the solvency of their debtor and the actual good 
faith of his transaction with the mortgagee. There are, therefore. 
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no équitable considérations which in atiy manner incline us to ignore 
the doctrine of the state of Missouri which makes for the benefit of 
the mortgagor in this case. 

Except for the suggestion that the constructive fraud inhérent in 
the mortgage itself constituted an act of bankruptcy as soon as the 
mortgage was made and that it persisted until the petitioning credi- 
tors proceeded in this case, notwithstanding the possession taken by 
the mortgagee, we would not further protract this opinion. In answer 
to that suggestion we can only refer to the doctrine of the Suprême 
Court of the state of Missouri which in effect makes the act of tak- 
ing possession cure or purge away any constructive fraud which may 
hâve persisted until the act of taking possession occurred. The right 
to take possession conferred by the mortgage itself and thus to cure 
the constructive fraud seems to be an antidote accompanying the 
poison, which if taken before creditors take action afïords an effective 
remedy. 

[6] Some argument is made that in as much as the mortgage con- 
veyed after-acquired property it was fraudulent. This argument is 
fully answered by the cases of Keating v. Hannenkamp, 100 Mo. 
161, 13 S. W. 89, and New England Nat. Bank v. Northwestern Nat. 
Bank, 171 Mo. 307, 71 S. W. 191, 60 L. R. A. 256. Taking posses- 
sion by the mortgagee of after-acquired property which by the terms 
of the mortgage was pledged to secure the debt of the mortgagee 
effectually subjects such property excîept as to prior purchasers and 
attaching creditors to the obligations of the instrument. 

A critical considération of the facts disclosed by the pétition be- 
fore us convinces us that no error was committed in decHning to 
adjudicate Johnson a bankrupt. Therefore the pétition to revise his 
action in so doing is dismissed. 

HOOK, Circuit Judge, dissents. 



In re IKON OLAD MFG. 00. 

(Circuit Court of Appeals, Second Circuit. May 6, 1012.) 

No. 210. 

Tbial (§ 177*)— Cross-Motions for Direction of Vebdicï^Effect. 

The fact that each part}' aslis for a peremptory Instruction to flnd in 
his favor does not suhmit the Issues of fact to the court, so as to de- 
prive either party of the right to ask otlier instructions, and to except 
to the refusai to give them, or of the right to hâve questions of fact sub- 
inltted to the Jury, where the évidence thereon is conflicting, or divergent 
luferences can be drawn therefrom. 

[Ed. Note. — For other cases, see Triai, Cent. Dig. § 400; Dec. Dlg. 
, i 177.*] 
Trial (§ 139*) — Direction of Verpic5>— Power of Court. 

If the évidence is of such a conclusive character that upon it as a 
whole the court would feel constralned to set aside a verdict, If rendered 
in favor of one party, it may direct a verdict in favor of the other 



•For other cases see Bame topic & § numeek in Dec. & Am; Digs. 1907 to date, & Rep'r Indexes, 
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party, although there be eonflicting évidence as to détails not essential 
to a oonclusion. 

[Ed. Note.— For otlier cases, see Triai, Cent. Dig. §§ 3.32, .333, 338-341, 
365; Dec. Dig. § 1.39.*] 

3. BAKKKUPTCY (§ 9.5*)— iNVOLUiNTAEY PBOCEEDINGS — ISSUE OF INSOLVENCÏ — 

DiEECTiON OF Verdict. 

On the trial of the issue of insolvency in involuntary proceedings 
agalnst a corporation, the court was justified in directing a verdict of 
insolvency where, although tbe books showed an excess of assets over 
liabilities, tbe président of the corporation, wbo was also the sole stock- 
holder, testifled to errors in the books wbicb, if corrected, would uiake 
them show an excess of liabilities, and there was no testimony to show 
a better flnancial condition tbau thus appeared. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 132, 140, 
145 ; Dec. Dig. § 95.*] 

In Error to the District Court of the United States for the East- 
ern District of New York. 

In the matter of the Iron Clad Manufacturing Com[jany, bankrupt. 
From an order of adjudication, the bankrupt brings error. Affirmed. 

See, also, 192 Fed. 318, 112 C. C. A. 94; 194 Fed. 906. 

This cause cornes hère upon writ of error to review a judgment 
dated December 2, 1911, adjudging the Iron Clad Manufacturing Com- 
pany to be a bankrupt. The company demanded a jury trial of the 
issues raised by the pétition in bankruptcy, and the same came duly 
on for trial. The onlv essential issue was that of insolvency as de- 
fined by the Bankrupt Act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. 
S. Conip. St. 1901, p. 3418]). After several days' trial, both sides 
rested, and after disposing of varions motions made, the trial judge 
directed a verdict of insolvency against the corporation. 

J. A. Allen, for plaintiff in error. 
J. A. Garver, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). [1, 2] 
We find nothing in the varions motions made at the close of the case 
to preclude the bankrupt from asking that the issues be sent to the 
jury. The fact that each party asks for a peremptory instruction to 
fînd in his favor does not submit the issues of fact to the court, so as 
to deprive either party of the right to ask otlier instructions, and to 
except to the refusai to give them, or to deprîve him of tlie right to 
hâve questions of fact submitted to the jury, where the évidence on 
the issues joined is eonflicting, or divergent inferences can be drawn 
therefrom. Buetell v. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 
L. Ed. 654. But if the évidence is of such a conclusive character 
that upon it as a whole the court would feel constrained to set aside 
a verdict, if one were rendered in favor of one party, it may direct a 
verdict in favor of the other party, althougli there be eonflicting évi- 
dence as to détails not essential to a conclusion. Empire State Cattle 
Company v. Atchison, Topeka & Santa Fé Railroad, 210 U. S. 1, 28 
Sup. Ct. 607, 52 L. Ed. 931, 15 Ann. Cas. 70. 

•For otlier cases see same topic & § numbeb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexe» 
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[3] In the case at bar there was some testimony introduced by the 
creditors as to alleged errors in the books and as to alleged excessive 
valuations of property. The witnesses who gave this testimony were 
cross-examined, and if that were ail there was in the case, it might 
be that the bankrupt was entitled to hâve it sent to the jury to déter- 
mine as to its evidentiary weight. But there is other testimony com- 
ing from the bankrupt itself of such a character that, in our opinion, 
a verdict in favor of the bankrupt, had one been rendered, should not 
be allowed to stand. 

The bankrupt's books were produced. It is contended that they 
were incomplète, and that, therefore, under Bankrupt Act, § 3, subd. 
"d," the burden of proof of solvency rested on the alleged bankrupt. 
This point need not be considered. 

The books produced showed on their face an excess of assets over 
liabilities of about $350,000. The creditors called an accountant, who 
testified to very many instances of error in the books, from a book- 
keeper's standpoint. They also called a witness who, professing to 
be an expert, testified to many instances where assets were, as he said, 
greatly overvalued on the books. Apparently this testimony is highly 
persuasive ; but the bankrupt was entitled to bave it submitted to the 
jury to pass upon, if it were ail there was to impeach the accuracy 
of the books and to sustain the allégation of insolvency. For the pur- 
poses of this appeal, therefore, it may be wholly disregarded — treated 
as if it had never been introduced in the case. Without it, was the 
trial judge warranted in directing a verdict of insolvency? We think 
he was, because of the testimony of Mrs. Seaman as to two errors 
in the books. Upon the bankrupt's own books and her testimony in- 
solvency was clearly shown. 

Mrs. Seaman was the président and treasurer of the bankrupt, and 
its sole stockholder. There are no minority stockholders, and she is 
practically herself the bankrupt. Her own testimony it does not lie 
within her own mouth to impeach. She testified that the bankrupt, 
at the time in question, owed her $200,000, and also owed the Amer- 
ican Steel Barrel Company $300,000. Of thèse amounts the books 
showed only an indebtedness to Mrs. Seaman of $15,235.98, so that 
there was an excess of liabilities over those stated in the books of 
$474,764.02, much more than sufficient to wipe out the excess of assets 
over liabilities which the books showed. 

The substance and efïect of Mrs. Seaman's testimony was the cor- 
rection of errors in the bankrupt's books by the bankrupt itself. The 
resuit was that, when both sides rested, thé books thus corrected 
showed an excess of liabilities over assets of about $125,000, with no 
testimony to show that its financial condition was any better than the 
books, corrected by its own oiificer, indicated. To send the case to the 
jury under such circumstances, when a verdict of solvency, if ren- 
dered, would bave to be set aside as against the évidence, would hâve 
been an improper proceeding. The trial judge rightly directed a verr- 
dict as he did. 

If any confirmation of the conclusion that the corporation was in- 
solvent were required, it might be found in the schedules in bank- 
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fuptcy filed by îts attorney about a month after the décision of the 
District Court now under review. They show the liabilities to be very 
lavgely in excess of the assets. Thèse schedules are no part of the 
record brought hère by the writ of error, but were submitted at the 
argument by counsel for the creditors in support of a motion to dis- 
miss the appeal upon the ground that the questions raised hère had be- 
come académie, since, in the event of a reversai for any error of prac- 
tice, a new trial would follow, upon which creditors could submit the 
schedules as sufficient proof of insolvency. It is not necessary to dé- 
cide this preliminary motion, as we are satisfied that the allégation 
that there was error in instructing the jury to find a verdict of in- 
solvency is unsound. 
The decree is affirmed. 

COXE, Circuit Judge. I concur în the resuit but prefer to rest the 
décision upon the fact that the question bas now become académie. 
The schedules filed by the bankrupt since the décision of the district 
court show beyond question that the bankrupt was and is insolvent. 
If a new trial were granted, the resuit would inevitably be the same. 
The bankrupt cannot deny its own statements and admissions found 
in the papers filed by it. Courts do not sit to hear moot questions, 
however interesting they may be, and we bave frequently held that 
where, for any reason, there has ceased to be a controversy between 
the parties, we will not listen to a discussion of the issue which previ- 
ously existed. 

Two of thèse cases arose during the présent term, viz., Victor Talk- 
ing Machine Co. v. American Graphophone Co., 191 Fed. 1007, de- 
cided February 6, 1912, and In re Lloyd Italiano Societa Di Navigazi- 
one, 196 Fed. 1006, 115 C. C. A. 671, decided April 8, 1912. In the 
latter case we said : 

"It appears from the papers and was admitted at the argument that a 
décision of the interesting question debated, no niatter how it may be de- 
cided, will in no way change the final decree entered in tlie District Court. 
The fact that the question is one which the .shipping interests of this and 
other countries wish to hâve settled is uuimportant. This court does not 
slt to hear moot questions." 

The schedules filed by the bankrupt are properly before us upon a 
motion made prior to the argument to dismiss the appeal. 



BOOTH V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. March 15, 1912.) 

No. 2,069. 

1. lUDICTMENT AND INFOBMATION (§ 53*) INDOESEMENT OF WlTNESSES' NAMES 

— Necessitt. 

Under Carter's Ann. Code Cr. Proc. Alaska, § 270, deflning an informa- 
tion, the names of witnesses for the prosecution need not be indorsed 
thereon. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dlg. 
§ 162 ; Dec. Dlg. § 53.*] 

•For oth«r cases Bee B4me toplc & S numbbb tu Dec. & Am. Dlgs, 1907 to date, & Rep'r ladexes 
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2. Inxoxicating Liqtjors (| 216*)— Saxes Withoxjt License — Infoitmation— 

SuFFiciENCT— Description of Liquor. 

An information under Oarter's Ann. Code Cr. Proc. Alaska, | 472, 
cliarging tliat accused èngaged in the sale of intoxieating liquoïs without 
: a lioense, is sufflcieut without namingiany particnlar liquor. 

[Ed. Note.— For otlier cases, see Intoxieating Llquors, Cent. Dig. §§ 230- 
233; Dec. Dig. §216.*] • 

3. Intoxicating Liquoks (I 217*) — Sales Without License — Information^ 

SUFFICIENCY— QUANTITY SOLD. 

An information undev Oarter's Ann. Code Cr. Proc. Alaska, § 474, for 
selling intoxieating liqîior witliout a license, is not insufficient for falling 
to allège the quantity^old. 

[Ed. Note.^For otlïer cases, see Intoxieating Wquors, Cent. Dig. §§ 234, 
235 ; Dec. Dig. § 217.*] 

4. Intoxicatino Liquors (§ 218*) — Unlawftjl Sales — Information— Suffi- 

CIENCY — PaYMENT OF PhICE. 

An allégation that intoxieating liquor lias been unlawfully sold imports 
payment of the priée theref or. 

[Ed. Note.^For other cases, see Intoxieating Liquors, Cent. Dig. § 236 ; 
Dec. Dig. § 218.*] 

6. Intoxicating Liquors (| 219*) — Unlawful Sales — Information— Requi- 
siiES— Name of Pxjrchaseb. 

An information for unlawfully selling Intoxieating liquor Is not subject 
to be quashed because It fails to name the buyer. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. §§ 237- 
239 ; Dec. Dig. § 219.*] 

6. Intoxicating Liquors (§§ 202, 203*)— Unlawful Sales— Information— 

ReQUISITES — SCIENTEB. 

An information under Oarter's Ann. Code Or. Proc. Alaska, § 472, for 
selling intoxicating liquor without a license, need not allège a scieuter 
or a criminal intent. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. §§ 222, 
223 ; Dec. Dig. §§ 202, 203.*] 

7. COSTS (I 322*) NONPAYMENT— IMPEISONMENT. 

Under Oarter's Ann. Code Or. Proc. Alaska, § 190, which provides that 
a judgiuent requiring payment of a fine shall direct that défendant be 
imprisoued uutil the fine be satisfied, etc., imprisonment for nonpayment 
of costs is unauthorized. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 1202-1206; Dec. 
Dig. § 322.*] 

In Error to the District Court ot the United States for the Third 
Division of the District of Alaska. 

C. R. Booth was convicted of selling liquor without a license, and 
he brings error. Modified and affirmed. 

L. V. Ray, of Seward, Alaska, for plaintifif in error. 
George R. Walker, U. S. Atty., of Valdez, Alaska. 
J. Lindley Green, Asst. ,U. S. Atty., of Seward, Alaska. 
Robert T. Devlin, U. S. Atty., and Benjamin L,. McKinley, Asst. 
U. S. Atty., both of San Francisco, Cal. 

Before GILBERT and ROSS, Circuit Judges, and WOLVER- 
TON, District Judge. 

*For other cases see same topic & S nxjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Inde-iea 
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GILBERT, Circuit Judge. The p]aintiff in error was' convicted 
upon an information charging him with the violation of section 472 
of Carter's Annotated Gode of Griminal Procédure of Alaska, which 
prèscribes a penalty for selling liquor without a license. The in- 
formation was as follows: 

"J. Lindley Green, assistant United States attorney for the Thii'd Divisiori 
of the District Court of Alaslia, informs the court: That the défendant, C. R. 
Booth, is gullty of the crime of enguging in the sale of intoxicatlng liquors 
without having procured a license of the District Court for the Third Divi- 
sion of the District of Alasfta, or any division thereof, so to do, That said 
crime was committed as follows, to wlt: That the said C. R. Booth, at Gird- 
wood, in Kenai precinct, in the Third Division of the District of Alaska, he. 
the said C. R. Booth, not having proenred a license froin, the District Court 
for the District of Alaska, Third Division, or any division thereof. to engage 
in the sale of intoxicatlng liquors at retall, did, on the flfteenth day of Feb- 
ruary, nineteen hundred and eleven, engage in the sale of intoxicatlng liquors 
at retail, ail contrary to the lorm of the statute In such case made and pro- 
vided and against the peace and dlgnity of the United States of America. 

"Dated at Valdez, in the district and division aforesaid, the 7th day o' 
March, nineteen hundred and eleven. J. Lindley Green. 

"Assistant United States Attorney for the District of Alaska, 

"Third Division." 

"United States of America, District of Alaska, Third Division — ss. : 

"J. Lindley Green, being first duly sworn, on oath déposes and says : Tha 
he is assistant United States district attorney for the District of Alaske 
Third Division; that he has read the foregoing information; knows the cor 
tents thereof and that the said coniplaint is true. J. Lindley Green. 

"Subscribed and sworn before me this 7th day of March, 1911. 

"Don A. Stewart, 
"Kotary Public in and for the District of Alaska, 

"Residing at Valdez. [Seal.] 

The plaintifï in error made no demand for a bill of particulars, 
but moved to set aside, quash, and vacate the information for the 
reason that the same failed to inform the plaintiff in error of the 
nature and cause of the accusation against him, or to exhibit the 
names of the witnesses upon whose testimony it was based. A mo- 
tion was made in arrest of judgment on similar grounds. 

[1] It is urged that the information was insufficient, in that no 
name of any witness was indorsed thereon, that the information doe£ 
not State on its face a description of the intoxicatlng liquors allegecî 
to hâve been sold, nor the quantity thereof, nor the name of the 
purchaser thereof or the price paid therefor, and that it fails to 
State that said liquor, if sold, was not sold for médicinal, mechanical, 
or scientific uses, and that it does not identify any particular act 
charged so as to enable the accused to meet the same. The case of 
State V. Warren, 41 Or. 348, 69 Pac. 679, is cited to the proposition 
that the information is fatally defective for want of indorsement 
thereon of the names of witnesses. That décision, however, was 
based upon a statute enacted February 17, 1899, which provided : 

"That the name of each vt'itness examined ou oath or affirmation by a dis- 
trict attorney in support of any information shall be inserted at the foot uf 
such information or endorsed thereon before the same is filed : other\vise the 
testimony of such witness can not be heard against the défendant at the 
trial of such information." 
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There is no such provision in thé Criminal Code of Alaska. It is 
true that it is therein provided that, when an indictment is found, the 
names of the witnesses examined before the grand jury must be 
inserted ai the foot of the indictment or indorsed thereon, but 
there is no similar provision in the section of the Code which au- 
thorizes the prosecution of offenses by information. Section 270, 
c, 31, of the Criminal Code, déclares: 

"That an information l8 the allégation or statement made hefore a magis- 
tràte and verlfled by the oath of the party inaking it that a person bas been 
gtollty of some designated crime." 

' The information in this case complies with that statute. 
[2-8] As to the other objections to the information, it may be ob- 
served, first, that in describing the liquor sold it is generally sufficient 
to foilow the language of the statute on which the prosecution is 
founded, and that the information mày describe the liquor as spir- 
ituous or intoxicating liquor without naming any particular liquor (23 
Cyc, 228, and cases there cited) ; second, an allégation as to the quan- 
tity sold is never necessary where the quantity of liquor sold is en- 
tirely inlmaterial to the particular offense charged (23 Cyc. 230, and 
cases there cited) ; thirdi the allégation that liquor has been sold 
sufficiently imports the payment of a price therefor (23 Cyc. 231); 
fourth, it is the decided weight of authority that an indictment which 
is otherwise sufficiently certain will not be quashed merely because 
it fails to name the purchaser of the liquor (23 Cyc. 232 ; Myers v. 
People, 67 111. 503; Junction City v. Webb, 44 Kan. 71, 23 Pac. 1073; 
State V. Munger, 15 Vt. 290'; Osgood v. People, 39 N. Y. 449; State 
v. Bodeckar, 11 Wash. 417, 39 Pac. 645; State v. Chisnell, 36 W. Va. 
659, 15 S. E. 412; United States v. Gordon, 1 Cranch, C. C. 58, Fed. 
Cas. No. 15,233; Stajje v. Wingfield, 115 Mo. 428, 22 S. W. 363, 
37 Am. St. Rep. 406) ; and, fifth, it is not necessary to allège a scien- 
ter or a criminal intent unless the statute expressly includes knowl- 
edge or intent as an ingrédient of the offense (McCutcheon v. People, 
69 111. 601 ; Bacot v. State, 94 Miss. 225, 48 South. 228, 21 L. R. A. 
[N. S.] 524, 136 Am. St. Rep. 574; State v. Abbott, 31 N. H. 434). 
In the case last cited, the court said: 

"It will be observed that the statute upon which thèse Indictments are 
founded does not contain the term 'willfully,' or any other équivalent term. 
It makes the offense to consist in the illégal sale itself ; and, If a sale is made 
contrary to the statute and without license, the seller is Uable, even though 
he may be ignorant of the law, and bave no intent to violate the statute of 
tiie State. It is not an essentlal part of the offense that the sale be made will- 
fully and with the intent to break the law ; and, inaamuch as the statute does 
not contain the teim, it is, in our opinion, unnecessary to be so alleged in the 
indictment," 

[7] Error is assigned to the judgment and sentence in that the 
plaintiff in error is adjudged to pay a fine of $250 and the costs 
of the prosecution taxed at $850.05, and that he be confined in jail 
until the said fine and costs are paid, not to exceed one day for 
every $2 of said fine and costs. It is contended that the law does 
not authorize such imprisonment for the nonpayment of costs. Sec- 
tion 190 of chapter 19 of the Criminal Code provides: 
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"That a Judgment that the défendant pay a fine must also direct that he be 
Imprisoned in the county jail until the fine be satisfied, specifying the extent 
of the imprisonment, which cannot exceed one day for every two dollars of the 
fine." 

Section 192 provides: 

"That a judgment that the défendant pay money, either as fine or as costs 
and disbnrsements of the action or both, must be doeketed as a judgment In a 
civil action, and may be enforeed by exécution against the property of the 
défendant in lilie manner as judgments in civil cases are enforeed: Provided, 
that where the judgment directs that the défendant shall be imprisoned until 
the fine or penalty imposed is paid, the issue of an exécution on the judgment 
shall not operate to discharge the défendant from imprisonment until the 
amount of tbe judgment is collected or otherwise paid." 

The gênerai rule is that the défendant cannot be imprisoned for 
costs in the absence of express statutory authority therefor. 11 Cyc. 
291, and cases there cited. The question hère is whether the pro- 
viso contained in section 192 above quoted should be construed to 
mean that législative authority is given for such imprisonment for 
costs. The meaning of the proviso is somewhat obscure, but in view 
of the express terms of section 190 which authorizes imprisonment 
only until the fine shall be satisfied, and the first clause of the pro- 
viso, which refers to a judgment "that the défendant shall be im- 
prisoned until the fine or penalty imposed is paid," we do not think 
that the last clause should be held to enlarge or change the prior 
clear and unambiguous provisions. 

The judgment, therefore, will be so modified as to strike there- 
from that portion thereof which provides for imprisonment of the 
plaintiff in error until the costs be satisfied. In other respects the 
judgment is affirmed. 



ERIE R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. June 21, 1912.) 

No 1,582. 

Railroads (§ 229*) — Régulation— Inmcrstate Commerce— Equipment. 

Safety Appliance Act March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. 
St. 1901, p. 3174), provides that no common carrier engaged in Interstate 
commerce by railroad shall use on its line any locomotive In moving In- 
terstate trafllc which is not equlpped with a power drlving wheel brake 
and appllances for operating the train-brake system, or to run any train 
in such traffie that bas not a sufliclent number of cars In it so equipped 
wlth power or train brakes that the engineer can control its speed with. 
out requiring the use of hand brakes. Held, that such act did not apply 
to the switching opérations of a railroad in its yard, so that where de- 
fendant railroad maintained tracks In Jersey City and Weehawken where 
trains were assembled arid broken up, and from those points taken inland 
IVa miles from Jersey City and 3% miles from Weebawken to Bergen by 
yard englues, where the cars were again flnally reclassifled and trains 
made up to go over the road, It was not gullty of violatlng the act by 
failing to bave such trains equipped as provided. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dig. § 743 ; Dec. Dig. 
§ 229.* 

Duty of railroad companies to furnlsh safe appliances, see note to Fel- 
ton V. Bullard, 37 0. C. A. 8.] 

•For other cases see came tople & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexa 
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In Error to the District, Court of the Oriited States for the District 
of New Jersey. . 

Action by the United States of America ag^iinst the Erie Raih-oad 
Company. Judgment for the United States, and défendant brings 
error. Reversed. 

Collins & Corbin, of Jersey City, N J. (Geo. S. Hobart, of counsel), 
for plaintiff in error. 
John B. Vreeland, of Morristown, N. J., U. S. Atty. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below the United 
States brought suit against the Erie Railroad Company to recover 
penalties for 26 violations of the Safety Appliance Acts. The ver- 
dict was rendered on instructions of the court below, which held that 
on the facts shown the railroad was guilty of violating the act. On 
the imposition of a penalty on each of said counts, the railroad sued 
out this writ of error. 

Eighteen of the counts, which we will first consider, charged that 
the railroad had moved that number of trains without having at least 
75 per cent, of said cars controlled by air brakes, in violation of 
the act of 1893, which provides : 

"It shall be luilawful for any comiuon carrier engaged In Interstate com- 
merce by railroad to use on its line any locomotive engine in moving Inter- 
state trafflc not equlpped with a power drlving-wheel brake and appliaiices 
for operating the train-brake System, or to run any train in sueh traffic after 
said date that lias not a sutficient number of cars in it so equipiic " with pow- 
er or train braises that the engiueer on the locomotive drawin:;; such train 
can control its speed without requiring brakemen to use the conjmon hand 
brake for that purpose." 

It is conceded by the government that this act does not apply to, 
or at least has never been enforced as to, switching opérations. 
Manifestly such is the reasonable construction of the act. Its pur- 
pose was to compel railroads to equip trains in interstate transit with 
air brakes, thereby contributing not only to the safety of passengers 
and crews, but saving brakemen, so far as possible, from the dan- 
gers incurred in manipulating hand brakes. That it was meant to 
apply to train transit as contrasted with switching opérations is clear, 
not only from the essentially différent character of the opération, 
but from the wording Ôf the act itself . Railroad men recognize in 
the terms "switching crew" and "train crew" the différence between 
the two occupations. Switching is recognized as the more dangerous 
work and as calling for the most agile and expert of men, and the 
language of the act itself, "on its line," "in moving interstate traffic," 
"to run any train in such traffic," "control its speed without requiring 
brakemen to use the common hand brake for that purpose," are ail 
fittingly used in describing a train on its line proper running in such 
traffic and within such control by its engineer, rather than to describe 
the sorting and switching work carried on in a terminal switching 
yard. Indeed, a court in its observation of the practical opération of 
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railroâds takes judicial notice of the fact that the transportatîon work 
of a great modem railway covers two distinct fields of opération : 
One, the hauling of its trains in transit ; and, the other, the assemblage 
and distribution of the cars into such trains at terminal points. In- 
deed, the spacious and extensive territory required for such termi- 
nal facilities hâve in modem railroad practice brought into existence 
corporate terminal agencies whereby a single terminal System may 
be utilized by several roads, and the distinctive character of terminal, 
as contrasted with transportatîon, service is recognized in United 
States V. Terminal, etc., Àss'n, 224 U. S. 383, 32 Sup. Ct. 507, 56 
L. Ed. 810, No. 386 Oct. Term, 1911, in the Suprême Court of the 
United States decided April 22, 1912, vvhere it is said: 

"We are not unmlndful of the essential différence between terminal Sys- 
tems pi'operly so described and railroad transportatîon companies. ïhe flrst 
are but iustrumentalitles wbich asslst the latter in the transfer of trafflc be- 
tween différent lines, and In the collection and distribution of trafile." 

Giving then to the act the construction that it was not meant to 
cover bona fide switching opérations, we next inquire whether the 
car movements hère in question were really switching opérations of 
the railroad. The blueprint in évidence in this case shows that Ber- 
gen, Weehawken, and Jersey City are outposts of the triangular 
terminal System of the Erie Railroad, Jersey City and Weehawken 
being situate under four miles apart on the Hudson river and Ber- 
gen about 11/^ miles inland from Jersey City and 3% miles from 
Weehawken. At Weehawken there are about 80 tracks where cars 
are received by rail and lighter. Thèse tracks are used for the storage 
and preliminary classification of cars. After this initial classification 
the cars are either transferred to other terminais by lighter or hauled 
in trains to Bergen, where they undergo a f urther and final classifica- 
tion, and where trains are made up to go out over the road. Inter- 
cepting thèse 80 tracks at Weehawken, which run over the docks, 
there are two main Connecting freight tracks or roads which extend 
from Weehawken to the eastern portai of the Erie tunnel, which is 
almost a mile long, and which passes under the Palisades. The yard 
at Jersey City is used for initial classification in the same way as 
that at Weehawken for both railroad and lighterage transit, and from it 
main freight tracks extend to the eastern portai of the Erie tunnel, 
where they intersect the tracks from Weehawken. Near this tunnel 
is a eut through which the main Erie tracks run; but the tunnel is 
used exclusively for the transfer of freight cars between Bergen and 
Weehawken and between Bergen and Jersey City. Beyond the western 
end of the tunnel is the yard at Bergen, which contains 110 tracks. 
In one division of this yard west-bound cars which hâve been brought 
from Jersey City and Weehawken are reclassified and drilled into 
trains which proceed from thence to western destinations. In receiv- 
ing trains from the west the same process is reversed, viz., réception 
at the Bergen terminal, classification and distribution into subdivi- 
sions for the respective terminais at Weehawken and Jersey City, 
where they are again classified for docks and other points of destina- 
tion. The transfers from Weehawken to Bergen and from Jersey 
197 P.— 19 
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City to Bergen are limited to 35 cars in each transfer, since the 
Bergen tracks in some subdivisions of the yard are each limited to 
35 cars' capacity. ■ 

The question hère involved is whether in making such transfers 
from the Jersey City and Weehawken yards, respectively, to the Berg- 
en yard, the railroad must couple up the air brakes on such trains of 
cars. To us it seems clear that there was évidence tending to show 
that the whole triangle fornied by the Bergen, Jersey City, and Wee- 
hawken yards constitutes; unitedly a single terminal classification yard. 
While the distance between two of thèse points is over three miles, 
it is évident, from the narrow strip of land that is left along the river 
front by the Palisades, that this wide spread of space is topograph- 
ically required to permit the compHcated car transfer and classifica- 
tion of a great railroad's terminal traffic. It is in such yards that the 
contest against inextricable confusion and freight congestion must 
be waged. When we corisider that in thèse yards more than 1,500 
east^bound cars alone are handled at least twice a dayy and that the 
standing room alone required for thèse cars, estimating each car at 
40 feet, isupwards of 11 miles, without any allowance made for shift- 
ing space, the necessity for extended trackage is apparent. Thèse 
three yards are ail under one yardmaster, are ail known as the 
Jersey City Terminal, and cover about 140 miles of track space, 
and, as we hâve seen, topographically a part of this yard has 
to be lôcated at Bergen and to be reachedby tunnel. AU 
the work in the Erie Terminal is dbne by switching crews 
and engines, and during every movement of the cars in this terminal 
yard they are not handled in any way by train crews or train engines, 
nor is there any movement by schedule. As soon as a sufficient num- 
ber of cars are gathered at any of the classification yards, they are 
sent forward to the other yard for further classification. The testi- 
mony is that, on each of thèse interyard movements, it would require 
about halfi an hour to couple up each train of cars, and the proof is 
uncontradicted that, if air brake couplings are required, "the conges- 
tion at the terminais would be so great that we could not handle our 
business." It is also shown that thèse interyard movements are at 
a speed of from six to eight miles per hour, and, while there are in- 
stances when that speed is exceeded by the men, this is against the 
railroad's orders. 

Under thèse facts we think the court could not say to the jury, as 
a matter of law, the railroad was guilty of violating the law. To us 
it is clear that this beneficent law is made to fulfill its purpose when 
it is applied to trains finally made up for road service. It is to lessen 
the danger incident to such service, to averting collisions, to control 
train movements on grades, to obviate as far as possible the danger 
to men of working hand brakes on icy footings, and other dangers 
incident to road conditions, that this statute was meant to cover. The 
government, recognizing that the statute could not be applied to 
switching opérations, has not contended it should be applied there. 
But it is urged that considérable numbers of the cars initially classi- 
fied at the three respective points are moved on the main freight 
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tracks to and through the tunnel, and that they constitute trains, and 
such movement therefore falls within the wording of the statute. Of 
course, 35 cars coupled together and drawn by a locomotive make a 
train, for such connected cars are drawn and follow in the engine's 
train; but this mère word définition does not settle the question be- 
fore us. It is not a wrangle over mère names, but rather whether 
the railroad is hère doing a bona fide switching work which the law 
confessedly was not meant to cover. It has been suggested that rail- 
roads by making their terminal yards nominally cover many miles 
of tracks may évade the law; but, if such a case should ever arise, 
we now hâve no such case before us. We hâve hère a question of a 
great terminal located in a most congested freight center, and where 
the cost of terminal facilities, to say nothing of the dispatch of traffic, 
necessarily requires that a road restrict its terminal facilities to the 
narrowest limits, but where the interchange from land to water rout- 
ings necessarily calls for larger space. Indeed, the testimony of the 
government's inspector : 

"Q. Is It not the fact that ail thèse trains when they arrived at Bergen, 
we wlll say. coming from either Jersey City or Weehawken, are tliere split 
up and classifled and the cars sent to their différent destinations from 
there? A. Yes, sir; I understand it that way. 

"Q. It is what mlght be termed a classification yard, is it not? A. Yes. 

"Q. None of thèse trains that you hâve referred to as coming from Jersey 
City or Weehawken, none of them went any furtherî A. No; that crew dld 
not pull them further. 

"Q. That train was not taken oflC with the same cars in It? A. t suppose 
they were reclassified there. 

"Q. Each car was taken ont and put on the traek and then made up with 
other cars in a train for where they wanted to go. Isn't that the fact? A. 
I dldn't see them do that. 

"Q. That is the way they did it when you worked for the company, is it 
not? A. I suppose that Is the gênerai practice. 

"Q. And coming east, is it not the fact that they were ail stopped at Ber 
gen and sent from there to their destinations? A. Yes, sir; the same as at 
any other terminal point. 

"Q. Exactly as at Buffalo? A. Yes. 

"Q. The same as with the terhiinal at Buffalo? A. Yes, and ail over. 

"Q. And the arrangement is jnst the same as at any other terminal yard 
that you hâve mentioned? A. Yes, sir." 

— shows that practically the same terminal situation as that at Jer- 
sey City exists at Buffalo and other terminal points. We are pointed 
to no conditions incident to this short run which make the use of 
the air brakes essential to the safety of the shifting crew. The run 
is a brief one. There are neither grades to encounter, stops to be 
made, or protracted exposure. Under such circumstances, we think 
the court was not warranted in taking this case from the jury and 
itself holding the law had been violated. On the contrary, we think 
it should hâve admitted the rejected évidence, which constitutes the 
first assignment of error, that thèse were yard movements of cars 
and should hâve submitted to the jury the question whether the Ber- 
gen, Jersey City, and Weehawken yards together were or were not 
in fact a single shifting yard and that the car movements in and be- 
tween the same were switching opérations. If the jury find such to 
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be the casej, siiich finding would seem. to dispose ofi the questions 
raised. by the ,first eightcouats as to the'duty of the railroad in réf- 
érence to the cars whose equi'pment was found to be defective. So 
far as the proof s show, .thèse defects' mère discovered during the 
classificatiioii and inspection madean'ithe terminal.': Such, being the 
caèe, and there being a repair shop.proVided in such teritiinal, there 
is no reason why the railroad should not be permitted; to move the 
defective car from any part'of the terminal to such repair shop, and 
there is every reason ^ why the car should be shifted to that point and 
every facility for repair. there use,d, noris there -âny provision in the 
statute which forbids such raovenient in a switching yard. 

The case is therefore reversed, with permissionto the icourt below 
to grant a new trial if so nioved by the government. 



UNITED STATES v. KOBI-E c* ai , 
(Oireuit Court of Appeals, Elghth Circuit May 23, 1912.) 
No, 3,551. 

1. Indians (§ 16*) — Indian Bands— Minebal Leasks— Extension— Validity. 

Under Indian Appropriation Act' June 7, 1897; c. 3, 30 Stat. 72, author- 
Izing the leasing of Quapaw Indian lands for a term not exeeeding 10 
years for mlning or business purposes, overlapping leases for 10 years 
are not void, tliougli tlie later leases were not intended to operate as a 
surrender or eancellatlon of the earlier ones. 

[Ed. Note. — For other cases, sée Indians, Cent. Dig. § 45 ; Dec. Dig. 
§16.*] 

2 Indians (§ 16*) — Necessity— Effect of .OmssioN. 

That minerai leases of Indian lands were not acliuowledged did not 
affiect their validity as between the parties. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. § 45 ; Dec. Dig. 
§ 16.*] 

3. Indians (§ 16,*) — Indian .Lands — Kesibicïive . Sale. 

Where. mining leases on Quapaw Indian lands provided for payment 
in addition to a cash considération of royalties to the les.sor in a suui 
of money equal to 10 per cent of the market value of ail the minerais 
tafeen from the land, etc., the fact that at tlie time the leases were made 
and later assigned the minerai was in the ground and constituted a part 
of the realty did not render tlie leases invalid. as a sale of a part of the 
real esta te, in violation of Act March 2, 1895, c. 188, § 1, 28 Stat. 907, 
making such allotments inaliénable for 25 years from the date thei-eof. 

[Ed. Note.— For other cases, see Indiftns, Ceilt." Dlg. % 45; Dec. Dig. 
§16.*] i 

Adams, Circuit Judge, dissents. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Oklahoma. 

Action by the United States against Charles F. Noble and others. 
Judgment for défendants (United States v. Abrams, 181 Fed. 847), 
and the United States appeals. Afïirmed. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ivPaûl A. Bwert, Sp. Asst. Atty. Gen., for the United States. ■ 

VërnE. Thompson apd $. C. Fullerton (A. S- Thompson and J. }. 
Bulger, on the briefs), for appellees. , 

Eefore ADAMS and SMITH, Circuit Judges, and MARSHALL, 
District Judge. ; 

SMITH, Circuit Judge. The Quapaw Tribe of Indians were fihally 
located in Indian Territory, now Oklahoma, and, it was agreed their 
lands should be conveyed to them in common by the government un- 
der trèaty proçlaimed April 12, 1834 (7 Stats. 424). 

[ 1 ] March 23, 1893, the Quapaw National Council provided for the 
allotment of thèse lands in severalty. By the Indian appropriation 
act of March 2, 1895 (28 Stats. 876, 907), Congress ratified artd con- 
fîrmed thèse and future allotments subject to révision, correction, and 
approval by the Secretary of the Interior, and the Secretary was au- 
thorizéd to issue patents, and provided that such allotments should 
be inaliénable for 25 years from date of the allotment. In pursuance 
of this provision, there was allotted to Charley Quapaw Blackhawk 
200 acres of land, which was duly patented September 26, 1896. By 
Indian Apipropriation Act June 7, 1897 (30 Stats. 62, 72), it was pro- 
vided: ' 

"That the allottees of land withln the limlts of the Quapaw Agency, In- 
dian Territory, are hereby authorized to lease their lands, or any part there- 
of, for a term not exceedlng three years, for farming or grazlng purposés, 
or ten years for minlng or business purposés." 

Under this provision Blackhawk, on January 11, 1902, leased his 
allotment to A. W. Abrams for mining purposés, for 10 years, for 
$10 down and 5 per cent, in value of ail minerais, and $40 per annum 
for each paying gas well, with a guaranty that the royalties would 
equal $20 per annum. August 13, 1903, Abrams assigned this lease 
to the lowa & Oklahoma Mining Company. August 24, 1903, Black- 
hawk, for $18 and the continuance of the royalties and a guaranty 
of $21 a year therefrom, made a new lease for 10 years to A. W. 
Abrams, and expressly canceled the former lease. The new lease was 
assigned on November 2, 1904, to the lowa & Oklahoma Mining 
Company. March 25, 1905, Blackhawk, in considération of $10 and 
the payment of 5 per cent, royalties, leased his allotment to L. C. 
Jones and A. J. Thompson, for 10 years, subject to the lease of Jan- 
uary I (H), 1902, to Abrams. July 31, 1905, Jones assigned his in- 
terest in this lease to Thornpson. April 4, 1905, Blackhawk leased his 
allotment fôr 10 years to the lowa & Oklahoma Mining Company, 
for $25 and 5 per cent, of the mining product and $40 a year for each 
gas well, with a guaranty that the royalties would equal $21 per an- 
num.; August 16, 1902, Blackhawk assigned to Charles F. Noble the 
royalties, rents, and proceeds of the lease of January 11, 1902, to 
Abrams, and, if said lease was surrendered or became void, then for 
the period of 10 years, and on the same day Noble assigned one-half 
of his interest under the assignment to John M. Cooper. Subse- 
quently suit was brought to set aside this assignment and was suc- 
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cessful as to orie-half of the royalties after Janùan^ 31, 1906, and 
thereafter Blâekhawk assigned orie-half of his half so recovered, or 
one-fourth of the royalties, to his attorneys A. S. Thompson and V. 
E. Thompson. ,; - 

The United States government brought suit to set aside ail the con- 
veyances heretofore referred to and others, but, as it was successful 
on deniurrer as to such other conyeyances, they are not material hère. 
As to thèse conveyances a demurrer was sustained to the bill (United 
States V. Abrams [C. C] 181 Fed. 847), and the government appeals. 
It was held by the court in United,, States v. Allen, 179, Fed. 13, 103 
C. C. A. 1, and by the Suprême/ Court in Heckman et a,t v. United 
States,: 224 U. S. 413, 32 Sup. Ct. 424, 56 ][.. Ed. 82q,wthàt: suit could 
be brôiight by the United States, tp set aside a çonveyariçe pf the title 
within, me' period of restriction^ ' 

Thîs case involves' j^ différent question as to the abiîjty of the 
United States to maintaîn an action to set aside a lease coî^ering the 
period ai?thprized by the act^ pf!, June 7, 1897. There is substantially 
no différence between this case and the case of Unitpd States v. A. 
W. Abr^ms et'al, 194 Fed. 8^,114 C,,C. A. 160, except it,ljat in that 
case; i^ appéars that, after the taking of the last lease, there^was an 
express releàse of ail the prior ones, and the lessee only claimed to 
hold under the last lease. That was true of ail the leases, hère in 
question except the lease of April ,4, l905. The last-named lease was 
sustained upon the showing thàt the acceptance by the tenant of a 
new lease constituted a sùrrender :of an old lease by opération of 
law unless the sùrrender would be contrary to the intention of the 
parties. 24 Çyc. 1369. ■ ' 

It is contènded that, as a sùrrender on April 4, 1905, would at once 
turri the property over to JbiiéB ànd Thompson uhder' the lease of 
March 2^5, 1905, it was manif estly cônti'ary to the intention of the 
parties to hâve the lease of April 4, 1905, considered as a sùrrender 
of the lease of August 24, 1903, as this Would put J^pnes arid Thomp- 
son in possession over 9 J'èars before they would Qtherwise be so 
and leavé a remnant of oi^ily abôiit 10 days under the lease then beiiig 
made. This court is, howeveir, unable to.flnd any necéssity for a re- 
leàse of thé old leases if rione of them extended over 10 years from 
their '-éxecution. -, .. 

The histbry of the change of the law with referépce to the In- 
dians must be borne in niinfJ. At first treaties were negotiated with 
them as alieri but dépendent people, but ît was established by the Su- 
prême Court that the government was tlje guârdian pf , the Indians, 
andi that the authority of Congress was plenary as tb tHem, yet they 
wéré làrgely independent pf , the ordinary rulés pf " guàrdianship as 
to miiiors and as to persons of unsounid mind. Originally they had 
no individual real estate, but as among themselves tliey bought and 
sold Personal property without restraint, except in a fevir Isolated in- 
standes their power to trade was limited to their own tribe. Fçr ex- 
ample the Indian appropriation law of July 4, 1884; (chapter 180, 23 
Stats. 94), provided that cattle purchased by the government ancl 
turhed over tô the Indiaris could only be sold to members of the same 
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tribe without the consent of the Indian agent. Laws were enacted 
prohiliiting the liquor traffic with the Indians for the protection of the 
whites as much as the Indians. Other illustrations might be given of 
spécifie restrictions, but, in the absence of such restrictions, the In- 
dians were as free to trade and barter as were white men, and! their 
actions were as binding upon them. Finally Congress dccided that the 
form of guardianship maintained, even free as it was from the ordi- 
nary restraints of that relation, could not be permanently maintained, 
but the Indians must be regarded as in a state of tutelage preliminary 
to their emerging into full citizenship. When the time for allotment 
came, they were usually made citizens of the United States, and were 
allotted lands in severalty, but they were restricted in selling them for 
21 and 25 years. They were the owners of the lands subject to this 
restriction, and, when they were authorized to lease them for farming 
and grazing purposes for three years and for mining and business pur- 
poses for ten years, that was a distinct émancipation of them for the 
periods and the purposes named, and for sucli periods the government 
surrendered ail guardianship over the Indians with référence to the 
specified leases of their lands. 

It is contended that what is styled overlapping leases are invalid, 
and, when an Indian allottee bas leased bis land for 10 years for min- 
ing purposes, he cannot again lease it until the expiration of that pe- 
riod, and that such a construction would be for the Indian's benefit and 
protection. It may be such a provision would be for the Indian's bet- 
ter protection but it is for Congress to give such protection, and not 
the courts. No such provision can be found in the Acts of Congress. 

[2] It is contended that the Jones and Thompson lease was not 
properly acknowledged, but this could not affect its validity as be- 
tween the parties. 

[3] It is claimed that the assignment of royalties was invalid be- 
cause the metals were part of the real estate and their assignment, con- 
stituted a sale of the same and they were consequently invalid. 

It is true that at the time of the making of the assignments the 
ores were in the ground and part of the real estate, but the leases 
contemplated, as the law in authorizing mining leases must hâve con- 
templated, their séparation from the real estate, and this far the leases 
were clearly légal. The)' provided not for turning over to Blackhawk 
5 per cent, of the métal mined, but that the party of the second part 
should pay to the party of the first part a sum of money equal to 5 
per cent, of the market value of ail minerais. It was the sum of money 
which was assigned and this was not a violation of the prohibition 
of aliénation for 25 years. 

The decree is affirmed. 

ADAMS, Circuit Judge (dissenting). The National policy disclosed 
by the act of June 7, 1897 (30 Stat. 62, 72), in so far as it related to 
Quapaw Indians was to permit them to part with the use and control 
of their several allotments for mining purposes for a limited period. 
The act permits them to lease their allotments for that purpose for 
a term "not exceeding ten years." In this législation Congress was 
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concerned chiefly wîth the interest of its wards. It had the right to 
permit them to lease their allotments or not as to it seerned best. It 
had the right and it was the duty of Congress to surround them with 
such précautions and safeguards as would best subserve their inter- 
ests. When that act was passed, the character and extent of the min- 
erais underneath the surface of the Quapaw country were compara- 
tively unknown. There were possibilities of great value in them, 
which most obviously should be realized by the Indians rather than 
by speculators. Leases for mining purposes were authorized for the 
period of 10 years, and not longer. During this period expérimental 
work and much profitable mining might be donc by the lessees, andi 
the resources of the land so developed that the Indians might there- 
after hâve and enjoy a valuable and well-developed mining property. 
Doubtless reasons like thèse actuated Congress to lirait the leasehold 
terms as it did. 

A brief résumé of the facts of this case shows that on January 
11, 1902, Blackhawk leased his allotment to Abrams for a full term 
of 10 years for mining purposes. This lease was afterwards assigned 
to lowa & Oklahoma Mining Company. On August 24, 1903, Black- 
hawk executed another mining lease to Abrams for the full term of 
10 years. A clause in this last-mentioned lease declaring that "ail 
leases or parts of leases heretofore made are by mutual consent can- 
celed, annuUed and abrogated" had no effect upon the lease of Jan- 
uary 11, 1902, because that had already been assigned to the mining 
Company, and Abrams presumptively had no power to cancel it. On 
November 2, 1904, Abrams assigned his second lease to the same min- 
ing Company. Afterwards, on April 4, 1905, Blackhawk executed an- 
other mining lease to the mining company for another full term of 
10 years. By thèse three leases the mining company became the owner 
either as original lessee or assignée of the original lessee of a con- 
tinuons term from January 10, 1902, to April 4, 1915, of approximately 
thirteen years and three months duration. Not only so, but on March 
25, 1905, Blackhawk executed another mining lease to the same allot- 
ment for a period of 10 years to L. C. Jones and A. J. Thompson 
which was subsequently assigned by Jones to Thompson. There were, 
therefore, four mining leases each for the full term of 10 years which, 
taken together, excluded the Indian from possession and enjoyment 
of his allotment for a considérable period of time in excess of 10 
years. 

We held in United States v. Abrams, 194 Fed. 82,114 C. C. A. 160, 
just decided, that, where there had been several mining leases made by 
the same allottee and ail had been in good f aith canceled by the parties 
thereto, no obstacle was interposed to the making of another lease for 
the full period of 10 years. That is as far as my judgment permits 
me to go. The practice of securing overlapping leases for the same 
tract of land seems to me to be a device or expédient to circumvent 
the obvions purpose of the act of Congress. According to it, one 
person may not only secure, but may from the beginning intend to 
secure, a lease of mining land for periods of time in the aggregate far 
in excess of that which Congress permitted. This enables an Indian 
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to contract away his right of possession and enjoyment and his rea- 
sonable expectation for, the future, contrary to the manifest policy of 
Congress. It ôpens a door to easy fraud upon the unsuspectipg In- 
dian and upon tlie law. 

The answer to the conclusion I hâve reached, as I understand it, 
is that the Indian hàs never in fact made a lease for a term exceed- 
ing 10 years for mining purposes, and that, however many he may 
hâve executed, he is still within the letter of the law. He may be 
within the letter, but in my opinion he is not within the spirit of the 
law. For thèse reasons I am constrained to dissent from the opinion 
of the court in this case. I think the court erred in sustaining the de- 
murrer of A. J. Thompson and in its construction of the statute so as 
to exonerate Abrams and the mining company from liability with re- 
spect to the leases of date August 24, 1903, and April 4, 1905. The 
court properly overruled the demurrer of Abrams and the mining Com- 
pany in so far as their attempted justification of a lease executed by 
Blackhawk on July 28, 1906, to the mining company for a period of 
20 years, was concerned; and in my opinion their demurrer should 
hâve been overruled, not only as to the last-mentioned lease, but also 
as to the other leases secured by them, excepting the first one dated 
January 11, 1902. 

I agrée with the conclusion reached by the majority that the as- 
signments by Blackhawk of the royalties reserved by him in the first 
Abrams lease to Noble, Cooper, A. S. and V. E. Thompson were valid, 
that the bill was properly dismissed as to thèse last-named défendants, 
and that as to them the decree below should be affirmed. 



UNITED STATES v. WRIGHT et al, 

(Circuit Court of Ajjpeals, Elghth Circuit. May 23, 1912.) 

Xo. 3,571. 

1. Infants (§ 1*) — Attaining Majoritt— Time. 

Under ttie rule that the law tak:es no cognizance of fractions of a day, 
an infant beeomes of full âge ttie first moment of the day before his 
twenty-first anniversary. 

[Ed. Note. — For other cases, see Infants, Cent. Dig § 1; Dec. DIg. 
S 1.*] 

2. Indians (§ 16*) — Lbases bt Minob— Vacation — Govebnment's Right to 

Sue. 

Wbere an Indian minor after reaching majority redated, re-executed, 
and exténded a mining lease on his allotment, the giYernment had no 
right to sue to set it aside. 

[Ed. Note. — For other cases, see Indians, Cent Dlg. § 45; Dec. Dlg. 
I 16.*] 

3. Indians (§ 16*) — Minebal Dands — Leases — Extension — Execution. 

Where an original lease of Indian minerai lands was signed by both 
lessor and lessees, but renewals and extensions were signed by the les- 
sor only, and the lessees accepted the extensions and caused them to be 

•For other caseï see aame toplc £ { mmBiB in Dec. * Am. Dlgi. 1907 to date, & Rep'r Indexes 
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TCCorded, the government actlng for thé' lessor cquld not hâve the ex- 
tensions set asidé under thé statute 6f ftauds. 

[Ed. Note.^-Por other cases, see Inflians, Cent Dlg. S 45 ; Dec. Dig. 
116.»] 

Adams, Circuit Judge, dlssents. 

Appeal from the Circuit Court df the United States for the East- 
ern District of Oklahoma. 

Action by the United States against Willis Wright and others. 
Judgnient for défendants, and the United States appeals. Afïirmed. 

t*aul A. Ewert, Sp. Asst. Atty. Geri,, for the United States. 
J. j. Bulger, for appellees. 

Before ADÂMS and SMITH, Circuit Judges, and MARSHALL, 
District Judge. 

' SMTTH, Circuit Judge. . J. W. Hunt was born September 6, 1882, 
a métabe^ àî the Quapa^ Tribe, and received in' two separate allot- 
riients àil àggregate of^ZOO acres of lànd in thé Quapàw réservation, 
in northeastern Oklahoma; his patents being datêd rèspectively, Sep- 
tember 26 and October 19, 1896. 

[1] The law ordinarily taking no cognizance of fractions of days, 
one becomes of full âge the first moment of the day before his twen- 
ty-first anniversary. State v. Clarkè, 3 Har. (Del.) 557; Wells v. 
Wells, 6 Ind. 447; Hamlin v. Stevenson, 4 Dana (Ky.) 597. Hunt 
therefore becattie of âge the first moment of September 5, 1903. Oc- 
tober 20, 1902, ànd while still a minor, he made to J. C. Haskett, 
Willis Wright, and A. J. Crawford a lease for 10 years of the lands 
allotted to him in considération of $20 down and $5 on October 1, 
1903, and the agreement to pay him 6 per cent, of ail moneys received 
from the sale of brés frôm said premises. September 5, 1903, J. W. 
Hunt signed and acknowledged in considération of $55 an instrument 
in which he recited that "the foregoing lease is this day redated, re- 
executed, and extended for the period of ten years from date hereof ." 
September 7, 1903, he executed, acknowledged, and delivered a sim- 
ilar instrument' ând did the same on August 12, 1904. The govern- 
ment bfought suit to set àside this leàfee and renewals because as al- 
leged the said Hunt was a minor vvhen the lease and first renewal and 
extension wfcré executed, and ail of said leases ànd renewa,ls were 
invalid for the same reasons relied on in United States v. Abrams 
(C. C. A.) 194 Eed. 82, and United States v. Noble, 197 Eed. 292, 115 

C. C..A. — ,,,: 

[2] Most of the questions raised hère were disposed of in those 
cases, but in none of them viras the question of infarity in any way 
involved. 'Itrihas never been held thàt the'government was any more 
the guardian of a minor Indian than of the adults, but, even ifthere 
were some {beculiar guk'rdianshi'p of'ttiinor' Ihdîans, 'that woUld not 
enable the govërnment tp bring suit after ah Indiarl hàd reached his 
majority to set aside leases made duririg his infancy., After he 

..f^or oUter oaçei u* Mme topia £ i D0itB]u)ln,pfa.,|k ^. pu». 1907, to data, A Rep'r Indexe* 
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reached his majority Hunt redated, re-executed, and extended the 
lease._ This was a distinct ratification by him. 22 Cyc. 545. 

It is contended that thèse instruments of renewal executed by Hunt 
were not signed by the lessee, and were therefore void under the stat- 
ute of frauds. 

[3] The original lease was signed by both lessor and lessees, but 
the renewals and extensions were signed only by Hunt. It is alleged 
■ that the lessees in ail things accepted the extension of August 12, 
1904j and caused the same to be recorded. Whatever would be their 
position if seeking to avoid the renewal and extension, it is not 
claimed' that it was ever the intention it should be signed by them and 
neither Hunt nor any one for him could while they were executing 
it set it aside on that ground. 

It is not intimated hereby that the government coûld in any event 
maintain such an action. 

Na error appears and the rulin^s of the court below are aflSrmed. 

ADAMS, Circuit Judge, for reasons stated in his dissenting opin- 
ion in the case of United States v. Noble, 197 Fed. 292. 115 C. C A. 
^— , just decided, so far as this case involves the same questions, dis- 
sents. : • 



CONNECTICUT GENERAL LIFE INS. CO. t. MUTXEN. 

(Circuit Court of Appeals, Third Circuit. July 1, 1912.) 

No. 31 (1,596). 

jIiirsnBANCE (§ 137*) — Life Insurance— Consummation op ContbacT. 

A Ufe poHey provlded tttat It sliould not take effect until the flrst pre- 
mium should be actually pald while Insured was in the same condition 
of health as described in the application, but it was agreed that Insured 
should hâve 60 days from the date of the application in which to pay the 
flrst premium. When the application was accepted and the policy issued, 
Insured was in the same state of health as when the application was 
made, but, when the policy was received by insurer's agents from the 
home office, Insured was ill with spinal meningltis with which he had 
been attacked ttiat day, and of wliich he died a few days later. Held 
thatj on tender of the flrst premium within the 60-day period, the benefl- 
ciary became entitled to reeover on the policy. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. §S 231-245; Dec. 
Dig. § 137.*] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania. 

Action by Henry P. MuUen against the Connecticut General Life 
Insurance Company. Judgment for plaintiiï, and défendant brings 
error. Affirmed. 

William S. Dalzell, of Pittsbmrgh, Pa. (Dalzell, Fisher & Hawkins, 

of Pittsburgh, Pa., on the brief), for plaintiff in error. 

Ernest C. Irwin, of Pittsburgh, Pa. (T. Chalmers Dufï, on the 

brief), for défendant in error. 

1 — . _ — ■ ■ ____ 

;*For otlMir cun le* mum toplc A { wjubsr Id Dm; * Am. Dlgt. 11107 ta data, * R«p'r Ind«xei 
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Béfdre ^GRAY, Circuit Judge. and McPHERSON arid RELL- 
STAB, District. Judges. 

GRAY, Circuit Judge. The plaintifF, below brought his action to 
recover the amount of a policy of life insurance alleged to hâve been 
issued upon the hfe of his brôther, now deceased, in which he, the 
plaintiff, was beneficiairy. Compliance was alleged upon the part df 
the insured with ail requirements necessary to make said policy a valid, 
subsisting contract, and refusai upon the part of the Insurance Com- 
pany to pay plaintiff the amount named in the policy. 

To the statement of claim, the défendant set up the défense that 
there never had been any contract of insurance consummated; that 
prier to the time the policy went into effect^ the applicant for insur- 
ance was in sUch a condition of health as to render it impossible for 
the Insurance Company to aécept him as a risk. The facts of the 
case are undisputéd and are, briefiy, thèse : 

On Monday, the 7th day of December, 1909, William C. Mullen 
signed his application- for a policy of life insurance of a given kind, 
to be issued by the défendant below, in f avor of his brother, the plain- 
tiff below. This application was tnade through the authorized gênerai 
agents of the défendant company in the city of Pittsburgh, and was 
promptly forwarded by them to the gênerai office of the défendant 
Company at Hartford, Conn., where it arrived on Wednesday, the 
9th day of £)ecember, 1909. Ât the time of filing the application, it 
was understood between the applicant and the agents, that applicant 
should hâve 60 days from December 7, 1909, if he became insured, 
within which to pay the first premium upon such policy of insurance 
as should bè isstied, and ftotice of this understanding was given by 
said agents to the défendant company iW forwarding the application 
to the home office in Hartford, and the défendant, in its affidavit of 
défense, admits that by its duly authorized agents it did make such 
an agreémént with the said William C. Mullen. The application thus 
received on the 9th day of December, 1909, with the doctor's cer- 
tificate, was acted upon promptly and on that day a policy upon the 
life of William C. Mullen,, the applicant,: was duly authorized. On 
Thursdaly, the lOth day of December, 1909, a policy' of Hfè insurance 
was mailed from the home office at Hartford to the général agents 
of the company in Pittsburgh. 

The application described the health of the applicant as being good, 
and contained the usual covenant as to the truth of the statements 
and answers made therein. The policy contains this provision: 

"Payment ôf Premlums: This policy shall not take effeet ùnless nor uiitll 
the flrst premium Is actually paj^i while the insured ig in the same condition 
of health as described in the application." 

When the application was accepted and the policy authorized and 
mailed on the lOth of December to the Pittsburgh agents, it is con- 
cëdedthat W. G. Mullen wàs in the same state of health aS when the 
application was made. When it was receiVed, hôwever, by the agents 
on the 12th of Deçerab,«r, the insured was ill with spinal meningitis, 
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with which he had been attacked on the afternoon of that day, as 
found by the court below, and of which he died on the 15th of 
that month. The policy was on that account not delivered by the 
agents, to whom it had been sent by the défendant company for that 
purpose. Within the period of 60 days, the plaintifï tendered to the 
défendant company the amount of the first premium. 

The défendant does not contend that a formai delivery of the pol- 
icy was essential, and admits that where ail conditions necessary to 
the policy's taking effect exist, then the policy is a valid, subsisting 
contract of insurance, even though there may hâve been no delivery. 
Défendant refers, however, to the provision on the face of the policy 
above quoted, viz., that it "shall not take "effect unless nor until the 
first premium is actually paid, while the insured is in the same con- 
dition of health as described in the application." It is urged that, 
under this provision, even though the défendant agreed with the said 
William C. Mullen that he should hâve 60 days, if he became insured, 
within which to pay the first premium, it was contemplated that, be 
fore the policy should take effect, the applicant, while in the sam 
state of health as described in his application, should give a note to 
the company, or in some other way secure the deferred paymen. 
In other words, it is contended that the conditions précèdent to the 
policy's taking effect were either the payment or the securing of the 
payment of the first premium, while the insured should be in the same 
condition of health as at the date of his application. 

The agreement, as stated by the défendant, that applicant should 
hâve 60 days within which to pay the first premium, makes no refer 
ence to anything to be donc by the insured. By the agreement, a 
crédit of 60 days is given in praesenti to the insured for the payment 
of the first premium, and the condition annexed to its payment is 
waived. The approval of the risk and the executing of the policy 
and the mailing of it by the company to its agents constituted a con- 
tract between the parties which was binding from the date of said ap- 
proval and mailing, unless applicant, at the time of such acceptance, 
was in a poorer state of health than when he made his application. 
Being in the same state of health as when he applied for the insur- 
ance, he was insured, regardless of the fact that the policy was not 
actually delivered to him, or that he did not exécute a formai under 
taking to pay the premium. Instead of requiring instant payment of 
the first premium, the défendant relied upon the promise of the ap- 
plicant to make payment thereof within the time during which crédit 
was given, and at its expiration could hâve enforced payment of the 
same. A crédit of 60 days for the payment of the first premium was 
substituted for the requirement of its actual cash payment, as a con- 
dition précèdent to the taking effect of the policy. The obligation 
of the insured, upon his agreement with the défendant for a deferred 
first payment, was no less than it would hâve been upon a note or 
other formai undertaking in that regard. 

A suggestion, rather than an argument, is made, that in any evènt, 
the policy would not take effect until the deferred payment was actu- 
ally made. It would indeed be a violent construction of the con* 
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tract tetween the parties to hold that the giving of the crédit for 60 
days for the payment of the first premium, merely postponed to the 
end of that period the time when the policy should go into eflfect. 
In other words, that the payment of the first premium, while the ap- 
plicant Hras still in his original health, was merely postponed for 60 
days, but was still a condition précèdent to any obligation on the part 
of the défendant company. Whaf motive could the. applicant hâve 
in making such a contract? The crédit given would be.useless to 
him, ând yet the défendant company would hold the applicant bound 
to pay the first premium at the end of 60 days, on a tender of the 
policy^ ; 

At the conclusion of the évidence, both.plaintiflf and défendant 
asked the court for binding instructions. ^ Thé effect of . this double 
request was understood and both parties agreed that the case was 
thereby jwithdrawn from the jury and submitted to the court alone. 
The findings of fact were accordingly made, as summarized abôve, 
and the;learned judge of the court below found, as. a conclusion of 
law, that the plaintiff was entitled to recover, and judgment was en- 
tered for the plaintiff in:the sUm of $3,204.99, the amount due under 
the poHcy. ; ■! . 

No erfor is found in the action of îtbe.;court bielow, and its judg- 
ment istherefore affirmed. 



. PARB et al. V, COI^FAX. 
{Qrcult Court of Appeflls, Nlnth Circuit. July 15, 1912.) 

• " ■ ■■■-'■' Na. '1;9374 

INDIAIÏS (1 18*)— LaNDB — iDESCENT^UiETEBMraAtlON— ApPEAt. 

■In a: suit to détermine hëirshipto an -ùnpâtentèdlMîflt allotment In 
the Umatllla réservation, the court decided that the équitable title to 
tUe J^nd was In the Indiap's wldow., gleven days after an appeal taken 
Act Cong, June 25, 1910, c. 431, 36 Stàt, 855, was passed, providing that 
■When an Indian allottee dllës before expiration of the trust period and 
beforè the Issuance of a patent, without a wîll disposlng of thë alloitment, 
the Secretary of the Interlor, on notice and hearing, shail ascertain the 
légal heirs of such décèdent, and bip décision shall be copclusive. Held, 
that suçti act deprlved the Circuit Court of Appeals of jurisaiction to en- 
tertftin an appeal from la decree sued out after the. statute went into 
effect, sînce It deprlved the court of jui^isdietion to enforce any judgment 
It niight render on such appeal. 

[Kd. Note.— For other cases, see Indians, Cent. Dlg. § 49; Dec. Dig. | 
1S.»1 

Appeal from the Circt"* Court of the United States for the District 
of Orégon. 

Suit by Maggie Ellen Parr and others against Louise Colfax. Judg- 
ment for défendant, and plaintifEs appeal. Dismissed. 

Lowell & Winter, of Pendleton. Or., for appellants. 

R. J; Slatër, of Pendleton, Or., for appellee. 

John McCourt, U. S. Atty. 

Before GI LBERT. KOS S, and MO'RRÔW, C ircuit Judges . 

*For otber cages ane same topic & i numbkb Iq Dee.'& Am. Diga. 1907 to date, ft Rep.'r Indexé» 
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GILBERT, Circuit Judge. Isaac Gober, an Indian of mîxed blood, 
was allotted 80 acres of the land of the Umatilla Indian réservation, 
and his allotment \Vas approved by the Commissioner of Indian Af- 
fairs on April 12, 1893. The allotment was made under the aCt of 
Congress, approved March 3, 1885 (chapter 319, 23 Stats. 340). In 
the year 1895, while Gober was residing upon the Umatilla réserva- 
tion, he was married after the Indian custom to Louise CoHax, the 
appellee herein, the said parties to the marriage then and there tigree- 
ing with each other, under the laws and customs of the tribes of In- 
dians located and residing upon the réservation, to live and cohabit 
together as husband and wife. Two chiidren were born of the mar- 
riage. One of them died prior to the death of Isaac Gober, which 
occurred on or about November 24, 1899. The other was born shortly 
after his death, and diedi in infancy. The controversy presented in the 
court below upon the bill of the appellants and the cross-liill of the 
appellee concerned the title to the 80 acres so allotted to Isaac Gober, 
the appellee claiming to own the same as the heir of the youngest 
child of herself and Isaac Gober, the appellants, who were the chii- 
dren of Gober's sister, claiming to own the same as the heirs of 
Gober's estate, their contention being that by the allotment to Gober 
under the act of March 3, 1885, he became a citizen of the United 
States and of the state of Oregon, and amenable to ail the laws of 
said State, and that the marriage to the appellee was invalid under 
those laws, not having been performed according to the formalities 
therein prescribed, citing Holmes v. Holmes, 1 Sawy. 99, Fed. Cas. 
No. 6,638. The United States was made a party to both bills. The 
court held that the marriage of Isaac Gober to Louise Colfax was 
valid; that Louise Colfax was the owner of the équitable title in fee 
of the land described, the légal title to which the United States holds 
as trustée for her under the act of Congress of March 3, 1885 ; and 
that the appellants hâve no interest in said land or the rents or profits 
thereof. 

The decree was rendered on June 14, 1910, the court having as- 
suniedi jurisdiction under Act Feb. 6, 1901, c. 217, 31 Stats. 760. 
Eleveii days after the, date of the decree, the act of June 25, 1910, was 
approved. That act (36 Stats. 855"» provides as follows: 

"That when any Indian to whom an allotment of land has been made, or 
niay hereafter be made, dles before the expiration of the trust period. and 
before the Issuance of a fee simple patent, without having made a will dis- 
poslng of said allotment as hereinafter provided, the Secretary of the In- 
terior, upon notice and hearlng, under such rulos as he may prescribe, shall 
ascertain the légal heirs of such décèdent, aud his décision thereon shall 
be filial and concluslve. If the Secretary of the Interior décides the heir 
or heirs of such décèdent compétent to manage their own affairs, he shall 
issue to such heir or heirs a patent In fee for the allotment of such dé- 
cèdent; if he shall décide one or more of the heirs to be incompétent, he 
may, in his discrétion, cause such lands to be sold: Provided, that if the 
Secretary of the Interior shall find that the lands of the décèdent are capa- 
ble of partition to the advantage of the heirs, he may cause the shares of 
such as are compétent, upon their pétition, to be set aside and patents in 
f ee to be Issued to them therefor." 
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The question arises, What is the effect of that statute upon the ap- 
pea] in this case? The contention is piade that.it has no appUcation 
to a case which wgs begun bef ore the date of the statute. But we 
do not thinkso. There is in the statute no clause reserving jurisdiction 
as to pending cases, and the meaning of the statute is clear that ex- 
clusive jurisdiction is given to the Secretary of the Interior of ail 
cases where an Indian, to whom allotment of land had been made or 
might thereafter be made dies or had died intestate befbre the expira- 
tion of the trust period and before the issuance of the fee-simple patent. 
That construction being given, the statute deprived the Circuit Court 
of jurisdiction to entertain an action such as is hère under considéra- 
tion, and thereby, as a necessary incident, it took away the jurisdic- 
tion of this court to entertain an appeal f rom the decree of the Circuit 
Court, sued out after the statute went into efifect, and this for the rea- 
son that the act deprives this court of the power to enforce any judg- 
ment it may render on an appeal. We so construed a similar statute 
in United States v. Kelly, 97 Fed. 460, 38 C. C. A. 275, where we held 
that the Circuit Court of Appeals had no power to review the judg- 
ment of a Circuit Court in a matter of which the latter had been 
divested of its judisdiction, and we said: 

"This court could act iipon the Circuit Court only through its mandate. 
It will. not issue the mandate to a court which has not power to enforce it." 
Hunt V. Palao, 4 How. 589, 11 L. Ed. 1115 ; McNulty v. Batty, 10 How. 72, 
13 L. Ed. 333; United States v. McCrory, 91 Fed. 295, 33 0. C. A. 515: 
Kailroad Oo. v. Grant, 98 U. S. 398, 25 L. Ed. 231 ; Assessor v. Osborne. 9 
Wall. 567, 19 L. Ed. 748 ; Bond v. United States (C. 0.) 181 Fed. G13 ; Pel- 
Ata-Yakot V. United States (C. C.) 188 Fed. 387. 

The appeal is dismissed. 



;STATE OF WEST VIRGINIA ex rel. HALFBEXNy et al. V. McDONALD 

et al. 
(Circuit Court of Appeals, Fourth Circuit. July 10, 1912.) 
, , No. 1,087. , 

SlIERIFFS AND CONSTABLES (§ 157*) — L/EVY — L1ABII.ITT 

Where plaintifC obtained an attachment which was placed in the hands 
of a deputy sheriff who made a return recitlng a Icvy on stacks of lum- 
ber consisting of oak, poplar, chestnut, etc.. at designated places, and 
took ail the lumber in his possession, and plaintiff did not, as he could 
' hâve done, compel a corrected return, and tbere was nothing to show that 
the lumber levied on was sufflcient to pay any part of plaintiff's clalm, 
other than was paid by lumber sold and applled, or knytliing to show lack 
of réasonable care on the part of the sheriff or thosë repl'eseriting him, 
in taljing t>are of Ibmber levied on, or that the cost of $Uch Care would 
not equal the injury caused by want of care, the sherlfÇ and the sure- 
ttes on his officiai bond wére not liable for négligence in permltting pet- 
soiis to remove lumber levied on. 

[Ed. Note. — For other cases, see SherifEs and Constabies, Cent. Dig. |§ 
3,54-371; Dec Dig. i 157.*] 

In Error to the. Circuit Court of the Ui;iited States f Or the North- 
, em District of West Virginia, at Phihppi. , . . 

'For otber cases see same topic & § nui/.bek In Dec, '&Àm. Digs. 1907 to daté, & Kêîi'r Indexes 
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Action at law by the State of West Virginia, on the relation of 
John Halfpenny and another, against Floyd McDonald and another. 
There was a jndgment for défendants, and plaintiffs bring error. Af- 
firmed. 

H. M. McCaughey (W. B. Maxwell and E. L. Maxwell, on the 
briefs), for plaintiffs in error. 

E. D. Talbott, for défendants in error. 

Before GOFF, Circuit Judge, and BOYD and ROSE, District 
Judges. 

GOFF, Circuit Judge. This is an actioii at law to recover damages 
of the défendants below, Floyd McDonald and the Citizens' Trust & 
Guaranty Company of West Virginia. The former had been sheriff 
of Randolph county, W. Va., and the said Trust Company was the 
surety on his officiai bond. The déclaration filed by the plaintiff al- 
leged that the said McDonald, as such sheriff, did not observe and 
faithfully perform the conditions of his officiai bond, but made de- 
fault therein, the breach assigned being that on the lèth day of No- 
vember, 1907, Halfpenny & Hamilton instituted a certain suit in eq- 
uity in the circuit court of Randolph county, W. Va., against H. W. 
Tate and C. M, McDivitt, partners doing business as Tate & Mc- 
Divitt, and that pending said suit an order of attachment was duly 
issued against the property of H. W. Tate and C. M. McDivitt 
for a balance of about $3,500 for money claimed to be due from 
them to Halfpenny & Hamilton, and also for $4,000 damages. Said 
attachment was served on certain garnishees ; the proceedings there- 
under not being material in the disposition of this writ of error. On 
November 23, 1907, at the instance of the plaintiff below, a second 
attachment for a likepurpose was duly issued against the property 
of said Tate & McDivitt, which was placed in the hands of a dep- 
uty for said sheriff, who made a return of the same in thèse words : 

"Nov. 27th, 1907, levied withln order of attachment upon ail the staeks of 
lumber eonslstlng of oak and chestnut at the K. K. Slding at Fisher in Koar- 
ing Creek District, and upou ail the staeks o( lumber at what Is known as the 
Andy Durkin 'set' in Roarlug Creek District, and on Nov. 28th, 1007, levied up- 
on ail the lumber at the siding at Kingsville Station In Eoaring Creek Dis- 
trict, consistlng of oak, poplar, chestnut, etc.. and took ail of said lumber in 
my possession. C. M. Marstiller, Dept. for Floyd McDonald, S. R. C." 

The déclaration further alleged that on the llth day of July, 1908, 
the circuit court of Randolph county entered a decree abating said 
attachment, and that from that decree Halfpenny & Hamilton ap- 
pealed tô the Suprême Court of West Virginia, which court on the 
9th day of Mardi, 1909, reversed that decree, and adjudged that the 
attachment was sued eut on good and sufficient grounds, and that the 
property so attached, or a sufficient portion thereof, should be sold 
to satisfy the sum of $3,736.14, with interest and costs, subject to 
crédits fôr such sums as might bè collected from the garnishees be- 
fore mentioned; also, it is aïleged in the déclaration that the lumber 
so levied ùpoh was âmply sufficient to bave fuUy paid plaintiff 's en- 
tire claim and côsts; thaï'to satisfy the sùm due plaintiff the sheriff 
107 F.— 20 
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"was dirècted to make sale of the lumber he had attached, which he 
was unable . to do because he had carelessly perniitted practically ail 
of it to be stoleh from his possession, and had not cared for and pro- 
tected it, as he should hâve donc after having taken it into his pos- 
session, and that because of such négligence Halfpenny & Hamilton 
lost most of their said claim and the interest and costs due them, be- 
cause of which and the breach of duty. mentioned the said sheriff be- 
came liable for the sum demanded; that C. M. Marstiller aforesaid, 
the deputy who permitted certain parties to unlawfuUy take and re- 
move the lumber mentioned after it had been levied upon, was the 
duly qualified deputy of said sheriff. 

With the permission of the court and in conformity with the usual 
practice, the défendant McDonald appeared and filed his olea of "nil 
débet," on which issue was joined; and the case duly trièd to a jury, 
which rendered a verdict for the défendants. 

The plaintifï moved to set aside said verdict, which the court after 
argument and due considération refused to do. During the trial the 
plaintïfï ' excepted to certain rulirigs of the court, and tendered bills 
of exceptions which Were duly sièned. The instructions to the jury 
asked for by the plaintiff were giveh by the court, as was also the 
instruction requested by the défendant McDonald. To the judgment 
entered on the verdict so rendered this writ of error was awarded. 

The instruction given by the court at the instance of the défendant, 
to which the plaintiff objected, and which is invôlved in this writ, 
reads as'follows: ' , 

"The Court Instructs the Jury that an offlcer who levles an order of attach- 
ment upon Personal propérty is not an Insure* thereof ; and therefore unless the 
jury belleTes from the évidence that the lumber levied upon under the order 
of attacjjniçnt of Novembe? 23; 1907, and particularly speeified m the sherlfï's 
return.therean, orany material part thereof, wa^, hecause of the négligence, or 
wafit of reaSonable care and diligence ôti the part ôf the défendant McDonald, 
unlav(>îully tàlcen and remoVed eut of and -from the jùrlsdictton of the circuit 
court of Randolph county, then the jury should iind foi- the défendant; nnd 
the court further instructs the jury that the burden of proving that the de- 
fendant .Jilçponaldfaiïed tb ijse ordinary care' and diligence to profect the 
said lumbeir levied upon ând taken into t^is possession, ând the removal of 
said lunjbef,ûr àny matpriial piart therepf from. the possession of the said de- 
fendant and ont of thé jurisdlction of said circuit court are upon the plain- 
tiff."' , , 

The testitiiony in this caSé is uncertain, contradictory, confusing, 
and notiof that ch^jracter that wpuld justify a jury in returning a 
verdict for, dainages against any onç. It.fails to, show, the quantity 
of lumb^t kvied upon, it;does. .not spepify the amount of lumber re- 
moved after the levy was made,,it^f ails, tOiShç.wwhether or not ail 
of the luriaber;removed was from the .places and' thiçstacks of lumber 
levied on^pr from the places and staçks not Ipvied, on. The évidence 
is most iunsatisfactory— :in fact, is, puiie ^uess work+— as to the number 
of feet pf lumber covered by the attachment and. taken into his pos- 
session bytlie officer,çiakJng the, levy. The fact that the return made 
by the officer making the,; levy was not èxplicit, and did.not definitely 
describe the property, is immaterial. There was no objection to said 
return when it was made and filed, and the ofiicer making it was not 
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compelled to amend and correct it, as the plaintiff could hâve com- 
pelled him to do. We are unable to see how the jury could hâve ren- 
dered any other verdict than it did, as it was without évidence f rôm 
which any calculation could hâve been made showing that the lum- 
ber levied on was sufficient to hâve paid any part of the plaintiff's 
claim, other than was paid by the lumber sold and so applied. It fails 
to clearly establish lack of reasonable care on the part of the défend- 
ant McDonald or those representing him. The nearest approach to 
doing so relates to the failure to restack a part of said lumber, where- 
by likely a portion of it was injured, but in that connection, conceding 
the injury, no effort was made to show that the cost of sUch care and 
attention would not hâve équaled if not exceèded the injury caused 
thereby. 

The instruction given by the court was, under the circumstances 
disclosed by the testimony in this case, most favorable to the plaintiff 
beîow, and the failure to recpver the damages claimed must be attrib- 
uted to the weakness, of his case as presented to the jury — whatever 
in fact its strength may hâve been — and not to the instruction given 
by the court, with which we find no fault. The assignments of error 
are without merit. We find no error in the judgment complained of. 

Affirmed. 



WASHINGTON et al v. TEARNEY et al. 

(Circuit Court of Appeals, Fourth Circuit. May 29, 1912.) 

No. 1,068. 

Bankrtjptcy (§ 468*) — Practice on Appeal — Findings. 

On an appeal In a bankruptcy proceeding, findings of fact and conclu- 
I sions of law will not ordinarily be stated by the Circuit Court of Ap- 
peals, unless requested, and the request should be made at the time of 
argument. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 930; Dec. 
Dig. § 468.* 

Appeal and revlew In bankruptcy cases, see note to In re Bggert, 43 
O. 0. A. 9.] 

On rehearing. Former ruling affirmed. 
For former opinion, see 194 Fed. 830. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. Our order affirming the decree below was 
entered March 16, 1912. On April 9th the trustées in bankruptcy 
filed a pétition for rehearing. For the first time they then asked for 
findings of fact and conclusions of law. General Order in Bank- 
ruptcy 36, par. 3 (89 Fed. xiv, 32 C. C. A. xxxvi). Such findings and 
conclusions will not ordinarily be made unless requested. Chapnlan 
V. Bowen, 207 U. S. 91, 28 Sup. Ct. 32, 52 L. Ed. 116. The request 
should be made before the decree of this court is entered. Knapp 

•For othe:* éàses see same topio & | numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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V. Milwaukec Trust Co., 162 Fed. 675, 89 C. C. A. 467; CrucMe 
Steel Co. v.i Holt, 174 Fed. 127, 98 C. C. A., 101. 

Goijvenience will be promoted and time saved if atthe argument of 
the cause any party whq contemplâtes , an appeal to the Suprême 
Court, if the conclusion of this court shall be against him, shall ask 
that such findings and conclusions be made. In future we shall ex- 
pect such applications to be presented, if at ail, at the hearing. We 
hâve not heretofore had occasion to say anything pu this subject. 
When |;he présent request was made, we therefore thought it fitting 
to take such action as would enable the trustée to appeal, if thig be a 
case in which an appeal will lie, as to which we express no opinion. 
We granted the motion for rehearing, not that we desired to hear 
further argument, and not that we saw any reason to modify the 
opinion heretofore handed down, but. merely that findings of f act and 
conclusions of law might be made and filed at or before the time of 
entering our final decree. 

Such findings and conclusions having been now filed, we will re- 
enter as of this date the decree heretofore passed. 



In re MEDINA QUABRY CO. 

(Circuit Court of Appeals, Second Circuit. June 14, 1912.) 

No, 17. 

Bankbuptcy (§ 468*) — Prooeedings for Review — Eemand. 

Wtiere the Circuit Court of Appeals on an appeal has determined the 
law governlng the rlght of creditors to the allowance of counsel fées for 
services rendered the esta te of a banltrupt, it may properly remand the 
case tô permit the amounts to be fixed by the District Court. 

[Ed. Note.— For other cases, see Baulîruptcy, Ceiit. Dlg. § 930; Dec. 
Dig. § 468.* . •: . 

Appeal and review in bankruptcy cases, see note to In re Eggert, 48 
O. C'A. 9.] 

Pétition to Revise Order of the District Court of the United States 
for the Western District of 'New York. '. 

In the matter of the "Médina Quarry Company, bankrupt. On mo- 
tion for resettlement of mandate directed on reversai (191 Fed. 815, 
112C.C. A. 329). Motion denied. 

Martin Conboy, for petitioners. 

W. E. Houpt and J. J. Ryan, for respondents. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER GURIAM. The pétition to revise waS disposed of by re- 
versing the drder below and remanding the cauSe "for further pro- 
ceedings in aecordance with this opinion." 

The question presented by the pétition to révise; was the pro- 
priety 'Of àllowances, to certain creditors for expenses incurred 
through services of counsel.., We- held that such allowançes might 

*For other cases see s^me topic & § ntjmb^b in Dec. & Âm. Digs. 1907 to date, & R^I>'r Indexes 
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be made by the district judge, where property transferred or con- 
cealed by a bankrupt hadbeen through the efforts of such coiinsel 
recovered for the beilefit of the estate, such allowance to be reason- 
able in amount. 

As to two of the allowances, we accepted the finding of the 
District Court that service of the sort referred to for the benefit of 
the estate had been rendefed, but further held that, the allow- 
ance being a lump sum in each case, covering such services and 
also other services of a différent character, the order would hâve 
to be reverseçl and the cause remanded for making allowances for 
the particular' services which are within the statute. 

We see no necessity for modifying the mandate in any way. The 
district judge will proceed to ascertain liow much should be al- 
lowed for the particular services. He will do this either upon the 
record originally before him in the District Court, or, if he wishes, 
he may take additional testimony. Upon reaching a conclusion, 
he will embody the same in an order or decree. There is nothing 
further for this court to do, unless one side or the other should be 
dissatisfied with such order or decree and should undertake to upset 
it by a pétition to revise, a contingency which must certainly be re- 
mote since the law of the case is ^settled by our former opinion. 



CARLSON MOTOR & TRUCK CO. V. MAXWELL-BRI SCOB MOTOR CO. 

(Circuit Court of Appeals, Second Circuit. May 6, 1912.) 

No. 181. 

Patents (§ 328*) — Valipity and Infbin&kment— Intebnal Combustion En- 
gine. 

The Carlson patent, No. 797,555, claim 1, for Improvements in internai 
combustion engines, designed to facilitate access to> tUe inslde working 
mechanism for the purpose of adjustment or to make repairs, wMle for 
an improvement only, was net antleipated and in the limited fleld covered 
discloses patentable invention ; also, held infrlnged. 

Appeal f rom the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Carlson Motor & Truck Company against the 
Maxwell-Briscoe Motor Company. Decree for complainant (178 Fed. 
458), and défendant appeals. AlSrmed. 

Samuel Owen Edmonds and Dean S. Edmonds, for appellant. 
Livingston Gifford and E. W. Marshall, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The patent in controversy was granted to 
Charles A. Carlson August 22, 1905, for improvements in internai 
combustion engines and relatés particularly to the fourcycle multi- 
cylinder ■ type. It consists in novel featuïes whereby the working 
parts are readily accessible and in means whereby access may be had 

•ij >n- oi.io:- cases see same topic & § n0mbkib lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to the valves and valve operating mechanism for eac)?" of the cylin- 
ders, independently of the similar devices in connection with other 
cylinders. It also consists in a. novel construction, arrangement and 
location of the valves and their operating mechanism. The principal 
objects of the invention are to secure simpHcity, compactness and 
rigidity of construction of the varions parts. The patentée also in- 
sists that his improvements reduce the weight and size of the parts 
and make them readily accessible when it is pecessary for the op- 
erator to reach them. , 

The engine illustrated and descr"bed has four cyliijders, but the 
patentée points out that the; invention may be employed where more 
or lessthan four cylinders are employed. 

The drawings show a construction by which easy access may be 
had to ail parts of the engine without seriously dismembering it. 
The spécification says : : , 

"To ôbtajn access to the InterWr of tbe caplng, the entlre cover-plate-cover 
21, togetjher with tl^e cam-shaft, and cams,, ca,m-followers and sli^es, and ail 
parts earriedttereby, may be rettioved by àiferely removing the six bolts whleh 
hold the sald coVèr-platç iripiace. '• * * AU parts betng cârrled by and 
self-çbntainéd wlthln the eov«r-plftte sald plate may be as easily replaced. To- 
obtaliiiaçcess to the cam-shàft, eams» and^caKiTfollowers ft is ouly necess.ary 
to removè the auxilli^ry^cam-plate S^r a,nd then to obtain access to any one 
or pair of thé si ides èi it is only necessary, iri addition to tëmovlng the said 
auxiliary cover 36, to remove the indlvidual cover-plate 32, covering the sUde 
or slides to which access is desiséd." 

The, clajm in cpnt^-ovesrsy is.as follows: 

"In an intemal-combustion engine, the cpmblnatlon wltï^ a- hollow casing, 
opposed cylinders sécùred thereto, and inlet and exhaust valves mounted in 
a part stàtionary with sald cylinders, of a removable cover-plate for said 
casing, a cam-shaft mounted in sald cover-plate, and cam-foUowers also 
mounted In said cover-piatè and removable therewith, said cam-f oUowers ar- 
ranged to engage and operate said valves." 

Thé claim is for a combination, in ah internai Combustion engine, 
having the followirig éléments: 

First. — A hollow casing. 

Second. — Opposed cylinders secured thereto. 

Third.—^Ari inlet and exhatist valves mounted in part stàtionary 
with said cylinders. • ' 

Fourth.— A iremovable cover-plate for said casing. 

Fifth. — A cam-shaft mounted in said cover-plate. 

Sixth. — Cam-followers also mounted in the cover-plate and re- 
movable therewith, said followers being arranged to engage and 
operate said valves. 

The défenses are anticipation and noninfringemept, , 

The contention of the défendant is that the claim is void because 
it is anticipated by prior patents and devices and, ifilimited so as to 
avoid the prior art, that the défendant'? dçvice does not infringe. 

Although the record deals largely. with complicated and minute 
détails, it is obvions that the improvement covered by the claim is a 
simple one., Prior to Carlson's invention, in order to get at the bear- 
ings of the Connecting rod and crank-shaft, it was necessary, except 
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in the instances hereafter referred to, to take the engine apart, re- 
move the cam-shaft and followers and, after the bearings had been 
adjusted, to replace and readjust the parts. Ail this took time and 
money; a quick, simple and inexpensive adjustment or repair was 
not possible prior to Carlson's contribution to the art. Since then it 
is easily accomplished by the simple device of mounting the cam 
shaft and followers in the cover of the crank case so that when the 
cover is removed the bearings are accessible. 

The invention is clearly stated by Judge Hazel in the following 
language : 

"The object of the invention was to enable ready aeeess to the Inside work- 
ing meehanism of the engine for the purpose of adjustment or to malœ re- 
pairs. To attain this end the Inventor conceived the idea of assembling the 
valve operating appliances in a separable frame and joining theni thereto and 
he arranged the bearings for the cam-shaft and the Connecting rods within 
the interior of the hollow casing upon which the frame or cover-plate rests." 

The invention enables the mechanic by removing the cover-plate 
to reach the Connecting rod bearings and adjust them while the 
crankshaft bearings are in place. It makes the work bf adjustment 
easier and the parts to be adjusted more accessible. The difficulty of 
doing this work without dismembering the engine in prior types of 
opposed cylinder engines was a serious drawback to their efficiency. 

Although several accomplished mechanical experts were working 
on the problem, Carlson was the first . to solve it by his removable 
cover-plate with cam-shaft mounted therein and removable therewith. 
The invention was not generic; it related only to an improvement in 
existing structures, but was clearly an advance in the art which, in 
view of the testimony as to its efficiency and popularity, required in- 
ventive, rather than mechanical skill. 

The, patent to Duryea, No. 605,815, dated June 14, 1898, applica- 
tion filed June 14, 1897, was the best référence ofïered by the de- 
fendant at the final hearing. It is for a gas engine and shows a sep- 
arable crank casing but the crank-shaft revolves in bearings contained 
in the two parts of the casing which are bolted together for that 
purpose. To remove the valve controlling mechanism it is necessary 
to remove half of the crank-shaft casing. The patentable feature 
of Carlson's contribution to the art was the readily removable cov- 
er-plate with its moving parts. Duryea does not hâve this feature, 
the part which corresponds approximately to the cover-plate of the 
patent in suit cannot be taken out without removing eight or nine 
bolts and to a considérable extent dismantling the engine. 

In the Duryea structure the removable part carries not only the 
valve gear but in addition, the upper halves of the crank-shaft bear- 
ings. The defendant's brief çontains the following: 

"Another question involved, therefore, is the complainant's contention that 
there should be read into the claim the limitation that while the cover-plate 
must carry the cam-shaft and followers, it niust carry nothing else." 

We are not prepared to say that the foregoing correctly states the 
complainant's contention but, assuming that it does, we hâve no hésita- 
tion in answering in the affirmative if the something added defeats the 



812 .i.j K / 197 FEDERAL EMPORTER 

entire invention. A claim should:be con-strued according: to the piain 
import of its Jang^age and in the présent case there can be nu doubt 
that the fourth élément, as above stated, mtist hâve the fifth. d.nd sixth 
éléments mounted therein. The addition of the upper halves of the 
crank-shaft bearings and the necessary change in the size of the frame 
render the Duryea structure comparatively inefficient for accomplishing 
the objects which Carlson had in view. 

It is worthy of note that in the interférence proceedings both par- 
ties took the same vieW as the Duryea patent, viz., that it did not 
anticipate. It was only af ter the interférence had been decided in 
favor of Carlson that the défendant took the position that the in- 
vention was first disclosed by Duryea. 

The entire controversy relating to the Duryea patent bas been so 
carefully considered by the Circuit Court and by the officiais of the 
Patent Office in the interférence that no usef ul purpose will be served 
by a répétition of their arguments and conclusions. Suffice it to say 
that we agrée with them. - 

A rehearing was granted in the Circuit Court upon patents granted 
to Walrath, Maxim and' Young & Murray, on the ground that they 
were nfiwly discovered. 

The court heard the parties and decided that Maxim's engine, "Mark 
XL,III," which embodies the features of the Carlson invention, was 
completed in January, 1904, prior to the application for the Carlson 
patent, but subséquent to Carlson's réduction to practice in the latter 
part of October, 1903. 

The discussion will, therefore, be confinée! to the Maxim patent 
and the structures made under it prior to the date of Carlson's inven- 
tion. 

It cannot be denied that the défenses based on thèse patents are 
somewhat discredited by their late appearance in the litigation. The 
trial court Was entirely right in receiving them, and we must accept 
the defendant's statement that it did not know of them at the time 
the proofs for final hearing were taken. 

The question, however,' remains : Why did the défendant not know 
of patents relating to the same art, and issued by the Uiiited States Pat- 
ent Office only some six years prior to the patent in suif? However, 
we will cpnsider them as if pleaded in the original ahswer. 

The patent to Maxim, No. 645,177, was granted March 13, 1900, 
upon application filed July 26, 1898. The object of the invention, as 
stated in the spécification, "is to provide for the complète inclosing 
of the working parts of the motor, while at the same time permitting 
free access to such working part to be had when necessary." This ap- 
plication was in interférence with Walrath, the resuit being that he 
was awarded a broad claim and Maxim a limited claim. Walrath's 
patent. No. 632,859, is dated September 12, 1899, the application being 
filed August 29, 1898. / / . . . .'^ ' 

Maxim describes an internai combustion engine with one vertical 
eylinder and a casing to receive the working parts of the engine. The 
casing is provided with a movable cover-plate for an opening in the. 
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casing. Such plate, by means of a bracket, supports the cam-shaft 
which is provided with cams marked H ° on the drawings. The 
cover-plate is also provided with guides, extending upward therefrom 
and in thèse tlie cam-followers reciprocate, their lower ends co-acting 
with the cams H ^ and their upper ends co-acting with the valve stems. 
The engine is provided with a piston, a Connecting rod and a crank- 
shaft formed in two parts, each being formed with crank disks, the 
piston rod playing between the disks. 
The spécification says: 

"A gear G« on the end of the crank-shaft nieshes with a gear H on a eoun- 
ter-shaft H^. ïhe latter is supportecl in a suitable bearing carried by a 
bracket H^, wblch dépends from a movable plate H"». The casing /'' Is pro- 
vided with an opening between the erank-shaft and the valve-ehest large 
enough to admit the counter-shaft //i with its gear, and is closed by the 
plate H^, wliich may be secured to its seat by suitable bolts H-*. The shaft 
Hi carries the cams JJs, which co-operate in the usual manner with the valve- 
rods H^Ht, the latter passing through suitable guides fl» on the plate ff». In 
this manner the valve-gear can be removed readily, whenever required, with- 
out disturbing other parts of the motor, and yet it is at ail tiuies, when in 
use, completely inclosed within the continuons casing F." 

Engines embodying the characteristics of the Maxim patent were 
manufactured and sold as early as 1898, and operated successfully. 
The engine of the Maxim patent is of a différent type from the one 
Carlson describes, and the problem which Maxim attempted to solve 
was not the one which confronted Carlson. Maxim was dealing with 
a single cylinder engine, Carlson with a multi-cylinder engine. The 
removal of the cover in Maxim's device would not give efficient access 
to the bearings of the crank-shaft for adjustment or repair. The re- 
pairer could see inside, but he could not adjust the crank bearings 
without taking the engine apart. The removal of the cover-plate of 
the Maxim engines does not at ail accomplish the results which fol- 
low a removal of Carlson's plate, for the reason that it does not per- 
mit access to the casing to which the cylinder is attachedl. None of 
them, except "Mark XLHI," which was made after Carlson's inven- 
tion, has tire feature which is the valuable one of the Carlson patent, 
viz., reaching the interior of the crank casing by removing the cover 
with cam-shaft and followers attached. 
_ Walrath's structure is sufficiently illustrated by the following qtiota- 
tion from the spécification: 

"Di represents a closing plate or cover adapted to be bolted to the plate or 
casting D to cover the aperture a therein. It will thus be seen that by remov- 
ing the closing-plate D^ the mechanism for opéra ting the valves and iguiter 
Is exposed to view and the operator can reach in through the large opening <l 
for the purpose of adjustlng the cams or other working parts. It will also 
be seen.by removing the bolts wliich secure the plate or casting D lu position, 
the entlre casting, together with the cam-shaft, the parts carried thereby, the 
idle plnion, and valve-lifters, can ail be withdrawn from the base for the 
purpose of adusting or repairing the parts, thus obviatlng the necessity of 
working within the base for thèse pnrposes. The casting D, and the niech- 
anlsm carried thereby, can be removed and replaced without interfering with 
any other parts of the engine, as the only connection between tbis mechanism 
and the other parts is the intermeshing of the idle plnion ei with the driviug- 
pinion C2." ■ 
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The first daim is as follows : ; 
' "1. In. an èxplosive-énglne, the combinatlon with the main frame, of a plate 
or easting provided with means for supporting the valve-actuating mechaiiism 
and means for d,etachab]y securing said plate or easting to the trame whereby 
Baid plate or cûsting and the mecharilsm carried thereby may be removed for 
repairs or adjustmént, s.ubstautially as described." 

Walrath was dealing with single cylinder stationary engines. The 
valve mechanism mounted in the cover-plate is absent from his con- 
struction. As is said by the complainant's expert : , 

"The Walrath structure does not hâve the valve mechanism mounted 'in 
the cover-plate,' as required by claim 1 of the Carlson patent, but bas it 
mounted in the erank case or lia se and on brackets carried.by a cover-plate 
whieh Is an entirely différent matter. 

* * « * •* • * * * 

"Walrath fnrtber had no need to obtaln access to the crank-shaft through 
this opening and the sole necessity of ever gettîng thèse valve operating parts 
ont of the engine wonlû be at such long intervais as;migbt be determined 
npon for complète ovcrbaiiling of the machine. Access to the Connecting rod 
vs'ould, as I hâve said, nornially be had through the opéning ai. In other 
words, by using cam followers and mounting them In a frame used as a cov- 
er-plate, Carlson provides that whetber the object is to examine the Connect- 
ing rods or the valve operating mechanism no other part is disturbed and no 
adjustmént ,is affected, while Walrath. by using plvoted , ;Yalve lifters and 
mounting bis wbole cam shaft mechanism on a pair of brackets attached to 
a plate, niùst disturb substantially every valve and Igniter adjustent to ex- 
amine his valve mechanism or to examine his Connecting rod mechanism, if 
we can assume that any bne would be so foollsb as to remove the plate i> 
for that purpose when the Connecting rod is very much more accessible 
through the unobstructed opening on the other side of the base." 

The language of claim 1 of the Walrath patent may describe and 
include the Carlson construction, but when the machines are compared 
and the objects which tlie two patentées had in yiew are considered, 
it is plain that the împrovement which gives vitality to Carlson *s in- 
vention was not présent in Wàlrath's mind and cOuld not be achieved 
by the structure which he has described and showh. In other words 
the "ready access" which he describes would not enable the mechan- 
ician to make the adjustments and repàirs which Carlson had in mind. 

We do not deem it necessary to discuss the Yoiiing and Murray dé- 
fense or the other patents found in the record. ■ 

We incline to the opinion that the Circuit Court was right in holding 
that the new références add nothing of importance to the défense based 
on the Duryea patent. ' 

The invention of Carlson is not a fundamental bne, it deals with 
matters of minor importance and njust be limited to the structure 
shown, but on the other hand it has accomplished an important resuit 
in the art to which it refers atid he is entitled to the benefits thus se- 
cured. If it be no better than the structures upon which the défendant 
relies, the Maxwell Company can usethose structures with impunity,, 
so far as the complainant is concerned. If on the other hand, Carlson 
has made an invention, even though it be of minor importance, he is 
entitled to protection. 

There can be little doubt as to the defendant's infringement. That 
the defendant's structure was within the first claim of the Carlson 
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patent was, in efféct, admitted in the interférence proceeding. It 
would be ignoring the essence of the invention to construe the cover 
shown in photograph No. 2, as the removable cover-plate of the claim, 
for said plate is a cover pure and simple having nothing mounted 
therein. The question is not one of nomenclature but of mechanics, 
and relates not to the names given to the parts of the combination, but 
to the varions functions they perform. 

The removable plate in which the cam-shaft and followers are mount- 
ed performs its functions whether its top be closed or not. One who 
uses the combination, whether the top cover be on or ofï, infringes 
the claim. 

Having in mindl the distinction just referred to, it will be found 
that every élément of the claim is found in defendant's engine com- 
bined as in the Carlson engine. 

Although we hâve been assisted by' unusually able brief s on both 
sides, the considération of this case bas , been difficult and perplexing. 
This has been largely due to the immense number of exhibits, drawings 
and photographs, many of them insufficiently identified, and also to 
the difficulty which men, unskilled in mechanics, bave in understanding 
complica,ted machinery from the drawings attached to patents. 

As previously stated, the resuit of our examination leads us to the 
conclusion that Carlson, in the limited field covered by the claim, has 
made an improvement' which rises to the dignity of invention and that 
the défendant has inf ringed. 

The decree is affirmed, with costs. 
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(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 

No. 202. 

Patents (§ 328*) — ■Invention— Oveblat foe Half-Tone Pkinting Plates. 

Tbe Gilbert patent, No. 565,574, for overlays for lialf-tone priutlng 
plates, in view of the prlor art, is void for lack. of invention. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by Gilbert, Harris & Co. against Joseph Watzelhan 
and bthers. Decree for défendants, and) complainants appeal. Af- 
firmed, 

The following is the statement and opinion of Hand, District Judge, 
in the Cif éuit Court : 

This is tiie usual suit in equity to enjoin the infringenient of the com- 
plainant's patent No. 765,574, granted July 19, 1904, to the plaintifiC's as- 
signer, James E. Gilbert. The clalms in suit are Nos. 1, which covers the 
procesg, and 4, which covers the product. The patent is for an overlay for 
half-tone printing plates and the method of making it. It has long been 
known In the printing art that clear définition and outline can be best se- 
cured In prints made from half-tone printing plates by the use of what Is 
known as an "overlay." This overlay is placed under the page to be priuted 

'For other cases see eame toplc & S numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



31fi ! iT M .19jT FEDEEALaKEPORTEE 

ÏB sueli a way that . the heaviest pressure of the plate upop; tlie paper oc- 
çurs at the darkest ' portions, and ' thàti. thé pressure is redùced in propor- 
tion as the ligtit'' igf Itiereased Iri the ^ plate: Photographie half-tone plates 
are produced'as follôWS; Between' thé ohject photographed and the original 
négative Is, intèpposed'à.niesh of fine;wires runuiug perpeudlcular to each 
Qther and fit.the dist^nee usu^Uy of abaut 150 to au inch. The effect of 
f his mesh is ta Inipose upon the sensitized plate only a séries of dots ; each 
dot correspondlng to one intersection 6f the fine wires, and each Intersection 
belng represented by one dot. Thus If there be 150 wirés to the inch, in 
a squai?ë Inch of the négative there would be 22,500 dots, The size of eacli 
dot -dépends . npon the amount of light in the object photographed at the 
point çOj^ered by the dot ; the dpt being inversely proportionate in area 
to the amôunt of light in the object. Those portions of the object which 
are quite.devoid of light are represeiited by a sfllid blaçk surface, resulting 
ftom thé; fusion of the area of the dots. Those having the highest light 
are represented by very fine dots, barely visible with the naked eye. 

It bas been customary In the art prior to the patent in siiit tp differentiate 
the pressure of varions parts of a half-tone plate. The .original mode has 
t)e8n to make an overlay by building it up by hand. Thus a séries of proofs 
were taken froni the eut and wére laid on top of each other, there being 
eut out suecessively, from the proofs before they vyere built together, from 
the first proof the exposed portion ; from the second the expased portion 
and the high lights ; from the néxt the exposed portion, thé higb light, and 
the half tones ; the solid tones remaining in each proof. Othér devices vs^ere 
likewise employed tp aceompllsh the same resuit, as by the usé of a gélatine 
negàtivé,\ which was used as a Inold, and in other ways. ' ' :''■ 

The overlay is made up into a part Of the "packing" virhich Is put between 
theprlnting surface of the iron cylinder and the paper which is to reçoive 
the impression. This "packing" eonsists of a certain numberojC paper sheets, 
covered by a stiff, hard draw sheet, whiph holds it in place. The size of 
the packing varies with the distance between the printing surface of the 
cylinder and the face of the plate, which is anywhere from .072 to .080 of 
an inch. Sonietimes a draw sheet is put below the packing, as well as over 
it, and the packing itself niay vary according to the personal taste of the 
pressman in inaking up his "make-ready." The overlay Inust register per- 
fectly upofl^ the plate, so that the thickest portions come in contact with 
the black surface, the next thickest with the half tones, the next thickest 
with the high lights, and the thinnest of ail with the exposed places. Thèse 
four degrees of tone are those generally recognized in making up the overlay. 

The process of the patent in suit Is to print dlreetly upon à thin zinc plate 
from a half-tone plat« with proof ink. While f resh, the impression is pow- 
dered with pulverized dragon's blood and the plate is then héated. Dragou's 
blood is a resinous gum, which in combination with the proof ink forms 
a protection to snch portion of the plate as it covers. This combination is 
known as a "resist." The plate Is coated upon the back with shellac to pro- 
f ect it, and if Is then etched in a well-known etchiug solution of nitric acid 
and wator. The etching is continued until the exposed portions of the plate 
are reduced to "film-lilie" thinness; the patent claimiug that by that process 
the solid portions are unafCected and the high lights and half tones are pro- 
portionately reduced in thickiiess. The plate ordlnarily j used by the paten- 
tée is about one one-hundredth of an inch In thickness, thougih no specifica- 
tton of the thickness is ijiade In the patent, except as hereafter noted. 

The défendants are agents for the patentées of a process of preparing 
printer's overlays and underlays, patent No. 892,166, issued June 30, 190S. 
This process is' as follows : A sheet of paper in thickness Varying from .OOS^^ 
to .0041^ of a,n Inch is coatéd on each Side with several layers of a mixture 
consisting of çhajlj: and some bindei- njade of organic materlals. The total 
thickness b( the sheet when so coatéd varies from .009 to. .013 bf an Inch, 
and there are generally upon each slde of the sheet two layers of the mixture 
of différent colors. An impression Is taken from an ôrdlnary half-tone eut 
upon the front of this paper with a "resist" ink, which means an ink not 



GILBERT, HARRIS & CO; V.-WAtZELHAN 317 

easily soluble in a solution of cWoride of lime. The sheet is tlien removed, 
and'thrêe or four heavy impressions of the half-tone eut are taken upon a 
tympan sheet. This tympan sheet is then In the press printed upon the 
baek of the proposed overlay, so as to produce thereon an offset with an 
amount of ink much heàvier than the ink upon the front. The sheet so 
prepared is then etched in an etcbliig bath of 2 per cent, of chloride of 
lime, which attacks the exposed portions of the chalk préparation' and by 
riisintegrating the binder sets free the chalk, which floats ofC in the bath. 
WhereVer the resist ink on either side bas beeu pressed upon the chalk, it 
prevents the action of the bath upon the binder, and so holds the chalk upon 
the surface. The fatty constituent of the ink sinks into the chalk prépara- 
tion where it touches it, and by capil^ary attraction is thought to spread a 
certain distance down into the binding material itself. It goes so short a 
distancé, however, that unless the layer is very thin on each side of the 
paper the, solution would work under that part of the chalk covering which 
is affectéd by the ink and so carry it ofE. On this account in practical use 
the paper must be coated on both sides. Owing to the gréa ter amount of 
ink upon the baek, the relief on that side is in the high-light portions, while 
the relief on the front is of the half-tone portions ; that is to say, the etching 
upon the front removes ail the chalk except upon the half-tone and solid 
portions, while the greater protection upon the back leaves the high lights 
iu relief. The operator is helped in ascertaining how far the process has 
gone by the différent colors in the strata. 

The défenses are noninfringement and noninvention. The chief anticipa- 
tion Is a German patent issued July 28, 1899, to one Albert, which describes 
a method for making ovèrlays or "Zuriehtungen" by the etching of métal 
plates. Albert took ont an Engllsh patent, which was granted July 17, 1902, 
for the same process, which is described substantially as follows: Upon a 
métal plate of convenient thickness, say about one-half of a millimeter or 
.02 of an inch, an impression is made from the eut. The etching is done in 
the "usual way," but may be carried far enough to cause the thin Unes 
corresponding to the light tpnes to be overetched and to "fall over." Thus, 
in printing, the pressure on the light tones is renioved ; the pressure being 
greater the less the surface is brokeu in the face of the métal relief. At 
that time it was well known in the art that one usual way of etching a zinc 
plate was by dusting it with dragon's blood, which would adhère to such 
portions of the plate as had already received a coat of ink. The claims in 
suit are as follows: 

"1. The method of making ovèrlays for half-tone printing plates, con- 
sisting in producing on a thin metallic sheet an impression of the half-tone 
plate with a sultable agent so applied as to présent a var5'ing résistance 
surface to the action of an etching agent, and proportionately reducing the 
surfaces of said sheet corresponding to the half-tone and high-light surfaces, 
and reducing to a film-like: .thinness the wholly exposed surface of said 
metallic sheet by applying a suitable etching agent to the prepared face 
thereof." 

"4. As an article of manufacture a metallic half-tone overlay proportion- 
ately reduced in those portions corresponding to the half-tone and high- 
light portions of the half-tone plate, and reduced to a fllm-like thinness in 
those portions corresponding to the nonprintlng surface of the half-tone 
plate." 

Opinion, 

The flrst question raised is of Infringement. I agrée with the complain- 
ants that the défendants' process is essentially etching, and there is nothiug 
in the file wrapper which suggests the limitation of the word to the disiute- 
gration of a metallic plate. I shall assume for argument, without decidiug, 
that the cha;lk-covered paper is an équivalent for a thin metallic sheet, and 
likewise that the action of the resist ink upon the chalk may fairly be said 
to be a suitable agent so applied as to présent a varying résistance surface to 
the action of an etching agent. The défendants also reduce proportionately 
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the surface of sald sheet corresponding; to the half-tone and high-liglit sur- 
faces, apd reduce to a "fllm-like" thijiness the whoUy exposed surface. In 
short, I shall assume that the défendants' process is within the terms of 
claim 1 In suit and that the product itself is withln the terms of claim 4 in 
suit. Thls tieing true, t}ie issue of infringement niay be laid àside, and the 
question cornes up solely of validlty. 

The validity of the, patent dépends upon differentiating It from Albert. 
Thls, .ladeed, was conceded when the patentée aniended hls daims by in- 
sertipg that the metallic sheet should be "thin" and shoul*! be reduced to 
a "film-iilse thinness" In the exposed areas. Now, It nowhere appears what 
the patentée meant by a thin sheet. It would seem that Albert's sheet of 
.02 of an Inch was "th}n" compared witb the space between the cyllnder 
and the face of the eut, which is .072, to .080 of an inch. However, let 
it bé àssùined that a plate of "sultable gàuge" Is "thin" only when it is .01 
of an Indti thlck. What différence does that make In the process? Before 
the examiner the patentée tooli the position that "cliché" méaiit only stéréo- 
type plates, and the "2uriehtungen" InCluded only undèrlays, both of which 
are now ftbundantly proten to be whôlly Incorrect. Arguing from this, he 
urged that so thlck a plate, meant ônl^' for stéréotypes, clearly could not 
properly conform to the ^cyllnder, and, flnally, that to etch so thick a plate 
would résuit in puttlng it otit of reglster when It was bent over the cyllnder. 
It WaS' lipon thèse représentations that he got hls patent, possibly because 
the translation in the iPatent Office of the Albert patent used the word 
"stéréotype" and "underlay" throughout, so indicatlng a coarser kind of 
work. 1 i Nelther of the points then made was good in.fact, and both are now 
substantlally abandoned by the complalnant. 

There is no teason suggested anywhere in the proof Wh? a sheet of .02 
would not conform to the cyllnder. It would hâve, as I bave sald, room 
enough, àndiHarrls now only says that its thlekness, if etched only to the 
same extent as his plate, would require an unnecessary amount of counter 
overlaying and make-ready. That at most was an Improvement only. No 
suggestion Is made that It would not conform to the cyllnder, and the de- 
fendants' witness says that It would do so without glving any trouble. The 
contention .bas been abandoned upon this trial, and may safely be disre- 
garded., . , , 

The next objection w^s that if the etçhing was deep the ovèrlay, when bent 
upon ]the cyllnder, would not reglster. This, too, was abandoned at the 
trial, ànd was a fancifiil objection. Conslder that the total différence be- 
cween the outer àhd thé inner slde of a plate, even If It exténded clear 
around the cyllnder, was proportionate to the radius of the cyllnder com- 
pared with, the radius 7lus the thlekness of the plate. Thus, the différence 
'jetweén élther slde is uéver more than six times the thlekness bf the plate. 
Thus, for Albert's plate, It would be about .12 of an Irich, and for tbe com- 
piainants' .06. Now, the plate covers only a very small fraction of the cyl- 
lnder, dépendent upon tbe slze of the cyllnder ahd the slze of the plate. 
The usuai plate of 5 by 7 Inches upon a cyllnder a foot In' diaimeter would at 
!ts longest dimension cover only about one-flfth of the clrcuriafercnce or less. 
That means that the total outer face of the plate would be stretched about 
.01 of an :'nch more, if it were .02 thick, thah if .01 of an Inch. When it 
is rccalled ihat this différence is distrlbuted over the whole face of the plate, 
and i-Iiat under the patent in suit there Is a différence of .01 of an Inch 
anyway, It at once appears that at best the thinness of the plate was only 
an Improvement, and a very trifling one at that, so far as reglstering was 
concerned. Now, thèse, barring the errors arlsing from mistranslation, were 
absolutely the only grounds for differentiating the patent from Albert which 
were suggested in the final letter to the examiner of May 11, 1904, which 
seems to hâve persuaded him. As I hâve sald, both are now abandoned. 
The rest of the communication of May 11, 1904, was directed at the vague- 
ness of Albert as an anticipation. 

What are the présent grOunds of distingulshing Albert? They may be 
f ound very succinctly atated in Harris' testlmony at page 65. First, he 
says that. If the etching; were carried down to three-fourths of the plate, the 
etchlng would be âo deep -that some counter overlay would hâve to be used 
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to soften the effect. It is safe to say that Albert did not intend to hâve 
his process carried so far that its effects would bave to be moderated after- 
wavds. Noboffy would do anything so foolish as that, and, If he did, It 
woiild not take invention to stop the process before it went too far. The 
next objection is that a thick base would require counter overlaylng. Then, 
as- I hâve already said, the élimination of the needless thickness was at 
most an Improvement. 

Finally, however, Harris susgests a very remarkable, and in my judgment 
a very signiflcant, theory. Probably because he saw the difflculties into 
which his expert had been led by admitting what nobody had thought of 
denying, that is, that the ciragon's blood and ink formed a homogeneous and 
Impervious resist, he testlfled that the resist "cornes off serially," by which 
he meant, I suppose, that it is slowly disintegrated by the aeid, so that a 
varying résistance surface is obtained. Now, this is in absolute contradic- 
tion with his own expert. (See page 38.) The patent, moreover, lias no sug- 
gestion of it, nor is there the least reason to suppose that, because the 
"proof-ink" impression must be "carefully executed," the adhering dragon's 
blood wlll come off, any more than if it is not. Moreover, the amount of 
ink and dragon's blood is of precisely the same thickness ail over. If the 
acid disintegrates it, so as to allow the surface of the smallest dot to be at- 
tacked, it will likewise allow the surface of the solid areas, because they 
are as little protected as the dots. The varying résistance area can be pro- 
cured in fact only through the exposed interstices between the dots. That 
is what the complainants' expert says, and what is alone possible. 

Nevertheless, there is a signiflcance in what Harris says, especially In 
view of what follows, which is that by uniform brushing of the plate you 
can get the resist off the llght shades first, the half tones next, and the solid 
matter not at ail. That is partieularly signiflcant, also, in view of the de- 
fendants' experiments, showing that the half tones, vi'hen they were not 
brushed, kept the same level as the solid matter, Fig. 2, so that there were, 
at most, only three levels. Harris admitted on cross-examination that he 
might probably hâve brushed most the parts he wlshed to hâve in greatest 
relief. This, I think, is quite clearly the real secret of the patent in suit. 
It is not that by making the plate thin any advautage is gained over Albert. 
It is rather that by manipulation of the plate in the etching bath, brushing 
it ail over, and especially where you want to increase the action of the acid, 
that a variety of relief is obtained in a thin plate which you could not get 
otherwise. Whatever relief Albert got, he got because the acid ate its way 
down between the protected dots and then attacked the sides of the support- 
ing columna so made. It would certainly appear from the experiments that 
if the plate used by the défendants had been thicker, so that the etching 
could hâve continued until the dots in the half-tone area had been eaten 
through, there would bave been four levels. That would bave been Albert's 
process completely carried ont, and it would bave taken a thicker plate, just 
as he said. Perliaps the ensulng relief was too Sharp, as Harris insists. If 
so, he had devised a good modification of the Albert patent by having the 
workman brush off the resist when it becomes isolated upon the tops of each 
of the dots, so that the brush can reach the edges. By romoving the resist 
lu those places, no doubt he accomplishes a quicker etching on a thinner 
plate, thus getting four levels in lower relief than if he had foUowed Al- 
bert's method. 

But ail this is whoUy outside of his disclosures. He suggests nothing of 
the sort, obviously because the difCerentia would not be patentable, belng 
only the sEill of the operator. The disclosure is precisely like Albert's, and 
in following it one could make nothing but what Albert made. The state- 
ments in the claim about thin plates must either be interpreted as meaning 
thicker than what he in praetice uses, or it wUl not work, as the défendants 
hâve shown and the complainants hâve not denîed. Apparently he got the 
patent in the first place because he convijieed the examiner that Albert's was 
a coarse underlay for stéréotype plates alone. That was founded upon a 
misunderstanding of the meaning of the German patent, as now appears by 
undisputed testimony. It is true that Albert expected his reliefs to serve 
for underlays as well as for overlays ; but they were meant as much for 
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one as the otlier, and they were certalnly ineant for use wlth ail klnds of 
cuts. The complainânts by dexterity wlth a brush can make them In such 
low relief tliat they' need not be covered with soft paper sheets or a cloth, 
as Albert supposed. That la an advance; but he did not clalm It, and It 
Is probably not a patentable advance in any case. What hè claimed was 
elther Alliert's, or It was a patent which would not make a proper overlay. 
It was Albert's half completcd. To sueceed he would hâve had to show that 
by stopping the process halfway he preserved a resuit which Albert lost, 
unperceived, by carrying the etching further. That might hâve been patent- 
able, but it was not the fa et 
Bill dismissed, with costs. 

Dwight B. Cheever, Howard M. Cox, and Conrad A. Dieterich, for 
appellants. 

Morris Hillquit (E. W. Marshall and Alexander Levene, of coun- 
sel), for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. For the reasons fully set forth in Judge Hand's 
opinion we think that, with the Albert patent in the prior art, the pat- 
ent in suit is invalid for want of invention. 

The case being determined by the conclusion of invalidity, we ex- 
press no opinion upon the question of infringement. 

The decree of the Circuit (now District) Court is aiErined, with 
costs. 



In re HAREISON BROS. 
(District Court, M. D. Pennsylvania. June 28, 1912.) 

No. 2,028. 

Bankeuptcy (§ 225*) — Pboceedings befose Eefeeee — Eulings on Bvidenc*. 

Ou a hearing or examination before a référée in the ordinary course 
of bankruptcy pi'oceednigs, in which he acts as a judicial officer, he is 
not required to hear and record ail testimony olïered, but, where objec- 
tion is made to the competeuey of the wituess or the admissibility of 
the evideuce, it is his duty to rule thereon. 

[Ed. Note.-^For other cases, see Banliruptcy, Cent. Dig. § 384 ; Dec. 
Dig. § 225.*] 

In the matter of Harrison Bros., bankrupts. On certificate for re- 
view of order of référée. Rcversed. 

H. S. Knight, of Sunbury, Pa., and W. E. Haines, of Wïlliams- 
port, Pai, for bankrupt. 

Jackson & Rhône, of Williamsport, Pa., for trustée. 

WITMER,, District Judge. In proceeding on a pétition or rule to 
show cause why certain assets alleged to be concealed by the bank- 
rupt, shduld not be turned over to the trustée, testimony was taken 
before Arthur, A- Smith, référée in bankruptcy, to whom the matter 
had been briginally referred- 
. While examining, on behalf of the; trustée, one of the bankrupts, 
Benjamin Harrison, hiS attorneys objected to certain questions directed 

'ITor at-ber cases see same topio & i nvnam lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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to him. The référée sustained the objection assigning as a reason 
that: 

"Tbe évidence atteiiuited to be adduced baviug beau takeii uuder aiiother 
proceeding in this case, ail of whieh testiiuouy, so fai' as the s;uiie iiiigiit be 
rele%'aiit to the issue tlieu befyre the court, was admitted as évidence before 
the référée in the proeeediiigs then before him." 

The référée, then, after noting the objection and entering his 
ruHng, directed the witness to answer, the question. He declined to 
ansvver, under advice of counsel, and appealed from the rtding of the 
référée bringing hère, on certiiicate, for ansvver, "whether a référée 
has the power, under such a proceeding before him, to rule upon the 
admissibihty ofifered ; or is it his duty to admit ail évidence offered, 
whether under objection or not." 

Judge McPherson in Re Ruos (D. C.) 20 Am. Bankr. Rep. 288, 159 

Fed. 257, says : 

"Where a question arises concerning the competeuey of a witness or the 
admissibility of évidence, the référée should décide the point hhiiself in the 
flrst instance, instead of turning the matter over to the court. It vvill be 
tltue enough to certify the question when he is asked to do so in a proper 
inanner. Very often his rullng will be acquiesced in, and the delay in re- 
ferrlng the dispute to the court will thus be avoided." 

To the same effect is the soimd reasoning and conclusion in Re 
Wildes Sons (D. C.) 11 Am. Bankr. Rep. 715, 131 Fed. 142. 

It is truc that some courts hâve reached a contrary conclusion re- 
quiring the référée to hear and record everything that is offered, re- 
gardless of how relevant he may consider it. A careful examination 
of thèse cases, however, will disclose the fact that in most every in- 
stance where this ruling was made the référée was acting as a com- 
missioner, or spécial master, to take testimony to report to the court. 
In re Lipset (D. C.) 9 Am. Bankr. Rep. 32, 119 Fed! 379; In re Ro- 
mine (D. C.) 14 Am. Bankr. Rep. 789, 138 Fed. 840; In re Isaacson 
(D. C.) 23 Am. Bankr. Rep. 665, 175 Fed. 292; Bank of Ravenswood 
V. Johnson, 143 Fed. 463, 74 C. C. A. 597. It must be conceded that 
there is a vast différence in the authority of the référée sitting as réf- 
érée in a judicial capacity vested and clothed with the duties conferred 
by the act on courts of bankruptcy, and, as such, sitting in his capacity 
as a commissioner to take testimony or as a spécial master. He is sit- 
ting in the former capacity when he is presiding in any proceeding which 
was originally instituted before him in the course of bankruptcy àfter 
référence. Such as a gênerai examination, a proceeding to turn over 
concealed assets, proceedings to allow, or reject, or expunge a claim, 
etc. He is sitting in the latter capacity vi'hen in the course of bank- 
ruptcy a spécifie proceeding, instituted before another référée or be- 
fore the district judge, and the matter is referred to him to take 
the testimony and report. Such is his capacity when he is taking tes- 
timony upon objections to a discharge, and when he is taking testimony 
is a commissioner to be read in évidence in a case pending before an- 
Dther référée. When acting in the former capacity his duties are 
[udicial clothed with judicial powers, while under the latter they are 
out ministerial. When acting in this judicial capacity, he is regarded 
397 F.— 21 
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as a judicial officer, învested with the same powers and duties in bank- 
ruptcy matters as a district judge, having full power, no doubt, to 
exclude irrelevant testimony. 

If this is not the law, to use the language of Remington on Bank- 
ruptcy (vol. 1, p. 336) : 

"If référées are without power to exclude questions and answers, license 
will run wild in the référées' hearings, and very bedlam be let loose. It is 
easy enough to say ail questions and answers are to be taken down and ob- 
jections be simply noted, ail for tlie eonvenience of possible revlew, the ex- 
ceptlohal case, but the carrying eut of the doctrine would lead to InsufEer- 
able abuses." 

And the same author says on page 929: 

"A rule compelling the référée on gênerai examlnation Of bankrupts and 
witnesses, to take down answers although the question be incompétent and 
the answers improper, would lead to interminable confusion, and would prac- 
tically give over such examlnations into the absolute control of the examiner, 
leadlng to the possibillty of intolérable abuse." 

But it is contended by ail the reported cases that hold a contra view 
that the proposition is controlled by gênerai order No. 22 (89 Fed. 
X, 32 C. C. A. XXV ), as follows: 

"The examination of witnesses before the référée may be condueted by the 
party In person or by hls counsel or attorney, and the witnesses shall be sub- 
ject to examination and cross-examlnation, whicU shall be had in conformity 
with the mode now adopted in courts of law. A déposition taken upon an 
examination before a référée shall be taken down in writing by Mm, or 
under his direction, in the form of a narrative, unless he détermines that 
the examination shall be by question and answer. When complète it shall 
be read over to the witness and signed by him in the présence of the référée. 
The référée shall note upon the déposition any question objeeted to, with 
his décision thereon and the court shall hâve power to deal with the costs 
of incompétent, immaterial, or irrelevant dépositions, or parts of them, as 
may be just." 

A careful analysis of this order is convincing that it does not sus- 
tain the conclusion. The first clause relates to the examination of 
witnesses before the référée acting as a judicial ofiScer and prescribes 
how that examination shall be condueted, viz., "by examination and 
cross-examination," and then provides how and in whât order and man- 
ner this examination and cross-examination shall be condueted, viz., "in 
conformity with the mode now adopted in courts of laws." This part 
only relates to the examination of witnesses in operi court orally ; and 
in this there is nothing incohsistent with our conclusion. 

The remainder of the order relates to "dépositions." Now a déposi- 
tion, says Cyc. vol. 13, page 832, is "Testimony taken out of court 
under authority which will enable it to be read as évidence in court, 
and has no relation to oral testimony taken in court or before a mas- 
ter." To the same efifect is Factory v, Corning, 7 Blatchf. 16, Fed. 
Cas. No. 14,197. It does not relate to testimony taken before the 
court or tribunal where the proceedings were instituted and condueted. 
To adopt a contrary conclusion would imply that the Suprême Court 
had been exceedingly lax in the use of technical légal words and Jerms 
and this we will not assume. 
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The order directing the witness to answer is reversed and he needi 
not answer unless it should hereafter appear in his further examina- 
lion that, in the judgment of the référée, the testimony sought to be 
elicited is material and relevant. 



TAYLOR V. MIDLAND VALLET R. CO. 

(District Court, E. D. Oklahoma. July 9, 1912.) 

OouEis (§ 327*) — Fedebal Coubts — Jueisdiction— Amotjnt in Conteoverst 
— "WiTH Same Effect." 

Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 108T [U. S. Comp. 
St. Supp. 1911, p. 128]), wlilch went into effect January 1, 1912, changed 
the amount required to confer fédéral jurisdiction from a sum In excess 
of $2,000 to a sum In excess of $3,000. Section 299 exempted from the 
opération of the act ail pending proceedings and rights accruing or ae- 
crued, providing that ail such sults and proceedings for causes arising 
or acts done prier to that date might be commenced and prosecuted with- 
In the same time, and with the same effect, as if the repeal or amend- 
ments had not been made. Held, that the phrase "with the same effect" 
must be construed to mean with the same resuit, or with the same con- 
séquence, and that where a cause of action involving less than $3,000 
but more than $2,000, exclusive of interest and costs, arose November 14, 
1911, and suit was brought on January 25th following, it was governed 
by the old law, and therefore involved an amount sufflcient to sustain 
fédéral jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 889; Dec. Dig. § 
327.* 

Jurisdiction of Circuit Courts as determlned by the amount In con- 
tre versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Strib- 
ling Shoe Co. v. Roper, 36 C. 0. A. 459; I. J. Lewis Mercantile Co. v. 
Klepner, 100 C. 0. A. 288.] 

At Law. Action by Ruby Taylor, by her next friend, James Taylor, 
against Midlandi Valley Railroad Company. On motion to remand 
case to the state court. Denied. 

Randolph & Haver, of Tulsa, Okl., for plaintiff. 

Edgar A. De Meules, of Muskogee, Okl, for défendant. 

YOUMANS, District Judge. This is a motion to remand this case 
to the State court from which it was removed because, as stated in 
the motion, "the matter in controversy does not exceed and is less than 
the sum of $3,000, exclusive of interest and costs." The amount sued 
for is $2,900. The cause of action arose on the 14th day of Novem- 
ber, 1911. The suit was brought on the 25th day of January, 1912. 

The Judicial Code which changed the jurisdictional amount from 
a sum in excess of $2,000 to a sum in excess of $3,000 went into ef- 
fect January 1, 1912. The change was an amendment of the statute 
in that particular. Section 299 of that Code exempts from the opéra- 
tion of the act certain suits and proceedings. That section is as fol- 
lows : 

"See. 299. The repeal of existlng laws, or the amendments thereof, em- 
braced in this act, shall not afCect any act done, or any right accruing or 

*For otber cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, £ Rep'r Indexes 
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accnied, OT any suit or proceeding, including those pendlng on wrît of error, 
appeal, certlficate, or writ of certlorari, in any appellate court referred to ot 
Included within, the provisions of this act, pending at tlie time of the talîlng 
efifect of ttiis act, but ail such suits and proceedings, and suits and proceed 
Ings for causes arising or acts done prior to such date, may be commenced 
and proseeuted witliin the same time, and with the same efCect, as if said 
repeal or amendments had not been made." 

This suit is for a cause of action arising prior to Jànuary 1, 1912, 
andi it therefore belongs to the class which "may be commenced and 
proseeuted within the same time and with the same effect as if said 
repeal or amendment had not been made." The phrase "with the 
same effect" must mean with the same resuit, or with the same con- 
séquences. The intention of Congress must hâve been to leave a 
cause of action arising prior to January 1, 1912, subject to the same 
rules and procédure to which it would hâve been subject if the law 
had not been changed. Counsel for plaintiff contend that the question 
has been decided in their favor by the Suprême Court in the cases of 
Washington Home for Incurables v. American Security & Trust Co. 
et al., and Vermillion v. B. & O. R. Co., 224 U. S. 486, 32 Sup. Ct. 
554, 56 L. Ed. - — , decidedi April 29, 1912. In those cases the Su- 
prême Court held that the right of appeal from the Court of Appeals 
of the District of Columbia in a case pending on January 1, 1912, but 
not decided until after that date, was not saved by that section; that 
the qualifying words "including those pending on appeal" excludes 
those not pending on appeal on January Ist. With référence to thèse 
qualifying words the court said : 

"If express words were thought necessary to save pending appeals, a for- 
tiori such words were needed to save appeals not yet taken, and no such 
words were used." 

The question of the right of appeal from the Court of Appeals of 
the District of Columbia was the only question before the court. In 
that case the court further says: 

"The flrst part of the section declaring what shall not happen Is elucldated 
by the antithetlcal statement, in the last part, of what shall take place. We 
gather from that that ail suits upon causes of action that arose before Jan- 
uary Ist stand alike." 

That means suits pending on January Ist, and suits brought after 
that date, on causes of action arising before that date, "stand alike." 
In pending suits in which the time for application to remove had not 
passed on January Ist, the right was saved by section 299. It was 
a "right accrued or accruing" on January 1, 1912. Lincoln v. Robin- 
son (D. C.) 194 Fed. 571. If such a suit stands on the same footing as 
a suit brought after January Ist on a cause of action arising before that 
date, as stated by Mr. Justice Holmes in the opinion above referred 
to, then the right to remove the latter suit is also saved by that sec- 
tion. The "antithetlcal statement" includes not only ail "suits and pro- 
ceedings" referred to in the first part of the section, but also "suits and 
proceedings for causes arising, or acts done prior" to January Ist. 
If both classes "stand alike," andI the right of removal is saved to the 
first, the conclusion follows that it is saved to the second also. So 
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far as the décision of the Suprême Court can be said to be applicable 
hère, it is opposed to the effect sought to be given to it by counsel for 
plaintiff in this case. 
The motion to remand will be overruled. 



PHILLIPS V. TROUÏMAN 
(District Court, S. D. Georgia, W. D. July 13, 1912.) 

1. Bkokebs (§ 11*) — Action for Commission — Biieach or Coktract. 

Where plaintiff, a broker, contractée! to develop, subdlvide, and sell 
certain of defendant's land either privately or at auction within one 
year for a cash commission of 15 per cent, of the gross sales, plaintiff 
agreeing to pay ail expenses of advertising, surveying, etc., defendant's 
declinatlon to "name the day" for a public sale did not constitute a 
breach of contract entitling plaintiflf to recover damages. 

[Ed. Note.— For other cases, see Brokers, Cent Dig. | 58; Dec. Dig. 
S 11.*] 

2. Courts (§ 328*) — Fédéral Courts — Jurisdiction. 

Where a broker's contract of employment to develop and sell certain 
land authorized the owner to "call off the sale" on paying the broker 
$350 liquidated damages, the owner was only liable for such sum, wheth- 
er he refused consummation after a sale was made or before the flrst 
steps to that end were taken, which amount was insuflicient to conter 
fédéral jurisdiction in the broker's action for breach of contract. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. i 328.* 

Jurisdiction of Circuit Courts as determined by the amount in con- 
troversy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Ïennent-Strib- 
ling Shoe Co. v. Roper, 36 C. O. A. 459 ; O. T. Lewis Mercantile Co. v. 
Klepner, 100 C. C. A. 288.] 

'At Ivaw. Action by W. I. Phillips against J. F. Troutman. On de- 
murrers to plaintiff's déclaration. Sustained. 

Burton Smith, of Atlanta, Ga., and Akerman & Akernian, of Ma- 
çon, Ga., for plaintiff. 

John P. Ross, of Maçon, Ga., for défendant. 

SPEER, District Judge. This is an action to recover damages for 
an alleged breach of the contract following: 
"State of Georgia, County of Houston. 

"Articles of agreement made this 8th day of April, In the year of our Lord 
nlneteen hundred and nine, between J. F. Troutman, of Hou.ston county, and 
State of Georgia, party of the first part, and W. I. Phillips, of Jacksonville, 
Du val county, Florida, party of the second part, witnesseth: 

"That whereas the said party of the flrst part owns In fee simple a certain 
tract of land lying in Ft. Valley, Ga., and consisting of about sixty acres, 
and described as follows, to wlt: Fronting Railroad avenue on the west, and 
on south side East Main street, north by property of Mrs. S. E. Borsett, on 
the east by property of Miss Fanny Borsett, and known as the Virgil Powers 
place, 

"And whereas, the said party of the second part is engaged in the real 
es*ate business, making a specialty of sales thereof: 

"Therefore, for and in considération of the party of the second part agree- 
ing to subdivlde, advertise and auction off, or sell privately the aforesaid 

*FoT other casea see same topic & i ntjmbbb In Dec. & Âm. Digs. 1907 to date, & Rep'r Indexe* 
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property wlthln a period of twelve months from date, the said party of the 
second part agreeing to pay ail advertlslng, surveying and contingent ex- 
penses attendant upon eonduetlng an auctlon or prlvate sale of said property 
In lots, the said party of the first part does hereby agrée to allow said party 
of the second part to enter upon said last-described property to subdlvide 
same as advantageously as possible and sell at public outcry to the hlgUest 
bldder, or at private or other sale for the said party of the first part. The 
terms of said sale to be as follows: One-third cash, balance payable in eight 
quarterly payments, deferred payments bearing eight per cent, interest per 
annum. 

"The party of thé first part agrées to pay to the said party of the second 
part in cash a commission of 15% of gross amount of sales. 

"The party of the flrst part covenants that the property is clear of incum- 
brances, taxes, exécutions and liens of whatsoever kind, and has clear title to 
the property or same can and will be so by day of sale. 

"The party of the flrst part guarantees the party of the second part a com- 
mission of at least $350.00 in considération of whlch the first party may eall 
Off said sale. The party of the flrst part further agrées to pay the second 
party $250.00 for developing such property. 

"Should the party of the second part f ail to carry out this contract and 
complète the sale within twelve months from date, this contract becomes nul! 
and vold. Date of said sale to be mutually agreed upon. 

"In witness whereof the said party of the flrst part and the said party 
of the second part, hâve hereunto set their hands and afflxed their seals the 
day and year flrst above wrltteu. 

"[Slgned] J. F. Trontman. fSeal.] 

"W. I. Phillips. [Seal.] 
"Slgned, sealed, and delivered in the présence of us : 

"C. E. Martin, N. P. Houston Co., Ga." 

[ 1 ] It is not alleged that the plaintiff did anything, or expended 
anything, in f urtherance of the contract.' No bid was soHcited ; no 
bidder àppeared. The sale could hâve been either public or private. 
The plaintiff agreed to subdivide the defendant's land, and pay ail 
expenses of advertising' and surveying. Like Gallio, in Holy Writ, 
he cared for none of those things. Acts xviii, 17. But he now brings 
suit for damages in the sum of $5,500, because the défendant declined 
to "name the day" for the sale. This refusai was of little consé- 
quence. A covenant to "name the day" is often a sacred obligation, 
but not in a case like this. It sometimes results after what Chief Jus- 
tice Marshall, in a letter to his wife, terms, "a little tiff and mak- 
ing up." 

A case in point is that of John Browdie v. Tilda Price, 2 Nickleby, 
pp. 130, 131 : 

" 'Ye're a feeckle, ehangeable weathereock, lass,' says I. 'Not feeekle, John,' 
says she. 'Yes,' says T, 'feeckle, dom'd feeckle. Dinnot tell me thou bean't 
efther yon chap at schoolraeasther's,' says I. 'Him,' says she, qnite screech- 
ing. 'Ah, him,' says I. 'Why, John.' says she — and she coom a deal doser and 
squeedged a deal barder than slie'd dean afore— 'dost thou think it's nafral 
noo, that having such a proper mun as thou to keep company wi', l'd ever 
tak' oop wl' such a leetle scanty vi^hipper-snapper as yon?' says she. She 
said whipper-snapper ! 'Ecod !' I says, 'Bf ther that, neame the day, and let's 
hâve it ower!' Ha! ha! ha!" 

[2] Besides in this case the défendant reserved the right to "call 
off the Sale," and the penalty therefor was liquidated; the sum being 
$350. This amount is less than the minimum jurisdictional sum fixed 
by law for this court. This he might do even after the sale was 
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made. A fortiori, could he do so before any sale was consummated, 
and before the first step to that end was taken. 

The court is not disposed to deprive real estate agents of that high 
favoritism which has been accorded them by many tribunals. It is, 
indeed, a little hazardous to confer with one of thèse favorites of the 
law in any manner, or to any extent, regarding the sale of property. 
But no court, however favorably disposed to the engaging and at- 
tractive citizenship which dévotes its attention to this industry, could 
we think discover a cause of action in the récitals of this déclaration. 

For thèse reasons, and many others which might be stated, ail of 
the demurrers to the plaintiff's déclaration must be sustained. Let 
order be taken accordingly. 



SCULLY V. UNITED STATES. 

(District Court, D. Nevada. April 27, 1912.) 

No. 1,017, 

1. Public Lands (§ 24*) — Sukveys — Methods — Sufficiency — Coniract 

WlTII DBrUÏY SCBVBYOE. 

Surveys of public laiids made by plaintiff as a deputy surveyor under 
a contract with tUe United States held to bave been correctly executed 
in ttie fleld on evideuce shovving that they were approved by the fleld 
examiner appointed by the Surveyor General i'or the state as authorized 
by Kev. St. § 2223 (U. S. Couip. St. 1901, p. 1302), and where, as shown 
by the plats, they did not differ from subséquent surveys made by others 
eniployed for the purpose by the government which were approved, al- 
though plaintiff's plats had been re.1ected. 

[Ed. Note. — For other cases, see Public Lauds, Cent. Dig. §§ 31, 32; 
Dec. Dig. § 24.*] 

2. CoNTKACTs (§ 2S9*) — ^Conditions Précèdent to Recoveby — Décision op 

Akbiter. 

While the décision of an arbiter to whom the question of the perform- 
ance of a contract is couunitted by its terms is binding on the parties, 
in the absence of fraud, mistake, or neglis;ence so great as to be équiva- 
lent to bad faith, it is not necessary that tbere shoUld be actual fraud 
or intentional wrong to entitle the contractor to maintain an action to 
recover for his work notwithstanding the refusai of the arbiter to ap- 
prove the same, but it is enough if such refusai was arbitrary, unreason- 
able, or unjust. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. § 1310; Dec. 
Dig. § 2S9.*] 

3. Public Lands (§ 24*) — Sukveys — Execution op Contract. 

The Comniissioner of the General Land Office is so far a représenta- 
tive of the government in respect to contracts for surveys of public 
lands as to be to ail Intents and purposes a party to the contract and 
bound by its terms as fully as the contractor, and, where his approval 
of the work is made necessary by the contract before the contractor Is 
entitled to payment, he, as well as the Surveyor General under whose 
direct supervision the work is doue, is bound to exercise the utmost 
good faith, and cannot refuse to approve the work because the contrac- 
ter stoppted before completlng the survey of ail the land embraced in 
the contract, where he was advised to do so by the Surveyor General 

•For other cases see eame toplc & 5 ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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on the ground that tbe cost of the work already doue reached the esti- 
mated amount of the coutract. 

[Ed. Note. — For otlier cases, see Public Lands, Cent. Dig. |§ 31, 32 ; 
Dec. Dig. § 24.*] 

4. Public Lands (§ 24*) — Subveys — Exectjtion of Oontbact. 

Tlie Conmiissioner of tlie General Land Office helcl not justified in re- 
fusing to approve a survey of public land made by a deputy surveyor 
under a contract beeause of resurveys and retracements of prlor Unes 
made without the express aiithority required by the contract and the 
manual of instructions made a part thereof, or beeause of the nianner 
in which the fleld notes were kept, where the manual expressly made it 
the duty of the Surveyor General to glve spécifie instructions as to such 
niatters on request, and the surveyor repeatedly asked for such instruc- 
tions, and where, although both the Commissiouer and the Surveyor 
General were kept at ail times advised of the work he was doing and 
the arrangement of the field notes, no objection was made thereto until 
ail had been completed. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 31, 32; 
Dec. Dig. § 24.*] 

5. CoNTBACTs (§ 147*) — Construction — TJnderstanding of Parties. 

When there Is a doubt as to the meaniug of a contract, a party will 
be held to that meaning which he knew the other party supposed the 
words to bear duriug the performance of the contract. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 730, 743 ; 
Dec. Dig. § 147.*] 

6. United States (§ 70*) — Contsacts — Construction. 

The rule that a contract is to be construed most strongly against the 
party preparing it applies to the government with respect to a contract 
for the survey of public land. 

[Ed. Note.— For other cases, see United States, Cent. Dig. § 53; Dec. 
Dig. § 70.*] 

7. United States (§ 110*) — Default in I'ayment Under Contract — In- 

TEBEST. 

Interest cannot be allowed on a claim against the United States arls- 
ing under a contract, unless provlded for by the contract or by statute. 

[Ed. Note.^For other cases, see United States, Cent. Dig. § 93; Deé. 
Dig. § 110.*] 

At Law. Action by Deniiis Scully against the United States. Judg- 
ment for plaintiff. 

See, also, 193 Fed. 185. 

Thls action was brought to recover $9.932.85, of which .$5,189.85 is alleged 
to be due on contract for surveying certain public lands in central Nevada, 
and the remainder, $4,743, is claiiued for loss of time and interest. The 
contract is dated September 26, 1900. It was made by Dennis Scully, the 
plaintiff, acting for himself, and the United States Surveyor General for 
Nevada, acting in behalf of the United States. , It provided that Scully In 
his own proper person should survey, mark, and establish "ail Unes neces- 
sary to fuUy complète the survey of township No. 14 N., range No. 41 E., 
townships 17 . and 18 N., range No. 43 El., townshii:)s 17, 18 and 19 N., range 
No. 44 E., and township No. 18 N., range 45 E., Mount Diablo Merldian" ; 
that ail should be done "in strict couforniity with the laws of the United 
States, the printed Manual of Surveying Instructions as revlsed and ap- 
proved Oune 30, 1894, and other surveying instructions Issued by the Com- 
missioner of the General Land Office, and with such spécial instructions as 
lie may receive from the said Surveyor General in conforinity therewith 
(ail of said instructions to be taken and deemed a part of this contract)." 
The estimated liability was flxed at $3,000. The compensation was fixed 

*,For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"by tbe Treasury Department of the United States, as a full compensation 
for ail work performed imder thig agreement, at the rate ot nine (9) dollars 
for base, standard, meridian, and meander Unes, seven (7) dollars for town- 
shlp Unes, and flve (5) dollars for section and Connecting liues, except wbere 
tlie Unes of survey pass over niountainous lands, or lands heavily timbered, 
or eovered with dense undcrgrowtli. and in such case at the rate of tlilrteen 
(13) dollars for base, standard, meridian and meander lines, eleven (11) dol- 
lars for towuship lines, and seven (7) dollars for section and Connecting lines, 
per mile, for every mile and part of a mile actually run and marl^ed in tbe 
field, random lines and ofEsets not included." 

It was required tliat the surveys should be completed and true fleld notes 
thereof returned to the office of said Surveyor General on or before Septem- 
ber 1, 1901, on penalty of forfeiture and paynient to the United States of 
the sum of $6,000 (secured by bond), in case Scully failed to perform the 
contract according to its terms. This time was later exteuded. Further 
stipulations of the contract were as follows: "No payment shall be made 
until the plats and fleld notes of the survey executed under this contract 
shall hâve been accepted by the Commissioner of the General Land Office. 

* * * No accounts shall be paid unless properly certifled by the Surveyor 
General (or bis successor in office) that the surveys are in accordance with 
the instructions herein referred to and the provisions of this agreement, and 
until approved plats and certifled transcripts of field notes of the surveys 
for which the accounts are rendered are filed in the General Land Office. 

* * * The said surveys will not be approved by the said Surveyor Gen- 
eral, * * * unless they shall be found to be in exact accordance with 
the instructions hereinbefore specifled." 

The Jlanual of 1894, referred to in the contract, and made a part thereof, 
contains full and minute directions relative to surveys. Thèse directions 
must be observed by Surveyors General, their assistants, and deputy sur- 
veyors. On page 65 of the Manual, the following rule is set out: "Spécial 
Instructions Issued by United States Surveyors General to United States 
nei)uty Surveyors. One of the most important duties to be performed by 
tbe Surveyor General is to provide the deputy surveyor with /spécial instruc- 
tions, in connection with the contract, prepared in accordance with law, 
which instructions will not consist of directing attention to certain para- 
graphs in this Manual, réitération of its requirenients, and printed direc- 
tions of a gênerai nature; but they will in ail cases be siiecifio in character, 
with ail neeessary detailcd statcmcntit setting forth tohat the deputy is to 
do and hoir the work Is to be performed. Before making out spécial in- 
structions, the Surveyor General will cause a thorough exaraination to be 
made of the field notes and plats of older surveys of standard and town- 
ship lines upon which the deputy is to base his work, and give him full 
information — both writien and fjraphic — of the exact condition of adjoining 
surveys, with ail irrcgularitlex that may lie found. carefnlly and clearly 
noted ; with ail neeessary instructions for his guidance if he flnds every- 
Ihing an it should he, and, in addition, full advice as far as practicable 
what to do in case the surveys on the ground are not as rfjirc.ientcd in the 
old notes. If the contract includes exterior lines, tbe Surveyor (Jeneral will 
specify in détail ichcre the deputy is to commence, in what onler and in 
what direction he is to run the lines, and provide for his use a tliai/ratii, 
drawn to a scale of one inch to one mile, giving full and aecurate informa- 
tion in regard to lengths and bearings of ail lines of old surveys, from which 
he is to work, or upon which he is to close. The diagranis will i)e made 
triplicate, one copy for the General Uand Office, one for tlic deputy, and one 
to be retained; they may be either original drawings, or blueprints or trac- 
ings therefrom. In no case must the deputy l)e sent into the fleld tcithout 
full and aecurate information in renard to ail irrogularlties on the records 
■which -will affect the extent or accuracy of his surveii." 

Pursuant to this rule, the Surveyor General, October 3, 1900, sent Mr. 
Scully sonie 10 pages of instructions, copies of vt-hich are attached to the 
answer. Among thèse Instructions was the following: "Should any of the 
corners of the old survey from which you are required to start, or upon 
which you are required to close, hâve become obliterated, you are authorized 
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to retrace so much of the old Unes as may be necessary to re-establish 
such corners, but you will retrace only such Unes as are absoUitely neces- 
sary for that purppse. Where any of the old corners wlth which you connect 
bave become partiaUy destroyed or are In bad condition, you will properly 
restore such corners, descrlblng in your fleld notes the corner as found, and 
as restored. I append a copy of circular letter of date. June 15th, XS88, reg- 
ulating the compensation for such retràcements." Prior to the actual sur- 
vey, Mr. ScuUy, with a full corps of assistants, at hls own expense, made a 
preiiminary recognizance tx) ascertain the actual condition of boundaries and 
corners which were to be the startlng or closlng points of bis work, so that he 
mlght obtain beforehand needed instructions. In a letter dated March 5, 
1901, to the Snrveyor General, he reported thèse conditions. The Surveyor 
General acknowledged receipt of this letter March 8th, thanked ScuUy for 
hls "information as to the condition of the monuments of former surveys 
in the terrltory covered by your contract, No. 225," and sald: "This wlU be 
of value hereafter as showing the necesslty of such retracements and resur- 
veys as you will bave to make." 

On March 31, 1901, Scully communlcated with the Surveyor General, de- 
taillng conditions lu townshlp 19 N., range 44 E., townshlp 18 N., range 45 
E., townshlp 17 N., range 44 E., and townshlp 18 N,, range 4.3 E., and again 
asked Instructions as to resurveys and retracements. The Surveyor General, 
Aprll 4, 1901, replied in part, as foUows: "The question of retracement of 
exterlor Unes sulHclently to establlsh a reliable point of beginniug for the 
work under your contract Is fully covered in your instructions of October 
3, 1900, and the circular letter of June 15, 1898, of the General Land Office 
thereto appended, and in the Surveyors' Manual of 1S94, page 72. * * « 
At ail events, sufflclent showing bas been made to justlfy the resurvey of 
the entlre townshlp boundaries (Tp. 18 N., R. 45 E.) and entitle you to com- 
pensation for dolng so. * * * It is impossible to give further instruc- 
tions even upon the showing you make. AU you can do Is to go ahead in 
good falth wlth your contract, exercislng the best of your judgment and 
being guided by the Manual. I shall take pleasure in doing ail that I can 
to see that you are properly compensated to the full extent of the terms of 
your contract. The accuracy and care wlth which your previous contracts 
bave been exeeuted establlsh an excellent standing for you in the General 
Land Office at Washington." 

Aprll 27, 1900, Scully iuformed the Surveyor General of the conditions 
in townshlp 17 N., range 44 E., and townshlp 17 N., range 45 E. He descrlbed 
the absence of monuments, the Irregularlty lu measurements, and the unre- 
liabUity of the fleld notes of the old surveys. Inasmuch as he was obliged 
to connect with interlor corners of townshlp 17 N., range 44 E., and "as 
after long search no Interlor corners could be found for three miles on any 
range of sections," he "slmply had to resubdlvide." He descrlbed bis meth- 
ods of subdivision, and concluded thus: "It is évident that ail fractlonal 
subdlvlded townships will hâve to be resubdlvlded when I bave any notes 
whatever. X am not anxious to do such additlonal work, which Is much more 
tedlous and annoying than new work, besides the question of payment; but 
it is even more necessary for the country than the work of the contract, and 
in any case I do not see under the rules how I am to avold it. Xou see the 
rules themselves bave to be extended and modified to make them applicable. 
* * * I know you appreclate the situation, and belleve the department 
will do justice as it appears to them; but the labor and worry cannot be 
overestlmated. For flve weeks preparlng for subdivision, and stlll much to 
be done at W. side of Toyabe. When I complète préparation, then I can 
estlmate quite closely additlonal cash necessary. ♦ * * Hoplng to hear 
from you about this resubdlvislon business." In the last letter Scully asks 
Instruction three times, and points out the faot that he bas already spent 
flve weeks in preparatory work, and much more remains to be done before 
he can commence on the. new survey. He shows that the cost will exceed 
the estlmated liabillty. 

June 4, 1901, Scully writes the Surveyor General, telling hlm how he pro- 
poses to subdivide townships, unless otherwise instructed. He descrlbes the 
bad conditions of the old survey of certain boundary Unes, tells how he is 
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deallng, with thèse conditions, and closes thus: "Needless to say, I greatly 
diallke the responslbllity, but àope It Is ail rlght. I should greatly wisU to 
get instructions or suggestions about the subdivided portion of T. 19 K. 44 
referred to in a récent letter. The survey is most difflcult. Those double 
sets of monuments on so many Unes cost a great deal, and I may remark 
that the ratio of 5 to 7 is far less than the true ratio of the cost of section 
Unes on the level to the cost of such Unes on the mountain." Thèse détails 
and request for instruction are authorized by the Manual, p. 80, in the fol- 
lowing rule: "It is possible, however, that cases may arise so complex in 
their character as to produce a feeling of doubt relative to the proper solu- 
tion of the problem, in which case he will at once communicate wlth this 
otiice through the Surveyor General, submitting information, by letter ànd 
diagrams, of the exact condition as found by hini, and the necessary instruc- 
tions will be forwarded as soon as practîcable." The only reply received by 
Mr. ScuUy, so far as the évidence shows, is the foUowing letter from the 
Surveyor General's office, dated June 7, 1901: "Your favor of 4th inst. is 
received. I fuUy appreciate the difflculties which you are encountering, but 
your course is clearly pointed out in circular of June 15, 1898, from the 
General Land Office, Washington, D. C. which was attached to and made 
part of the Instructions dated October 3, 1900, given you for the exécution 
of your contract No. 226. I shall do ail in my power to endeavor to see that 
you are properly compensated for the conscientious work you are doing, and 
must leave the détails of executing your difflcult task entirely to your own 
professional skill and judgment under the orders already furulshed." In 
response to a request that his time for completing the contract be extended 
to December 31, 1901, the Surveyor General replied, July 13th, stating that 
he would be pleased to recommend such extension, and added: "I trust that 
you are pushing the work with the indomitable energy displayed in simUar 
emergencies, and hâve no doubt that full compensation will be awarded you 
for the extra care and trouble bestowed upon your arduous work." 

October 2, 1901, the Commissioner of the Land Office, in a letter to the 
Surveyor General, acknowledged receipt of Mr. ScuUy's application for an 
extension of time, and called attention to the work performed by Mr. Scully 
in excess of the contract. The language used by the Commissioner is as 
foUows: "Your attention is invited to the coneluding paragraph of Deputy 
ScuUy's letter relative, to an excess of liability of $800 over and above the 
estimated liability of his contract. Any action looking to the issue of spécial 
instructions providing for resurveys or retracements must be taken and ap- 
proved prior to December 31, 1901, the extended date of said contract." 
There is no évidence that any such action was ever taken, or that the Sur- 
veyor General ever asked the Commissioner to authorlze the resurveys and 
retracements reported to him by Mr. Scully. October 1, 1901, Mr. Scully 
wrote the foUowing letter to the Surveyor General: "I beg leave, respect- 
fuUy, to inform you that I hâve just completed the Reese River side of the 
survey uuder contract No. 225, and return to-day to the other or Smoky 
Valley side of the mountains to complète the contract if authority therefor 
be given. My notification that the cost would considerably exceed the estl- 
mate has not yet been replied to, and there Is moreover an amount to be 
added to my estimate then given which requlres a new notification. T. 14 
R. 41 was found in a worse condition as regards monuments than any other 
in my contract inasmueh as its S. boundary for four miles at least was com- 
pletely destitute of monuments or their traces, while the irregularity of dis- 
tance etc. of monuments in the interior, their irregular marking and other 
causes made it impossible wlthout a complète resurvey of two-thirds of the 
township to initiate new work. This alone will add some $300 to my former 
estimate. Also in that estimate Tship. boundaries having double sets of 
monuments were supposed charged for with the distances between the sets 
added for each corner. This is certainly irregular as closlng distances alone 
for just one cor. are provided for and as the additional work must be in- 
tended to be pald for I hâve concluded that the Department will pay for the 
boundary of each T. ship independently which in thèse cases makes a double 
rate when they coïncide which is none too much for such work. On this 
supposition, the total cost of completing the survey would be $4,500. I need 
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not point out how my initiative work will expedlte ail future surveys In this 
district. There are still a mountain township and more tlian half another 
to be done on the contract Ts. 17 and 18, R. 44, and thèse may not be com- 
pleted before December. Now I bave already expended nearly tbe estimate 
in cash, and as the money Is borrowed, I am extremely uneasy at the pros- 
pect of expending more wlthout authority. I hâve however decided to keep 
at work untll I hear from you and I request in the most urgent manner that 
you will advise me by return what to do untll the décision of the G. Ij. O. 
in the matter is obtained. Working for nothing at the most arduous work 
mentally and physically that earth can show is bad enough but getting in 
debt in a serious manner on it is by far worse. I earnestly request that you 
will présent my statement to the Hon. Commissioner and that you will 
advise me with as little delay as possible In the meantime what to do." 

October 3, 1901, the Surveyor General in reply advlsed Mr. Scully, inas- 
much as the estimated amount of the contract had been reached, without the 
survey of townsbips 17 and 18 N., range 44 E., he would be justlfled in leaving 
those townships unsurveyed. The material portion of the letter is as fol- 
lows: "Your favor of Ist inst. is received, reporting condition of affairs 
under your contract No. 225. I had hoped that having obtained the exten- 
sion of the time for completing the fleld work and returns that you would bave 
reported by this time your contract ready for Inspection. In prlor letters I 
hâve repeatedly assured you of my hearty co-operation to obtain the fullest 
compensation for the additional work involved in retracement of old Unes 
imperfectly surveyed and inadequately marked, but can do nothing more until 
the returus are before me, It being the well established policy of the General 
Land Office not to render décisions in hypothetlcal cases. If you flnd that 
the estimated amount of your contract bas been reached wlthout the survey 
of townships 17 and 18 N., R. 44 E., the instructions are expllcit and you 
will be justlfled in leaving those townships unsurveyed. It is beyond my 
power to sanction or authorize anything not expressly provlded for in the 
instructions, the clrcular of June 15, 1898, attached to and made part of 
your contract being considered ampl^ authority to sustaln any claim you may 
submit for extra work." After the recelpt of the last letter Mr. Scully con- 
tlnued his work until he had subdlvided ail lands occupied, or likely to be 
occupled, by settlers in said townships, and then in the bellef this was ail 
whieh could be required of him under the contract he closed his work in the 
field. 

December 24, 1901, Mr. Scully forwarded to the Surveyor General maps 
of township 17 N., range 44 E., and township 18 N., range 45 E., With fleld 
notes of retracements and resurvej's tbereof, accompanied by a letter, of 
which the following paragraph only is material: "I thought the best course 
would be to give the fleld notes of resurveys by townships consecutlvely paged 
to the end of the resurveys, beginnlng with preliminary oaths coverlng the 
whole of the resurveys and ending with the final oaths coverlng the whole ; 
as I should suppose it cannot be the intention that assistants should be 
sworn on enterlng and leaving every township. The fleld notes of new sur- 
veys I hâve given in the same manner." The letter and the fleld notes ex- 
hibited Mr. ScuUy's methods. Pield notes of the interior or section Unes 
were included with notes of exterior boundary Unes of each township in one 
book. The fleld notes of resurveys and retracements of éach township were 
written in a book by themselves, and not in the same book with fleld notes 
of new surveys in the same township. The Jlanual of 1894, p. 179, coutalus 
the following direction: "Field notes of retracements and resurveys will be 
incorporated with the fleld notes of the subdivisions to which they are di- 
rectly related." 

Instructions issued by the Commissioner of the Land Office June 15, 1898, 
are that fleld "notes of resurveys and retracements * * * will be incor- 
porated in â book by themselves." The gênerai subject of field notes is 
treated in the Manual of 1894, beginning at page 60. The first 11 numbered 
paragraphs are olearly for the guidance of the deputy surveyor, who actnally 
makes the survey.' Paragraph 12 requires the deputy to transmit bis original 
notes to the Surveyor General. They become a part of the permanent rec- 
ords, "and no changes whatever will 'bc permitted in said original fleld notes 
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after they hâve been flled in the Surveyor General's office." Paragraph 13 
reads, in part, as foUows: "(13), The original ficld notes, each bearing the 
tcritten approval oî the Siirveyor (Jeueral, will be substantlally bound in vol- 
umes of suitable aize and retained iu the Surveyor Geueral's office. Certiflcd 
transcripts oî waid original flcld notoi will be prepared at the eaiiiest practl- 
cable date, as foUovvs: (a) The field notes of the survey of base Unes and 
standard parallels, of principal and guide meridiaus, of township exterlors, 
and of subdivision and meander Unes will be wrltten in scpurate boolfs. A 
complète set of prellminary and final oaths will be attaehed to the fleld notes 
of each class of Unes. No adhesive materlal of any kind will be used to fas- 
ten leaves or covers. Cut or mutllated leaves, or slips, will not be inserted. 
(b) The field notes of subdivigions will be wrltten In a separate hook for 
each townsUip; the preliniinary oaths of the assistants employed in maklng 
sald subdivisions will be preflxed to the ftrst book, and their final oaths will 
be attaehed to the làst book of the séries, arranged in the order of dates." 

Mr. Scully was engaged about two months longer in the préparation of the 
notes and plats. There Is no évidence that the l^and OtHce on receipt of the 
letter directing attention to Mr. Scully's methods niade any objection to his 
arrangement, or ofCered any suggestion or instruction in relation thereto, 
until May 1, 1902, though objection was made January 7, 1902, to the plats 
because they did not give fuli fenee lines within the survey. May 1, 1902, 
the Surveyor General refused to approve the field notes in the condition they 
were, alleging that Scully had failed to comply with the provisions of para- 
graph 1, p. 60, and also paragraph 13, p. 64, of the Manual, "as to the man- 
ner of dlviding the fleld notes into separate books each containing one class 
of lines run only." He also said the sketch plats were vague, and, in in- 
stances, unintelligible, and added: "This, however, would be a matter easy 
to remedy, did not more serions departures from your spécial instructions 
and the directions of the Manual lay your en tire work open to rejection or 
suspension by the field examiner who may be sent to Inspect your work. 
The amount of work done as resurveys is far in excess of any authorization, 
aud the failure to fully subdivide a township, as distlnctly specifled in your 
contract, is such a violation of both the language and spirit of the contract 
itself, as well as the established policy of the General Land Office, as to pre- 
clude the possibllity of my approving your work or of its being accepted by 
the honorable Commissioner should it be approved at this otlice, even if it 
should happen to pass the scrutiny of the examiner in the field." In this 
letter the Surveyor General rejected 158i^ miles of resurveys made by Scully, 
Including 18 miles of township boundary of township 18 N., range 45 E., 
mentioned In the letter of April 4, 1901, supra. Scully replied to thèse 
charges June 13th in a letter of 56 pages, and appealed to the Commissioner 
of the General Land Office. In September and Oc-tober, 1902, George O. 
Chaney, spécial agent for the examlnation of surveys, examined Mr. Scully's 
work in the fleld. October 16th Ohaney returned his field notes, with the 
foUowing recomraendation: "The surveys under this contract appear to hâve 
been well executed, aud the corners perpetuated by permanent monuments. 
I recommend the work be accepted. George O. Chaney, Examiner of Surveys." 

November 29, 1902, the Surveyor General again wrote Scully, saying It 
was impossible to continue office work on his fleld notes and sketch plats, 
further considération of them being merely a waste of time, and, if he would 
corne to Iteno, every facllity would be extended bim for puttlng the notes 
and sketches into such shape that they could be properly worked up, and 
reçoive the approval of the office. This letter contalned no allusion to alleged 
defects In the survey. The deputy was notlfled of his right to appeal. Scul- 
ly's original plats and fleld notes were sent to Washington January 14, 1903, 
and on May 12, 1903, were returned by the Commissioner to the Surveyor 
General, with this instruction; "The above i>lats and fleld notes hâve been 
examined ; also the voluminous eorrespondence in connection with Deputy 
Scully's contentions regarding this contract. It would appear that I>eputy 
Scully bases his main contention in this case on having ail of his retrace- 
ments and resurveys platted and acknowledged by you, whether or not you 
approve of same as being necessary for the proper survey of this contract. 
You will exercise your own discrétion in this matter but prépare the plats 
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and fleia notes of thls contraet for transmission to thls office in thé usual 
manner. In regard to field notes of retracements and resurveys, I would 
call your attention to page 156, spécimen field notes, No. 4 of the Manual 
ôf 1902." Accordingly, the Surveyor General September 26, 1903, certifled 
that Mr. Scully's field notes of surveys and resurveys under contraet No. 225, 
"having been crltlcally examined, the necessary corrections and explanatlons 
made, the sald fleld notes and the surveys they descrlbe are hereby approved." 
In relation to this approval, the Commlssloner of the Land Office in hla 
letter to the Surveyor General, dated January 17, 1905, at page 57, says: 
"The foregolng letter should not be construed as approvlng the contention 
of Deputy Scully in any respect or to disapprove of the position taken by 
your office 1d respect to the surveys and fleld notes of the deputy, but it was 
only Intended to get the returns before this office in better shape for thor- 
ough examinatlon, and your office was not authorized, mnch less directed, to 
approve of the survey and fleld notes." The Surveyor General testifled his 
certiflcàté vras made as a matter of form to complète the record, and was of 
no weight unless the notes and surveys weîe approved by the Commissloner. 

July 8, 1903, the Commlssloner ordered the surveys under contraet No. 
225 suspended, and allowed Scully 30 days in which "to show cause why he 
should not be requlred to place the same In condition for acceptance, and 
prépare hls fleld notes in proper form." 

The alleged defects In tScully's work on which this order was based, In 
brief, were as follows: 

(1) "The west boundary and the soilthwest corner of township 19 N., range 
44 E., was not properly establlshed." Ihe corner should be 117 links east 
of where Scully placed it. 

(2) The corner to townships 18 and 19 N., ranges 44 and 45 E., was not 
properly establlshed. 

(3) In retracing west boundary of prevlously subdivided portion of town- 
ship 19 N., range 44 B., Scully in several cases moved old corners from 25 to 
40 links from thelr original position, 

(4) Township 19 N., range 44 E., was not properly subdivided. 

(5) ,I>ike errors to thèse appear through the entlre survey. 

, (6) The deputy resurveyed many miles which his own records show were 
unnecc^sary. 

(7) He falled to complète the surveys contemplated. 

(8) The^ fleld notes contain much unnecessary matter, and omit matter of 
the flrst importance. 

(9) The deputy 's methods are irregular and obscure, jiis notes confusing, 
poorly prepared, and unflt for record. They should be so prepared that they 
may be readily understood by persons of averase intelliffenee. 

January 17, 1905, the Commlssloner rendered the décision which is now 
a part of the answèr in this case. In this latter décision "the partieular 
Unes and corners rejected by.said décision (of July 8, 1904) were accepted," 
but more thah 100 errors "were pointed out in other parts of the survey." 
(Dec. of the Secty. of the Interlor, Ex. 8, p. 3.) 

The Surveyor General was directed to notlfy Scully that suspension of his 
surveys was aflirmed, and to allow him "30 days in which to signify his wlll- 
Ingness to correct hls surveys in the fleld, and furnish fleld notes in proper 
form for acceptance." July 31, 1905, this last décision of the Commlssloner 
was suslalned by the Secretary of the Interior. In his décision the Secre- 
tary calls attention to faulty construction of fleld notes, excessive resurveys, 
the necessity of reformlng the notes, of ellminating excessive resurveys there- 
from, of resurveying certain Unes, and re-establlshing corners which the dep- 
uty did not properly place. December 5, 1905, Mr. Scully notified the Land 
Department that he absolutely reCused to "attempt any compliance with the 
orders contained in office letter of January 17, 1905." In explanation of this 
refusai, and of his failure to accept the Surveyor General's Invitation to corne 
to Reno, Mr. Scully testifles: "I did not thlnk I could do the work in the 
way he wanted. The work I was asked to do was wrong. I doubted Mr. 
Kyle, and I didn't want to go near him. I didn't thlnk he would give me a 
squai'e deal. I did not believe I could make a survey which would suit them." 

In 1909 the townships which were the subject of Mr. Scully's contraet No. 



SCDLLT V. UNITED STATES 335 

225 were surveyed by Messrs. Thurtell and Kearney, Deputy United States 
Surveyors. Copies of their plats are in évidence, 

Dennis ScuUy, in pro per. 
Samuel Platt, U. S. Atty. 

FARRINGTON, District Judge (after stating tlie facts as above). 
The pleadings are exceedingly voluminous. The complaint contains 
more than 33,000 words, and the answer more than 19,000. In the 
complaint there is an effort to state the facts which constitute the 
cause of action, the évidence, the argument, and a history of the en- 
tire transaction, including several appeals and other proceedings in 
the Department of the Interior. 

The answer admits the exécution of the contract on which the action 
is based, and by way of déniai to the allégations of the complaint 
sets out a 54-page letter written by the Commissioner of the General 
Land Office more than three years before the action was commenced. 
The pleadings are not so helpful as could be wished. They présent 
no clear statement of the issues. The plaintiff was required by his 
contract to complète the survey of eight townships, and to prépare 
plats and field notes of this work. The estimated cost was $3,000. 
When his account amounted to more than $5,100, he had still some 30 
sections to survey. He now demands compensation for the partial 
performance of his contract. Défendant in its answer takes the posi- 
tion that plaintiff is entitled to nothing because the surveys were de 
fective and incomplète, the notes confusing, improperly arranged, ur 
intelligible, and unfit for record, and the plats not in accordance with 
the rules of the Manual. Taking the entire transaction as shown 
by pleadings and évidence, I hâve endeavored to détermine the rights 
of the parties without strict construction of the pleadings. 

The Survey. 

[1] It is urged that the approval of "the fàeld examiner is imma- 
terial to the issues of this case. The contract did not require his 
approval or that of any other subordinate officer," and "the United 
States is not liable for the acts of its agents unless manifestly done 
within the scope of their authority." 

This objection is without merit. Section 2223, Rev. St. U. S. (U. 
S. Comp. St. 1901, p. 1362), authorizes the Surveyor General "to 
députe a confidential agent to make such examination," and in the 
Commissioner's circular letter of June 15, 1898, which is made a 
part of the contract, it is said: 

"Thèse retracements mnst be corroborated by the examiner before the dep- 
uty will be allowed compensation, and retracements thus made, as well as 
surveys, will be noted in the data furnished by Surveyors General to the ex- 
aminers when starting for the field inspection, and the latter will be required 
to examine each mile or portion of a mile of such retracements in order to 
verify the work done by the deputy for which he asks compensation." 

Thus the examiner is required to inspect each mile of retracement, 
and proper data therefor must be furnished by the Surveyor General. 
The Surveyor General and the Commissioner rejected 15814 miles of 
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resurvèys and retracements after the examiner recommended "tlie 
work be accepted." 

It is alleged in the complaint, and not denied, and it is shbwn by 
the officiai report of Mr. Chaney, that in the discharge of his officiai 
duty with a corps of assistants he examined Mr. Scully's surveys, and 
found them properly executed. The Surveyor General himself tes- 
tifies that Scully's surveys were reasonably well executed, and that 
no complaint is made except to the field notes. Furthermore, the 
townships which Mr. Scully contracted to survey were again surveyed 
in 1909 by two deputy surveyors employed by défendant tor that pur- 
pose. Copies of their plats, approved by the Surveyor General, are 
in évidence. No attempt has been made to show this approval was 
a mère matter of form, and my attention has not been called to any 
différence between Scully's rejected plats and the approved plats of 
Messrs. Thurtell and Kearney, save that the former exhibit a larger 
number of resurveyed lines, and the latter show some 30 sections in 
townships 17 and 18 N., range 44 E., which were not surveyed by 
Scully. Neither Chaney, Thurtell, nor Kearney are hère to explain 
or contradict the very strong inference from thèse circumstances. I 
mUst therefore find that Mr. Scully's surveys under said contract No. 
225 were correctly executed in the field. 

Finality of Commissioner's Décision. 
[2] Défendant contends that the Commissioner's décision in this 
controversy is not open to review by the courts, because: 

"The contract provides that no iiayment shall be made until the plats aud 
fleld notes are accepted by the Conuuissioner of the General Land Office, and 
that the Surveyor General shall certlfy that the services were made iu ac- 
cordance with the provisions of the contract. Thèse requirenients ohviously 
«lean that the Oommissioner is made the arbiter of the suiHciency of the 
plats and fleld notes, and whether the surveyor has coniplied with the obli- 
gations of the contract. Where by contract there is committed to a desig- 
nated offlcer the matter of declding questions of dispute, the décision of the 
offleer so designated is not open to review by the courts, except for fraud or 
such gross error as would imply bad falth." 

Plaintiff's argument that the Commissioner's approval is unneces- 
sary is based upon that portion of section 456 of the Rev. Stats. of 
the U. S. (U. S. Comp. St. 1901, p. 258), which was repealed in 1894 
(Act July 31, 1894, c. 174, 28 Stat. 207). It would be unreasona- 
ble to require payment for services like those performed by Mr. Scully 
before the government has had opportunity to accept or reject the 
performance. Authority to accept or reject must be lodged somewhere. 
The parties hère very properly vested this authority in the Surveyor 
General and the Commissioner o£ the Land Office. If the Commis- 
sioner has thus been made the arbiter of the sufficiency of the work, 
it follows that his décision is binding, unless it is shown to be fraud- 
ulent, or the resuit of mistake or négligence, so great as to be équiv- 
alent to bad faith. United States v. Gleason, 175 U. S. 588, 607, 20 
Sup. Ct. 228, 44 L. Ed. 284. It is not necessary that thére should be 
actual fraud or intentional wrorig. It is enough if there has been 
an arbitrary, unreâsonable, or unjust refusai to accept work which 
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ought to be accepted. Edwards v. Hartshorn, 72 Kan. 19, 82 Pac. 
520, 1 L. R. A. (N. S.) 1050; Highton v. Dessau, (Corn. PI.) 19 N. 
Y. Supp. 395. In the latter case the contracter and the arbiter dis- 
agreed as to the meaning of the contract. The court held the work 
required by the arbiter was not required by the contract, and permit- 
ted a recovery without the architect's certificate. In Kistler v. The 
Indianapolis, etc., R. R. Co., 88 Ind. 460, 464, it was held that where 
the arbiter had failed to estimate work, or by mistake had underesti- 
mated it, suit could be maintained for recovery of the correct amount. 

[3] We must not lose sight of the fact that the Commissioner is 
tlie représentative of the government in this transaction, having the 
exécution of the contract and the performance of the survey there- 
under so completely in his charge through his subordinates. including 
the Surveyor General, as to be, to ail intents and purposes, one of 
the parties to the agreement itself. Under the circumstances, it is 
incumbent upon the Commissioner and the Surveyor General to ex- 
ercise a high degree of care and good faith. They are not above the 
contract. They are bound by its terms, and they hâve no right of 
arbitrary rejection. They bave no right as a condition précèdent to 
require performance of work which is not required by the contract 
itself. Furthermore, when the government entered into this contract, 
it consented to its terms, and is bound thereby. The Commissioner 
has no authority, under the guise of instruction, or otherwise, to re- 
lieve the government and the officers of the Land Department from 
the obligations of the contract, to the injury of Mr. Scully. 

[4] On page 65 of the Manual, under the heading "Spécial Instruc- 
tions Issued by United States Surveyors General to United States 
Deputy Surveyors," it is declared to be one of the most important 
duties of the Surveyor General to provide the deputy surveyor with 
spécial instructions. Thèse instructions must be speciiic, with such 
détails as to show the deputy what he is to do, and how the work 
is to be performed. He is to be furnished "with ail necessary instruc- 
tions for his guidance if he finds everything as it should be, and, 
in addition, f ull advice as far as practicable what to do in case the 
surveys on the ground are not as represented in the old notes." At 
page 80 of the Manual, we find that, when the deputy is confronted 
by a situation so complex that he is in doubt as to the proper solu- 
tion, he is directed to report exact information to the Land Office, 
"and the necessary instructions will be forwarded as soon as practi- 
cable." On page 224, it is said if it becomes — 

"absolutely necessary to resurvey and retrace any portion of tUe exterlor 
township Unes, except such as are clearly provided for in the article on pages 
72, 73, and 74, the deputy should report the facts imtnediately to the Sur- 
veyor General and await further Instructions. The facts as reported to liiui 
will be promptly laid before the Commissioner of the General Land Office, 
speeifying the number of miles of retraeement required, and, if such resurvey 
is authorlzed, the deputy will be immediately notified. In no other case will 
any resurvey be paid for which is not speciflcally authorlzed by the Com- 
missioner." 

Thèse provisions of the Manual were a part of the contract. Under 
them Mr. Scully had a right tô expect such instructions as he needed, 
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provided he made the proper application. Furthermore, ît is not 
enough that the instructions would be suffîcient for the Surveyor Gen- 
eral if he were executing the survey himself, but they must be suffi- 
cient for the guidance of the particular deputy to whom they are is- 
sued. No other construction is possible. 

My attention has been called to no provision of the contract, or of 
the Manual, which gives any countenance to the idea that the Land 
Office is at liberty to refuse or neglect to furnish instructions when 
demanded by the deputy in the field, or during the progress of his 
work, or that the Commissioner and the Surveyor General can post- 
pone their replies anyvi^here f rom two months to three years after the 
deputy has concluded the contract, and then condemn work because 
he was unable to guess correctly what their ex post facto instructions 
might be. Mr. Scully did not complète ail the work provided for in 
his contract, in that he failed to survey some 30 sections in townships 
17 and 18 N., range 44 E. His default was clearly due to the conduct 
and instructions of the Land Office. He was knowingly permitted 
to proceed with his resurveys, retracements, and resubdivision in the 
belief that the Surveyor General would do ail in his power to se- 
cure authorization from the Commissioner of the Land Office for 
work in excess of the $3,000 liability. After the limit was far ex- 
ceeded, he was notified: 

"That the Instructions are explidt, and you will be justifled in leaving 
those townships (townships 17 and 18, range 44 B.) unsi;- eyed. It is beyond 
my power to sanction or authorize anything not expressly provided for in 
the instructions, the circular of June 15, 1898, attached to and made part 
of your contract being considered ample authority to sustain any elaim you 
may submit for extra work." 

It is singular that the dèputy's attention was not called to this fact 
in tesponse to his repeated requests for instruction as to resurveys 
and retracements. This letter of the Surveyor General was written 
October 3, 1901. On the day before, the Commissioner had written 
the Suryeyor General, directing his attention to Scully's letter relating 
to an excess of liability of $800, over and above the estimated liability 
of his contract, and advised that: 

"Any action looklng to the Issue of spécial instructions provlding for resur- 
veys or retracements must be taken ànd approved prlor to December 31, 1901.'' 

Notwithstanding the Surveyor General's fréquent promises of co- 
opération, there is no évidence thàt any effort was ever made to se- 
cure such an authorization from the Commissioner. The full signifi- 
cance of this will be better appreciated when we turn to page 223 of 
the Manual, and there learn that the dèputy's account for such ex- 
cess, unless it is accompanied by a copy of the office letter authorizing 
the same, will not be allowed. 

Twice in March Scully asked instruction as to resurveys and re- 
tracements. This was after nine or ten days of prehminary investiga- 
tion by the deputy, with his assistants, at his own expense, for the 
purpose of ascertaining exact conditions. April 24th Scully wrote the 
Surveyor General that ail fractional subdivisions would hâve to be 
resubdivided. He said, "I do not see how under the rules I am to 
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avoid it," and asked advice. June 4th he writes the Surveyor General 
how he proposed to subdivide townships unless otherwise instructed. 
He dislikes the responsibility, hopes it is ail right, and greatly wishes 
instruction or suggestion about the subdivided portions of township 
19, range 44 E., referred to in a previous letter. October Ist he 
writes : 

"My notification that tlie cost would consiaerably exceed tlie estimate bas 
net yet been replied to." 

He had already expended nearly $3,000 in cash. The money was 
borrowed. He was extremely uneasy at the prospect of expending 
more without authority. Then he added: 

"I request in the inost urgent manner that you will advise me by return 
what to do untll the décision of the G. L. O. In the matter is obtained. 
* * * I earnestly request that you will présent niy statement to the hon- 
orable Commissioner, and that you will advise me with as little delay as pos- 
sible » * * what to do." 

There is nothing to show that any effort had been or thereafter was 
made to obtain such a décision of the General Land Office. ScuUy 
was advised by the Surveyor General's letter of April 4, 1901, that: 

"Sufflcient showing bas been made to justify the resurvey of the en tire 
township boundaries (of township 18, range 45), and to entitie you to com- 
pensation for so doing." 

Relying upon this, Mr. Scully resurveyed the boundaries of that 
township, and on May 1, 1902, he was informed by the Surveyor 
General that the resurvey of 18 miles of that township boundary was 
unauthorized, and his failure to fully subdivide said townships 17 and 
18 "was such a violation of both the language and spirit of the con- 
tract itself, as well as the established policy of the General Land Of- 
fice, as to preclude the possibility of my approving your work, or 
of its being accepted by the honorable Commissioner." 

After Mr. Scully's letter referred to above, in which he explained 
that under his construction of the rules in the Manual he did not sec 
how he could avoid subdivision, no other reply was given than the 
statement that the Manual and other instructions already given were 
sufflcient. It is clear that the Surveyor General's office was informed 
by the deputy in April, early in the progress of the survey, that he 
was resurveying certain interior and exterior lines, in the belief that 
he was authorized and required so to do by the Manual. To his re- 
quest for advice and direction as to whether this was proper, the re- 
ply of the Surveyor General was: 

"Your course is clearly pointed ont in the circular of June 15, 189S. I 
appreciate your dtfiiculties. I commend your conscientious worli, and leave 
the détails of executing your difflcult task entirely to your own professioual 
sklll and judgment." 

July 13th, the Surveyor General wrote, I "hâve no doubt but full 
compensation will be awarded you for the extra care and trouble be- 
stowed upon your arduous work," and he adds that he would be 
pleased to recommend it. AU this is flattering, but it is not spécifie. 
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It is not a "setting forth what the deputy is to do and how the work 
is to be performed." 

It is impossible to believe that the Surveyor General's office in- 
tended, or that Scully understood f rom thèse letters, that his work was 
disapproved, or that no resurveys or retracements would be sanctioned 
or authorized save those expressly provided for in the circular of 
June 15, 1898. Under the circumstances, it was easy for Mr. Scully 
to believe that his construction of the Manual met with the approval 
of the Surveyor General, and it is- difficult to understand how the 
Surveyor General could hâve anticipated anything but that Scully 
would resurvey the exterior and interior township Unes, as he said 
he would in his letter, and that the field notes would contain the dé- 
tails of such surveys. It is difficult to understand why the deputy 
was not at least warned that his methods were improper, if that were 
the fact. 

The default of the government contributed in a very large degree 
to Scully's failure to complète the surveys of townships 17 and 18 
N., range 44 E., consequently Scully is not barred from recovery for 
what he did in accordance with the contract, even though the contract 
is entire. To hold otherwise is to hold that the government can take 
advantage of its own default. McElwee v. Bridgeport L- & I. Co., 54 
Ked. 627, 629, 4 C. C. A. 525; Salnion v. Helena Box Co., 158 Fed. 
300, 303, 85 C. C. A. 551; United States v. Behan, 110 U. S. 338, 
4 Sup. Ct. 81, 28 L. Ed. 168; Thacke v. Hernsheim (Supp.) 115 N. 
Y. Supp. 216; Delafield v. Village of Westfield, 41 App. Div. 24, 
58 N. Y. Supp. 277, 280. 

Refusai to Obey Instructions. 

Complaint is made that Mr. Scully "preferred to use his own judg- 
ment as to what constituted work to be performed under the contract, 
rather than submit to the instructions and dictation of the department 
of the government which by the very ternis of the contract he signed 
he agreed to do." 

There is no évidence that Mr. Scully knowingly disobeyed, or re- 
fused to obey, any instructions whatever while he was engaged in the 
performance of his contract. On the other hand, there is abundant 
évidence of the fact that he again and again asked for instruction, 
which he did not receive. 

Opportunities to Correct Work. 
The government says : 

"It must be very évident froin the persistent efforts made by the proper 
departmental offleers to hâve petitioner expressly couiply with the requlre- 
meiits of his contract that they were not iutentionaily endeavoring to deprive 
him of any rights to which he was legally entitled. Every opportunity was 
afCorded petitioner to couiply with the spécial instructions sent him, and the 
évidence shows that he persistently refused such compliance." 

November 29, 1902, the Surveyor General advised Mr. Scully that 
it was impossible to continue office work on his field notes and sketch 
plats, further considération of them being merely a waste of time, 
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and that, if he would corne to Reno, every facility would be extended 
him for putting his notes and sketches into such shape that they could 
be properly worked up, and receive the approval of the office. 

In a previous letter, written in May, the Surveyor General had 
assured Mr. Scully that his failure to fully subdivide a township, as 
distinctly specified in his contract, was such a violation, both of the 
language and the spirit of the contract itself, as well as the established 
policy of the General Land Office, as to preclude the possibility of 
approving his work, or of its being accepted by the Commissioner of 
the Land Office, and that serions departures from his spécial instruc- 
tions and the directions of the Manual rendered his entire work open 
to rejection or suspension. July 8, 1903, after enumerating a number 
of serious errors in the survey, and calling attention to the unneces- 
sary resurveys, the failure to complète the contract, the deputy's irreg- 
ular and obscure methods, and his poorly prepared notes, he was 
given 30 days within which to signify his willingness to correct his 
surveys in the field, and to furnish field notes in proper form for ac- 
ceptance. July 31, 1905, after specifying about 100 errors commit- 
ted by Mr. Scully in the field, the Commissioner directed that Mr. 
Scully be allowed 30 days within which to signify his willingness to 
correct his surveys in the field, and furnish field notes in proper form 
for acceptance. 

Compliance with any of thèse orders involved a reperformance of 
work which bas subsequently been admitted to be correct. Conse- 
quently Mr. Scully's refusai was justifiable. 

Arrangement of the Field Notes. 

If Mr. Scully bas failed to arrange his notes in such manner as to 
meet the approval of the Surveyor General and the Commissioner of 
the Land Office, the fault, for the most part, lies very near the door 
of the Land Office itself. The maxim, "The king can do no wrong," 
bas no application to the officiais of that department. Having once 
made this contract, they were bound by it. They were no more at 
liberty to disregard its provisions than was Mr. Scully. True, Scully 
agreed to complète the surveys in conformity, among other things, 
with other surveying instructions issued by the Commissioner, and 
with such spécial instructions as he might receive from the Surveyor 
General. But the instructions referred to were instructions issued or 
received prior to or during the progress of the survey. It is unrea- 
sonable to construe the contract otherwise. To concède a rétroactive 
efficiency and obligation to orders issued by the Commissioner sub- 
séquent to the performance of the work is to hold that thèse parties 
by agreement conferred on the Commissioner power to order proper 
work reperformed, and correct field notes rearranged again and again, 
by varying methods, and thus render exécution of the contract so 
expensive as to be impossible. 

Scully was not bound. by the Manual of 1902, or by instructions is- 
sued to the Surveyor General of Montana in 1903. By the Manual 
of 1894 Scully was directed to incorporate his field notes of resurveys 
v.ith tl^c field notes of the subdivisions to which they relate. By the 
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Commissioner's own instructions of 1898, he was directed to incorpo- 
rate his field notes of resurveys in a book by themselves. He fol- 
lowed the later order. He could not anticipate that the Manual of 
1902 would reaffirm the rule of the Manual of 1894. Furthermore, 
the attention of the Land Office was called to his method of prepar- 
ing and arranging field notes practically at the very beginning of that 
work in the letter of December 24, 1901, and by the spécimen field 
notes of resurveys which accompanied that communication. Scully 
did ail that could be expected to inform the Land Office as to his 
method and his construction of the Manual. No objection, no sug- 
gestion, and no instruction came. Believing, as he had a right to 
believe, that his course was satisfactory to the department, he labored 
thereafter two months on the notes, and completed them in February. 

It is also charged that Scully has not placed field notes of the sub- 
divisions of each township in a book by themselves ; and notes of ex- 
teriors, base, and meridian lines in another book, as required by the 
Manual, p. 64, par. 13. Directions as tô the préparation of field notes 
begin on page 60 of the Manual. The first 11 paragraphs clearly 
relate to the deputy surveyor. Section 12 requires him to send his 
notes to the Surveyor General. Section 13 requires the Surveyor 
General to prépare a certified transcript of the notes, and directs how 
it shall be donc, and how it shall be arranged. Among other things, 
it requires field notes of base lines, standard paralléls, principal and 
guide meridians, township exteriors, and division and meander lines, 
to be written in separate books, and field notes of subdivisions to be 
written in a separate book for each township. 

Mr. Scully has failed to comply with thèse provisions. He con- 
tends they do not apply to deputy surveyors. The Land Office takes 
the contrary view. The Commissioner of the Land Office says : 

"Section 13, page 64, of the Manual of 1894, directs how transcripts of 
original fleld notes shall be prepared by the Surveyor General for the records 
of this office, and, therefore, as a condition précèdent, he must require the 
same form in every p^rtlcular from the deputy- — in other words, sec. 13 (a) 
to (f) apply tb the deputy as weli as to your office." 

It does not appear, however, that the Surveyor General ever ex- 
pressly required this of Mr. Scully until long after the field notes were 
completed. The strong argument against the Commissioner's inter- 
prétation of paragraph 13 is that it would hâve been exceedingly easy 
to extend its directions to deputy surveyors as well as to Surveyors 
General by express, unmistakable terms, if the Land Office had so 
intended. That it was not donc is significant. A more important con- 
sidération is the fact the Land Office knew in December, 1901, when 
Mr. Scully was practically at the beginning of the work on his notes, 
how he interpreted paragraph 13, He was permitted to proceed with 
his work without a suggestion, having good reason to believe that 
his construction of the rule was satisfactory. It was only after his 
work of months had been completed that he was informed he had 
not segregated his notes properly, and had included therein field notes 
for 1581^ miles of unauthorized resurveys and retracements. There 
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has been no attempt, either in the answer or the évidence, to deny 
this previous knowledge on the part o£ the Land Office, or to ex- 
plain the failure to give Mr. ScuUy the information and direction, 
which, under the circumstances, should hâve been given. 

[5] It is a well-estabhshed principle that, when there îs a doubt 
as to the meaning of a contract, a party will be held to that meaning 
which he knew the other party supposed the words to bear. Brent 
V. Chas. H. Lilly Co. (C. C.) 174 Fed. 877, 881 ; Allen-West Corn. 
Co. V. Patillo, 90 Fed. 628, 33 C. C. A. 194; 2 Page on Contracts, § 
1127. 

In Central Pac. Ry. Co. v. United States, 28 Ct. Cl. 427, it is said : 

"A construction given to a contract by the express déclaration of one party 
and the silent acquiescence of the other, prior to and during the performance 
of a service, cannot be repudiated after a party has acted upon the faith of it.'' 

[6] Again, the Manual and the instructions of the Commissioner, 
which are made a part of the contract, as well as the contract itself, 
were prepared by the Land Office. The rule that a contract is to be 
construed most strongly against the party preparing it applies to the 
government in a case Hke this, as well as to an individual. Garrison 
v. United States, 7 Wall. 688, 690, 19 L. Ed. 277; United States v. 
Newport News Shipbuilding & D. D. Co., 178 Fed. 194, 200, 101 C. 
C. A. 514; Simpson v. United States, 31 Ct. Cl. 217, 243. It would 
be manifestly unjust to hold with the Commissioner and the Surveyor 
General that Scully violated his contract by arranging his notes in 
accordance with the Commissioner's instructions of June 15, 1898, or 
because he followed his own interprétation of said section 13, after 
the Land Office had notice and abundant opportunity to set him right, 
and f ailed to do so. 

It is alleged that the field notes are unintelligible, ambiguous, and 
confusing. In support of this the Commissioner in the last paragraph 
of his letter, attached to the answer, refers to two extracts from the 
notes, one quoted at page 49 (45), and the other at page 51 (46) of 
the letter. Examination shows the extracts hâve lost nothing of in- 
comprehensibility in being transferred from the original field notes to 
the Commissioner's décision. 

On pages 45 and 46 (49) of the décision there is a quotation of 56 
lines. In the process of transcription the text has lost 17 punctuation 
marks and 2 words, 3 words hâve been misplaced, 5 new words hâve 
been added, and in 6 instances a différent word has been substituted 
for the one used by Mr. Scully. 

On pages 46 and 47 (51) of the décision there is a quotation of 
40 lines. The copyist has omitted 15 punctuation marks and 3 words 
used by Mr. Scully, and in four places substituted his own word for 
the word used in the original notes. 

On pages 41 and 42 there is a description in 42 lines of the parallel 
line run by the deputy to find the west boundary of township 18 N., 
range 45 É. This extract the Commissioner pronounces incompréhen- 
sible. Comparing it with the original text on page 58, book I of the 
fiield notes, it appears that 7 paragraphs used by Mr. Scully bave been 
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compressée! into 4; 18 punctuation points hâve been omitted, and a 
Word changed. > 

On page (49) we find the following : 
"Clmius: 
"80.30 Intersect B. bdry of T. 19 N. R 45 E. N. 89 "18' W. 4.02 chs. from 
S. E. Tp. cor (compare 3 miles S. Easting of point on Meridiau 
Une 40.4% minutes différence in azimuth)." 

The Commissioner asks "What does this mean?" From the quo- 
tation it appears that the deputy going north on the east boundary 
of the township bisects the east boundary of the township to the north. 
This, of course, is absurd. Referring to the original text, on page 
88, book I of Mr. Scully's field notes, we find .the following : 

"80.30. Intersect S. bdy of T 19 N. R 45 E N 89°18' W. 4.02 ohs. from 
S El Tship Cor (Compare 3 miles S. Easting of point on Meridian 
Une 404% minute différence in azimuth)." 

On page 8, line 1, of the décision, is this quotation: 

"80.00 Aseending 1.00 cor found set mound of rock to uiake line 15 1kg. E. 
(What does this mean'?)." 

Turning to page 315, book C, resurveys of section boundaries, town- 
ship 14 N., range 41 E., we find: 
"80.00 Ascending no cor found - set mound of rock to mark line 15 Iks. E." 

After such mutilation, it is not at ail surprising that Mr. Scully's 
notes are somewhat difficult to understand. 

It is impossible to^ assume the errors of the copyist were intentional ; 
but the fact that the honorable Commissioner in a matter so impor- 
tant to Mr. Scully could hâve used thèse quotations from the field 
notes without vérification is perplexing. If such inaccuracy is ex- 
ceptional in the Land Office, it should be explained; if not excep- 
tional, why is Mr. Scully's work condemned with so much severity? 

The Commissioner's Décision is Not Conclusive. 

(1) The Commissioner in his décision of January 17, 1905, found 
more than 100 defects in the survey. He failed to take into considéra- 
tion the now admitted fact that the survey was reasonably well ex- 
ecuted, and the government has no complaint to make in relation to 
the work in the field. 

(2) He found that Scully had not completed the subdivision of 
tovvnships 17 and 18 N., range 44 E. He failed to take into consid- 
ération the undisputed fact that the Surveyor General wrote Mr. 
Scully October 3, 1901, that he would be justified in leaving those 
townships unsurveyed because the estimated amount of his contract 
had been exceeded. 

(3) He found that Scully's resurveys, retracements, and resubdivi- 
sions being greatly in excess of any authorization, the notes thereof 
should be eliminated. He failed to take into considération the fact 
that Scully during the whole of his work in the field was vainly ask- 
ing instruction as to this extra work, and an authorization therefor, 
and that the Land Office as early as April, 1901, was informed that he 
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was making thèse retracements and resurveys. It was impossible to 
assume that field notes of such retracements would not be included by 
the deputy in his report. Nevertheless, with knowledge of thèse con- 
ditions, the Land Office failed to warn Mr. ScuUy, and permitted him 
to continue this extra work in the belief that an effort would be made 
by the Surveyor General to secure compensation therefor. 

(4) He found that Scully had iniproperly arranged and segregated 
his field notes, but failed to take into considération the fact that Scully 
early in the préparation of his notes submitted spécimens thereof, 
with a letter directing attention to and exhibiting his method of ar- 
rangement, that no objection was made, and the Land Office know- 
ingly permitted Mr. Scully to complète his notes in the belief that they 
were satisfactory to the Department. 

(5) The Commissioner found that Mr. Scully's field notes were ob- 
scure and unintelligible. The quotations from said notes on which this 
finding is apparently based were incorrectly transcribed. A décision 
in which so many important and vital considérations are ignored can- 
not be treated as conclusive. 

Survey for Private Parties. 

The Commissioner, at page 24, line 24, of the décision of January 
17, 1905, in speaking of the surveys made in township 17 N., range 44 
E., says : 

"The resurvey appears to hâve been made for private individuals for 
which this office cannot assume responslbillty." 

In other words, the deputy has surveyed for private individuals, and 
charged the expense to the government. This is a serions charge. It 
should not be made unless susceptible of proof. The only testimony 
I hâve found on this subject, or which has been called to my attention, 
is Mr. Scully's letter to the Surveyor General, dated February 25, 
1905, in which he states that this resurveyed land "is barren and water- 
less, and will not be bought for générations to corne." 

After Mr. Scully's letter of explanation, it is strange this charge 
should hâve been incorporated in the answer without explanation, un- 
less the government knew that it could be proven. 

It is possible the rates allowed for the work are inadéquate, but 
they are the rates fixed by the contract itself , and the court is power- 
less to change them. A court of equity cannot relieve against such 
a contract simply because the deputy signed it without knowledge of 
the unusual and peculiar difficulties of the work. There is no show- 
ing that the officers of the Land Department or the govermnent fraud- 
ulently concealed from him any fact which should hâve been disclosed, 
or that he did not hâve ample opportunity to investigate the situation 
before signing the contract. The contract appears to be a correct 
expression of precisely what the parties agreed to. 

The testimony shows that petitioner performed more than $3,000 
worth of work under the terms of his contract. Three thousand dol- 
lars was the liability fixed. The Manual provides (page 223) that : 

"When the amount of an account is in excess of the liability of the con- 
tract, a copy of office letter authorizlng the excess must always accompany 
the account." 
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Mf. Scully never received a letter from the Commissioner authoriz- 
ing any excess. His account is for $5,189.85. Whatever he did above 
$3,000 without authorization, notwithstanding the letters received from 
the Surveyor General, was voluntary on his part, and he can be al- 
lowed no compensation therefor. 

[7] The $3,000 should hâve been paid within a reasonable time aft- 
er the field notes and plats were filed in the Surveyor General's office. 
There was an unreasonable delay during which interest has accumu- 
lated on the money borrowed by Scully to pay the wages of his em- 
ployés who assisted in making the survey: No judgment for interest 
can be rendered against the government, hovvever, in a case like this,, 
unless interest has been provided for either in the contract or by stat- 
ute. My attention has been called to no provision of the law authoriz- 
ing such award. Section 1091, Rev. Stats. U. S. (U. S. Comp. St. 
1901, p. 747) page 73, vol. 2, Fed. Stats. Ann.; Carlisle v. Cooper, 64 
Fed. 472, 12 C. C. A. 235; Pennellv. United States (D. C.) 162 Fed. 
75; United States v. Sargent, 162 Fed. 81, 89 C. C. A. 81; United 
States V. Barber, 74 Fed. 483, 20 C. C. A. 616. 

(1) I find the survey in question was reasonably well executed by 
Mr. Scully. 

(2) Inasmuch as no defects hâve been pleaded or called to my at- 
tention,! find the plats hâve been properly prepared by the deputy. 

(3) The failure to subdivide portions of townships 17 and 18 N., 
range 44 E., was caused by advice and direction of the Surveyor Gen- 
eral, and by the failure of the government to properly instruct Scully 
as to resurveys and retracements. 

(4) The inclusion of field notes of excessive resurveys, retracements,^ 
and resubdivision Unes was due in large part to letters from the Sur- 
veyor General's office, from which the deputy could reasonably infer 
his course .was approved, and that every effort would be made to se- 
cure proper authorization by the Commissioner for such resurveys and 
retracements. 

(5) The failure of the deputy to incorporate field notes of retrace- 
ments and resurveys with the field notes of the subdivisions to which 
they are directly related, as required by the Manual of 1894, was 
due to the Commissioner's instructions in the circular of June 15, 1898, 
in which the deputy was directed to place such notes in a book by 
themselves. 

(6) The deputy included his field notes of subdivisions in the same 
book with the field notes of base lines of township exteriors, etc., but 
in separate portions of the same book, and in a separate book for each 
township. He did this in the belief that section 13, p. 64, of the 
Manual, had no application to deputy surveyors. The attention of 
the Surveyor General was seasonably directed to this arrangement, and 
no objection or suggestion was offered by the Land Office until long 
after the notes were completed. 

(7) The field notes, though written in a small cramped hand, and 
in places not easily understood by one without technical knowledge, 
are reasonably accurate, and comply with the provisions of the con- 
tract. 
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(8) The Land Office failed to aflford instructions demanded, and 
iieeded by the deputy in the performance of his contract, as required 
by the Manual. This constituted the first breach of the contract. 

(9) I find that the work performed by Scully in strict compHance 
with the conditions of the contract and at the rates provided therein 
amounted to more than $3,000, and was reasonably worth more than 
$3,000. 

Let judgment be entered in favor of the plaintifï for the sum of 
$3,000. 



ALABAMA CONSOL. OOAL& IRON CO. et al. r. BALTIMORE TRUST CO. 
(District Court, D. Maryland. June 28, 1912.) 

1. COEPOBATIONS (| 68*) — PbEFEKBBD STOCK — CONVERSION INTO BONDS — STAT- 

UTES. 

P. L. (N. J.) 1902, p. 217, preserlbiBg the form In whlch New Jersey 
corporations may couvert preferred stock into bonds, was applicable to 
ail subséquent conversions of that character. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 181, 183, 
449; Dec. Dig. § 68.*] 

2. COEPOEATIONS (§ 152*) — ^DlVIDENDS— PATMENT — BOSBOWING MONET. 

Evidence that some of the money aetually paid to stocliholders by a 
corporation as dlvldends was borrowed for that purpose dld not show 
that the dividend declared and paid had not been earned. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 564-567; 
Dec. Dig. § 152.*] 

3. COKPOEATIONS (§ 68*) PEEFBaîRED StOOK EXOHAN&E ÏOE BoNDS — MEET- 

INGS Oï Stockholdebs. 

Where at certain meetings of stoekholders of a corporation ail that 
was done with référence to a proposed conversion of preferred stoclï into 
bonds was to vote that some of the stocli which the stockliolders orig- 
inally Intended to redeem should not be converted, and ail of the ex- 
changes which were ever made were- consummated some months before 
such meetings were held, it could not be said that the exchange was illé- 
gal because authorized at such meetings, and that at that tlme the corpo- 
ration's floating debt was such that the exchange could not be legally 
made. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 181-183, 
449 ; Dec. Dig. § 68.*] 

4. Corporations (§ 68*) — Preferred Stock — Change into Bonds. 

Where the affldavit of the treasurer and auditor of a corporation, stat- 
ed that the tlme a vote was talcen authorizing the conversion of certain 
preferred stock into bonds, the company's floating indebtednegs exceeded 
10 per cent, of its outstanding capital stock, so that pursuant to P. L. 
(N. J.). 1902, p. 217, the conversion could not be authorized, but it ap- 
peared that if the auditor had not included an item for taxes and Inter- 
est on bonds, not shown to be due, and for certain proportionate salaries 
not shown to hâve been earned, the floating debt would not hâve exceed- 
ed the statutory amount, such affldavit was insuflicient to show that 
such was the fact. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 181-183, 
449; Dec. Dig. § 68.*] 

5. Corporations (§ 68*) — Preferred Stock— Conveesion into Bonds — ^Time. 

Where a corporation voted to couvert certain preferred stock into 
bonds, as authorized by P. L. (N. J.) 1902, p. 217, the statute not having 

•For other cases see sarue topic & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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prescribed any particular perlod within which such conversion should be 
accomplished after havlng been voted, tlie fact that it did not consum- 
niate tlie transaction until 17 or 18 months aifter tbe vote did not la- 
va lidate it. 

|Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 181-iJ>ti, 
44!) ; Dec. Dig. § 68.*] 

6. CoRPOKATioNS (§ 68*) — Prefebred Stock — Conversion into Bonds — 

FLOATING INDEBTEDNESS — REDUCTION. 

p. L. (N. J.) 1902, p. 217, authorizes corporations to couvert preferred 
stock into bonds at a time when tlie floating indebtedness does not, exeeed 
10 pei- cent, of such stoclî. Held that, wliere a corporation had casli 
in its treasury sufflcient to reduce its floating indebtedness to an amount 
less than such 10 percent, limit at the tinie«such conversion was actually 
niade, the transaction was not invalid because the indebtedness at that 
time was slightly in excéss of the: légal limit ; it having been within the 
limit when the conversion was voted. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 181-183, 
449.; Dec. Dig. § 68.*] 

7. Corporations (§ 68*) — Preferred Stock — Conversion into Bonds — 

KiGHTs of Stockholders. 

A preferred stockholder of a corporation cannot be compelled to ex- 
change his stock holdings for bonds in pursuance of a corporate résolu^ 
tion under authority conferred by N. J. iPub. Daws 1902, p. 217. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 181-183, 
449 ; Dec.. Dig. § 68.*] 

8. Corporations (§ 68*) — Preferred Stock — Exchange for Bonds — Abro- 

gation OF Plan — Delay. 

Where the stockholders of a corporation authorized the conversion of 
preferred stock into bonds as provided by P. L. (N. J.) 1902, p. 217, the 
action of the directors in thereafter voting to postpone such conversion 
indeflnitely and to return the shares of preferred stock deposited under 
the agreement because of a stringency in the money market did not 
necessarily abrogate the plan, nor deprlve them of the authority to sub- 
sequently proceed with the conversion at a more favorable opportunity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 181-183, 
449 ; Dec. Dig. § 68.*] 

9. Corporations (§ 68*) — Preferred Stock — Conversion into Bonds — 

Change of Plan. 

Where a corpoi-ation voted to couvert its preferred stock into bonds, 
and thereafter the directors changed the plan so as to make a partial 
conversion only, such change was not ob.1ectionable except at the instance 
of a stockholder denied his right to exchange. 

[Ed. Note. — For other cases, see Corfiorations, Cent Dig. §§ 181-183, 
449 ; Dec. Dig. § 68.*] 

10. Corporations (§ 471*) — Preferred Stock — Conversion into Bonds — 
Statutorï Conditions — Compliance — Estoppel. 

Where a corporation converted certain of its preferred stock iuto 
bonds wlthout flling a certificate that the corporation's indebtedness did 
not exceed 10 per cent, of its preferred stock as required by P. Ij. (N. J.) 
1902, p. 217, such bonds so issued having been treated as valid by the 
corporation for more than seven years, and having been bought, sold, 
exehanged, and pledged, wlthout their validity being in any wise ques- 
tioned, the corporation was estopped to deny that they were valid be- 
cause of a failure to flle such certificate. 

[Ed. Note. — rFor other cases, see Corporations, Cent. Dig. §§ 1S33- 
1836, 1838, 1840 ; Dec. Dig. § 471.*] 

•For other cases see same topic & § numbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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11. corpokatioîjs (§ 68*)^peerereed slock— exchange for bonds — ultra 

Vires. 

An excbauge of corporate preferred stpck for bonds, having been au- 
thorized by P. L. (N. J.) 1902, p. 217,sucb conversion could not be held 
coutrary to public policy or immoral. , 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 181-183, 
449 ; Dec. Dig. § 68.*] 

12. Corporations (§ 487*) — Contracts — Invaliditt — Ultra Vires. 

Wliere a contract or transaction by a corporation is ultra vires in the 
sensé tliat the corporation lias no power so to act at ail, the courts of 
the United States will not enforce the invalid transaction nor can any 
défense be predicated thereou, but, if there is nothing es.sentially im- 
moral thereln, tbe court will strive to do justice between the parties so 
far as it can be done, wlthout in any wise relying on the illégal act. 

[Ed. Note.— For other cases, see Corpbrations, Cent. Dig. §§ 1893-1898; 
Dec. Dig. § 487.*] 

13. Corporations (§ 385*) — Ultra Vires Acts — Executed Transaction. 

Where an ultra vires transaction has been cousummated by a corpora- 
tion, so that the usurpation of power is at an end and each party has 
received from the other what he bargained for, the courts will leave tlie 
parties where it found them. 

.[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1545-1547 ; 
Dec. Dig. § 385.*] 

14. Corporations (§ 388*) — Ultra Vires Act — Estoppel. 

Where a transaction aceomplished by a corporation was ultra vires 
only in the sensé that it was not performed in a proper way, power to 
do it in a prescribed way having been expressly conferred. the corpora- 
tion as against third persous would be estopped to deny that the method 
prescribed was pursued. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1556-1567 ; 
Dec. Dig. § 388.*] 

15. Courts (§ 366*) — Fédéral Courts— State Laws as Rules or Décision. 

Sinee the only reason for holding illégal or ultra vires contracts of 
State corporations made and to be performed within the state of their 
incorporation is that to glve them validity would be coutrary to the pol- 
icy of the State, what that policy is is for the détermination of the state 
courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.* 

State laws as rules of décision in fédéral courts, see notes to Wilson 
V. Perrin, 11 0. C. A. 71 ; Hill v. Ilite, 29 C. C. A. 553.] 

16. IxauNcuoN (§ 108*) — Conditions Précèdent — Tender. 

A corporation having Issned certain secoud-niortgage bonds in exehange 
for preferred stock without having filed the requisite certiflcate with the 
Secretary of State, years after the exchange sought to borrow .$330,000 
froni défendant trust company, having every means of kuowing that the 
certificate had not been filed, and also that défendant held a very large 
amouut of the second-mortgage bonds, obtalned the money, and pledged 
as collatéral for the payment thereof a million and a quarter of its 
third-mortgage bonds, the validity of which was not denied. Held, that 
the corporation on making detault in the payment of the loan was not 
entitled to an injunction restraining a sale of the collatéral on the 
ground that the second-mortgage bonds were invalid, without offering 
to pay the amount of the debt. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 184-186;. 
Dec. Dig. § 108.*] 

•For otber cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, cS; Rep'r Indexes 
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In Equîty, Suit by the Alabama Consolidated Coal & Iron Com- 
pany and anotfier against the Baltimore Trust Company. On mo- 
tion for preliminary in junction. Denied. 

Robert H. McCarter, of Newark, N. J., and George Dobbin Pen 
niman and H. R. Preston, both of Baltimore, Md., for complaii ants 

Gans & Haman, W. Calvin Chesnut, and Edgar H. Gans, aU of 
Baltimore, Md., for défendant. 

ROSE, District Judgie. The Alabama Consolidated Coal & Iron 
Company iâ a cortiplainant. It is a New Jersey corporation. It will 
be called the "Coal Company." The other complainant is Joseph II. 
Hoadley. He is a citizen of New York. The bill allèges that he 
is a stockholder in the Coal Company. At the hearing it was admàtted 
that he was not. The Baltimore Trust Company is the respondent 
It is a Maryland corporation. It has succeeded the International Trust 
Company. The latter was also incorporated under the laws of Mary- 
land. It is not material to distinguish between the two trust com- 
panies. Each of them will be referred to as the "Trust Company." 

The bill of complaint- was filed in the forenoon of June 3, 1912. 
It said that the Trust Company held three notes of the Coal Company. 
Thèse notes aggregated $330,000. They were dated February 1, 
1912. They had become due April Ist of the same year. One of 
them, for $290,000, was indorsed by the complainant Hoadley as well 
as by two other persons. The others had each an individual in- 
dorser. They were further secured by the pledge of $1,250,000 of 
.the Coal Company's ref unding and improvement "first-mortgage 50- 
year gold bonds" dated May 1, 1908. Thèse bonds will be called the 
"third-mortgage bonds." The complainants said that the Trust Com- 
pany had advertised ' that it would sell thèse bonds at 1 o'clock in 
the afternoon of the day upon which the bill was filed. It is not de- 
nied that the Trust Company lent the Coal Company $330,000; that 
no part of this sum has ever been repaid; that at the time the loan 
was made neither party thought that the Trust Company was in any 
wise indebted to the Coal Company ; that nothing has since taken 
place to give the latter any claim upon the former; that the notes 
were overdue, and that, under their express terms, the Trust Com- 
pany had the right to sell the bonds when and as it said it was going 
to sell them. Nevertheless, complainants say that a court of equity 
should stop the sale. In the summer of 1904 the Coal Company had 
issued some bonds in exchange for some of its preferred stock. The 
bonds so put oùt will be called "second-mortgage bonds." The com- 
plainants said that such exchange had never been validly made ; that 
the bonds were invalid ; that the Trust Company held a great many 
of them, and had received interest on them to which it was not en- 
titled, and for which it should account to the Coal Company ; that the 
payment of interest on thèse bonds had impaired the resources, and 
thereby injurec} the crédit of the Coal Company; that the Trust Com- 
pany had participated in the invalid conversion of preferred stock 
into thèse bonds, and was Uable to respond in damages to the Coal 
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Company for the injury thereby donc the latter, and that, if the third- 
mortgage bonds were sold wliile the nominally prior second-mortgage 
bonds were still outstanding and alleged to be valid, they would not 
bring anything like as much as they would if their sale was post- 
poned until after the nullity of the second-mortgage bonds had been 
judicially ascertained and declared. It is necessary to tell the history 
of thèse second-mortgage bonds. 

In January, 1903, the Coal Company had outstanding $490,000 first- 
mortgage bonds, $2,500,000 of 7 per cent, cumulative preferred stock, 
and $2,500,000 common stock. The United States Steel Corporation 
had recently converted its 7 per cent, preferred stock into 5 per cent, 
bonds. It was proposed that the Coal Company should follow so 
distinguished an example. Its business was tlîen apparently flourish- 
ing, but for ail that it had need of more ready money. Its directors 
therefore hit upon the plan of putting on their property a second mort- 
gage to secure a bond issue of $3,500,000. Of thèse bonds $490,000 
were to be used to take up the like amount of first-mortg'age bonds 
then outstanding, $2,500,000 were to be exchanged for the outstand- 
ing preferred stock, and the remaining $510,000 were to be sold for 
cash. On January 27, 1903, the stockholders gave their sanction to 
this scheme. The mortgage was prepared. It bears date May 1, 

1903. It was not, however, executed until more than a year after- 
wards. The delay appears to hâve been due primarily to what was 
about that time a growing stringency of the money market. No owner 
of preferred stock could be forced to make the exchange. The 
Trust Company itself, at that time a very large holder of such stock, 
apparently thought that the exchange of stock for bonds would do 
the Coal Company little good, unless the latter company was able 
to market the half a million bonds which were intended to bring cash 
into its treasury. The Trust Company said it would hold on to its 
preferred stock until the issue of $500,000 bonds was underwritten. 
In the then state of the financial puise such underwritings could not 
be had. On October 9, 1903, the directors decided to postpone in- 
definitely further efforts to carry out this scheme. They notified the 
stockholders to that effect. They returned such certificates of pre- 
ferred stock as had been turned in for exchange. Eight months later 
business conditions had changed for the better. The directors thought 
it was worth while to try again. They, however, for some reason 
thought it best to modify their original plan. They now attempted 
to extinguish only one-half , instead of ail, the preferred stock. Every 
stockholder as a condition of being allowed to make the exchange 
was required to subscribe at 90 for bonds which at par were equal 
to 20 per cent, of the par value of the stock he proposed to turn 
in. In this altered form the scheme went through. On August 1, 

1904, the directors accepted an offer of the Trust Company to fur- 
nish ail the stock and to take àll the bonds which the other stock- 
holders did not. By August 24, 1904, the conversion appears to hâve 
been substantially, if not absolutely, completed. 

At stockholders' meetings held on November 23 and Deceniber 22, 
1904, sanction was given to the action or recommendation of the di- 



^Ô2 , 197 FEDERAL REPORTER 

rectors that no more bonds should be issued in exchange for preferred 
stock; that the $1,250,000 of such stock which had alréady been 
exchanged should be canceled as well as the like amount of the sec- 
'Ond-mortgage bonds originally intended for exchange with the re- 
maining half of the preferred stock.. In the resokition.of directors 
and stOckholders , it was expressly said that the exchange of the stock 
for bonds already made had been efïected under the authority of the 
action taken at the stockholders' meeting of January 27,. 1903. The 
bonds, of course, were the bonds issued under the mortgage dated 
May 1,, 1903. The mortgage in its turn made equally express réf- 
érence to the proceedings of the stockholders at their meeting of 
January 27, 1903. 

[1] Some 10 months before this meeting was held, the Législa- 
ture of New Jersey had prescribed the way in which a corporation 
of that state might couvert its preferred stock into bonds. Public 
I<aws of New Jersey 1902, p. 217; Dill's New Jersey Corporation 
Law, § 18a. It was applicable to ail subséquent conversions of pre- 
ferred stock into bonds. Berger v. United States Steel Corporation, 
63 N. J. Eq. 823, 53 Atl. 68 ; Hodge v. United States Steel Corpo- 
ration, 64 N.J. Eq. 90, 53 Atl. 601. 

[2] By its terms no corporation may make such exchange unless 
for at least one year next preceding the stockholders' meeting at 
which the exchange is authorized it bas continuously declared and 
paid dividends at a rate exceeding 5 per centum per annum. Com- 
plainants say that while the Coal Company's directors for more than 
a year next preceding January 27, 1903, and continuously thereafter 
imtil a period some years subséquent to the meetings of November 
and December, 1904, voted 7 per cent, dividends to the holders of 
preferred stock and caused the same to be actually paid, yet thèse 
dividends were not in fact earned by the company. It says that un- 
der the construction put upon the statutory requirement by the Su- 
prême Court of Errors of New Jersey (Hodge v. United States 
Steel Corporation, supra) it is not enough to déclare and pay divi- 
dends, unless those dividends ' were, in fact, paid out of earnings or 
out of earnings and surplus. It is not necessary to consider whether 
the interprétation placed by complainants upon what the court said in 
the Hodge Case is or is not sound as applied to facts such as those 
of the case at bar. Complainants hâve ofïered no évidence that the 
dividends paid by the Coal Company were not earned, except the 
fact that some of the cash actually paid the stockholders was bor- 
rowed by the company for the purpose. Before a court would be 
justified in finding that dividends which bave been paid were not 
earned, far more convincing testimony must be forthcoming. A cor- 
poration may hâve earned money and invested it for proper corporate 
purposes. If it has, it may borrow cash for the purpose of paying 
dividends. State v. B. & O. R. R. Co., 6 Gill (Md.) 385. The New 
Jersey statute, moreover, limits the right to make such conversion 
to corporations whose floating debt at the time of the stockholders' 
meeting which authorized the exchange did not exceed 10 per centum 
of. the arpount of preferred stock then outstanding. Complainants 
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say that at the time the stockholders at their meeting voted in favor 
of the exchange the floating debt of the Coal Company exceeded 10 
per centum of the par vahie of the preferred stock. Before consid- 
ering whether there is sufficient évidence to support this contention, 
it will be necessary to, détermine when the meeting at which the 
conversion was approved took place. 

[3] The complainants strenuously insisted that it was one or the 
other of the meetings of November 23 or December 22, 1904. The 
floating debt of the Coal Company at each of the last-mentioned 
dates was above a quarter of a million of dollars ; that is to say, it 
exceeded 10 per centum of the amount of preferred stock outstanding. 
Neither one of those meetings answers to the description of the meet- 
ing referred to in the statute, for the simple but conclusive reason 
that at neither of them was any action taken which purported to 
authorize the exchange of any preferred stock for bonds. Ail that 
in this connection was dorie at thèse meetings was to vote that some 
of the stock which the stockholders originally intended to redeem 
should not be converted. AU the exchanges which ever bave been 
made were made some months before thèse meetings were held. At 
that time the bonds, the validity of which is now disputed, had been 
issued. Whether what was actually donc can in law be said to hâve 
been done under the authority given by the stockholders at their 
meeting of January 27, 1903, is another question. If it be answered 
in the négative, the conclusion would follow not that what was done 
was done by virtue of the resolutions adopted on November 23 or 
December 22, 1904, but that no authority for what was done was ever 
given at ail. Whether such answer shall be given will be presently 
considered. The complainants contend that even upon the assump- 
tion that what was afterwards done can in law be held to bave been 
done by virtue of the action taken at the stockholders' meeting of 
January 27, 1903, yet at that time the Coal Company had no lawful 
power to couvert any of its preferred stock into bonds. 

[4] It is said that on that day the floating indebtedness of the Com- 
pany exceeded 10 per centum of the par value of its preferred stock 
then outstanding; that is to say, the floating indebtedness exceeded a 
quarter of a milhon. The only évidence to support this contention is an 
affidavit of the treasurer and auditor of the company. For the pur- 
poses of this case, he has gone over the books and accounts of the com- 
pany to ascertain what its floating debt amounted to on the 27th of 
January, 1903. To his affidavit he appends a statement showing that 
such debt on that day as now calculated by him totaled $257,391.66. 
In this aggregate are included various sums which may or may not 
constitute a part of the floating or unfunded indebtedness of the com- 
pany as those terms are used in the statute. For illustration, there 
is an item of $3,625.38 for taxes. There is nothing to show whether 
this amount represents taxes already due, or is a mère apportionment 
to January 27, 1903, of annual taxes not yet payable. Seven thousand, 
three hundred and fifty dollars is given as interest on bonds. Appar- 
ently this is an apportionment of bond interest not yet due. There is 
high authority that on coupon bonds such an apportionment should 
197 F.— 23 
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not be made. Dexter v. Phillips, 121 Mass. 178, 23 Am. Rep. 261. 
Such accruing interest is not to be taken into account in determining 
the floating indebtedness of a corporation at a particular time. Ep- 
ping V. Columbus, 117 Ga. 263, 43 S. E. 803. Fifty-one thousand, 
eight hundred and sixty-one dollars is said to be what the company 
owed for pay rolls and salaries. The affiant says that this item was to 
some extent approximated. The total amount of pay rolls and sal- 
aries for January, 1903, is divided by 31, the number of days in that 
month. The approximate amount due on the 27th of January, 1903, 
was ascertained by multiplying this quotient by 27. An examination of 
the calendar will show that in the first 27 days of January were in- 
cluded one holiday — New Year's Day — and four Sundays, while in the 
last five days of the month there was neither a holiday nor a Sunday. 
The stockholders' meeting was held in Jersey City at 2 o'cloek. It was 
then about one in Alabama. Wiere ail the wages and salary for the 
day of the meeting then owing, or were only part of them due, or 
were none of them ? A number of interesting questions as to appor- 
tionment and the right to divide days into fractions might be raised. 
Is the court bound to assume that on the first few days of the month, 
following, as they did, immediately after the Christmas holidays, as 
many men were at work as were three or four weeks later? Into such 
questions it is not necessary hère to go. After more than nine years 
a court of equity will not grant the extraordinary relief hère asked 
for solely upon an affidavit so uncertain, vague, and inconclusive. 

The complainants hâve failed to show that on the 27th of January, 
1903, the floating indebtedness of the Coal Company exceeded 10 per 
centum of the par value of its preferred stock then outstanding. They 
say it really makes no différence what the condition of the company 
was on that day, or what its stockholders then did. According to 
them, what the company subsequently did and did not do combined to 
extinguish any authority which had been given by the stockholders on 
that day. The exchange of stock for bonds was not made until 17 or 
18 months after the meeting in question. 

[5] The statute does not say that the conversion must take place 
within any particular period. It may be that the lawmakers assumed 
that, when the stockholders gave such authority, it would) be promptly 
acted upon. Some of the purposes of the act might be defeated if 
stockholders were at liberty to authorize a conversion when the condi- 
tion of the corporation was such that the law would permit it to be 
made without having any présent intention to make it, intending merely 
to secure to themselves the option of doing it, if they would, at a later 
date when the corporation had ceased to be one which by the law was 
entitled to turn stock into bonds. Under such circumstances, it may 
be assumedi that any stockholder or creditor who thought that such 
conversion would do him harm could prevent it. If the intent to évade 
the statute could be shown, it might be that everything done in pur- 
suance of such unlawful purpose might be held null and void when- 
ever the question came before the courts and in whatever form it was 
there presented. There is no such state of facts in the case at bar. 
It is true that the bill allèges that the certificate required by law to the 
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effect that the floating or unfunded debt of the Coal Company did not 
exceedi 10 per centum of its preferred stock outstanding could not 
hâve been truthf uUy given ; that the Trust Company knew that it could 
not, and for that reason the latter caused such conversion to be made 
without complying with the law. This is a direct charge that the 
Trust Company knowingly planned to évade or to defy the law. At 
the hearing the counsel for the complainants stated that they did not 
intend that what was said in the bill should be so understood. They 
explained that ail that was meant was that the Trust Company could 
hâve found out what the facts were if it had tried to do so, and that 
the courts were bound to deal with it as if it had known them. It is 
not necessary hère to inquire whether this is one of the cases in which 
the légal conséquences of constructive and of actual f raud are the 
same. There is no évidence of either except in so far as the existence 
of the former may be predicated upon the failure to make and record 
such a certificate as was required by law. That in anything which was 
done or left undone there was any purpose on the part of the Trust 
Company, or, indeed, on anybody's part, to get around the law, is not 
only not proved, but is disproved. It is true that during the year 1904 
the floating indebtedness of the Coal Company was usually, if not al- 
ways, greater than a quarter of a million of dollars. So long as that 
was the case, no stockholders' meeting was authorized by the statute 
to direct an exchange of preferred stock for bonds. 

[B] Under the circumstances shown in évidence, this fact does not 
suggest that anybody supposed that the condition of the company dur- 
ing 1904 was such that it would be unfair for it to act under the au- 
thority given in January, 1903. While the floating debt during the 
later year was greater than the maximum prescribed by the statute, it 
appears that it was well within the power of the company to reduce 
that indebtedness to a sum within the légal limit. For illustration, on 
one day when the company owed $323,000, it had in its treasury $115,- 
000 of cash. It then owed more than 10 per cent, of the par value of 
its preferred stock. But it had it in its power at any moment to 
reduce that indebtedness to less than 10 per cent. A court will not 
lightly présume that anybody seeks to évade the law when literal com- 
pliance with it is so easy. 

[7] No stockholder can be compelled to surrender his stock for ex- 
change. It foUows that in almost every case in which a corporation 
has more than a handful of stockholders a considérable time must 
elapse between the authorization of the conversion and its completion. 
Under the circumstances of this case, there is no reason to hold that 
the delay of 18 months is unreasonably and improperly long. 

[8] The action of the directors in voting to postpone indeiînitely 
the carrying out of the plan and in returning the shares of 
preferred stock deposited under it did not necessarily abrogate it. 
In view of the position taken by at least one very large stockholder, 
it could not be carried through unless $500,000 of the bonds could be 
marketed. That could not be then done. When it could be was 
uncertain. Ail that could be done was to wait. 

[9] It is urged, however, that the plan approved by the stockhold- 
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efs was never cafried out. fiy the action of the diredtors ratified 
àfter the fact by the stockholders a différent one was substitiited for 
it. On January 27, 1903, every holder of preferred stock was given 
the absolute right to exchange ail of it for bonds. In July, 1904, he 
was told that he might not convert more than one-half of it, and not 
eVen that much unless he boughtat-90 an, additional number of bonds 
equal in par value to 20 pèr cent, of the preferred stock offered by him 
for ^xchange. It may well be that any. preferred stockholder who 
wished to exchange ail his preferred stock for bonds might hâve had 
the rig*.t to do so in spite of the action of the bôard of directors. If 
he did not complain, however, it does not appear that any one else 
has the right to do so. Thèse exchanges were completed nearly eight 
years àgo. Until the filing of this bill no one has eVer attacked 
them. It is too late for any crie now to do so. No state law for- 
bids a corporation to exchange fewer shâres of preferred stock than 
it orice proposed to do. There is nothing in such course of conduct 
against the policy of the state as embodied in its laws. No one, ex- 
cept the corporation and its stockholders, are concerned as to whether 
ail the stock was redeemed or only part of it. No one of them could 
now upset what was dbne even in an action at law, muCh less could 
any of them attack it in equity. Breslin v. Fries-Breslin Co., 70 N. 
J. Law, 274, 58 Atl. 313. To the exchange of stock for bonds the 
complainants make another objection which has greatèr foundation 
in fact. 

[10] The law of New Jersey required, and requires, that whenever 
such exchange is sanctioned by the stockholders of a corporation cer- 
tain oflficers of it shall make and file with the Secretary of State a 
certificate showing, among other things, that the floating or unfunded 
indebtedness of the corporation did not exceed 10 per cent, of its cap- 
ital stock then outstanding. This requirement was added by the act of 
1902 before mentioned. The officers of the Coal Company did file a 
certificate in a form sufficient before the last-mentioned year. It did not 
contain the statement first called for by that enactment. As between 
the parties to this cause, what eff ect has such an omission upon the va- 
lidity of the bonds issued in exchange for the preferred stock? If 
the Coal Company could in any way hâve ratified the irregular is- 
sues, it has done so. If it could in any wise estop itself from ques- 
tioning their binding oblig'atipn, it has done so. Since thèse ' bonds 
were put out the company has niade and has caused -to be printed 
and distributed at least six annual reports. In thèse the bonds in 
question were included among its valid outstanding obligations. On 
Alay 1, 1908, it put a third mbrtgage upon its property. ' There were 
the usual preliminary meetings and resolutions of directors and stock- 
holders. In ail of them, as well as in the third mortgage itself, the 
validity and priority of thèse bonds was repeatedly and expressly 
recognized. During the last two years there hâve been varions ne- 
gotiations between the company and other persons with référence to 
a proposed sale of the company's property or to a proposed merger of 
the company with another. In ail thèse negotiations and in ail 
the propositions made by the Coal Company the statement was re- 
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peatedly made that its property was subject to the lien of the bonds 
issued for the rédemption of the preferred stock. For more than 
seven years thèse bonds hâve been bought, sold, exchanged, and 
pledged without their validity being in any vvise questioned. 

Ail this complainants confess, but seek to avoid. In making the 
exchange of bonds for preferred stock without making and record- 
ing the certificate required by law, they say the Coal Company at- 
tempted to do som.ething ultra vires, and therefore void. They assert 
that the contract between the holders of preferred stock and the Com- 
pany by which the stock was converted into bonds was beyond the 
powers of the company. They quote : 

"Having entered into the agreeuient, it was the duty of the company to 
rescind or abandon it at the earliest moment. * * * Though they de- 
layed its performance for several years, it nevertheless was a rightful aet 
when it was done." Thomas v. Eailroad Co., 101 U. S. 8ti, 25 L. Ed. 950. 

Upon this rock they claim to found their case. Is that case onc 
which can be placed upon such a f oundation ? 

A thing done or attempted by a corporation may be unlawful for 
any one of at least three différent reasons. First, the bargain may be 
contrary to sound morals or to the public policy of the state as 
declared by its législation or its courts. If it is, the agreement will 
be absolutely unenforceàble, precisely as would be a similar contract 
of an individual. The latter, when seeking city contracts, could no 
more lawfully agrée to pay a member of the municipal board charged 
with the duty of awarding such contracts an annual salary in con- 
sidération of the exercise of such member's influence in the board on 
his favor than could a corporation. If such salary had been in fact 
paid for a number of years, neither the individual, if he had paid 
it, nor a corporation, if the money had corne out of its treasury, 
could recover it back. The reason would be the same in either case. 

It is hère immaterial to inquire what would be the rights of per- 
sons who were stockholders of the company at ,the time the salary 
was paid, but who were ignorant of its payment, or how, if they hâve 
any rights, they could assert them. No such stockholders are be- 
fore the court. The fact, if it be a fact, that a majority of the stock 
of the Coal Company is now held by différent persons than those 
who held it when the conversion took place, is legally unimportant. 
The corporation remains the same. Old Dominion Copper Co v 
Lewisohn, 210 U. S. 206, 28 Sup. Ct. 634, 52 L. Ed. 1025. More- 
over, if, to use the phrase of Mr. Justice Holmes in that case, the- 
facts in this are approached from a business standpoint, none of the 
new stockholders hâve cause for complaint. When they bought their 
holdings, the conversion had been completed. They knew that the 
preferred stock of the company had been reduced, its bonds increased, 
and by what amount. It has not been quite easy to understand 
whether the complainants claim that the exchange of bonds for pre- 
ferred stock was an agreement of the class which is against good 
morals and public policy. If such contention is made, it cannot be 
sustained. 
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[11] A transaction which the statutes of thé state expressly au- 
thorize does not become immoral or subversive of the settled policy 
of the State as those words are hère used merely because the of- 
ficers of a corporation fail to file a certificate in the form required 
by law. If the contention were sustained, it would be fatal to the 
relief for which complainants ask. The court would leave ail the 
parties to such a forbidden transaction where it found them. 

The second class of unlawful contracts are those which a corpora- 
tion has no power to make at ail; such, for example, as to lease its 
franchises to another, to increase its capital beyond the amount lim- 
ited by its charter, to engage in transactions altogether foreign to 
the purposes for which it was chartered. It would be better if the 
phrase "ultra vires," as used in connection with corporate transac- 
tions, be limited to this sort of attempted agreement. 

[12] In this class of cases, as in the first, the courts of the United 
States will refuse to enforce the invalid contract. Rights of action 
or of défense cannot be predicâted upon it. There is, bowever, noth- 
ing essentially immoral in the transaction. The courts will strive 
to do justice between the parties so far as that can be done without 
in any wise relying upoft the invalid bargain. Central Transporta- 
tion Co. v. Pullman's Palace Car Co., 139 U. S. 59, 11 Sup. Ct. 
478, 35 L. Ed. 55. 

[13] If such a contract has been completely executed upon both 
sides, the courts will ordinarily refuse any relief to either. The 
usurpation is at an end. Each party has received f rom the other what 
he bargained for. Neither of them has any cause to complain. The 
contract has ceased to be a living thing. The courts will leave it 
in its grave. In this case the preferred stock was turned in to the 
Coal Company nearly eight years ago. More than seven years ago 
the Coal Company destroyed certificates representing it. The bonds 
were issued in the summer of 1904. They hâve since been outstand- 
ing. It may well be argued that the agreement for conversion has 
been completely per.formed. There is no question that such would 
be the holding of the New Jersey courts. Camden & Atlantic R. R. 
Co. v. Mays Eanding R. R. Co., 48 N. J. Law, 559, 7 Atl. 523. It 
is unnecessary to inquire whether under the fédéral décisions such 
should be the ruling of this court. The transaction assailed in this 
case was not on* into which the corporation had no power to en- 
ter. That power was expressly conferred upon it by statute. Berger 
V. United States Steel Corporation, supra; Hodge v. United States 
Steel Corporation, supra; Allen v. Francisco Sugar Co. (C. C. A. 
3d Circuit) 193 Fed. 825. 

[14] The agreement of conversion in this case belongs to the third 
class of corporate contracts which are sometimes said to be ultra 
vires, though the phrase as applied to them is scarcely accurate. In 
them the power exists to do what was done, provided that 
the corporation does it in a certain prescribed way. In such cases 
the corporation will be estopped to deny that it did not do it in the 
statutory way as against other persons who hâve acted upon the as- 
sumption that the corporation had done what the law said it should 
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do. Handiey v. Stutz, 139 U. S. 425, 11 Sup. Ct. 530, 35 L. Ed. 
227. The f acts in this case estop the Coal Company from denying the 
validity of the bonds if the policy of the law of the state will allow 
an estoppel to be raised. How far a corporation or its stockholders 
may be forbidden to question the validity of corporate acts which 
are said to be in disobedience of, or in want of conformity to, the 
state statutes, must obviously dépend on the policy of the state. 
In the New Jersey courts no such conséquences as are contended for 
by complainants would be allowed to follow upon even n-jore serious 
breaches of the statutes of that commonwealth. Arnold v. Searing, 
73 N. J. Eq. 268, 67 Atl. 831; Breslin v. Fries-Breslin Co., supra; 
Camden & Atlantic R. R. Co. v^ Mays Landing R. R. Co., supra; 
Camden Safe Deposit Co. v. Citizens' Ice Co., 69 N. J. Eq. 718, 61 
Atl. 529. 

Complainants say that the conséquences which will follow from 
the entering by a corporation into an ultra vires contract is a ques- 
tion of gênerai law upon which the fédéral courts will follow their 
own décisions, irrespective of what the state courts may do. Upon 
the facts of this case it is not necessary to question this contention, 
but, if it be sound at ail, its application mus« be carefully limited, un- 
less the fédéral courts are to put themselves with référence to the 
enforcement of the state laws in a position akin to that of those 
legitimists who are more royal than the king; of those Catholics who 
are more papal than the Pope. 

[15] The only reason for holding void illégal or ultra vires con- 
tracts of state corporations made and to be performed within the 
state of their incorporation is that to give them validity would be 
contrary to the policy of the state. It is for the state courts to dé- 
clare what that policy is. On this branch of the case the conclu- 
sion of the whole matter is that the Coal Company is estopped to 
question the validity of the bonds which eight years ago it issued in 
exchange for its preferred stock. The other complainant, Hoadley, 
based his right to attack them upon the ground that he was a stock- 
holder of the Coal Company. It is now admitted that he is not. 
He has no claim to be heard. 

Thus far the case has been discussed unon the assumption that, if 
the second-mortgage bonds held by the Trust Company are invalid, 
the Coal Company would be entitled to the injunctive relief for which 
it asks. Is this assumption well founded? 

[16] He who seeks equity must do equity. Years after the ex- 
change of preferred stock for bonds had been made the Coal Com.- 
pany sought to borrow $330,000 cash from the Trust Company. The 
borrower had then every means of knowing whether it ever had 
filed in the office of the Secretary of State the certificate in question 
or not. It then knew that the Trust Company held a very large 
amount of the second-mortgage bonds. It did not suggest that it had 
any claim in conséquence upon the Trust Company. If such claim 
had been made, it is safe to say that the loan of $330,000 for which 
it asked would not hâve been made. When it borrowed the money, 
it pledged as collatéral for the repayment thereof a million and a 
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quarter of its third-mortgage bonds. There is no question but that 
thèse bonds are valid. The deed of trust under which they were is- 
sued expressly recognized the validity of the prior second-miortgage 
bonds. The Coal Company did not pay this $330,000 when it was 
due. The Trust Company waited for more than two months after 
payment, should hâve been made. It sought to exercise its unques- 
tioned right of selling the collatéral pledged for that loan. The Coal 
Company comes to a court of equity, and asks that such sale shall be 
enjoined because of transactions which took place years before the 
loan was ever made and which had no connection with the loan. It 
made no tender into court of the amount which it had borrowed from 
the Trust Company or of any part thereof, nor did it offer any se- 
curity to pay whatever. sum might be found due by it upon the ac- 
counting for which it asked. Under such circumstances, the injunc- 
tion might well hâve been ref used without going at ail into the ques- 
tion of the présent validity of the second-mortgage bonds. A very 
able and vigorous attack bas been made upon those bonds. To hâve 
placed the décision of the case altogether on other grounds, however 
conclusive those other grounds might hâve been, might hâve suggested 
that there was a more serions question as to the validity of thèse 
second-mortgage bonds than in the view of this court is true. 

The preliminary injunction asked for is therefore ref used, and the 
restraining order heretofore granted dissolved. 



MILLS et al. v. KEEP et al. 
(District Court, D. Oregon. Juiie 24, 1912) 

No. 3,527. 

1. MORTGAGES (§ 80*) — FbAUD IN PbOCUREMENT — EVIDENCE — SUFFICIENCY. 

In a suit to cancel a note and niortsage, évidence hcld to show that 
they were procured with intent to defraud the iiioi-tgagors by transfer- 
riug the paper. 

rp]d. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1350, 1355, 
1004 ; Dec. Dig. § 80.*] 

2. BiLLS AND Notes (§ 497*) — Innocent PuriCHASERS — Bueden of Peoof. 

Transférées of a note procured hy the payée through fraud hâve the 
burden of showing that they aoiuired it in good faith for value, and 
without notice of its inflriuity. 

[Ed. Note. — For other cases, see lUUs and Notes, Cent. Dig. §§ 1448, 
1075-1081, 1083-1687; Dec. Dig. § 497.*] 

3. BiLLs AND Notes (§ 525*)— Bona Fide Pubciiaseus — Evidence — Suffi- 

CIENOY. 

In an action to cancel a note and mortgage procured through fraud 
by the payée, évidence held to .show the payee's transférées were inno- 
cent purehasers for value. 

|Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 1832- 
1839 ; Dec. Dig. § 525.*] 

In Equity. Bill by S. M. Mills and another against Joseph R. Keep 
and others. Decree for complainants as to défendant Keep, and suit 
dismissed as to the other défendants. 

*For other cases see same topic & § numeeiî in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Bauer & Greene and R. Citron, ail of Portland, Or., for complain- 
ants. 

John H. Hall, of Portland, Or., for défendants Joseph R. Keep 
and Clear Lake Irrigation & Lumber Co. 

Teal, Minor & Winfree, of Portland, Or., for défendant Portland 
Trust Company of Oregon. 

Wm. D. Fenton, Ben C. Dey, and Kenneth L- Fenton, ail of Port- 
land, Or., and James E. Fenton, of San Francisco, Cal., for défend- 
ants B. C. Mathews, Jr., C. W. Pallett, and E. J. Cowlishaw. 

WOLVERTON, District Judge. [1] The complainants sue to hâve 
surrendered up to them and canceled a certain note and mortgage for 
$6,000, executed by them and delivered to Joseph R. Keep, one of 
the défendants, on the 31st day of May, 1909, on account of fraud 
perpetrated by Keep in procuring such mortgage. The défendants 
Mathews and Cowlishaw claim to be the présent holders of the note 
and mortgage for value in due course. This claim is controverted by 
complainants. The questions for considération are, first, whether the 
said note and mortgage were procured through the fraud and deceit of 
Keep ; and, second, whether Mathews and Cowlishaw are holders 
for value without notice or knowledge of the alleged fraud pertain- 
ing to the exécution of such instruments. 

Some years ago Mills and Keep were friends in the city of Port- 
land, and Mills had during their friendship assisted Keep on occasions 
in a business way. Mills having gone to Seattle, the parties did not see 
each other for six years or more, until in the spring of 1909, when 
Keep called on Mills at the latter's home or place of business in Seat- 
tle. He then had the air of prosperity, and represented to Mills and 
wife that he had been fortunate in his business ventures, and had 
made a great deal of money, and at once endeavored to interest them 
in his projects, with the manifest purpose of persuading Mills to 
invest therein. Among the projects nanied was the Clear Lake Irri- 
gation & Lumber Company, which had been incorporated for $500,- 
000 and bonded for $300,000, Keep claiming to own the entire cap- 
ital stock of the concern except 42 shares, and nearly ail the bonds. 
Mills, although apparently impressed with the feasibility of the proj- 
ects and the likelihood of their proving successful, declined to make 
any investment therein, giving as his reason that he had no ready 
means for the purpose. Keep thereupon represented to Mills that 
it was not his money that he wanted, but that he was in need of 
Mills' advice and assistance in the management of his business con- 
cerns, and that he would hâve Mills appointed secretary and treasurer 
of the Clear Lake Irrigation & Lumber Company at a salary of 
$350 per month, and, furthermore, upon his taking and accepting 
such position, that Keep would share with him to the extent of a 
one-half interest in ail his projects, thus holding out to Mills the 
alluring prospect of soon becoming a millionaire. Keep, however, 
proposed as a guaranty that Mills would accept the position of sec- 
retary and treasurer of the Clear Lake Irrigation & Lumber Com- 
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pany, and become the former's adviser and counsellor in his business 
concerns, that Mills exécute and deliver to Keep his note for $6,000, 
and a mortgage by himself and wife to secure the payment of the 
same upon some lots in Seattle of which Mrs. Mills was the owner. 
This proposition Mills and wife were persuaded to accept, and on 
May 31, 1909, executed the note for $6,000, payable in three years, 
and the mortgage to secure its payment according to its ténor, upon 
the condition, however, that Keep would not negotiate the paper 
in any way, but would keep it in his own personal possession, and 
would surrender it up to Mills and wife when the final arrange- 
ments were concluded for installing Mills in his position as secretary 
and treasurer of the Irrigation & Lumber Company and as the ad- 
viser and assistant to Keep. As évidence and pledge of Keep's good 
faith in the transaction, he assigned to Mills 12 bonds of the Irri- 
gation & Lumber Company, aggregating in their face value $6,000. 
The arrangement was not then finally consummated, but was to be 
evidenced in its ultimate f orm by a written agreement between the 
parties, tobe concluded about the 15th of June, following the éxecu- 
tion of the note and mortgage. Mr. Mills strongly aifirms this to be 
the case, in which he is persuasively corroborated by another agree- 
ment between the parties in ténor as f ollows : 

"This agreement made and entered into by and between Joseph R. Keep, of 
Portland, Oregon, party of the flrst part, and S. M. Mills, of Seattle, Wash- 
ington, party of the second part. Witnesseth: It is herehy mutually agreed 
by and between the parties hereto that the party of the flrst part agrées to 
convey a one-half interest in ail of his rights, privilèges and Interest, of every 
name and nature, which bas heretofore been granted by the United States 
government, and hereafter granted; also a one-half interest in the Olear 
Lalie Irrigation & Lumber Company, and what will be set forth in a final 
contract which the party of the flrst part agrées to hâve written on or aboùt 
fifteen days from date, and the party of the second part glves to the party 
of tlie flrst part a mortgage fol: six thoUsand (COOO) dollars on the property 
hereinafter described as folio wg, to wit: 

"Lots three (3), four (4), and flve (5), and the south ten feet of lot two 
(2), Northern addition to the clty of Seattle, W. T. 

"It is héreby mutually agreéd further by and between the parties hereto 
that the party of the flrst part loans in good faith to the party of the second 
part twelve (12) flrst mortgage ten year six per cent, sinking fund gold bonds 
of the Clear Lake Irrigation & Lumber Company, the same bearing date 
March 2d, 1908, and numbered as follows: 82, 83, 84, 85, 86, 87, 88, 89, 90, 
91, 92 and 93, inclusive, sald bonds containing ail of their coupons. 

"In witness whereof, the parties hereto hâve hereunto set their hands the 
day and year in this instrument mentioned. JoseT)Ii K. Keep. 

"S. M. Mills. 

"Dated at Seattle, Wash., Mày 31, 1909." 

This agreement lacks much in lucidity of statement, but it does 
évidence the fact that the parties had not then concluded their final 
arrangement, but fuUy intended that such arrangement should be 
specifically set out by a writing to be executed about the 15th of 
June following. Inferentially it shows that the delivery of the 
bonds to Mills was as a plèdge, for some purpose not definitely stated. 
Mr. Mills claims that the note and mortgage were to be returned 
to him about the middle of June, and that they were not to be as- 
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signed nor negotiated. His testimony on the subject seems to be 
clear. It is as follows: 

"Q. Now go on and state, Mr. Mills, how you came to make the mortgage 
and note described in the bill of complaint; that is to say, the note for $6,- 
000, dated on or about the 31st day of May, 1909, bearlng interest at the rate 
of 7 per cent, per annum, due three years after date, secured by mortgage 
of the same date, upou said lots 3, 4, and 5, and the south 10 feet of lot 2, 
of Northern addition to the city of Seattle, King eounty, state of Washing- 
ton, belonging to Mrs. Mills. A. Well, the final wind-up of this afEair was 
this: Just prior to the issuance and delivery of this note and mortgage or 
during Mr. Keep's visit at Seattle at my home and at his room in the Butler 
Hôtel, he -was given to understand that we had no money, and w© could not 
go into any projeet at that time. 

"Q. What did you say to him at that time? A. We absolutely refused to 
pay any money. 

"Q. Did he ask you to put any money in now? A. Beifore he had asked, 
and that had been settled before this. 

"Q. You said you had absolutely refused, How urgent had been the re- 
quest of Eeep to put money in the enterprise, did he Insist upon it? A. No. 

"Q. Did not ask more than once or suggest it more than once or twice? 
A. He was just probably feeling to see whether I had any money, and I told 
hlni I had not and he said, 'I want you in the company anyhow,' and he 
told me that he would put me in there as secretary of the company and glve 
me a full power of attorn«y. 

"Q. Secretary and treasurer? A. I understood I was to be secretary and 
treasurer with his full power of attorney, and at that time we agreed on a 
salary of $350 per month. 

"Q. What did he say about wanting to make sure that you would comply? 
A. I agreed to accept, and he says, 'Now, you might think this matter over, 
and conclude to refuse after I hâve gone back to Portland, and I want some- 
thing from you as a pledge that you will carry out this agreement of yours.' 

"Q. Had you made any agreement in writing? A. It was a verbal agree- 
ment up to that time. I said, 'Mr. Keep, you can dépend upon me that I 
will come down; tell me when this salary will start and I will be there.' 
He said, 'I want you inslde of two weeks.' So I told him that I would do 
anything reasonable to pledge my reporting to him at that time. He suggest- 
ed that I sbould make this pledge substantial in the shape of a mortgage on 
thèse lots. 

"Q. Did he suggest that the mortgage on the lots was to be taken as se- 
curity? A. As security. 

"Q. Tell just as near as you can exactly what he said at that time, just 
how he put it to you and what he asked for as near as you can recollect in 
his own language. A. Well, he said: 'You hâve thèse lots out hère. Now 
you give me a mortgage on those lots to guarantee your coming with me as 
you say, and I will return that mortgage to you when the final contract is 
signed up bv both of us along the middle of June.' This was about the last 
of May, 1909. 

"Q. ïhen what did you say to that proposition? A. Well, I told him that 
I would not object to giving that, but that posltively those papers should not 
be negotiated or go out of his hands, and he gave me his positive assurance 
that they would not, that it was simply to blnd me, so that I would not back 
out, as to coming down with him and taking this position after he left. 

"Q. What was said by him. If anything, about his having to go through the 
formality of calling a meeting of the board of directors to approve your 
appointment, or something like that? A. Well, he said the flrst thing he 
would do when he got back to Portland was to call a meeting of the board 
of directors, and oust Kelly, the présent treasurer, and hâve me elected. 

"Q. And what did he say to the effect that, if he did that, he wanted some- 
thing to show or guarantee that you would come? A. Yes. He said he 
wanted to be positive that I would not back eut in the meantlme for he 
would be greatly embarrassed If I did. 
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"Q. That if he came down and held a direetors' meeting and discharged 
the other officiais, relying upon your promise to corne and you did not corne, 
It would seriously embarrass blm, Is that what he said? A. Yes, sir. That 
is it. 

"Q. And to Indemnify and to hold him harmless against that he asked 
this mortgage, is that what he said? A. ïes ; that is what he said, and for 
no other reason. 

"Q. Now, what suggestion did you make Mr. Mills in response to that as 
to reciprocity in the matter of securlng compliance with this verbal agree- 
ment that you àad had, in other words, some securlty from him that if you 
did corne down that he would give you what he promlsed you? A. Of course, 
naturally, while I had ail confidence in him, I told him that he had to give 
m« something to show évidence of good faith on his part, and he said he 
would give me this contract in a few days, and he said: 'In the meantime 
hère is a half dozen bonds. You can take thèse and hold thèse untll I go 
down and draw up thèse papers, and then you can send them back.' 

"Q. Did that matter of asking securlty from him occur to you at ail untll 
he asked you for securlty on your part in the form of a mortgage? A. Well, 
I think that I had such confidence in him that It never occurred to me. 

"Q. Now, what bonds did he refer to, Mr. Mills? A. Well, I would bave 
to tell how it came up. 

"Q. Ail right, go on. 

"A. He told me that they had already Issued $300,000 In bonds which were 
belng held I think by the Portland Trust Company. 

"Q. The Portland Trust Company were trustées in the bond issue? A. I 
think something of that kind. Ile said that he held thèse bonds, and that he 
had quite a number of them with him. Five hundred dollar bonds they were. 

"Q. How many did he give you? A. He gave me 12 of them. 

"Q. That would be .$6,000? A. Tes ; $6,000, to offset my valuation. 

"Q. Did he tell you what they were worth, or what he eonsidered they 
were worth, those 12 bonds? A. No ; he did not tell me. I think I took It for 
granted that they were worth what they called for. I simply felt as though 
I would never hâve any future use for them and I took them. 

"Q. Did you expect to hâve any more use for those bonds than you thought 
he would hâve for your note and mortgage? A. No ; I expected to hand them 
back to him." 

The agreenient hereinbefore set out was then executed by the par- 
ties. Further on Mr. Mills says as to thèse bonds, in explanation of 
the agreement, when asked what was said about the party of the 
first part having loaned in good faith to the party of the second part 
those 12 bonds : 

"Well, a sort of af terthought. He was handing thèse to me as securlty 
for the fulfillment of his agreement. * * * 

"Q. Did Keep say that? A. No. 

"Q. Why did you give him the note and mortgage? A. I did it because he 
insisted tipon it more than for any other reason. 

"Q. State agaln so therè will be no misunderstanding whether he insisted 
upon having that note and mortgage and for what purpose? A. So that 1 
would be sure to corne to Portland and take this position that he offered me. 

"Q. What, if anything, did he say to you, Mr. Mills, about what he would 
do with that note and mortgage — what disposition he would make of it? 
A. He told me he would keep them personally himself, and that they would 
be retuirned to me Without ever having gone out of his hands. 

"Q. How soon were you to get them back, how soon after that, when this 
verbal contract was signed up and you got down to Portland, how long 
after that or when were they to be returried to you? A. As a matter of fact, 
he told me that he would give them back to me when he brought this cou- 
tract and finlshed it with me. I do not knOw how you would say it; at any 
rate, it was to be returned to me withln a year. That he would exact no 
interest from me whatever In any way, and that he woùld return it back 
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As évidence of Keep's thrift, he deliveréd to Mills an elaborate 
prospectus relative to the Clear Lake Irrigation & Lumber Company, 
showing a scheme for holding and irrigating lands upon a large scale, 
and other évidences of his holdings, including a copy of a contract 
indicating that he had sold to a certain party certain lots in Portland 
for wdiich he was to receive the sum of $200,000. As to this latter 
the représentation was absolutely false, and, as to his other holdings, 
it has been shown that they were so incumbered that they were worth- 
less. 

It is unnecessary to foUow out Keep's déceptions and fraudaient 
représentations to induce Mills to exécute the note and mortgage fur- 
ther or in détail, as there can be no question of his corrupt intention 
and purpose to deceive and overreach Mills and to get from him the 
note and mortgage in question for the purpose of negotiation at once, 
if possible. And there can scarcely be a doubt that he so imposed 
upon Mills and persuaded him, with fraudulent intent, to enter into 
the transaction complained against. Keep had the mortgage recorded, 
and in two days thereafter came to Portland and negotiated it. 

Keep confessed the allégations of the bill by making no answer 
thereto, yet he claims on the witness stand that the note and mortgage 
were given to him so that he could raise money upon them to further 
his projects. He says : 

"This mortgage and note that he [Mills] gave to me for to raise money on 
It provided that I would glve him an equal face value of bonds of the 
Clear Lake Company." 

And further: 

"They wanted the 12 bonds, $6,000, as a securlty for the safe return of this 
mortgage, but wbat time was never mentioned." 

Thus he admits that the mortgage was to be returned, but asserts 
that he was to use it for raising money. The two positions are in- 
consistent, and upon the whole testimony it is clear to my mind that 
he fully intended to defraud Mills by transferring the paper into the 
hands of other parties. This disposes of the first phase of the con- 
troversy. 

[2,3] We hâve now to inquire whether Mathews and Cowlishaw 
are innocent purchasers of this paper for value. The burden is cast 
upon them to show their good faith in its acquirement for value and 
without notice or knowledge of its infirmity. The Negotiable Instru- 
ment Act, which obtains in Oregon and in Washington alike, pro- 
vides that: 

"The title of a person who negotlates an instrument is détective withiu the 
meaning of this act when he obtained the instrument, or any signature there- 
to. by fraud, duress, or force and fear, or other unlawful nieaus, or for an 
illégal considération, or when he negotlates it in breach of faith or under 
sueb circumstances as amount to fraud." Section 5888, Lord's Oregon Laws. 

Further : 

"To constitute notice of an infirmity in the instrument or defect in the 
title of the person negotlating the same, the person to whom it is negotiated 
inust hâve had actual knowledge of the infirmity or defect, or knowledge of 
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such facts that hîs action tn taklng the Instrument amounted to bad faith." 
Section 5889, Lord's Oregon Laws. 

And again: 

"Bvery holder is deemed prima facle to be a holder In due course; but 
when It is shown that the title of any person who bas negotiated the instru- 
ment was defective, the burden Is on the holder to prove that he, or some 
person under whom he claims, acquired the tltle as a holder in due course ; 
but the last mentioned rule does hot apply In favor of a party who bécame 
bound on tbe instrument prlor to the acquisition oî such defective title." 
Section 5892, Lord's Oregon Laws. 

The reason for the rule thus casting the burden of proof upon the 
party asserting good faith is said to be found, as announced by the 
Suprême Court of lowa in McNight v. Parsons, 136 lowa, 395, 113 
N. W. 861, 22 L. R. A. (N. S.) 718, 125 Am. St. Rep. 265, 15 Ann. 
Cas, 665, "in the presumption that the holder of paper afïected in his 
hands by fraud or illegality would be likely to indorse it away with- 
out considération to some confederate or agent, and it is therefore 
but just to, require one who sues upon it to prove his bona fideg." 

The Negotiable Instrument Aet on this subject is but declaratory 
of the la,w as it had corne to be settled prior to the adoption of the 
act. "The law is well settled" (quoting from Hotchkiss v. National 
Banks, 21 Wall. 354, 359 [22 L. Ed. 645]) "that a party who takes 
negotiable paper before due for a valuable considération, without 
knowledge of any defect of title, in good faith, can hold it against 
ail the world. A suspicion that there is a defect of title in the holder, 
or a knowledge of circumstances that might excite such suspicion in 
the mind of a cautions person, or even gross négligence at the time, 
will not defeat the title of the purchaser. That resuit can be pro- 
duced only by bad faith, which implies guilty knowledge or willful 
ignorance, and the burden of proof lies on the assailant of the title.'' 

Says the Suprême Court in another case (Murray v. Lardner, 2 
Wall. 110, 17L. Ed. 857): 

"The rule may perhaps be said to résolve Itself into a question of honesty 
or dishonesty, for guilty Knowledge and willful ignorance alike involve the re- 
sult of bad faith. ïhey are the same in effect. Where there is no fraud there 
can be no question." 

The Suprême Court of Oregon has given utterance to the same 
doctrine, as follows : 

"Fraud is proven in such cases when it is shown that the purchaser had 
notice or knowledge of defects or intlrmities in the title to the paper at the 
tlme of purchase. Knowledge may be imputed either by direct proof or by 
évidence of a circumstantial nature, fhe same as any other fact. If a per- 
son is grossly négligent in the exercise of common prudence, this is a fact 
compétent to go to the jury as évidence of bad faith, but ^he jury must pass 
upon the question whether tbe purchaser has acted honestly or dishonestly, 
and not speculate as to his probable diligence or négligence. Belmont Bank 
V. Hoge, 35 N. Y. 65. The rule is thus established that the usefulness of com- 
mercial paper may not be restrlcted, and yet the party taking it is not re- 
lieved from the just obligations of the exercise of good faith." Bowman v 
Metzger, 27 Or. 23, 30, 39 Pac. 3, 5, 44 Pac. 1090. 

But where the paper is conceived in fraud, and is negotiated in sub- 
version of the primary agreement of the parties, without the will or 
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consent of the maker, the burden is shifted by the statute, as well as 
under the adjudications of the courts, to the holder of the paper to 
show that it came into his hands in entire good faith for value, and 
without notice or knowledge of its infirmities. Stewart v. Lansing, 
104 U. S. 505, 26 h. Ed. 866; American Exchange Nat. Bank v. 
Oregon Pottery Co. (C. C.) 55 Fed. 265, 266. 
In this latter case Gilbert, Circuit Judge, says: 

"The doctrine seems well established that where a promissory note had 
its inception in fraud or duress, or is fraudulently put In circulation, an ex- 
ception arises to the gênerai rule, and the burden of proof falls upon a sub- 
séquent indorsee to show that he tooli the note before maturity, and for 
value, and without notice." 

The bill of complaint was filed in the cause July 27, 1909, and a 
restraining order was at the same time issued against défendants dis- 
posing of the note or mortgage in dispute during the pendency of 
the suit. Cowlishaw was not made a party, but was subsequently 
brought in. It is alleged in the answer, and also affirmed by the 
affidavits of Pallett, Mathews, and Cowlishaw, on their application 
to hâve Cowlishaw made a party, in eiïect that on June 2, 1909, 
Keep applied to Mathews for a loan of $2,500, and offered the note 
and mortgage in question as collatéral security ; that thereupon Math- 
ews agreed that he would examine into the title to the lots covered 
by the mortgage and ascertain the value thereof, and, if approved, 
would loan unto Keep such an amount as the condition of the proper- 
ty would justify; that, having made the examination, Mathews agreed 
to loan to Keep $2,330, and did loan to Keep that sum, and as evi- 
dentiary thereof accepted his two notes, one for $2,000, bearing date 
June 2, and the other for $330, of date June 15, 1909, and that the 
Mills note and mortgage were indorsed to him as collatéral security 
for the payment of said loan. Then follows the allégation that the 
loan was made in good faith and for value, without notice of any 
infirmity in Keep's title to the said note and mortgage. It is further 
averred that on or about June 20, 1909, Mathews for value sold and 
assigned to Cowlishaw a one-half interest in said loan, and that 
Cowlishaw took and received the same also for value and in good 
faith. To détermine whether Mathews and Cowlishaw came by this 
pledge of the Mills note and mortgage as collatéral security bona 
fide and for value requires a critical examination of the testimony 
of Keep, Pallett, Mathews, and Cowlishaw. Pallett is a broker in 
business, and the alleged loan by Mathews and Cowlishaw to Keep 
was made through him. About this there is no question, and in the 
entire negotiation Pallett must be treated as the agent of Mathews 
and Cowlishaw, and whatever notice or knowledge he had or pos- 
sessed of the true facts touching the Mills-Keep transaction must 
be attributed to them. The Mills note and mortgage were executed 
May 31, 1909. Keep represented to Mills that he was going to Port- 
land on the day of their exécution. This he did not do until a day 
or two later, as Mills saw him in Seattle the next day. Mills' sus- 
picion was then aroused, but not to the extent of directly question- 
jng Keep's good faith. On the same day the note and mortgage 
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were exécuted Keep took the mortgage to the firm of TCalhoun, Denny 
■ & Ewing, and procured f rom them an appraisement of the proxi- 
mate value of the real property covered thereby, which was fixed at 
$8,000. He also put into the hands of this firm an abstract of the 
title to said property, with directions to record the mortgage, and 
to hâve the abstract brought down so as to inchide the mortgage and 
ail tax and judgment liens to date. On June 4th Calhoun, Denny & 
Ewing forwarded the abstract to Keep in Portland, and on the 12th 
they forwarded the mortgage to Keep, it having been recorded in 
the meantime. Thèse facts appear well established. 

Keep, it seems, had spoken to Pallett about securing a loan from 
or through him before he obtained the Mills note and mortgage, 
and further stated to Pallett that he expected to get the paper from 
Seattle, without specifically mentioning the amount it was to be given 
for. Both Keep and Pallett déclare such was the case. On the Ist 
or 2d day of June Keep appeared at the office of Pallett, with Mills" 
note for $6,000, the appraisement of the lots by Calhoun, Denny & 
Ewing, of Seattle, and their letter showing the receipt by them from 
Keep of the abstract of title with instructions respecting it, and ap- 
plied for a large loan, ofïering the Mills note and mortgage as se- 
curity. Pallett would agrée to secure for him $2,000 only at the 
time, and not even this amount until he made further inquiry as to 
the value of the lots. He telegraphed to one McDonald, an ac- 
quaintance of long standing, at Seattle, and satisfied himself in that 
regard, and thereupon consented to make the loan of $2,000. The 
loan was procured one-half from B. C. Mathews, Jr., and one-half 
from E. J. Cowlishaw. A note was taken from Keep to Mathews for 
the full amount, bearing date June 2, 1909, and the Mills note and 
mortgage were assigned to Mathews by an instrument bearing date 
the same day. Mathews is a brother-in-law of Pallett, and both Pal- 
lett and Mathews testify that the money was taken from the funds 
that Pallett then had in his possession belonging to Mathews. Math- 
ews did not hâve money enough on hand at the finie to make the 
entire loan of $2,000, and consequently the amount was made vip 
through Cowlishaw. Cowlishaw is a broker and money lender also, 
and he and Pallett had had fréquent business transactions together. 
In advancing his part of the loan Cowlishaw depended largely upon 
the judgment of Pallett as to the regularity and value of the security 
ofifered, and hence made little, if any, inquiry on his own account 
touching the matter. Mathews gave no attention personally to the 
negotiation of the loan to Keep, nbr to the regularity of the pledge 
offered as security. Such is the effect of the testimony of Cowlishaw 
and Mathews. 

Referring to the évidence a little more in détail, Pallett testifies in 
effect that Keep brought in the Mills note, with a letter from Cal- 
houn, Denny & Ewing, stating that it was secured by a mortgage on 
"this Seattle property," describing the lots and blocks, and wanted a 
temporary loan. Pallett doubted his ability to secure" the money, 
but Keep was very anxious for a small amount. He wanted a large 
sum, but was very anxious for a small temporary loan. Pallett fur- 
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ther relatés that he told Keep he would let him knovv the next day ; 
that Keep came in as arranged, when Pallett told him he could let 
him hâve $2.000, having in the meantime telegraphed to McDonald 
for information as to the value of the lots and received a favorable 
answer. Pallett is not positive that he gave Keep the money on the 
date the note executed by Keep to Mathews bears, vvhich is June 
2d, but says it was either "that day or the next. "Since this examina- 
îion tame up," he relates, "T hâve been trying to find out ail the 
évidence that I hâve as to this being a first niortgage on that prop- 
erty, and it occurs to me like I delayed the matter a short time, prob- 
ably a day or two, until I found out about that, and it may hâve gone 
over a day or two. The note would hâve been dated the day I accept- 
ed the loan anyway. * * * At that time, or within a day or two 
afterward, I loaned him two thousand dollars." Further on he says : 
"I had a letter from Calhoun, Denny & Ewing appraising this prop- 
erty, and stating, according to my best recollection, that Mr. Keep 
had given them a mortgage to record against this property to secure 
this note;" and that he "must hâve got the abstract along about the 
5th or 6th of the month." With ail this, Pallett states that he had 
confidence in Keep's statements to him concerning matters of busi- 
ness, and relied in a measure upon his représentation touching the 
security attending the Mills note, and the fact that the mortgage 
was a first lien upon the property covered, saving some street as- 
sessment. The assignment of the mortgage bears date June 2d. Pal- 
lett took from Keep an affidavit bearing date June 3d, in which 
Keep swore that he was the: sole owner of the Mills note and mort- 
gage; that the note was secured by the first and only mortgage on 
the property described; that the lots were reasonably worth $10,000; 
and that the affidavit was made for the purpose of obtaining crédit 
by pledging the note and mortgage as security. The abstract was 
sent to Keep on June 4th, so that it is quite consistent with Pallett's 
testimony that the $2,000 may hâve been paid to Keep after the ab- 
stract had been received. At least, it is quite probable that it was 
not paid over until after Keep had given the affidavit on the 3d. 
This as it relates to the $2,000 loan. The loan of $330 was arranged 
for on June 15th, the date which the note bears, as a further advance 
upon the same pledge or security. Mathews and Cowlishaw each ad- 
vanced one-half of the amount through Pallett. 

As to the good faith of the transaction between Pallett and Keep, 
both say they had had fréquent business dealings with each other 
prior to this time, and several spécifie negotiations are detailed where- 
by Pallett has obtained loans for Keep on collatéral security of a 
chattel nature. Thèse loans bave generally been paid, and perhaps 
one or more is still outstanding. While Pallett concèdes that he knew 
that Keep was engaged in promoting some electric and irrigation 
scheme or schemes, yet he dénies that he had any intimate knovvledge 
of their spécifie nature, or the extent and scope of the projects en- 
tered upon. With référence to any loan of money that he at any 
time made to Keep, however, he says he depended, not on Keep's 
Personal responsibility, but wholly upon the value of the collatéral 
197 F.— 24 
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h^e had tooffer as secùrity. Thus is shown the relatipnship of the 
several parties ihterested, the manner in which the loan of $2,000 
was made to Keep, and later the loan of $330, and the collatéral ac- 
cepted as secùrity for the payment thereof. 

The vital question remains as to the good faith of the transaction 
by which the loan was consummated and the Mills note and mortgage 
hypothecated as secùrity. ■ Keep stoutly dénies that the Mills note 
and mortgage werè procured in bad faith, or by fraud or imposition 
upoiï the credulity of Mills and wife, and hence dénies that he dis- 
closed to Pallett any infirmity whatsoever in the paper when offered 
as secùrity. Pallett maintains with equal emphasis that he was with- 
out any notice or knowledge whatever as to the manner and purpose 
with which the Mills note and mortgage were obtained by Keep, and 
there is no spécifie proof to the! contrary. Further, there is no proof 
in the record that either Mathews or Cowlishaw was apprised in any 
degree or particular of any infirmity attending the paper. Neverthe- 
less, it is sought to deduce the conclusion that the transaction was 
attended with bad faith because of the loose methods with which Pal- 
lett and Mathews and Cowlishaw dealt as among themselves. For 
instance, it appears from the testimony of Pallett and Mathews that 
while the former had been loaning the money and funds of the latter 
for many years, comprising thousands of dollars, yet neither had kept 
any books of account between them. This is a thing to be distrusted. 
They seek to explain it by reason of the fact that Mathews is a broth- 
er-in4aw of Pallett, and had access to his safe, and ithat the latter 
was operating as a broker in loaning the funds of the former ; but 
this does not afïord a satisfactory explanation of their method of 
mutUal dealing. It is suggested thât Pallett was engaged in loaning 
his own money through Mathews as a figurehead to cover usury. 
This, however, is not substantiated. But, if it be true, and the state- 
ments that Pallett and Mathews kept no books of account between 
them are to be discredited, still it does not prove that Pallett knew or 
had! good reason to believe that the Mills note and mortgage were se- 
GUred through ffaud and deceit. . 

Again, GowlîshâW was unable to say whether he paid his money 
to Pallett in cash or by check. This also seems somewhat incredible, 
considering that the suit was instituted so shortly after the transac- 
tion was closed respecting the loan to Keep. But it does not in itself 
impute knowledge to Pallett of Keep's imposition upon Mills. 

Another feature of the record should be noticed. The bill of com- 
plaint allégés, and' the affidavits of Pallett, Mathews, and Cowlishaw 
dépose, that Mathews sold and ti'ansferred a half interest in the notes 
given to him for the money loaned to Keep on or about the 20th day 
of June, 1SI09, whereasthe' testimotiy of ail thèse persons shows that 
Cowlishaw advanced his moiety of the loans at the time they were 
made. How the mistake was made in the pleading and affidavits, if 
a mistake, is not disclosed, and remains unexplained. Beyond this, 
the consMeratiôn stated in the assignment of the mortgage to Mathews 
is but $1,000. Why that particular amount was so inserted is also 
unexplained. But, considering ail this, while it tends with other 
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doubtful circumstances to impair the credibility of Pallett, Mathews, 
and Cowlishaw, yet it does not render them whoUy unworthy of be- 
lief. The simple transaction of loaning the money to Keep and tak- 
ing the Mills note and mortgage as collatéral is one that might well 
hâve been consummated in the utmost good faith, and there is the 
testimony of Pallett that it was so consummated, corroborated by 
the fact that he must bave had before him at the time the testimonial 
from Calhoun, Denny & Ewing showing the value of the property 
and the existence in their hands of an abstract of the title of the prop- 
erty, and the further circumstance of Keep's making affidavit to the 
value and condition of the mortgaged property. Pallett further tes- 
tifies that the loan was one presently made, and that the pledge of 
the Mills note and mortgage was not given for, a previous debt, in 
which he is supported by Mathews and Cowlishaw, and I am unable 
to say that thèse men are so wholly unworthy of belief that I should 
discard their testimony and find inferentially to the contrary. 

I am constrained to the conclusion that the défense that the Mills 
note and mortgage were taken as a pledge ai)dl security for the loans 
to Keep in good faith and for value has been substantiated by the pré- 
pondérance of the évidence. 

The complaint will therefore be dismissed as to ail the défendants 
except Keep. As to him the complainants are entitled to a decree for 
the full amount they will hâve to pay to redeem their note and mort- 
gage. 



In re INTERSTATE PAVING CO. 

In re SMITH. 

(District Court, N. D. New York. June 24, 1912.) 

1. MuNiciPAi- Corporations (§ 853*) — Public Improvement Cokteacts — As- 

SIQISIMENTS — FiLING— NECESSIÏY. 

Under New York Lien Law (Laws 1897, c. 418) § 15, as amended by 
Laws 1907, c. 360, effective May 23, 1907, which requlres assignments 
of contracts for the improvement of real property to be flled with the 
county clerk, and under Act July 22, 190T (Laws N. Y. 1907, c. 692), ere- 
ating a new section of the lien law (section 15a), which requlres assign- 
ments of contracts for public Improvements to be flled wlth the head of 
the department haying charge of the Improvement, filing of assignments 
of the latter class with county clerks is not required. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
885 ; Dec. Dig. § 353.»] 

2. BANKEtrPTCY (§ 151*) TeUSTEE — TiTLE TO PEOPEETY. 

A trustée in bankruptcy takes the property of the bankrupt, not as an 
innocent purchaser, but as the debtor had it at the time of the pétition 
subject to ail valid elaims, liens, and equities. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 193; Dec. 
Dig. § 151.*] 

3. Municipal Corpobations (| 353*) — Public Improvement Contracts— -As- 

SIGNMENX— FaILUEE TO FILE — EPÏECT. 

Fallure to flle an assignment of a municipal Improvement contract, 
as required by New York Lien Law (Laws 1907, c. 692) § 15a, does not 

•For other cases see saine toplc & § nombek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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defeat the assignee's right to.the procesds of warrants issued iinder tho 
' .contract as agalngt the contractor's gênerai credltors; thè statute being 
for the benefit of tbe city and credltors havlng lienable claims. 

[Ed. Note.-^For other cases, see Municipal Corporations, Cent. Dlg. § 
885; Dec. Dig. § 353.*] 

In the matter of Interstate Paving Company, bankrupt. On péti- 
tion by Alfred G. Smith to review an order refusing to direct the 
trustée to indorse over to petitioner certain municipal warrants. Re- 
versed. 

See, also, 171 Fed. 604. 

Frederick M. Calder, of Utica, N. Y., for petitioner. 
Martin & Jones, of Utica, N. Y., for trustée. 

RAY, District Judge. On or aboufNovember 19, 1906, the Inter- 
state Paving Company, now bankrupt, entered into two contracts with 
the city of Niagara Falls for the paving of Fifth street, in said city, 
and February 9, 1906, another contract was entered into between the 
same parties for the paving of Niagara street, in said city, and on the 
25th day of February, 1906, the same parties entered into a contract 
for the paving of Eleventh street, in said city. The Interstate Pav- 
ing Company completed the performance of said contracts according 
to the terms thereof on or before August 1, 1908, except that the pe- 
titioner, after the assignment hereinafter mentioned, performed cer- 
tain work on one of the streets for which he was paid $158.74 in com- 
pletion of such contract. Certain final payments thereon were de- 
ferred according to the terms of such contracts for reasons not nec- 
essary to state. During the performance of such contracts one Irvin 
A. Williams advanced large sums of money to said Interstate Paving 
Company, and also indorsed the notes of said company to a large 
amount, and, same not having been paid, said Williams was duly 
charged with and became liable for their payment. The liability of 
the said Paving Company to said Williams on account of advance- 
ments and such indorsements prior to October 12, 1907, was the sum 
of $113,819.99, exclusive of ititerest. Thereafter said Williams con- 
tinued to indorse' notes for said Paving Company on which he was 
charged and made liable and to mal^e advancements to it amounting, 
exclusive of interest, to the sum of $118,189.67, total $232,009.66, ail 
before the bankruptcy. On the 27th day of May, 1909, said Interâtate 
Paving Company was duly adjudicated a bankrupt, àridjune 15, 1909. 
John H. Grant was duly appointed trustée of the estate and qualifie d 
as such. 

On said 12th day of October, 1907, said Interstate Paving Company 
made, executed, acknowledged, and delivered to said Williams four 
separate assignments of the moneys earned, due, and to become due 
to it on the said contracts for -paving, respectively. Thèse assignments 
are absolute in form, and clearly refer to the contracts. One assign- 
ment relating to ôrie of the Fifth street contracts purports to assign $4,- 
700 as due, owing, and to become due thereùn, and the other relating 
to Fifth street purports to assign $14,000 as due, owing, and to become 

•For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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due thereon, and the assignment relating to the Eleveiith street con- 
tract purports to assign $48,000 as due, owing, and to become due 
thereon, and the assignment relating to the Niagara street contract 
purports to assign the sum of $70,000 as due, owing, and to grow 
due thereon; in ail $136,700.- Thèse assignments were filed by said 
Williams in the office of the city clerk of the said city of Niagara 
Falls, N. Y., on the 19th day of October, 1907. On or about the 30th 
day of January, 1909, said Irvin A. Williams, such assignée named 
in such assignments, for value received duly sold, assigned, granted, 
and conveyed to said Alfred G. Smith, the petitioner hère, his exec- 
utors, administrators, and assigns, ail moneys due and payable or to 
become due and payable to said Williams by virtue of such contracts 
and the assignments of the moneys due and payable, or to become due 
and payable thereon as hereinbefore statecl. This assignment duly 
executed was filed in the office of the city clerk of the city of Niagara 
Falls, N. Y., on the 6th day of December, 1909. The final sums or 
payments retained on such contracts became due and payable about 
August 1, 1909. The balance on the Niagara street contract was $2,- 
486.72, the balance on the Eleventh street contract was $1,979.08, and 
the balance on one of the Fifth street contracts was $722.32, and on 
the other $218.37; in ail $5,404.49. August 25, 1909, the following 
warrant was drawn on the city treasurer of the city of Niagara Falls, 
and duly signed and delivered to the petitioner who now has same, 
viz. ; 

"Local Assessment Fund, No. 68. 

■■.1;218.37. The City Treasurer No. 62.3. 

of the City of Niagara Falls, N. Y. 

"Pay to the orûer of Inter.state l'aviog Company two huudred eighteen 

37/ dollars ont of local assessment fund No. 68, being for retained % 

on paving contract No. 68. A. C. Douglass. Mayor. 

"Dated Niagara Falls, Aug. 25, 1009. 

"Thos. H. Hogan, City Clerk." 

The same day another like the above, except it was for $722.32 and 
refers to another of the contracts, was drawn and delivered. October 
13, 1909, a warrant for the sum of $1,979.08, the same in ail other re- 
spects as the one quoted except as it referred to another contract, was 
drawn and delivered, and December 29, 1909, another warrant the 
same in ail respects, except as it referred to another of the contracts 
and was for $2,486.72, was drawn and delivered, ail to the petitioner 
herein. Thèse are the warrants in question. After the adjudication 
in bankruptcy and the appointment of the trustée, said Irvin A. Wil- 
liams duly filed a proof of his claims in the bankruptcy court for the 
amounts stated, $113,819.99 and $118,189.67, exclusive of interest, 
and in same gave and allowed a crédit of $5,766.16, consisting of the 
amounts due on and under the 'said warrants $5,404.49 and certain 
additional items, making $5,766.16 in ail. It is conceded that in such 
proof of claim it "does not appear that such claims [of Williams] 
were for materials furnished or services rendered the Interstate Pav- 
ing Company in the prosecution of the paving contracts in the city of 
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Niagara FallSjdescribed in the pétition herein." A large number of 
claims hâve beéxi ■ proved and filed against the bankrupt, some of 
which are for goods purchased and work performed while the Inter- 
state Paving Company was engaged in.performing the contracts, but 
no liens were filed nor judgments obtained. 

[1 1 The contention of the trustée in bankruptcy is that such assign- 
ments were not filed with the proper officer as provided by the stat- 
utes in such cases made and provided, and that for this reason they 
were and are inoperative to carry title to the moneys due on such 
contracts and to such warrants to WilHams ^nd Smith his assignée as 
against the trustée in bankruptcy and the gênerai creditors of the In- 
terstate Paving Company, and that the title thereto is in the trustée 
in bankruptcy, while' the contention of the petitioner, Mr. Smith, is 
that the assignments were properly filed, or if not, were so filed as to 
give notice, and that there was a substantial compliance with the stat- 
utes, and that, in any event, the purpose and object of the filing re- 
quired by the statu te is to protect îieiîors and subcontractors, and that, 
in the absence of lienprs and subcontractors having any claim, it is 
immaterial whether such, assignments were ,filed or not. It is also 
contended by the petitioner that in the absence of fraud, of which 
there is nô pretence hère, the trustée takes only the interest of the 
bankrupt in the property, tak«s it in the same plight and condition it 
was when bankruptcy intervened, and subject to ail the equities im- 
pressed upon it in the hands of the bankrupt or prior to the bank- 
ruptcy. The petitioner contends that as against the gênerai creditors 
of the: bankrupt corporation, Interstate Paving Company, the title 
of Williams was gocSd,- and consequently that of his assignée, this peti- 
tioner, is good.' i 

Chapter 418 of the Laws of N. Y. 1897, "An act in relation to 
liens, coristituting chapter 49 of the General Laws," ^.nd knpwn as 
the "Lien Law," relates to "mechanic's liens" and provides in section 
2 that the term "public improvement," when so used, means "an im- 
provement upon any real property belongirig to the state or municipal 
corporation." Section 5 provides for a lien on the agreed price of 
the work, etc., to be done by the contractor. Section 12 provides for 
the filing of such lien. Section 14 provides for the assignment of 
such lien, and section 17 for the duration of such lien, and section 
20 for the discharge by lapse of time. 

Section 15 provides as follows : 

"Assignments of contracts and orderis to be flled. No assignment of a con- 
tract for the performance of labor or the furnishing of materials for the im- 
provement of real property or of the money or any part thereof due or to be- 
come due therefor, nor an order drawn by a contractor or subcontractor upon 
the owner of such real property for the payment of such money shall be valid, 
until the contract or a statement -containing the substance thereof and such 
assignment or a copy of each or a copy Of such order, be flled in the office of 
the county elerk of the county wherein the real property improved or to be 
improved is situa ted, and such contract, assignment or order shall bave ef- 
fect and be enforcèable from thé time of such filing. Such clerli shall enter 
the faets relating to such assignment or order in the 'lien docket' or in an- 
other book provided by him for such purpose." 
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By chapter 360, Laws of N. Y. 1907, which became a law May 23, 
1907, this section (section 15) was amended so as to read as foUows: 

"Assignments of contraets and orders to be flled. No assignment of a con- 
tract for the performance of labor or the furnishing of materials for the im- 
provement of real property or of the money or any part thereof due or to be- 
come due therefor, nor an order drawn by a contractor or subcontractor upon 
the owner of such real property for the payment of such money shall be valid, 
uutil the contract or a statement containing the substance thereof and such 
ussignment or a copy of each or a copy of such order, be filed in the office of 
the county clerk of the county wherein the real property improved or to be 
improved Is situated, and in case of a contract with a municipal corporation, 
also with the comptroUer or chief fiscal officer thereof, and such contract, as- 
signment or order shall hâve effect and be enforceable from the time of such 
flling. Such clerk shall enter the facts relating to such assignment or order 
in the 'lien docket' or in another book provided by Mm for such purpose." 

I doubt whether the original or amended section (15) had any ap- 
plication whatever to the assignment of contraets for public improve- 
ments on the streets in a city. 

In Brace v. City of Gloversville, 167 N. Y. 452, 60 N. E. 779, 
the Court of Appeals'held differently, however, while it afifirmed the 
judgment of the court below. But that case was one for the érection 
of a building on lands owned by the city. 

It is évident that the Législature had doubt, for after the enact- 
ment of the amendatory section of May 23, 1907, and on the 22d 
day of July, 1907, it enacted the following (Laws of 1907, c. 692): 

"Section 1. Chapter four hundred and eighteen of the laws of eighteen 
hundred and ninety-seven, entitled 'An act in relation to liens, constituting 
chapter forty-nlne of tbe gênerai laws,' is hereby amended by inserting 
therein, after section fifteen, a new section to be section fifteen-a thereof, to 
read as foUows: § 15-a. Assignment of contraets and orders for public 
improvements to be flled. No assignment of a contract for the performance 
of labor or the furnishing of materials for a public improvement, or of the 
money, or any part thereof, due, or to become due, therefor, nor an order 
drawn by the contractor or subcontractor upon the municipal corporation, 
or the head of the department or bureau having charge of the construction 
of such public improvement, or the financial offlcer of the municipal corpora- 
tion, or other officer or person charged with the custody and disbursement 
of the eorporate funds applicable to the contract for such public improve- 
ment, shall be valid until such assignment or order, or a copy thereof, be 
flled with the head of the department or bureau having charge of such con- 
struction, and with the financial oflîcer of the municipal corporation or other 
offlcer or person charged with the custody and disbursement of the eorporate 
funds applicable to the contract for such public improvement, and such as- 
signment or order shall bave effect and be enforceable from the time of such 
flling. The financial oflîcer of the municipal corporation, or other offlcer or 
person with whom the assignment or order, or copy thereof, is flled, shall 
enter the facts relating to the same in the lien book or other book provided 
for such purpose." 

This new section amendatory of the act itself, and not of section 
15, was in force when the Interstate Paving Company made the as- 
signments to Williams of the moneys, etc., due and to grow due on 
the paving contraets referred to. To make such assignments good 
as against payments by the city to the Interstate Paving Company on 
such contraets, or either of them, or to assignées of the money due, 
etc., thereqn who should hâve recorded their assignments in the man- 
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ner specified and with the officers specified, or as against any one 
entitled to file a' lien and who hàd actually filed a lien according to 
the ternis of the act with the proper officiais, or who shouki do so 
within the time limited by the act, it was necessary for Williams to 
file his assignments or a copy thereof with the head of the depart- 
ment or bureau having charge of the paving of the streets in the 
city of Niagara Falls, and also with the financial officer of said city, 
or such other person as was charged with the custody and disburse- 
ment of the corporate funds applicable to the çontract for such pub- 
lic impi:ovement ; that is, the payment of such contracts. It is évi- 
dent that it was the purpose to give notice of such assignment to 
the department having the work in charge and to the officer disburs- 
ing the money applicable and to be applied to the payment therefor. 
If so filed, the money could and would be paid to the true owner of 
such moneys. If not filed, payment to the contracter would be good 
so far as the city was concerned and protect it. The act relates to 
liens, and was not intended to make null and void and of no force 
or effect such assignments as between the parties thereto, or the con- 
tractor and the city, in case such assignments wei-e not recorded, or 
in case the city liad actual notice thereof and the rights of other 
parties could not be affectée! by the nonfiling. The act was intended 
to protect the city municipality owing the money and making the 
payments and its officers, and ail persons who should hâve the right 
to file liens and who should file them within the time limited by the 
act, and ail assignées of the money due or to grow due who shouki 
duly file their assignments. 

Section 15, above quoted, as amended May 23, 1907, in terms ap- 
plies to assignments of contracts for the performance of labor or 
the furnishing of materials for the improvement of real property, or 
of the money or any part thereof due or to become due therefor, and 
orders drawn by a contracter or subcontractor upon the owner of 
such real property for the payment of such money and evidently 
relates to improvements on real estate as such whether owned by 
private parties, individuals, and corporations or municipalities. In 
such cases there is reason for requiring the assigrtment to be filed 
in the county clerk's office like a deed or mortgage, as it, in a way, 
becomes a lien on the real estate, and affects the title, and hère is 
the place to look for liens on land. But in the case of mère public 
improvements, such as the paving of public streets, where the title 
to real estate is not affectée!, where the street may or niay not be 
owned by the municipality, but where in either event the payment or 
nonpayment of the amount due for the improvement can in no way 
affect the street or the title thereto, or the rights of the municipality 
or' public fhereitt and thereto, 'there is no reason for filing the as- 
signment in the office of the coUnty clerk. In the Brace Case the 
çontract was for the érection of a schoolhouse on land owned by the 
city. Having ail this in mind, the Législature added a new section 
to the Lien Law, viz., section 15a, which follows section 15, and re- 
lates to the "assignment of contracts and orders for public improve- 
ments," such as paving streets ahd cured the defect in the statute, if 
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there was one, but, in any event, it so modifies and limits section 15 
that it has no application to the assignment of contracts and orders 
for public improvements, such as contracts for paving streets in a 
city or municipality or the money due or to become due thereon. 
This distinction was plainly pointed out by the Appellate Division in 
the Brace Case, and is referred to by the Court of Appeals. In view 
of that case, it is évident that the Législature intended to dispense 
with the filing of assignments and orders for public improvements, 
such as improvements on streets, in the office of the county clerk. As 
to such contracts the act of July 22d is inconsistent with the act of 
May 23d, and the section to which that was an amendment. As to 
such contracts and assignments as are involved hère, the act of July 
22d covers the whole subject, and takes the place of section 15 
quoted. Otherwise it is misleading. The act of May 23, 1907, said, 
"x\nd in case of a contract with a municipal corporation also with 
the comptroller or chief fiscal officer thereof," while the new section 
15a (Act July 22d) says nothing as to filing in the office of the county 
clerk, but says : 

"Be flled with the head of the départaient or bureau having charge of such 
construction and with the financial officer of the municipal corporation or 
other officer or person charged with the custody and disbxirsement of the 
corporate funds applicable to the contract for such public improvement," etc. 

I conclude, there fore, that in no event was it necessary to file thèse 
assignments in the office of the county clerk of the county. 

[2,3] If this provision of the Lien Law makes such an assign- 
ment void or invalid if not filed as the act directs, as between the 
contractor doing the work and the municipality, having actual no- 
tice thereof, then we must inquire whether it was properly filed. 
If the nonfiling as directed makes the assignment void or invalid as 
to a trustée in bankruptcy of the contractor representing gênerai 
creditors, then we must inquire whether thèse assignments were prop- 
erly filed. In this case the Interstate Paving Company was adjudicat- 
ed a bankrupt on the 27th day of May, 1909. The contracts were 
completed August 1, 1908. There is no évidence the work was not 
accepted at that time. 

Section 12, of the Lien Law referred to, as amended (chapter 37, 
Laws of 1902), provides: 

"Notice of lien on account of public improvements. At any time before 
the construction of a public improvement is completed and accepted by the 
State or by the municipal corporation, and within thirty days after such 
completion and acceptance, a person performing work for or furnishing ma- 
terials to a contractor, his subcontractor, assignée or légal représentative, 
may file a notice of lien with the head of the department or bureau having 
charge of such construction and with the comptroller of the stiite or with 
the financial officer of the municipal corporation, or other officer or person 
charged with the custody and disbursements of the state or corporate funds 
applicable to the contract under which the claim is made." 

As no liens were filed by any creditor of the Interstate Paving 
Company within three months before or after the completion and 
acceptance, the right to such lien, if any such right existed, ended 
in November, 1908, or about five months prior to the bankruptcy. 
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The bankruptcy în no way intèrfered with the filing of liens. No 
créditer stands in the shoes of a lienor, and the trustée does not 
occupy any such position. Were thèse assignments good and ef- 
fectuai to pass the title to the moneys due on such contracts, or to 
become due and payable thereon, to Williams, in the absence of any 
filing whatever, and in the absence of any lien thereon? 

It is now settled that a trustée in bankruptcy "takes the property 
of the bankrupt, not as an innocent purchaser, but as the debtor had 
it at the time of the pétition subject to ail valid claims, liens and equi- 
ties." Zartman v. First National Bank, 216 U. S. 134, 138, 30 Sup. Ct. 
368, 54 L. Ed. 418, affirming 189 N. Y. 533, 82 N. E. 1126, and citing 
Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 
577, and referring to the cases there cited; and "a trustée in bank- 
ruptcy does not stand like an attaching créditer; he gets no lien by 
the mère fact of his appointment." Sexton, as Trustée of Kessler & 
Co. V. Kessler & Co., Limited, and Frank Youatt, 225 U. S. 90, 32 
Sup. Ct, 657, 56 L. Ed. , decided by the Suprême Court of the Unit- 
ed States, May 27, 1912, not yet officially reported. If, therefore, filing 
of the assignments was not necessary to carry title to the money to 
Williams thereunder as between the contracter Williams, and the 
city, in the absence of equities or liens in favor of other parties, the 
rights of Williams and his assignée, this petitioner, are superior to 
thèse of the trustée, and the order of the référée should be reversed. 
Where a gênerai assignment is made for the benefit of creditors, the 
assignée takes his title subject to the rights of creditors entitled to 
file liens, and who do so within the time limited for the purpose by 
the statute, even if filed after the assignment is executed and record- 
ed. John P. Kane Co. v. Kinney, 174 N. Y. 69, 66 N. E. 619, re- 
versing 68 App. Div. 163, 74 N. Y. Supp. 260, and overruling Arm- 
strong V. Bordens, etc., 65 App. Div. 503, 72 N. Y. Supp. 1014. A 
trustée in bankrutcy would take his title subject to the same right, 
and this petitioner held under his assignment subject to the same 
right, but the time to file liens expired long bef ore the bankruptcy, 
and there is no lien in existence. 

The question, then, is whether the nenfiling of the assignments 
(assuming there was no compliance with the statute in that regard) 
makes the assignments ineperative to create a right to thèse warrants 
and the moneys to be paid on same in the petitioner superior to that 
of the trustée in bankruptcy. It will be noticed that thèse warraijts 
were signed by the city clerk, with whom the assignments were filed, 
and that they were delivered to the assignée, Smith. There is no 
question that the city and its officers knew of the assignments and 
of the rights of Smith, if any. 

In Van Kannel Revolving Door Co. v. Astor et al., 119 App. Div. 
214, 104 N. Y. Supp. 653, the court gives construction to section 
15, and says: 

"But, when we concède that there was an équitable assignaient 'ot the 
money or any part thereof due or to become due therefor,' we bring the case 
within the letter and spirit of the section of the statute above quoted, and 
whlch was intended to protect the rights of subcontractors and materialmea 
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In the funds In the hands of the owner or contracter at the tlme of filing 
the lien, unless record notice of the existence of such assignment was glven. 
* • * It constituted merely an équitable assignment of a fund for the 
payment of subcontractors when their work should be completed under 
Grissler & Sons' contract, and such an assignment is required to be flled in 
the manner pointed out by the statute before it can become operative as 
against subséquent liens. * * * Thèse cases hâve dealt with a varlety 
of facts, but they hâve ail recognized the effect of section 15 of the Lien Law, 
as reqùiring équitable assignments to be flled in order to become effective 
as against subséquent liens." 

The headnote reads: 

"Section 15 of the Lien Law, providîng that an order drawn by a eon- 
tractor or subcontractor for the payment of money shall not be valid as 
against subséquent liens unless filed in the office of the couuty clerk, applies 
to équitable assignments which must be filed in order to become operative 
against subséquent lienors." 

In Armstrong v. Chisolm, 99 App. Div. 465, 469, 470, 91 N. Y. 
Supp. 299, the court says, speaking of the necessity of fihng as re- 
quired by section 15 of the Lien Law: 

"Prier to the général assignment, the payée of the orders had acquired 
inchoate rights, at least, which neither the contracter nor his assignée could 
prevent his cempleting and perfecting by filing the orders, as required by 
section 15 of the Lien Law, even if complianee therewith were necessary as 
against the owner or his gênerai contracter. If the assignments were not 
valid even as against the gênerai assignée of the contracter until filed, which 
is by no means certain and it is unnecessary te décide, still the assignée teok 
title subject te the right of the payée to flle the assignment and perfect his 
right to the fund." 

In Tolkow V. Metropolitan Life Ins. Co., 73 Mise. Rep. 393, 133 
N. Y. Supp. 367, a contractor gave an order to a subcontractor upon 
a corporation furnishing a building loan to the contractor which di- 
rected payment to the subcontractor of money to come due under 
the building loan agreement. The order was accepted. Held, that 
section 15 of the Lien Law, reqùiring the fihng of assignments, was 
applicable, and that the failure to file the order was available to the 
corporation as a défense in an action based on the assignment, pro- 
vided it had pleaded the existence of liens prior to the assignment. 

In Harvey v. Brewer, 178 N. Y. 5, 70 N. E. 73, the court said of 
section 15 : 

"That section indlcates that the Législature was of the opinion that the 
protection of the laborers and materialmen made it necessary that notice of 
an assignment of the contract or the moneys due thereunder er some part 
thereof, or an order drawn by a contractor upon the owner, ought to be 
given to those interested," etc. 

Ail this indicates clearly the opinion of the courts that this is a 
remédiai statute, and enacted in and as a part of the Lien Law for 
the protection of laborers and materi.ilmen by giving notice by the 
filing of assignments of the fund, or orders on the fund, etc. It 
was not designed as a déclaration that ail such assignments and or- 
ders shall be void as between the owner and contractor, or owner 
and assignée of the contractor, or contractor and assignée, in the 
absence of liens or other assignments duly filed, unless filed as di- 
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rected by the statutCi "A mechanic's lien statute sh'ouW fee so con^ 
stfued as to render tlie greatest àmbunt of ' benefit to those''fpr- Whose 
interest it-wàs madç' and at the , same tiiiie save the other; cjass of 
persons upon whom' it oper,ates fr.onj injury as far as practicable." 
27 Cyc.-21; Patrick v.Ballentine, 22 Mo/ 143. That this is the true 
construction of this statute is. shown by the décision in Harvey v. 
Brewer^ supra, where an order' was givën, not filed as rèqilired, but 
acceptée! and paid. The order was accepted . and paid. It wàs held 
that this constituted a payment. But how could this order given 
and accepted, but not filed as required by the statute, constitute a 
valid. payment if such orders (plainly within the ternis :of the statute) 
are invalid if not filed? As this statute is (giving it the broad and 
cornprehensive effect claimed) in dérogation of cottimon law and 
cothmon right — that is, one which imposes restrictions, op the con- 
trol and aliénation of property and restrains the freedom of con- 
tracte— -it must be strictly cbnstrued as to its gênerai scope (36 Cyc. 
1179, 1180, and cases cited); and the législative intent is to be de- 
termined from a gênerai view.of the whole act and with référence 
to the subject-matter to which. it applies and the. particular topic 
(mechanic's liens) under which the language is found (36 Cyc. 1128, 
and cases there cited), and it must be construed with référence to 
the object intended to be accomplished by it (36 Cyc. 1110, and cases 
cited). The topic is mechanic's liens, and the object, as the courts 
bave frequently said, to give notice to laborers and materialmen so 
they can promptly file liens, and to the parties making payments so 
they can pay to the proper parties. What good purpose is to be ac- 
complished by providing that an assignment of the money due or to 
grow due on a contract for a public improvement in a city shall be 
invalid unless filed as between the assigner and assignée thereof, 
when the municipality has notice so as to pay to the proper party 
and the proper party claims and there is no other assignée of the 
fund and no lienor and the time to file liens has expired? The pro- 
vision is, faund in the Lien Law, and confines its opération to a déc- 
laration that such assignraents are void or invalid, if not filed, as to 
the municipality making payments in good f aith , to the contractor or 
his assignée who has recorded his assignment, and to lienors, and 
the purpose is fully accomplished. 

In this case there was no attempt or, intent to évade the law or to 
conceal the assignments. On the other hand, there was an honest 
attempt to comply with the law. If the city clerk is not the officer 
with whom the assignments should havC been filed, no harm has come 
or can come to any créditer by reason of the mistake. As stated, the 
city has executed the warrants bearing the signatures of the mayor 
and city clerk. They are niade payable to the bankrupt corporation, 
which corporation did the work, but the city having notice, delivered 
them to the assignée; Smith, and it is left to the courts to détermine 
whether the assignée under the assignments or the trustée in bank- 
ruptcy, representing gênerai creditors, is entitled to the money when 
paid. The city is protected in anyevent. It cannot be injured. It 
had actual notice, the assignments having been filed with its city 
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clerk, and no one has been misled. Was there à substantîal cora- 
pliance with the statutè?. The act of July 22, 1907 (chapter 692, 
Laws of 1907), requires that the assignment, or a copy thereof, "be 
filed with the head of ù.e department or bureau having charge of such 
construction and with the financial ofïîcer of the municipal corpora- 
tion, or other officer or person charged with the custody and dis- 
bursement of the corporate funds applicable to the contract for such 
public improvement," etc. This requires a double filing. It seems 
hère that the city clerk was a person charged with the disbursement 
of the corporate funds applicable to the contracts in question, for 
he bas signed the warrants directing payment. It is unusual to place 
the custody of such funds in ' the hands of the ofScer directing and 
controlling the payment or disbursement. I think that under the 
charter of the city of Niagara Falls the treasurer had the custody 
and the actual physical disbursement of the funds. But he did not, 
and does not, control such disbursement. He is a depositary, and 
'pays out on the orders or warrants of others. Thèse contracts were 
executed in behalf of the city by the "Board of Public Works" of 
which the mayor was ex officio président. The city clerk is and 
was the secretary of this board of public works. He was not the 
actual head of the board, but the clerk of the head and the clerk, 
secretary, recording oiificer of the entire board. I think that, when 
thèse assignments were filed with the secretary of that board, they 
were in légal effect filed with the board of public works and with 
the président of that board, the mayor of the city. In. Asphalt Pav- 
ing & Contracting Co. v. City of New York (action No. 1) 134 N. 
Y. Supp. 442, recently decided but not yet officially reported, money due 
on a contract for public improvement was assigned but the assign- 
ment was not filed at ail. There were no other assignments and no 
liens. The assignée sued the city on the assignment. The case was 
tried before Justice Foote and a jury, who directed a verdict for 
the plaintifï on the assignment, and the Appellate Division affirmed 
the judgment. One défense was that the assignment had not been 
filed as required by section 15, c. 360, Laws of 1907, and this fact 
was conceded. 

It is urged by the trustée in bankruptcy hère that, as some of 
thèse gênerai creditors might hâve filed liens during the progress 
of the work or thereafter within the statutory time for filing liens, 
it may be inferred that they did not, relying on the fact that money 
due and to become due on thèse contracts would corne into the hands 
of the contracter to pay their claims. I do not think such an in- 
ference can be justified. The right to a lien was lost by not filing 
same within the statutory period, and there is no statute which gives 
a trustée in bankruptcy a lien or priority on such a fund, for the 
reason he represents some creditors who performed labor and fur- 
nished material, but who did not avail themselves of their statutory 
rights. If this money should be paid to the trustée, it would not be 
charged with any equity in favor of those creditors who at one time 
were in a position to file liens but did not. The court in bankruptcy 
is a court of equity, but it is bound by the usual rules and principles 
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of equity jurisprudence, and cannot build up a lien on a mère equity 
io f avor of one créditer as against another. Clearly, when a creditor 
has a right to file a lien, and fails to exercise that right, he must be 
understood (in the absence of f raud or some excuse recognized in the 
law) to hâve waived or abandoned it. The learned référée, if I un- 
derstand him correctly, placed his décision on the ground that as 
under section 70 of the bankruptcy act the trustée takes the title of 
the bankrupt as of the date of adjudication, and as any creditor, prior 
to bankruptcy, could hâve proceeded to judgment and by exécution, 
etc., hâve reached thèse moneys because of the nonfiling of the as- 
signments, therefore the trustée is in the same position. This, of 
courge, dépends on whéther or not such an assignment as thèse were 
is void if , not filed as rèquired by the statute as to gênerai creditors. 
The title to thèse moneys passed to the assignée of the Interstate 
Paving Company as against ail creditors who: had no right to file a 
lien,' and as against those who had such right, but failed to do so. 
The nonfiling of a chattel mortgage makes it void as against ail 
creditors whether theyhavé a 'lien or not; but théy cannot enforce 
their remedy until a judgment is obtained and exécution is returned 
unsatisfied. This goes to the remedy, and not the right. When 
prevented by bankruptcy proceedings from proceeding to judgment, 
etc., the trustée in bankruptcy may avail himself in their behalf of 
the statute; Skilton v. Codington, 185 N. Y. 80, 86,. 89, 11 N. E. 
790, 113 Am. St. Rep. 885, but not as against a purchaser of such 
property. Same case, 185 N. Y. at page 89. ■' 

But heire the statute (Lien Law) fails to make the assignment void 
as to gênerai creditors, or creditors entitled to file liens in case they 
fail to do so. Hence the assignments were good as between the In- 
terstate : Paving Company (the bankrupt) and the assignée thereof 
and between such assignée and creditors, who did not file liens even 
-* +hev' proreeded to obtain judgments before the assignments were 
filed, and, being good as between the Interstate Paving Company and 
me assignée ânu not declared void as to gênerai creditors, the trustée 
took the interest of said Interstate Paving Company and nothing 
more. See cases cited. 

It foUows that the order of the référée must be reversed, and 
that the assignée is entitled to an order that the trustée indorse and 
deliver the warrants to the assignée named, the petitioner hère. 
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TATLOR et al. v. ANDERSON et al.t 

(Circuit Court, E. D. Oklalioma. March 4, 1911.) 

No. 501. 

1. EjECTilENT (§ 65*) — COMPLAINT — REQUISITES. 

Comp. Laws 0kl. 1909, § 6122, provides that, in an action to recover 
real property, it shall be sufficient if défendant states in Ms pétition that 
he has the légal or équitable esta te therein and is entitled to possession 
tbereof, describing the property as required by section 566T, and tliat 
défendant unlawfully deprives him of possession ; it being unneeessary 
to State how plaintiff's estate or ownership Is derived. Section 5667 pro- 
vides that the land shall be described vs^ith such certainty as will enable 
an officer holding an exécution to identify it. Held that, while plalntiff 
In ejectment must recover on the strength of his own title, and not on 
the weakness of his adversary's, it is not necessary for him to suggest in 
his déclaration how his estate or ownership was derived. 

[Ed. Note. — For other cases, see Ejectment, Cent Dig. §§ 165-174 ; Dec. 
Dlg. 1 65.*] 

2. COTIBTS (§ 299*) — FEDERAL COTJBTS — JtTBISDICTION — EjECTMENT. 

Where plalntiff in ejectment to recover certain lands, not only de- 
scribed the same, but unnecessarlly deraigned bis title throuah an Indian 
allotment, and alleged that it was subject to Act Cong. July 1, 1902, c. 
1362, 32 Stat. 641, such allégation did not justify an inference that con- 
struction of the act of Congress would be necessarily învolved in the ac- 
tion ; and hence. on demurrer to the bill, such allégation was Insufflcient 
to show fédéral jurlsdictlon on that ground. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. f 841; Dec. Dig. 
§ 299.* 

Jurisdiction of cases involving fédéral questions, see notes to Bailey v. 
Mosher, 11 0. C. A. 308 ; Montana Ore-Purch. Co. v. Boston & M. 0. 0. & 
S. Min. Co., 35 C. C. A. 7 ; Earnhart v. Switzler, 105 C. C. A. 262.] 

3. Courts (§ 391*) — Fedebal Courts — Fédéral Question — United States 

Suprême Court — Rkview. 

Where ejectment is brought to recover possession of certain Indian 
land in a proper state court, and défendant by his answer sets up a deed, 
and contends that under the proper construction of the acts of Congress 
with référence to allotted Indian lands the property has been legally 
conveyed by such deed, a fédéral question is preseuted wliich wIU justify 
an ultimate revIew by the Suprême Court of the United States on a writ 
of error to the highest court of the state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1045-1092 ; Dec. 
Dig. § 391.*] 

At Law. Action by Simon Taylor and others against Joe Anderson 
and others. On demurrer to pétition. Sustained. 

Maxey & Runyan, of Muskogee, 0kl., for plaintiiïs. 
Humphrey & Robnett, of Ardmore, 0kl., for défendants. 

CAMPBELL, District Judge. This is an action in the nature of 
an ejectment suit by the plalntiff s against the défendants for the re- 
covery of the possession of the lands in controversy which it is al- 
leged the défendants wrongfully withhold from them. There is no 

•For other cases see same topio & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
t Writ of error dismlssed in Circuit Court ot Appeals for want of jurisdiction Januar; 
11, 1912. 
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diversity of citizeiiship alleged. It is alleged that the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum of $5,000, and 
the plaintifïs contend that the facts alleged; in the petitiosn make it a 
suit arising under the Constitution and laws of the United States, and 
therefore within the jurisdiction of this court. The défendants hâve 
deniurred to the pétition, denying that the suit as set forth in the; 
pétition is one arising under the Constitution and laws of the United 
States, and contend that this court is therefore without jurisdiction 
to entertain the cause. That portion of the pétition upon w^hich plain- 
tifïs rely as establishing their contention that the suit arises under the 
Constitution or laws of the United States is as follows: 

"That plaintiiTs derived title to. the above-described land through one Mary 
Mitchell, a full blood Ohoctaw Indian, the allottee of sald land, and to whom 
the Ohoctaw and Chickasaw Nations exeeuted au allotment patent, approved 
by the Secretary of the Interior of the United States, a certifled copy of sald 
patent is attached to the original complaint In this oïise, and marked 'Exhiblt 
A', and Which is hereby referred to and made a part of this second amended 
complaint. That said patent contalned the followlng provision: 'Subject, 
however, to the provisions of the act of Congress approved July 1, 1902 (32 
Stat. 641).' That on aecount of sald clause in said patent the entlre act of 
Congress became a part of sald patent, and a copy of sections 15, 16, OS, and 
73 of sald act read as follows : 

" '15. Lands allotted to nienihers and freedmen shall not be atfected or en- 
«umbered by any deed, debt, or obligation of any character contracted prlor 
to the tune at which sald land raay be alienated under this act, nor shall 
siiid lands be sold except as hereln provlded. 

" '16., Ail lands allotted to the meiubers of said trlbes, except such land as 
is set aslde to eaeh for a homestead as herein provlded, shall be aliénable 
after Issuance of patent as follows: One-fourth In acreage In one year, one- 
fourth in acreage in three years, and the balance in flve years; In each case 
from date of patent ; provided, that such land shall not be alienated by the 
allottee or hls heirs at any time before the expiration of the Ohoctaw and 
Ohlckasaw tribal go-\'ernment for less than Its appralsed value.' 

" '68. No act of Oongress or treaty provision, nor any provision of the Ato- 
ka Agreement, Ineonslstent with this agreement, shall be in force in said 
Ohoctaw and Ghickastaw Nations.' 

" '73. This agreement shall be bludlng upon the United States and upon 
the Ohoctaw and Ohicliasaw Nations and ail Ohoctaws and Ohlckasaws, when 
ratlfled by Oongress and by a niajorlty of the whole number of votes cast by 
the légal voters of the Ohoctaw and Chickasaw trlbes in the manner follow- 
lng: The principal chlef of the Ohoctaw Nation, and the Governor of the 
Chickasaw Nation, shall within one hundred and twenty days after the rat- 
ification of this agreement by Congress, make public proclamation that the 
same shall be voted upon at any spécial élection to be held for that purpose 
within thlrty days thereafter, on a certain day therelu uamed; and ail maie 
citlzens of each of the said trlbes qualifled to vote under the tribal laws 
shall hâve a rlght to vote at the élection precinct most convenlent to his rés- 
idence, whether the same be within the bouuds of his trlbe or not. And if 
this agreement be ratifled by said trlbes as aforesald, the date upon which 
said élection is held shall be deemed to be the date of final ratification.' 

'•That, in open violation of the restrictions against the aliénation of said 
land contalned in the foregoing act of Congress and in the patent to said 
land Joe Anderson, one of the défendants in this action induced Simon Tay- 
lor, Melvin Taylor, Lues Wilson, Andersen Wilson, Lane Wilson, and Biey 
Wilson to exécute and dellver to sald Joe Anderson an illégal deed for said 
land, and sald Illégal deed is dated July 31, 1905, and the considération stflt- 
ed In said illégal deed is seveu hundred flfty dollars ($750). That .$750 is the 
total priée that Joe Anderson paid for said land, which was a whoUy Inadé- 
quate price. That said land was in fact worth more than six finies said 
priée. That ail of said plaintltt's and grantors in the illégal deed to Joe Au- 
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derson are Indians liy blood, and are wholly ignorant of laud values and are 
in need of and entitlëd to tlie protection of said restrictions a.ijalnst the alién- 
ation of said land eontained in said patent and in said act of Congress. That 
the patent to Marj' Mitchell to said land was approved by the Department of 
Interior Septeniber 20, 1905, and the illégal deed to Joe Anderson before men. 
tioned is dated July 31, 1905. That on the date of said illégal deed to Joe 
Anderson said land was not aliénable under the act of Congress approved Ju- 
ly 1, 1903 (32 Stat. (!41). That, under said act of Congress, said land was al- 
lotted and the title acquired thereto. That the plaiutiffs daim the title to 
said iaiid and the right to the possession and rents thereof under the last- 
nieutioned acts of Congress. That Joe Anderson and Sabitha Anderson, his 
wife, bas since attempted to convey said land to Jesse T. Kiucannon. That 
the plaintiffs and the grantors in the before mentioned illégal deed to Joe An- 
derson had no power to convey said land on the date of said illégal deed, and 
said illégal deed is répugnant to an act of Congress approved July 1, 1902 (31 
Stat, 641), and to an act of Congress approved April 26, 1906. and is an im- 
peachnient and impairinent of the title to said land of the plaintiffs derived 
from the United States under said act of Congress to the great property loss 
and damage of the plaintiffs, and is répugnant to the Constitution of the 
United States, and is null and void. That Mary Mitchell is a full blood 
Choetaw Indian. That Mary Mitchell died before July 31. 1905, leaving the 
])laintiffs as her sole and only heirs at law, and said heirs are full blood 
Choetaw Indians, and are the owners in fee of said land, and who are now, 
and hâve ever since the death of the said Mary Mitchell been, entitlëd to the 
possession of said land, and said lands are not now nor never hâve been 
aliénable under the acts of Congress, approved July 31, 1902 (.32 Stat. 641), 
and the act of Congress approved April 20, 1906, without the approval of the 
Secretary of the Interior, and the Secretary of the Interior has not approved 
the sale of said land. That the primary question to be determined in this 
case involves a construction of the acts of Congress above referred to, as it 
is the contention of the plaintiffs that the deed executed by plaintiffs to the 
défendant Joe Anderson Is vold by reason of the restriction on aliénation 
eontained in said acts of Congress, and, If plaintiffs' contention in this par- 
ticular is not sustained, they must fail in this action. That it is the conten- 
tion of the défendants that. notwithstahdlng the restriction imposed by said 
acts of Congress, that plaintiffs had a right to convey at the tinie they ex- 
ecuted said deed, and that the défendant Joe Anderson took good title, and. 
If defendant's contention in this regard is sustained, the plaintiffs fail in this 
action, so that tbis case cannot be decided without a construction by the 
court of the acts of Congress above referred to." 

By section 6122 of Snyder's Complied Laws of Oklahotna, it is 

provided : 

"In an action for the recovery of real property, it shall be sufflcient if a 
plaintiff state in his pétition that lie has the légal or équitable estate therein 
and is entitlëd to the possession thereof, de.scribing the siune as required b.v 
section 5067, and that the défendant unlawfully keeps him ont of possession. 
It shall not be necessai-y to state how the plaintlfC's estate or ownership is 
derived." 

Section 5667, referred to in the foregoing section, provides that the 
land shall be described with such convenient certainty as will enable 
an officer holding an exécution to identify it. By section 6123 it is 
provided : 

"That it shall be sufficient in such action if the défendant in bis answer 
deny generally the title alleged in the pétition, or that he withholds the pos- 
session, as the case niay be. But if he deny the title of the plaintiff, posses- 
sion by the défendant shall be taken as adniitted." 

[1] It is seen, therefore, that, while the plaintiff in an ejectment 
suit must reçover upon the strength of his ovvn title and not the weak- 
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ness of his adversary's, it is not necessary for him to suggest in his 
pétition how his estate or ownership is derived. 

[2] The case of Joy _v._ St. Louis, 201 U. S. 332, 26 Sup. Ct. 478, 
50 L. Ed. 776, was a suit in ejectment originally instituted in the Cir- 
cuit Court of the United States for the Eastern District of Missouri. 
The plaintiff there, as in this case, set forth in détail that his title was 
derived through and by certain patents and acts of Congress, and was 
originally vested in one Louis La Beaume, through whom, by a séries 
of mesne conveyances, the plaintiff claimed title, and that a contro- 
versy had arisen between the plaintiff and the défendants as to the 
proper construction or légal effect of the said letters patent and acts 
of Congress, and that the claim of the plaintiff as to the proper con- 
struction and légal effect thereof was disputed by the défendants, and 
that the construction of said patents and acts of Congress constituted 
a controlling question in the case upon the correct décision of which 
the plaintiff's title to the premises depended, and for that reason it 
was averred that the suit was one arising under the laws of the United 
States. In passing upon the question of jurisdiction, Judge Peckham, 
speaking for the court, says : 

"There is no diversity of citizenslilp In thls case, and the only ground of 
jnrisdicti'on claimed is that the action arlses under the laws of the United 
States. The case is a pure action of ejectment, and the gênerai rule in such 
actions, as to the complaint, is that the only facts necessary to be stated 
therein are that plaintiff is the owner of the premises described, and entitled 
to the possession, and that défendant wrougfully withholds such possession, 
to plaintiff's damage in an amount stated. Setting out the source of the 
plaintiff's title, as was done witïi so much détail in this case, was unneces- 
sary, but it does not alter the case, because a claim that the title comes from 
the United States does not, for that reason merely, raise a fédéral question. 
It is a long-settled rule, evidenced by many décisions of this court, that the 
plaintiff cannot make out a case as arising under the Constitution or the laws 
of the United States unless it necessarily appears by the complaint or péti- 
tion or bill in stating the plaintiff's cause of action. In Gold Washing Co. v. 
Keyes, 96 U. S. 199, 203 [24 L. Ed. 656], It was said that before the Circuit 
Court can be required to retain a cause under its Jurisdiction, under section 
5, Act of 1875 [Act March 3, 1875, e. 139, 18 Stat. 475], it must in some form 
appear upon the record by a statement of facts, in légal and logical form. 
such as is required in good pleading, that the suit Is one which really and 
substantially involves a dispute or controversy, as to a right which dépends 
upon the construction or eiïect of the Constitution, or some law or treaty 6t 
the United States. That was a case of a pétition for a removal of a suit 
from the state to the fédéral court. But it has been held that whether there 
is a right of removal in such cases dépends upon whether the Circuit Court 
could hâve exercised original jurisdiction. Third Street, etc., Co. v. Lewis, 
173 U. S. 457 [19 Sup. Ct. 451. 43 L. Ed. 766]; Arkansas v. Coal Co., 183 
U. S. 185 [22 Sup. Ct. 47, 46 L. Ed. 144] ; Boston, etc., Mining Co. v. Montana, 
etc., Co.,188 U. S. 632, 640 [23 Sup. Ct. 434, 47 L. Ed. 626]. This original 
jurisdiction, It has been frequently held, must appear by the plaintiff's state- 
ment of his own claim, and it cannot be made to appear by the assertion in 
the plaintifC's pleading that the défense raises or will raise a fédéral ques- 
tion. As has been stated, the rule is a reasonable and just one that the com- 
plainant in the first instance shall be couflned to a statement of his cause of 
action, leaving to the défendant to set up in his answer what his défense is, 
and, if anything more than a déniai of plaintiff's cause of action, imposing 
upon the défendant the burden of proving such défense. This principle was 
given efCeet to In Tennessee v. Union & Planters' Bank, 152 U. S. 454 [14 Sup. 
Ct. 654, 38 U Ed. 511] ; Muse v. Arlington Hôtel Co., 168 U. S. 430 [18 Sup. 
et. 109, 42 L. Ed. 531]; Third Street, etc., Co. v. Montana, etc., Co., ISS U. S. 
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632 [23 Sup. et. 434, 47 L. Ed. 626], supra. The mère fact that the title o£ 
plaintiff cornes from a patent or under an aet of Congress does not show that 
a fédéral question arises. It was said in Blackburn v. Portland, etc., Co., 
175 U. S. 571 [20 Sup. Ct. 222, 44 L. Ed. 276], that 'thls court has frequently 
been vainly asked to hold that eontroversies in respect to lands, one of the 
parties to which had derived his title directly under an act of Congress, for 
that reason alone presented a fédéral question.' The same principle was 
held in Shoshone Mining Co. v. Rutter, 177 U. S. 505 [20 Sup. Ct. 726, 44 L. 
Ed. 864], and also in De Lamar's Gold Mining Co. v. iSTesbitt, 177 U. S. 523 
[20 Sup. Ot. 715, 44 L. Ed. 872]. To say that there is a dispute between the 
parties as to the construction of the patent or of the several acts of Congress 
referred to does not raise a fédéral question, beeause a statement that there 
is such dispute is entirely unnecessary in averring or proving plaintifC's cause 
of action. His source of title, as set forth in the pétition, might not be dis- 
puted, and the défense might rest upon the défense of adverse possession, as 
set up In the answer. If défendants contented themselves on the trial with 
proof of such défense, then no question of a fédéral nature would hâve been 
tried or decided." 

In the case at bar, as in the Joy Case, supra, under the statutes of 
Okiahoma above-referred to, this being an action of ejectment, the 
only facts necessary to be stated in the pétition are that the plaintiff 
is the owner of the premises described and entitled to the posses- 
sion, and that the défendant wrongfully withholds such possession, 
to plaintiff's damage in the amount stated. Setting out the acts of 
Congress under which the land was allotted to the original allottee 
was unnecessary. The allégations which the plaintiffs contend show 
that the case arises under the laws of the United States and involves 
their construction are not necessary allégations in the pétition, and 
in the Joy Case, supra. Justice Pecicham says that it is a long-settled 
rule, evidenced by many décisions of that court, that the plaintiff 
cannot make out a case as arising under the Constitution or laws 
of the United States, unless it necessarily appears by the complaint 
or pétition or bill in stating plaintiff's cause of action, and that it 
must in some form appear upon the record, by a statement of facts 
in légal and logical form such as is required in good pleading, that 
the suit is one which really and substantially involves a dispute or 
controversy as to a right which dépends upon the construction or 
effect of the Constitution or some law or treaty of the United States. 

If in the case at bar the answer of the défendants should set up 
the défense anticipated by the plaintiffs — that is, should rely upon the 
deed of July 31, 1905, and should contend that, under a proper con- 
struction of the acts of Congress referred to, the plaintiffs could and 
did legally convey the premises in controversy by such deed — then 
there would arise a question as to the proper construction of such 
acts of Congress, and a fédéral question would then be involved. But 
the défendants may not rely upon such défense. They may rely 
upon a deed of later date from the plaintiffs', taken at such time and 
under such circumstances as would render it valid. They may deny 
that plaintiffs' ancestor was in fact thé allottee of the land, and may 
rely upon a deed from some other source. There are varions dé- 
fenses which they might set up other than that anticipated by the 
plaintiffs in their pétition, which would not involve the construction 
of the acts of Congress referred to, but raise only questions under 
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the State laws or questions of fact. But the question raised ïy the 
demurrer must be determined from a considération of the necessary 
and proper allégations of the pétition, shorn of ail unnecessary parts, 
and so considered it cannot be said to présent a case arising under the 
Constitution or laws of the United States, hence does not state a 
case within the jurisdiction of this court. ' 

[3] Should the plaintiffs hereafter commence this action in the 
proper state court, and the défendants there set up in their answer 
the défense which the plaintiffs anticipate, then a fédéral question 
will be presented which the state (iourt in the fàrst instance lias ju- 
risdiction to détermine. If the décision of the trial court on this 
fédéral question be adverse to the plaintiffs, they may appeal to the 
Suprême Court of the state. If the décision of that court on the 
question be again adverse to the plaintiffs, they may appeal to the 
Suprême Court of the United States, and thus finally bave the ques- 
tion decided by a fédéral court. 

The following cases are relied upon by plaintiffs for authority for 
tiie jurisdiction contended for: Doolan v. Carr, 125 U. S. 618, 8 
Sup. Ct. 1228, 31 Iv. Ed. 844. In this case the plaintiff claimed under 
a patent from the United States. The court say: 

"No cltlzenshlp of elther party Is alleged, and this Is urged as a ground of 
reversai lu ttls court to which the case has been brought upon a wiit of 
error. It, however, appears very clearly that the controversy turns upon the 
validity of the patent from the United States under whioh plaintiEf elalms 
title and which was denied by the défendants. The Circuit Court for the 
District of California therefore had Jurisdiction of the case as one arising 
under the Constitution and laws of the United States withlij the meanlng of 
Act March 3, 18T5, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508]." 

It does not appear that the question of the jurisdiction of the trial 
court was raised at the threshold of the case by demurrer, as in the 
case at bar, but the défendant answered, denying the validity of the 
patent, and the court holds that, where the controversy turns upon 
the validity of the patent from the United States, the Circuit Court 
of the United States has jurisdiction. Evidently this controversy did 
not appear until the answer of the défendant was interposed. Had 
the défendant demurred to the jurisdiction, under the doctrine an- 
nounced in the Joy Case, supra, the demurrer should hâve been sus- 
tained, but having apparently consénted to the jurisdiction and by his 
answer having attacked the validity of the patent, thus making a con- 
troversy within the jurisdiction of the court, he could not success- 
fully attack the jurisdiction for the first time on appeal. 

Cooke V. Avery, 147 U. S. 390, 13 Sup. Ct. 340, 37 L. Ed. 209. Of 
this case. Justice Peckham says in Joy Case : 

"In Coolce v. Avery, 147 U. S. 375 [13 Sup. Ct. 340, 37 L. Ed. 200], this 
question was not decided. It was not referred to in the course of the opin- 
ion, and it is no authority for plaintIfE'a contention hereln. It was simply 
held that there was an Issue between the parties which depended upon the 
laws of the United States and the rules of the Circuit Court and their con- 
struction and application were dlrectly Involved." 

In Cooke v. Avery, supra, referring to the defendant's contention 
tliat the court was without jurisdiction, because a fédéral question 
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was not involved, Mr. Chief Justice Fuller, speaking for the court, 
said : 

"On the former trial of this case, défendant contended that, under a proper 
construction of section 916 and tlie rules of tlie Circuit Court, the laws of 
Texas in force In 1873 goverued the judgment lien under whieh plaintiff 
claimed title, and that by those laws the lien was lost because exécution had 
not been issued each year prier to the issue of that on which the land was 
sold; whlle plaintiff contended that the statutes of Texas enacted in 1879 
governed the lien and under them the lien was not lost by failure to issue 
the exécution each year. It is now iusisted by défendants that the latter is 
the true vlew, and henee it is said that there is no real and substantial con- 
troversy arising under the laws of the United States. Clearly the right of 
a plaintiff to sue cannot dei)end upon the défense which a défendant may 
choose to set up, and as on the flrst trial défendants relied on the décision 
of a fédéral question to defeat the action, such a concession of the existence 
of a fédéral ingrédient in the cause niight fairly be held to bind them when 
they subsequently abandon it and seek to oust the jurisdictiou upon the 
ground that there could be no real dispute as to the applicable law." 

From the foregoing quotation, it is évident vvhy Justice Peckham. 
in the Joy Case, held that the case of Cooke v. Avery did not support 
the plaintiff's contention in Joy v. St. Louis. 

Spokane Falls, etc., R. Co. v. Zeigler, 167 U. S. 65, 17 Sup. Ct. 728, 
42 L. Ed. 79. In this case Zeigler as plaintiff brought suit against the 
railway company in the superior court for Spokane county, Wash., for 
land taken and damages incurred by reason of the construction of a rail- 
road across his claim. The suit was by the railroad company removed 
to the United States Circuit Court. It was there tried, resulting in a 
judgment for the plaintiff. The railroad company appealed to the Cir- 
cuit Court of Appeals where the judgment was affirmed. It then ap- 
pealed to the Suprême Court, where it urged that the judgment should 
be reversed because the plaintiff's pétition in the state court did not dis- 
close either that the parties were citizens of différent states or a cause 
of action involving a right claimed under the Constitution or laws of 
the United States. In regard to this contention, the court say : 

"Whether It would be compétent for the plaintiff in error in the clrcum- 
stances stated to challenge the .iurisdiction of the Circuit Court at this stage 
of the controversy we need not consider, because we think that the plaiutifC's 
statement did disclose a cause of action arising under the laws of the United 
States and cogiiizable by the Circuit Court. In his complaint the plaintiff 
alleged that on May 1, 1889, he was In possession as a pre-eniptor, under the 
laws of the United States, of a tract of land containing about 80 acres, and 
on said date had made ail the improrements and had lived on the land a 
sufflcient length of time, and had done ail other acts necessary to entitle Mm 
to a patent to the sauie from the United States ; that the défendant company, 
l)elng a corporation of the territory of Washington, on said date entered 
upon and seized a strip of said land 50 feet in width, and appropriated it 
for railroad purposes wlthout the consent of the plaintiff, and without having 
compensated him therefor, and that the entry upon and seizure by the défend- 
ant of the land was under and pursuant to the laws of the territory of Wash- 
ington authorizing railroad companies to appropriate land for right of way 
for railroad tracks. AVe bave Judicial knowledge that the authorlty of the 
territory to legislate, in respect to the right of a territorial railroad corpora- 
tion to enter upon the public lands of the United States, was derived from 
the act of Congi'ess entitled 'An act granting to railroads the right of way 
through the public lands of the United States,' approved March S, 1875 (18 
Stat. 482 [U. S. Conap. St. 1901, p. 1568]), whereby the right of way through 
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the public lands of the United States was granted to any railroad Company 
duly organlzed under the laws of any state or terrltory. The plaintifï's com- 
plalnt, therefore, diseloses the case of a contest between a settler clalming 
tltle under the laws of the United States and a railroad conipany clalming 
a right under an act of Congress, and of such a case the Circuit Court for 
the District of Washington clearly had jurisdlction. Doolan v. Oarr, 125 
U. S. 618, 620 rs Sup. et. 1228, 31 L. Ed. 844; Cooke v. Avery, 147 U. S. 375 
[13 Sup. et 340, 37 L. Ed. 209]." 

From the necessary statement in the plaintiff's pétition of the steps 
taken by him as pre-emptor of the public lands under the laws of the 
United States and the necessary allégation that the défendant was a 
territorial corporation, the court, as they say, judicially knew that the 
authority of the territory of Washington to confer the power on the 
railroad company to enter upon the land was derived originally from 
an act of Congress, and that the plaintiff's complaint disclosed a con- 
troversy of which the court had jurisdlction. None of the necessary 
allégations in the plaintiff's pétition, in the case at bar, disclose any 
such controversy. 

Northern Pacific Railway Co. v. Soderberg, 188 U. S. 526, 23 Sup. 
Ct. 365, 47 h. Ed. 575. This was a bill in equity fîled by the railroad 
Company against Soderberg in the Circuit Court of the United States 
for the District of Washington, praying an injunction restraining him 
from quarrying stone from a granité ledge from land which the railroad 
company claimed under the terms of an act of Congress under which its 
grantor acquired the right of way and certain alternate sections along 
its line of lands "not minerai." As a part of its bill for injunction, it 
alleged that the défendant had entered upon the land in controversy 
and begun to quarry and dispose of the granité under a minerai loca- 
tion made by him, claiming that such land was excepted from the 
gênerai land grant under which plaintiff claimed, and the bill alleged 
that the question in the case was whether the land in question was 
"minerai land" in the sensé in which that term was used in that act 
of Congress referred to, and that that question had not yet been de- 
termined by the department. The défendant answered, raising no 
issue of fact, but averred that the land was minerai land and excepted 
from the railroad grant by the terms of the act of Congress. The 
trial court sustained the contention of the défendant, and entered a 
decree dismissing the bill. The case was appealed to the Circuit Court 
of Appeals, where the decree was affirmed. The railroad company 
then appealed the case to the Suprême Court, where the défendant 
moved to dismiss the appeal for the reason that the jurisdiction of 
the fédéral court was invoked upon the ground of diverse citizenship, 
and that, therefore, the decree of the Court of Appeals was final, un- 
der the provisions of the Court of Appeals Act of 1891 (Act March 
3, 1891, c. 517, 26 Stat. 826 [U. S. Comp. St. 1901, p. 547]). Re- 
garding the contention, the court say : 

"But, to impress the attribute of finallty upon a judgment of the Circuit 
Court of Appeals, it must appear that the original jurisdlction of the Circuit 
Court was dépendent 'entirely' upon diverse citizenship. That is not the case 
hère. Plaintiff's bill does indeed set up a diversity of citizeuship as one 
ground of jursdiction, but, as it appears that its tltle rests upon a proper 
interprétation of the land grant act of 1864 [Act July 2, 18C4, c. 217, 13 Stat 
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365] as to the exception of nonmlneral lands, there is another ground wholly 
independent of cltizenship iinder that clause o( section 1 of the act of August 
13, 1888 (chapter 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]), clothlng 
the Circuit Court wlth jurlsdictlon of ail civil sults involvlng over $2,000, 
'and arislng under the Constitution or laws of the United States.' If the case 
made by the plaintlfl: be oiie whlch dépends upon the proper construction of 
an aet of Congress, wlth the coutlngency of heing sustained by eue construc- 
tion and defeated by another, It Is one arislng uiider the laws of the United 
States. Doolan v. Carr, 125 U. S. 618 [8 Sup. Ct. 1228, 31 L. Ed. 844; Cooke 
V. Avery, 147 U. S. 375 [13 Sup. Ct. 340, 37 L. Ed. 209]. Uuder the allégations 
of the bill, the fact that the Land Department had not determlned whether 
the land in question was minerai or nonmineral does not Involve a question 
of fact, as the facts are admitted, but solely a question of law whether land 
valuable for its granité is minerai or nonmineral under the terms of the 
grant. Morton v. Nebraska, 21 Wall. 660 [22 L. Ed. 639]. The fact that a 
patent issued pendlng suit is nelther set up in the pleadings nor notlced in 
the opinion of either court. The motion to dlsmiss must therefore be denled." 

The above suit, it is seen, was by bill in equity for injunction. The 
allégations of the bill as to the plaintiff's title from the government 
disclosed a question of law depending, as the court says, upon wheth- 
er land valuable for its granité is minerai or nonmineral under the 
ternis of the grant, so that the plaintiff's statement of its own claim 
disclosed the fact that a construction of the act of Congress was nec- 
essary in order to détermine whether the plaintiff ever acquired title 
to the land in controversy. In the case at bar, the pétition raises no 
question as to the title having originally passed to plaintiffs by virtue 
of the allotment of the land to their ancestor, but the fédéral question 
dépends upon whether the défendants shall rely upon the deed of 
July 31, 1905. If they do, then, as we hâve seen, the construction 
of the act of Congress may become necessary. If they do not, and 
make some other défense, then it may or may not be of such char- 
acter as to require the construction of the Constitution or an act of 
Congress. 

Southern Kansas Railway Co. v. Briscoe, 144 U. S. 133, 12 
Sup. Ct. 538, 36 L. Ed. 377. In this case the jurisdiction depended 
entirely upon the terms of a spécial act of Congress under which the 
railway company was authorized to construct its line through the 
Indian Territory, and cannot be said to throw any light upon the 
gênerai jurisdictional question now being considered. 

Smith V. Stevens, 77 U. S. 321, 19 L. Ed. 933. This was a 
suit in ejectment commenced in a Kansas state court, after- 
wards appealed to the Suprême Court of the state, and from 
there to the Suprême Court of the United States. During the 
progress of the case in the state court, the effect of certain acts 
of Congress and treaties relating to Indian lands came in ques- 
tion, and from the décision of the state Suprême Court an ap- 
peal was taken to the United States Suprême Court. The question 
of jurisdiction, as it arises hère, was not in any way in that case. The 
case of Pickering v. Lomax, 145 U. S. 310, 12 Sup. Ct. 860, 36 L- 
Ed. 716, which is also relied upon, originated in an Illinois state court, 
and was appealed to the Suprême Court of that state, thence to the 
Suprême Court of the United States, and sheds no light upon the 
question hère. Nor do I find anything in Barry v. Edmonds, 116 
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U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729. or Blackburn v. Portland 
Gold Mining Co., 175 U. S. 571, 20 Sup. Ct. 222, 44 L. Ed. 276, cited 
by plaintiffs, that sustains their contention on this jurisdictional ques- 
tion. 

To my mind the case of Joy v. St. Louis, supra, is décisive of this 
case, and the demurrer therefore will be sustained, and the cause dis- 
missed for lack of jurisàiction. It is so ordered. 



OAROLINA GLASS CO. v. MURRAY et al. 
(District Court, B. D. South Carolina. June 19, 1912.) 

1. MONEY RBOEIVED (§ 13*) — RiGIIT OF ACTION — INTEREST IN FUND. 

Plaiutifï cannot recover lu an action for money reeeived, iinless it 
possesses soiue title to, Interest In, or lien on the particnlar fund in the 
hands of the person against whom the action is brought. 

[Ed. Note.—For other cases, see Money Reeeived, Cent. Dig. § 40 ; Dec. 
Dig. § 13.*] 

2. States (§ 191*) — Action Against State — Rigiit to Sue — Ownersiiip oe 

Fund. 

Act S. C. Feb. 16, 1907 (25 St. at Large, p. 463), provided for the estab- 
lishment of dispeusaries, and section 6 declared that the members of the 
county dispensary board were county otflcers, and were authorisied in 
the name of the state to buy in any niarlvet and retail within the state 
liquors and beverages as provided therelu, "provided that the state 
should not be liable on any co)itract for the pnrchase thereof beyond the 
actual assets of the dispensary for which tlie purchase was made." 
Section 11 required each dispenser daily to rteposit to the crédit of the 
county board in a banli designated by it ail inoneys reeeived by him for 
sales, vs'hlch sales section 13 requires to be niade for cash at a profit to 
be determined by the board, and section 18 provides for the distribution 
of profits quarterly for the Ijeuefit of varions county purposes. Held that, 
v?here supplies were sold by complaluant to a dispensary board, they 
were sold under the authority and in tlie name of the state to it as a 
purchaser, and that the receipts of the business did not constitute a 
trust fund for the payment of the dispensary debts of which the dis- 
pensers were the trustées, and hence the state was a necessary party to 
a suit by complainant for the purchase priée of supplies so sold, whlcli 
action could not be maintained where the state had not conseuted to al- 
low itself to be sued. 

[Ed. Note.—For other cases, see States, Cent. Dig. §§ 179-184; Dec. 
Dig. § 191.* 

What are suits against states witliin the meaning of coustitutional 
amendnient 11. See note to Murrav v. Wilson Dlstilling Co., 92 C. C. 
A. 25.] 

At Law. Action by the Carolina Glass Company against W. J. Mur- 
ray and others. Judgment for défendants. 

Lyles & Lyles and D. W. Robin son, of Columbia, S. C, for plain- 
tiff. 

B. L. Abney, of Columbia, S. C, and W. F. Stevenson, of Cheraw, 
S. C, and J. Fraser Lyon, Atty. Gen., for défendants. 

*F6r other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SMITH, District Judge. This is an action at law ; but, the resuit 
depending upon questions of law, the parties to the cause hâve by 
written stipulation duly signed and filed waived a jury trial, and the 
question therefore cornes before the court without a jury for trial 
and! détermination. The complaint is in the nature of an action 
against the individual défendants for moneys by them had and re- 
ceived, and which moneys they ought ex sequo et bono to refund to 
the plaintiff as its property. The défendants were at one time mem- 
bers of the state dispensary commission, appointed under the act ap- 
proved February 16, 1907 (25 Stats. S. C. p. 835), and as such re- 
ceived a sum of money under the following circumstances, as appears 
by the testimony in the cause, viz. : 

By an act approved February 16, 1907 (25 Stats. S. C. p. 463) th,e 
General Assembly of South Carolina enacted that, wherever at the 
élection in the act provided for any county voted in favor of the sale 
of alcoholic liquors and beverages, it should be lawful that the same 
should be sold in such county, and that thereupon a board shoukl 
be appointed to be known as the "County Dispensary Board," who 
were authorized and required to establish dispensaries in the county 
for the sale of alcoholic liquors and beverages under the forms and 
limitations prescribed in the act. The act also provided: 

"Sec. 6. The members of the said county dispensary board are hereby de- 
clared to be county ofHcers and are hereby authorized and empowered under 
the authorlty and In the name of this state, to buy in any marl^et and retail 
within the state, liquors and beverages as provided hereln: Provided that 
the state shall not be liable upon any contract for the purchase thereof be- 
yond the aetual assets of the dispensary for which the purchase is made." 

"Sec. 11. Each dispenser shall dally deposit to the crédit of the county 
board. In a bank designated by the board, ail moneys received by him from 
sales." 

"Sec. 13. AU sales shall be for cash and at a profit to be determined by 
the board." 

By section 18 it is provided that the county dispensary board should 
quarterly in each year make a sworn statement of the profits, and at 
the same time divide and pay out the profits as so ascertained in the 
proportion fixed by the act to varions public county purposes. The 
act appointing a state dispensary commission, although a separate act, 
was approved on the same day as this last-mentioned act providing 
for county dispensary boards, viz., February 16, 1907. Under the 
act of February 16, 1907, creating the state dispensary commission, 
the commission so created was directed to close out the entire busi- 
ness of the state dispensary as carried on by the state prior to Feb- 
ruary 16, 1907, collect ail debts due, and pay ail just liabilities of the 
state growing out of the said business. The commission was given 
full power and authority to investigate the past conduct of the afifairs 
of the dispensary. This act of 1907 was amended in 1908 so as to 
give the commission full power to pass upon, fix, and détermine ail 
claims against the state growing out of dealings with the dispensary ; 
and to pay for the state any and ail just claims which hâve been sub- 
raitted to and determined by it and no other. 25 Stats. S. C. p. 1293, 
§ 11. 
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The plaintiff in this case had furnished the state with bottles and 
demijohns used in the business of the state dispensary as carried on 
prior to February 16, 1907, and had a claim therefor against the state 
for $23,013.75. This claim the plaintiff presented to the state dispen- 
sary commission, who, after investigation, found that, in pursuance of 
a conspiracy between some of the directors of the state dispensary 
and some of the plaintiff's officers or agents to defraud the state, the 
latter had paid the plaintiff on glassware purchased between 1902 
and April, 1906, a price exceeding the fair market value thereof by 
$51,432.94. Therefore, allowing plaintiff's claim of $23,013.75, the 
commission found that plaintiff was indebted to the state in the sum of 
$28,419.24, the différence between the amount of its claims and the 
sum it had fraudulently collected from the state prior to April, 1906. 
Trom this décision of the commission an appeal was taken under the 
provisions of the act of 1907 to the Suprême Court of South Caro- 
îina. This appeal was heard by that court, which on November 17, 
1910, rendered its décision affirming the décision of the commission 
so far as that décision held that the plaintiff had no claim against the 
state. That court held f urther : 

"The findings of the commission, however, are controlllng only in Its dé- 
termination of the nonliability of the state upon appellant's claim. They 
hâve not the force or efCect of a judgment, conclnding appellant in auy other 
proceeding, such, for instance, as the state might Institute in the proper court 
to recover the amount found by the commission to be due it by appellant." 

And again: 

"So long, therefore, as the action of the commission was confined to the 
investigation of ail dealings, past and présent, wlth the dispensary, and the 
détermination of the just liabUities of the state growing out of them, it was, 
as we hâve seen, based upon constitutional authority, and was valid and 
binding. But we find no authority in the Constitution for the Législature 
to provide by law how claims of the state against others shall be establlshed 
or adjusted except through the courts. We conclude, therefore, that, in so 
far as the act of 1910 attempts to cohfer upon the commission power to pass 
final judgment upon the claim of the state against the plaintiff, it is uncon- 
stitutional, uull, and void." Oarolina Glass Co. v. State of S. C, 87 S. C. 
270, 69 S. R. 391. 

In the meantime, and after the création of the county dispensary 
board under the act of February 16, 1907, the plaintiff from time to 
time furnished the county dispensary board for Richland county glass- 
ware under purchases made from it by that board, and on February 
23, 1910, there was admittedly due to the plaintiff for thèse purchases 
the sum of $4,963.13. On the 23d of February, 1910 (26 Stats. S. 
C. p. 876), by an act of the General Assembly of South Carolina ap- 
proved that day, it was provided : 

"Sec. 6. In any and ail cases where the state dispensary commission 
bas heretofore found any amount due the state by any person, flrm or cor- 
poration on account of dealings with the state dispensary, the several county 
dispensary boards now existing, and ail boards and other offlcer or ofûcers 
lu charge of any money due any such person, flrm or corporation on account 
o£ any dealings with any and ail county dispensarles heretofore existing, 
shalli upon demand, pay to the state dispensary commission a sufiicient 
amount, or so much thereof as may be on hand, to cover the amount so found 
to be due the state." 
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Subséquent to February 23, 1910, and between that date and De- 
cember 13, 1910, the plaintifï delivered to the county dispensary board 
for Richland county additional supplies of glassware for which there 
was admittedly due to plaintifï $12,586.64, which, added to the $4,- 
963.13 due on the 23d of February, 1910, made a total of $17,550.07 
admittedly due to plaintifï on December 13, 1910. On that day, viz., 
December 13, 1910, the county dispensary board for Richland county 
paid the sum of $17,550.07 to the state dispensary commission under 
the circumstances stated in the receipt given for the same, viz. : 

"Columbia, S. C, December 13, 1910. 

"Received from the Ricbland county dispensary board tbe sum of seven- 
teen tbousand flve hundred & flfty 07/100 dollars ($17,550.07), being tbe 
amount in the hands of the Richland county dispensary board to the crédit 
of the Carolina Glass Company for goods and merchandise bought by the 
Richland county dispensary board from the Carolina Glass Company, which 
amount is paid to the state dispensary commission upon its demand made in 
pursuance of the provisions of tbe act of the General Assembly entltled 'An 
act to further provide for winding up the affiairs of the state dispensary' 
approved 23 day of February, 1910 ; and in pursuance of the judgment of the 
Suprême Court in the case of the Carolina Glass Company vs. Dr. W. J. 
Murray et al. 

"State Dispensary Commission, by W. J. Murray, Chairman. 
"$17,550.07." 

On November 22, 1910 (after the filing of the opinion of the Su- 
prême Court of South Carolina in Glass Co. v. State of S. C), the 
plaintifï in this case gave the défendants personal notice that they 
would be held personally liable for any funds due to plaintifï by any 
county dispensary board which the défendants should hold, and not 
pay over to the plaintifï. On receiving this amount of $17,550.07, 
the défendants held it until March 27, 1911, whem they turned it over 
to the persons who had been appointed as members of the state dis- 
pensary commission in succession to the présent défendants who had 
ceased to be such. 

The contention of plaintifï is that this amount of $17,550.07 was 
a fund to which plaintifï is and was entitled, that it came into the 
hands of the défendants on December 13, 1910, under circumstances 
which fuUy notified the défendants that ex sequo et bono they were 
bound to pay it to plaintifï, and that the action of défendants in 
turning it over on March 27, 1911, to their successors in office was 
tortious and unlawful after the notice of November 22, 1910, and 
leaves défendants personally responsible for the amount. 

The jurisdiction of this court is invoked on the ground that the 
act of February 23, 1910 (St. at Large [S. C] p. 876), is in con- 
travention of section 10, art. 1, of the United States Constitution, as 
impairing the obligation of the contract, whereby, under the act 
of February 16, 1907, the county dispensary board was bound to 
pay to plaintifï the amount admittedly due for the glassware fur- 
nished by it, and is further in contravention of the fourteenth amend- 
ment to the United States Constitution, in that it seeks without due 
process of law to take the amount of $17,550.07 admittedly due to 
plaintifï and arbitrarily apply it to the payment of a contested claim 
made by the state, not yet judicially established, for $28,419.24 against 
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the plaintiff. The défendants object to the jurisdiction o£ this court 
on the ground that this action is in effect an action against the state, 
or to which the state is a necessary party, and pleaded in bar to the 
merits that the cause of action set up in the complaint is res ad- 
judicata, having been ah-eady adjudicated by the state courts in the 
cause of CaroHna Glass Co. v. State of S. C, the décision of the 
court in which case is reported in 87 S. C. 270, 69 S. E. 391. 

On this last question the judgment of this court is that the mat- 
ter is not res adjudicata. By the express terms of the décision re- 
ferred to the merits of the contention of plaintiiï in any affirmative 
proceeding in any court of compétent jurisdiction for a recovery is 
not passed upon or adjudged. Neither the parties nor the con- 
troversy in the case before this court are the same with those in 
the case before the state dispensary commission and the state Su- 
prême Court. If the facts were as they are presupposed to be by the 
plaintifï in its pleading, this court would find no difficuhy in holding 
as a conclusion of law that so much of the act of February 23, 1910, 
as may seek by force of the act itself to divest the plaintiff summarily 
of any vested right or title acquired by virtue of the act of February 
16, 1907, or as may seek to take summarily any property belonging to 
plaintiiï and apply it to the state's use, is null and void. In other 
words, if the said amount of $17,550.07 was a fund belonging to 
the plaintiff, was its property, to which it had title, then the act of 
February 23, 1910, in so far as it attempted to summarily take that 
fund and give it to the state without proper judicial process, was and 
is null and void under the provisions of the United States Constitu- 
tion above mentioned. If, however, the said amount of $17,550.07 
was not a fund to which the plaintiff had such title as to be able to 
recover it in the proceedings now before this court, but, if it was 
and is the property of the state of South Carolina, then the statute 
would not be subject to the prohibitive clauses of the United States 
Constitution. Without discussing the principles which govern the 
right of action in a case for money had and received to the use of 
another, it is enough to say that in ail such cases the plaintiff must 
establish his title to the particular fund in question as distinguished 
froni a mère claim as a créditer of the person to whom the fund be- 
longs. To illustrate : If A. is a créditer of B., and C. has in his 
possession funds of B., that would not justify an action by A. against 
C. for money had and received. A. would hâve' the right only to 
bring an action against B. to recover his debt, and as an incident 
to that action (if the other circumstances permitted) attach the funds 
in the hands of C. to answer to the judgment when established. B., 
however, would be a necessary party to this action. But, if B. had 
niade an assignment to A. of the particular funds in the hands of 
C, whether before or after it reached his hands, an action for money 
had and received would lie directiy against C. 

It is thus évident that upon the question oî the plaintiff's title 
to, iîiterest in, or lien upon the particular fund received by the defend- 
lants ail other questions in this cause dépend. 

[1] (1) The plamtiff cannot recover in an action for money had 
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and received unless it possesses some title to, interest in, or lien 
upon the particular fund in the hands of the tliird party against 
whom the action is brought. 

(2) Unless the plaintiff under the act of 1907 or otherwise had 
such an interest in, lien upon, or title to the spécifie fund of $17,- 
550.07 as to give it a definite vested right to it, then section 6 of the 
act of 1913 could not operate to divest any such right in contraven- 
tion of the clauses of the United States Constitution set up in the 
complaint. 

(3) If this fund of $17,550.07 belonged to the state of South Car- 
olina, and the plaintifï was only a créditer of the state of South Car- 
olina and possessed no interest in, Hen upon, or title to this spécifie 
fund, then the state of South Carolina would be a necessary party 
to any judicial proceedings attempting to establish a judgment against 
the state, and by virtue of such judgment when established to sub- 
ject this fund as the property of the state to the payment of such 
judgment. 

Under the second of thèse questions, a différent controversy ex- 
ista with regard to the $4,963.13 due on the 23d of February, 1910, 
than with regard to the $12,586.64, which became due for articles 
furnished subséquent to that date, and furnished, tberef ore, with full 
knowledge and notice of the act of February 23, 1910, now com- 
plained of as contravening the prohibitive clauses of the United States 
Constitution. That statute could only contravene those provisions as 
to contracts made and rights existing prior to its passage. The con- 
tracts for the sale of the articles represented in the claim for $12,- 
586.64 having been entered into and ail rights thereunder having 
accrued subséquent to the passage of the act could not bave been by 
it divested or impaired or taken without due process of law. As, 
however, if the plaintifï is not entitled to maintain this action for the 
$4,963.13, a fortiori it must fail as to the $12,586.64, it will not be 
necessary to discuss them separately in this opinion. 

[2] To whom did the fund of $17,550.07 belong both before and 
after it reached the hands of défendants? Under section 6 of the act 
of 1907 county dispensary boai'ds are "authorized and empowered 
under the authority and in the name of this state to buy in any 
market and retail within the state liquors and beverages as provided 
herein." If this was ail, there would be no doubt that the county 
dispensary board was siniply the agent of the state to do as com- 
manded. If the liquors and beverages were purchased under the 
authority and in the name of the state, then the state was the pur- 
chaser and the owner of the articles when purchased. Necessarily 
it foUows from this that, if the state was the purchaser, the state was 
the party liable on the contract to the vendor for the purchase price. 
Necessarily it also foUows that, if the state was the purchaser and 
the owner of the articles when purchased, it was also the owner 
of the proceeds of the same articles when sold by its direction. It 
is true that in the first two lines of this section the members of the 
county dispensary board are declared to be "county officers." There 
is no reason, however, why the state should not operate, if it sees 



398 197 FEDERAL ÔEPORTEE 

fit, through or by means of local county oflficers who owe the existence 
of their office to a state statute, as well as by means of gênerai 
State officers. It might be a question if the officers chose to make 
it, whether as a county officer the performance of a gênerai state 
duty could be devolved upon him, but, if the act performed was one 
in the name and under the authority of the state, the state would 
still be the responsible party, notwithstanding it might hâve been per- 
formed by an officer who could not hâve been compelled to per- 
form it. 

So the proviso following the clause above quoted is: 
"That the state shall not be liable upon any contract for the purchase 
thereof beyond the actual assets of the dispensary for which the purchase Is 
made." 

The very language of this clause would show that it was intended 
that the state should be liable upon any contract up to the extent of 
the actual assets of the county dispensary for which the purchase was 
made. If the state was liable, then it meant that the state was Ven- 
dée, and as sûch the owner of the property purchased. That the lia- 
bility of the state was limited would not appear to affect this logical 
séquence. That limitation would appear simply to be notice to any 
one selling to the county dispensary board on the crédit of the state 
that it must be careful not to sell to that particular county dispensary 
board any articles which exceeded in the cost price the actual assets 
in the hands of that particular county dispensary board. It would 
not, however, affect the express provision that, if it did sell, it sold 
to them under the authority and in the name of the state; in other 
words, sold to the state the articles sold. This inference is corrobo- 
rated by the provisions of section 18, providing for the division of 
the pro'^ts in each county of the business of the sale of alcoholic liq- 
uors and beverages, as carried on under the statute by the county 
dispensary board. Those profits are arbitrarily divided differently in 
différent counties. In some one-third goes to the municipality in 
which the dispensary may be located ; in another one-half goes to such 
municipality ; in some counties one-third goes to the county school 
fund ; in other counties only one-fifth goes to that fund. This évi- 
dences that the state retained to herself the entire control of the prof- 
its to be distributed as it saw fit, as its own money and with the power 
at any time by statute to repeal any existing mandate for the division 
of thèse profits, and make another and wholly différent distribution. 

It is claimed that, inasmuch as the statute only undertakes to deal 
directly with the distribution of the profits of the business, the infer- 
ence is that the balance was devoted by the state to the payment of 
the expenses of that business and incidentally as part of thoSe expenses 
to the payment of the persons from whom the articles necessary for 
the business were purchased. It is contended' that this constitutes 
such balance a sort of trust fund to be held by the county dispensary 
board for those spécifie parties, thus constituting the persons who 
might be the holders of that indebtednessi, which must be deducted 
before the profits are ascertained, beneficiaries directly interested in 
this f ùnd as a trust fund. This resuit would be a very stràined in- 
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ference undler the circumstances. The direction that the profits must 
be ascertained and distributed may be a direction by the state to its 
agents to pay the expenses of the business before ascertainirg and 
distributing the profits, but it is no more a ségrégation to the credi- 
tors individually of any part of the funds to pay the expenses than is 
the act of any prudent business man who pays the expenses of his 
business before he spends his profits. The state could at any time 
interfère and direct that thèse expenses should not be paid until 
vouched or audited as the state saw fit, or, in fact, it might expressly 
prohibit their payment until directed by an act of the Législature, or, 
if it chose to go to that length, might wholly forbid the payment. The 
method adopted by the state for the payment of the expenses of the 
business authorized by it in no sensé can be fairly construed as con- 
stituting the proceeds of the state's own property which could be used 
by it for the payment of those or any other expenses, a trust fund to 
which the parties to whom the expenses should be paid are entitled to 
look to as a spécifie fund assigned to them of which they are the bene- 
ficiaries. 

The provisions of sections 11 and 13 of the act of 1907 lend no- 
additional strength to the argument in favor of the inference sought 
to be drawn by the plaintiff. Those sections prescribe the methods 
to be followed by the state's agents in the conduct of the state's busi- 
ness so as to secure its efficient and safe performance. In consider- 
ing this very section 6 of the act of 1907, the Suprême Court of South 
Carolina held that the county dispensaries were conducted under the 
authority and in the name of the state. "Therefore the officers in 
charge of them are agents of the state, and the funds arising from the 
sale of liquors through them are the funds of the state, and the debts 
due for goods sold them are the debts of the state." Glass Co. v. 
State, 87 S. C. 288, 69 S. E. 398. In the same case the state court 
affirmed the conclusion of that court in the case of State v. Dispensary 
Commission, 79 S. C. 325, 60 S. E. 931, viz.: 

"The General Assembly may require the public futids or any part of them 
to be put In any place or with any person It sees fit; and there is no lirait 
to its Power in imposing conditions and conferring discrétion on its fiscal 
agent for the dlsbursements of thèse funds to Its creditors." 

In the same case (State v. The Dispensary Commission, 79 S. C. 
326^) the Suprême Court quoted and followed the Suprême Court of 
the United States in the case of Buchanan v. Alexander, 4 Howard, 
20, to the efïect that : 

"So long as money remains In the bands of a disbursing officer, it is as 
nauch the money of the United States as if it had not beeu drawn from the 
Ireasury." 

Under the construction of the statute of 1907, as decided in the 
case of Glass Co. v. State, 87 S. C. 270, 69 S. E. 391, and the princi- 
ple decided in State v. Dispensary Commission, 79 S. C. 316, 60 S. E. 
928, the Suprême Court of the state of South Carolina bas decided 
that the proceeds of the articles purchased by the county dispensary 
board under the authority given in the act of 1907 was the property of 
the state. That being the case, it foUows that it is not the property of 

> eo s. B. 932. 
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the plaintiff in this case, and plaintiff has no enforceable interest in it, 
and that this action is an attempt on the part of the plaintiff to sub- 
ject tkis fund which is the property of the state to the payment of the 
claim it holds against the state. To that proceeding the state is a nec- 
essary party. Inasmuch as the state has not consented to allow itself 
to be sued, this court has no jurisdiction of any action against it, and 
can bave no jurisdiction of the action of the plaintiff in this case 
against the state. In the case of Murray v. Wilson Distilling Co., 
213 U. S. 151, 29 Sup. Ct. 458, 53 h. Ed. '742, the Suprême Court of 
the United States décided that it was apparent that the purchases 
which were made by the state's officers or agents of liquors for the 
consumption of South Carolina under the dispensary acts prior to the 
act of 1907 were purchases made by the state for its account, and 
therefore that the relation of debtor and creditor arose froni such 
transactions between the state and the persons who sold the liq- 
uor. It further held that the proceeds of such liquors when sold 
by the state's officers or agents belonged to the state, and that 
suits by the vendors against the parties in whose hands those state 
fund s were, so as to compel the application to the debts claimed by 
the vendors, of the proceeds of the liquors in the hands of such 
parties, were, in effect, suits against the state, and that as such came 
within the express prohibition of the eleventh amendment of the Con- 
stitution of the United States, and that this court could bave no ju- 
risdiction of them. The Suprême Court of the United States held, 
further, in the same case, that by engaging in a business the state does 
not thereby lose the exemption from suit given to it under the eleventh 
amendment to the United States Constitution. It follows that upon 
the facts found in this case under the principles adjudged by the Su- 
prême Court of South Carolina in the two cases cited, and by the 
Suprême Court of the United States in Murray v. Wilson Distilling 
Co., supra, that this court has no jurisdiction of this cause as being 
in effect a suit against the state or one to which the state is a neces- 
sary party, and that the demurrer interposed by the défendants to the 
jurisdiction of the court must be sustained, Although it would appear 
to follow also from the principles adjudicated in the décisions re- 
ferred to that the plaintiff had no such interest in the fund received 
by the défendants as would entitle it to recover in this action against 
the défendants individually as for money had and received, and that 
having no such interest section 6 of the act of 1910 divested no right 
of nor impaired any contract held by the plaintiff so as to contravene 
the provisions of the United States Constitution, yet, as the court 
finds that for the reasons stated it has no jurisdiction of the cause as 
being one in effect against the state, this adjudication is limited to one 
of dismissal on that ground, and a formai judgment to that effect will 
be entered. 
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EVEEITT et al. v. DUS S et al. 
(District Court, W. D. Peimsylvania. July 10, 1932.) 

1. Associations (§ 15*) — Dissolution— Heirs of Member— Resulting Trust. 

Under the agreements of the iiiembers and officers of the Harmony 
Society, providing that the subseril)ers, for tbeniselves aud tlieir tieirs 
and descendants, renounced ail their estate and property to tlie founder 
and his associâtes as a free gift and donation for the benefit of the com- 
munity aud bound themselves and their heirs to malce free renunclatiou 
thereof and to leave the same at the disposai of the superintendents of 
the comniunity as though they were never possessed thereof, and also 
Ijroviding that such offlcers should be under no obligation to account for 
the property, but that It should be in the discrétion of the superintendent 
to détermine whether any, and, if any, what, allowance should be niade 
to a wlthdrawing member or his représentative as a donation, the prop- 
erty was held under a joint tenancy with the right of survlvorship, and 
hence the heirs of the founder had no standing to assert a dissolution of 
the Society and elalm a share of its assets on the theory of a resulting 
trust. 

[Ed. Note. — For other cases, see Associations, Cent. DIg. §§ 19-25; 
Dec. Dig. § 15.*] 

2. Trusts (§ 63%*) — Resulting Titusi — Gift. 

Where the founder of a soeialistic comniunity made donations to It 
wlthout any intent that any bénéficiai interest tberein should be enjoyed 
by him or his heirs or other menibers of the society except on conditions 
provlded for the coinmunity's enjoyuient of the légal estate, no resulting 
trust arose in favor of his heirs with référence to such contributions on 
the subséquent termination of the society. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. g§ 91, 92, 98, 99, 100 : 
Dec. Dig. § 63%.*] 

In Equity. Bill by Ada J. Everitt and another against John S. Duss 
and another for discovery and accounting. Bill dismissed. 

John Cadwallader, Jr., of Philadelphia, Pa., Franklin T. Nevin, of 
Pittsburgh, Pa., and Charles E. S. Simpson, for plaintifïs. 

D. T. Watson, of Pittsburgh, Pa., Agnew Hice, of Beaver, Pa., 
and John M. Freeman and Harry F. Stambaugh, both of Pittsburgh, 
Pa., for défendants. 

ORR, District Judge. The plaintifïs by their bill assert a dissolu- 
tion of the Harmony Society and a right to a share of its assets by 
way of resulting trust as heirs of George Rapp, whom they aver to 
hâve been a donor to the society. They seek discovery and accounting 
from the défendants, alleged to be former and présent trustées, and 
ask appointment of a receiver pending distribution. 

The history of the society, as stated in the bill, does not difïer very 
materially from the actual history as recited and defined in décisions 
of the Suprême Court of Pennsylvania and the Suprême Court of 
the United States. Schriber v. Rapp, 5 Watts (Pa.) 351, 30 Am. 
Dec. 327: Baker v. Nachtrieb, 19 How. 126, 15 L. Ed. 528; Speidel 
v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 718; and 
Schwartz v. Duss, 187 U. S. 8, 23 Sup. Ct. 4, 47 L. Ed. 53. The 
government of the society and the relative rights of its members were 

•For other cases see same topic & § kumbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
197 F.— 26 
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defined by a number of written contracts from time to time executed 
by ail its members, of which agreements the most material hâve been 
construedi in one or more of th« cases referred to. 

It is admitted that George Rapp was born in 1757, came to the 
United States in 1803 or 1804, and died Augùst 7, 1847, at Economy, 
Beaver county, Pa., leaving to survive him one daughter, Rosina Rapp, 
who died unmarried and without issue in 1849, and one granddaugh- 
ter, Gertrude Rapp, who was the daughter of a deceased son, John 
Rapp, and who died unmarried and without issue in 1889. It is 
charged in the bill that both Rosina and Gertrude Rapp died intestate. 
Their intestacy is denied by the answer. A considération of the évi- 
dence on this point is necessary. 

The averment that plaintifïs are the next of kin of George Rapp, as 
descendants of his uncle, John Rapp, is denied by the answer. On 
this point the évidence must be considered. 

The answer dénies the averment in the bill that George Rapp, with 
an intention to found a society on the principles of the Apostles, to 
hâve community of goods, to escape religions persécution, to enjoy 
and put in practice peculiar religions views based on the theory that 
the millenium was at hand, did induce a large number of persons to 
emigrate from Germany in 1805 and to settle with him upon land in 
Butler county, Pa. No évidence was offered touching thèse alléga- 
tions, and therefore they need not be considered. 

The averments that George Rapp purchased the Butler county land 
with his own money for the community, and that the funds necessary 
to acquire the propérty and to bring persons from Germany were 
supplied by George Rapp and a few others, were denied by the an- 
swer. As an attempt was made to prove the truth of thèse averments, 
the évidence in regard thereto must be considered. 

The answer admits the averments of the bill: That the society 
numbered 421 members in 1814; 522 in 1827; 403 in 1834. That 
from that date the diminution was steady. That on May 12, 1903, 
when an agreement was entered into by ail the members, ther.e were 
living Christina Schoeneman Rail, Barbara Boesch, Franz Gillman, 
and Susie C. Duss, and that since then Christina Schoeneman Rail 
and Barbara Boesch hâve died. 

The parties difïer in their interprétation of the varions agree- 
ments made by the society and of the déclaration of trust by its trus- 
tées in several respects but especially in this: The plaintifïs contend 
that the instruments contemplate an existing society as a going con- 
cern, and make no provision for the dévolution of the society's prop- 
érty in the event of dissolution, while défendants assert that by the 
very nature of the title and propérty conveyed and acquired thereunder 
dévolution of the propérty was provided for tberein. 

The bill avers and the answer admits that the society was not form- 
ed, for a religious, charitable, literary, or scientific purpose, and that 
it was never incorporated. 

The bill avers, and the answer admits, the exécution of an agree- 
ment dated April 11, 1894, by 17 persons, purporting to be at that 
time ail the members of the society, authorizing the conveyance of 
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lands to a land company and) the conveyance of such lands în pursu- 
ance of such authorization ; the exécution of an agreement dated 
February 13, 1897, signed by ail the members at that time, being 10 in 
number, whereby the défendant John S. Duss was made the sole 
trustée; the exécution of an agreement dated April 16, 1903, signed 
by ail the members at that time, being 8 in number, whereby certain 
previous agreements were ratified and John S. Duss, the défendant, 
and Franz Gillman were made to constitute the board of elders of 
the Society; and the exécution of an agreement dated May 12, 1903, 
signed by ail the members at that time, being 4 in number, whereby 
Susie C. Duss, the défendant, was appointed sole trustée of the society, 
as successor to said John S. Duss, who in said agreement appears to 
hâve resigned his trust on May 12, 1903, and as well his membership 
in the society. 

The plaintiffs insist that by the death or withdrawal of ail the mem- 
bers except Susie C. Duss the society became dissolved. The défend- 
ants assert that in 1905 those who were members at that time, having 
paid ail the debts of the society, unanimously agreed to and did divide 
the possessions of the society among themselves and actually dissolved 
and terminated the society. 

The thirteenth paragraph of the bill sets forth plaintiffs' tbeory and 
the reasons why they should be among those to be preferred in dis- 
tribution of assets in the following words: 

"That as to ail those jolnlng and contrlbuting to tîie society suliseqtient to 
Its foundation thelr claiœs cannot be regarded as donations in trust siiiiiiîir 
to those of George Rapp, inasmueh as sueh contributions as wsre made wei'e 
made In the nature of payinents to an existing society to enalle snch person.s 
to beeonie members and were made In return for ail the advantnges of moiu- 
bership, Inclndlng the supply of ail their spiritual and temporal needs for 
thelr entire lives. That the contributions of George Rapp were donations In 
the strict sensé, not given for a valuable considération, but as a voluntary 
disposition to found the society. That he used his own nieans to purehase 
a site for the society before it had any existence and expeiidid ail his energy 
and resourees in the great undertaking of inducing suflicieut persons to crijss 
the océan to form a community and accopt his teachings, and that without 
him the society would never hâve corne into being." 

The answer and amended answer specifically deny those averments. 

The défendant John S. Duss, answering for himself, avers that 
lie withdrew from the society in 1903, and has never since been a 
member thereof. 

To place the discussion of the contention of the plaintiffs within 
narrow limits, it is observed: (a) That plaintiffs claim property of 
the Harmony Society as it was at and before the time of dissolution ; 
(b) that their title to said property is by way of "resulting trust," 
because (1) they are heirs of George Rapp and as such entitled un- 
der the intestate laws of Pennsylvania, and because (2) George Rapp 
was the donor of property as to which the resulting trust exists. 
Taking thèse subdivisions in their inverse order, attention may first be 
given to the évidence that George Rapp v.'as the donor of property. 
Plaintiffs daim that this has been proven by paroi évidence and by 
the agreements entered into by the members df the society as set up 
in and attached to the bill and answer. The only witness called on 
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this point was Dr. John A. Bole, a teacher in the Eastern District 
High Schooi, who in the summer of 1902 spent some time at or near 
the home of the society, and f rom his researches there prepared a 
work of 176 pages, entitled "The Harmony Society — a Chapter in 
German American Culture History." He testified that his work con- 
tained the statement "that George Rapp had brought with him two 
thousand gulden of his own." There is no statement in the book, 
so far as appears from the évidence, that George Rapp invested that 
money in the Butler county lands, and that such was the fact ap- 
pears to hâve been inferred by the witness. The évidence shows that 
2,000 gulden were approximately of the value of $800. The passport 
issued to George Rapp by the authorities of his native town is the 
source of Mr. Bole's information. It was produced by the défend- 
ants. It is dated April 7, 1804, and recites the resolution of George 
Rapp with his wife and children to emigrate to America, asserts his 
legitimate birth, good behavior, freedom from bondage, and his pos- 
session of property amounting to 2,000 gulden. It does not appear 
anywhere in the case what was donc with the $800; whether or not 
he used any of it for the transportation of himself, or family, or 
friends. 

[1] The written évidence relied upon is found in varions agree- 
ments, signed by George Rapp and the other members, as for exam- 
ple, in article 1 of the agreement of 1805, which is as foUows : 

"Article 1. We, the subscribers, on our part and on the part of our heirs 
and descendants, dellver up, renounce and remit ail our estate and property 
consisting of cash, land and chattels, or whatever it may be, to George Rapp 
and his associâtes, In Harmony, Butler county, Peunsylvania, as a free gift 
or donation, for the beneflt and use of the eomuiunity there, and bind our- 
selves on our part, as well as on the part of our helrs and descendants, to 
make free renunciation thereof, and to leare the same at the disposai of the 
superintendents of the community, as if we never had nor possessed it." 

In the agreement of 1836 is the récital that restoration of property 
cannot be enforced with uniformity or fairness, inasmuch as the mem- 
bers in 1818 destroyed ail records or respective contributions up to 
that time. The évidence does not substantiate the averments of the 
thirteenth paragraph of the bill "that the contributions of George 
Rapp were donations in the strict sensé not given for a valuable con- 
sidération." The articles of agreement, however, fairly show that 
George Rapp made contributions to the society of "lands, goods, 
money or labor," but do not show the amount or character of his 
contributions. They shovi^ that as a member he had the same title and 
interest as every other member. The use of the expression in the 
varions agreements : "George Rapp and his associâtes" ; "George 
Rapp and his association" ; "the Association of Harmony" ; "Com- 
munity of George Rapp and his association" ; "Harmony Society" — 
were used interchangeably without any other significance than to iden- 
tify the community of which George Rapp and the other signers 
were members. That George Rapp may hâve been the spiritual head 
of the community gave him no rights of property greater than other 
members possessed. His appointment as successor to Frederick Rapp, 
who had held the légal title to the society's lands up until 1834, gave 
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him nothing but the légal title. In tlie agreement by which he was 
appointed he disclaimed "ail personal interest other than that of a 
member of said society in the présent resources or future earnings 
of the society." Such disclaimer by one now alleged to hâve borne 
some spécial relation to the members of the community and to hâve 
possessed some superior interest in the community's property, being 
a déclaration against his interest, is entitled to great weight in the 
considération of the questions before the court. 

Again, George Rapp signed the agreement of 1836, of which the 
foUowing is article 2 : 

"Ail the property of the society, realj personal and mixerl, in lavv or equlty, 
and howsoever coutributed or acquired, shall be deenied now and forever 
joint and Indivisible stock. Each indivldual is to be considered to hâve 
finally and irrevoeably parted with ail his former contributions, whether in 
lands, goods. money or labor ; and the same rule shiill apply to ail future 
contributions whatever they niay be." 

It is clear therefore that George Rapp in his lifetime, after the 
exécution of those agreements, could not assert an interest in the 
community property greater than that of any other member. Had 
he voluntarily withdrawn from the society, he could not hâve de- 
manded an account, nor could his représentatives in case of his death, 
because he had covenanted by article 3 of the agreement of 1836, as 
f oUows : 

"Should any indivldual withdraw from the society, or départ thls life, 
neither he, in the one case, nor his représentatives In the other, shall be en- 
titled to deiuand an account of said contributions, whether in land, goods, 
money or labor, or to claim anything from the society as matter of right. 
But it shall be left altogether to the discrétion of the superlntendent to dé- 
cide whether any, and if any, wliat allowance shall be made to such mem- 
ber or his représentatives as a donation." 

It is too late, in view of the décisions above referred to, for the 
court to adopt a contrary opinion of the relations of the members to 
the Harmony Society. 

The plaintiffs, however, failing to give full effect to the emphatic 
pronouncement by the agreements of what Blackstone called the 
"grand incident of joint estâtes, viz., the doctrine of survivorship," 
insist that the contracts contemplated an existing society and were 
not intended to limit rights in the property after dissolution. It is 
true the contracts contain no suggestion that the society should cease 
to exist, but it may be fairly presumed that the frailty and temporary 
character of human institutions, not formed for any "religions, char- 
itable, literary or scientific purpose," was in the minds of the parties 
from the care and language used to deprive the indivldual from fur- 
ther title to the common property except as an actual member of the 
community. The indivldual "finally and irrevoeably parted" with his 
former contributions. AU the property became "now and forever 
joint and indivisible stock." The society was exempted from liability 
to account. There does not seem to be anything from which it may 
be inferred that the individuals granted only a limited estate, that they 
retained reversionary rights, that there was a resulting trust. On the 
covtrary, the agreements expressly négative such déductions. 
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The right of survivorship incident to joint tenancy may still exist in 
Pennsylvania when expressly provided for by deed or will or when 
it arises by necessary implication. Sturm v. Sawyer, 2 Pa. Super. 
Ct. 254, 256. With this case and the autliorities therein cited and with 
the cases cited at the beginning of this opinion, the proposition that 
the Harmony Society, and its principle of survivorship, were against 
the policy of the law, is at extrême variance. 

[2] Nor is there substance in plaintiffs' contention that there is a 
resulting trust in their favor with respect to the donations or contri- 
butions made by George Rapp; because no intent on his part ap- 
pears, or can be inferred, that any bénéficiai interest therein was to be 
enjoyed by him or by his heirs or by others in any manner for any 
time or upon any conditions différent from the enjoyment of the légal 
estate. As we hâve seen, his own déclaration of his intent is in con- 
formity with this view. There is absolutely nothing in the évidence 
to warrant an inference that at any earlier time he had any intent 
différent from that he so clearly set forth in the agreements above 
referred to. Plaintiffs, however, insist that absence of considération 
for the donations clearly appears, and that therefore a resulting 
trust arose under the subdivision (Bispham's Equity, § 79 [4]) "when 
a conveyance is made without any considération and it appears from 
circumstances that the grantee was not intended to take beneficially." 
But there was a considération in that George Rapp was to hâve an 
interest as a member of the community in the "land, goods, money 
or labor" contributed or to be contributed by others. If there were 
no considération that would not of itself create a resulting trust, 
because with absence of considération there must be coupled an ap- 
pearance from "circumstances that the grantee was not intended to 
take beneficially." Having reached the conclusions that George Rapp 
had no otber interest in the property of the society than any other 
member thereof, that there was incident to membership in said society 
a right of survivorship, that such right of survivorship was not against 
the policy of the law, and that there is no resulting trust in favor of 
the heirs or next of kin of George Rapp, there remains little for fur- 
ther considération. 

The évidence fairly establishes the fact that the plaintiffs are the 
next of kin of George Rapp as averred in thé bill. Yet, even if there 
had been a resulting trust with respect to the Rapp donations or con- 
tributions, the plaintiffs would hâve no right thereto. Whatever es- 
tate George Rapp possessed passed by the intestate laws of Pennsyl- 
vania on his death to his daughter Rosina Rapp and his granddaughter 
(daughter of a son) Gertrude Rapp. Whatever estate the said Ro- 
sina Rapp possessed passed by the same laws on her death in 1849 to 
her nièce, the said Gertrude Rapp. The latter died in 1889, and by 
her last will and testament duly probated she bequeathed and devised 
in language which could not be more comprehensive, ail her estate, 
rights, and property of every kind, real and personal, to the trustée of 
the Harmony Society, and expressed her désire that the same should 
"go to and be enjoyed by those who are the members of the said Har- 
mony Society and who survive me, and be for their joint and common 
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use and benefit and that of their heirs and assigns forever." It needs 
no citation of authorities to prove that "a resulting trust" is a subject 
of descent and devise. The right to enforce it may be postponed, 
but such postponement cannot suspend the title to it. If it ever ex- 
isted in this case, it rnust hâve originated at the time George Rapp 
made his donations or contributions. If it existed, it passed by act 
of law and by will through successive stages until it became part of 
the common property of the society and acquired ail the incidents of 
such common property. 

Thereis a suggestion on the part of the plaintiffs that the défendants 
hâve acted in bad faith with respect to the society and its property, 
but évidence is lacking to support it, The fact that new members 
were not admitted to the society is nothing in the absence of évidence 
that applications for membership v/ere made or presented. That 
membership was not désirable may be accountedi for by the facts that 
there were internai dissensions, that some members withdrew from 
the society, that it was commonly believed that the society was not in 
Sound financial condition. 

The society was engaged in various manufacturing enterprises in 
addition to the improvement and cultivation of large tracts of land. 
It was the principal partner in a savings bank and was a large holder 
of the securities of the Pittsburgh, Chartiers & Youghiogheny Rail- 
road. Large sums were owing various creditors The annual loss 
of opération was over $100,000. It is not necessary to détail the vari- 
ous conditions threatening the total loss of ail the society's assets 
and the various steps taken by the défendant John S. Duss, with the 
help of others, for the funding and payment of the indebtedness, 
which resulted in saving to the members some of the property which 
they had accumulated by their joint labor. 

The withdrawal of the défendant John S. Duss from membership 
in 1903 seems to bave been in conformity with the rules of the society. 
The agreement of dissolution entered into in 1905, between the dé- 
fendant Susie C. Duss and the other members of the society, does 
not seem to bave been contrary to law or to the rules of the society. 
The remaining members were jointly the owners of ail the community 
property. What they jointly owned they could distribute in severalty. 

The bill must be dismissed, at the cost of the plaintiffs. Let a 
decree be drawn. 



GOSHORN V. MURRAY. 
'District Court, W. D. I^ennsylvania. July 19, 1912.) 

No. 57. 

1. BAKKg AND Banking (§ 167*) — Insolvency — Deposits — Ohecks — Rela- 
tion OF Bank. 

Where complainant deposited a number of cliecks and voucliers pay- 
able to him in a bank, duly indorsed in blank, and tlie bank credited 
plalntiff's account with the amount tliereof, but there was no agreement 
that complainant might draw against them until they were collected, and 

*For other cases seesame topic & J mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the bank was uotifled thereof, the bank, prior to sueh collection and 
notice, aid not become the debtor of complainant but was a inere agent 
to eoUect, and baying passed into the hands of the Comptrollei' of the 
Currency before notice by other banks to which the items were sent foi- 
collection that the collections had been made and the proceeds ci'fdited 
to the insolvent bank's account, and the proceeds of the collections bav- 
ing been thereafter paid to the bank's receiver, complainant was entitled 
to recover the same as a trust fund from the receiver. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §g 
579-582; Dec. Dig. § 167.* 

Right to proceeds of collection on insolvency of collecting bank, see 
note to Western German Bank v. Norvell, 69 0. C. A. 333.] 

2. Banks and Banking (§ 285*) — Insolvency — Knowled&e by Officebs— 
Receipt of Deposits. 

Evidence held insufHclent to show that the officers of a national bank 
had knowledge that the bank was irretrievably Insolvent at the time the 
bank accepted a deposit of certain checks and vouehers from complainant. 

I Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § lOSS ; 
Dec. Dig. § 285.*] 

In Equity. Suit by L. R. Goshorn against Charles C. Murray, re- 
ceiver of the Cosmopolitan National Bank. On final hearing. Decree 
for complainant. 

Lyon & Hunter, of Pittsburgh, Pa., for complainant. 
John S. Wendt, of Pittsburgh, Pa., for défendant. 

YOUNG, District Judge. This is a final hearing upon a bill in 
equity fîled by L. R. Goshorn against Charles C. Murray, receiver of 
the Cosmopolitan National Bank, alleging that complainant was the 
collecter of delinquent taxes for the city of Pittsburgh, and that on 
September 3, 1908, there came into his possession certain checks and 
vouehers payable to him for taxes, which he deposited on that day 
vvith the Cosmopolitan National Bank, aggregating $96,747.27, and 
which said checks and vouehers were the same day forwarded for 
collection by said bank to the Third National Bank of Philadelphia 
to the amount of $.SO,363.17, and to the Southwark National Bank of 
Philadelphia to the amount of $46,384.10; that on the 4th or 5th of 
September ail of said checks and vouehers were paid to the said Third 
National Bank and Southwark National Bank, and the proceeds thereof 
credited to the Cosmopolitan National Bank; that at the time of said 
deposit by complainant the Cosmopolitan National Bank was insolvent 
within the knowledge of its directors and officers, but its insolvency 
was not known to complainant ; that on September 5th, or prior there- 
to, the Comptroller of the Treasury appointed Robert Lyons receiver 
of said Cosmopolitan National Bank, who took possession of said 
bank and its assets on September 5th, and no business was transact- 
ed by said bank on September 5th or thereafter ; that the proceeds of 
said checks and vouehers coUected by said Third National Bank to 
the amount of $50,363.17 were paid subséquent to September 5th to 
said receiver, and the proceeds of the checks and vouehers collected by 
said Southwark National Bank to the amount of $36,384.10 were paid 
subséquent to September 5th to said receiver, and, together, increased 

•For other cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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the funds in the hands of said receiver by the sum of $96,747.27. Tjie 
prayer of the bill is that the receiver be ordered to pay the complain- 
ant said sum of $96,747.27 and for gênerai reUef . 

The évidence in this case clearly establishes thèse f acts : 

First. The complainant deposited on September 3, 1908, with the 
Cosmopolitan National Bank checks and vouchers given to him in pay- 
ment of taxes to the amount of $96,747.27 by delivering said checks 
and vouchers over the counter of the bank to the bank's receiving 
teller with his, complainant's, indorsement in blank upon them. 

Second. That upon the deposit of the checks and vouchers the gên- 
erai deposit account of the complainant as L. R. Goshorn, collector, 
was credited with the amount of said checks and vouchers on the 
books of the bank. 

Third. That the custom between complainant and the Cosmopolitan 
National Bank was for complainant to draw checks against his ac- 
count on the 20th or 21st of each month, and never exceeding the bal- 
ance shown by the books of the bank one or two days before the date 
of the draft. 

Fourth. That on September 3d of the checks and vouchers deposited 
Ijy complainant there was forwarded to the Third National Bank of 
Philadelphia for collection $50,363.17, and to the Southwark National 
Bank of Philadelphia for collection $46,384.10. 

Fifth. That on September 4th the Third National Bank and the 
Southwark National Bank of Philadelphia received the checks and 
vouchers, collected the same from the payées thereof, and credited 
the checks and vouchers or the proceeds thereof, respectively, to the 
gênerai deposit account of the Cosmopolitan National Bank. 

Sixth. That the Cosmopolitan National Bank did not open for 
business on September 5th, the National Bank Examiner being in 
charge, and on the same day the receiver was appointed by the Comp- 
troller of the Treasury. 

Seventh. That the Third National Bank and the Southwark National 
Bank of Philadelphia did not remit the amount of their collections .of 
the complainant's checks and vouchers to the Cosmopolitan National 
Bank, nor inform that bank that the collection had been made and 
crédit given. 

Eighth. That some time after September 5th the Third National 
Bank and the Southwark National Bank of Philadelphia transmitted 
to the receiver the amounts of money collected by them on the com- 
plainant's checks and vouchers amounting to $95,525.33 as the direct 
proceeds of thèse collections. 

Ninth. The complainant has received on account of this sum from 
the receiver dividends to the amount of 85 per cent., leaving a balance 
of $14,328.30. 

Tenth. That the Cosmopolitan National Bank was insolvent at the 
time the deposits were made by the complainant. 

Eleventh. That the directors of the Cosmopolitan National Bank 
did not know that the bank was irretrievably insolvent at the time 
the deposit was made by complainant. 

Twelfth. Richardson, the cashier of the bank, and the other officers 
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did not know at the time the deposit was made that the Cosmopolitan 
National Bank was irretrievably insolvent. 

[1] Under thèse facts the first question which arises is, What was 
the relation of the Cosmopolitan National Bank to the complainant? 
(a) Was it that of principal and agent, or (b)^ that of debtor and 
creditor? We think the true rule as to the deposit of checks and 
drafts by a depositor as distinguished from money is laid down in 
Beal V. City of Somerville, 50 Fed. 647, 649, 1 C. C. A. 598, 604 (17 
L. R. A. 291), in this language by Judge Putnam: 

"The transaction was primarlly a deposit of tbe checks, wltU, secondarily, 
a duty to be performed concerning them by the Maverick National Banlî. 
The faet that the Qhecks were expressly Indorsed, 'For Deposit,' does not 
change the nature of what occurred in thls instance, as there are no In- 
tervening equities, although It emphasizes It. ïhe paying of actual money 
by a customer Into a bank of deposit does not create a bailment, because, by 
the settled custom, recognized by the Suprême Court of the United States, 
the House of Lords, and numerous other courts, the bank is authorized to 
mingle the money at once with its gênerai fund, ereating Immediately the 
relation of debtor and creditor, subject by further custom to draft in the 
usual course of business. But, with référence to the checks claimed by the 
City of Somerville, the word by whleh the transaction is ordinarily described 
may conveniently hâve, and therefore should hâve, its full natural force and 
meaning. A rnere deposit would only requlre a bank to keep ; but a usage 
requiring the Maverick to do in this case something more has continued so 
long, and is so notorious and universal, that the law can take jiidicial notice 
of it, and it happens that Its terms and limitations eannot be mistaken. The 
bank must use due diligence to coUect ; and, as collections are eompleted, 
the bank no longer holds the avaîls as bailee, but is authorized to miugle 
fhem with its other funds, and thus constitute itself a debtor. This, of 
course, makes the entire transaction something more than a mère deposit, 
in any proper sensé; but this word well gives color to ail that follows and 
couverts ail that is done between the customer and the bank to and including 
the actual turning of the checks into money, into locatio operis, according to 
its meaning as explained by Judge Story in his work on Bailments, c. 6, art. 
2. Aside from the right of the bank to constitute itself a debtor from the 
time the checks are converted into cash, or its équivalent, instead of a mère 
trustée or agent, no qualification of the strict légal relations created by a 
bailment is deducible from the gênerai nature of the transaction, the terms 
in which it !s expressed, or the settled custom, or is shown by the appellant. 
It rests on the appellant to support afflrmatively his claim to such departure 
from the ordinary rules which the law applies to a deposit or other bailment, 
as is covered by his proposition that the bank from the instant of the deposit 
became a debtor for the amount of the checks, or their gênerai owner, 
either with or without a right of return in the event of inability to collect. 
Such a position would reverse ail the principles applicable to the simple 
transaction of a deposit, or other bailment, and eannot be sustained exeept 
by évidence of a spécial agreement, or of such practice or custom as would 
be équivalent thereto. If appellant showed that the city had a légal right 
to draw against the checks from the instant of their deposit, so absolute that 
the bank could not lawfuUy suspend it by notice or otherwise, pending their 
collection, thls would tend to support his position throughout." 

To the same effect is St. Louis, etc., Railway Co. v. Johnston, 133 
U. S. 566, 10 Sup. Ct. 390, 33 L. Ed. ^83. In Morris on Banks, § 
586, the rule is thus stated : 

"When the customer deposits a check on another bank without any spé- 
cial contract, the property remains in him, and the bank is his agent until 
it has notice that the correspondent bank has recelved the money and cred- 
ited it." 
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We hâve carefully examined ail the cases presented to us by the 
respective counsel, and concluded that the weight of authority es- 
tablishes this as the true rule: That, in the absence of a spécial con- 
tract, the property in checks or drafts on depositories other than the 
one in which the deposit is made by the owner of the checks and! 
drafts remains in such owner until collection is made, crédit entered 
and notice given of such crédit to the depository receiving such checks 
or drafts from the owner. Under this rule, it becomes a question of 
fact rather than of law for the court. St. Louis, etc., Railway Co. v. 
Johnston, supra. 

As we hâve found the facts, there can be no question of how to 
apply the rule. The deposit was made in the Cosmopolitan National 
Bank by the complainant as owner of the checks and vouchers on 
September 3d and crédit given to the complainant in his gênerai de- 
posit account on the same day. The checks and vouchers were for- 
warded on September 3d to the Philadelphia banks for collection. 
They were received on September 4th, and the same day credited to 
the gênerai deposit account of the Cosmopolitan National Bank. On 
September 5th the bank was not open. The receiver was in charge. 
The fact that the checks and vouchers were indorsedi in blank does 
not afïect the case, nor alter the rule that there must be évidence 
showing that the deposit was intended to be a deposit of money, with 
the right tô check against the same, and perhaps without the right of 
the depository to charge back uncoUected checks or vouchers. Beal 
v. City of Somerville, supra. There was no such évidence in this 
case on the part of the receiver. Nothing was said either by the com- 
plainant or the servant of the bank receiving the deposit at the time of 
the deposit. The inferences from the évidence are that it was the 
practice between the complainant and the bank for the complainant to 
make such deposits, and not to check upon his account, except on the 
20th or 21st of the month, and then only against the balance shown 
by the books one or two days before the présentation of the check. It 
also appears from the évidence that the Cosmopolitan National Bank 
had a right to charge back checks and drafts which were not on the 
Cosmopolitan National Bank, if the same were not collected. The 
évidence also shows, as shown by Exhibits 5 and 6, that thèse checks 
and vouchers were sent with a letter containing thèse words, "Here- 
with we hand you for collection," and enumerating the items sent. 
Ail thèse are perhaps slight circumstances tending to show that the 
checks and vouchers were received for collection only andi not as a 
deposit only, but, taken with the fact that there was no testimony 
tending in the slightest degree to show that the checks and vouchers 
were received as a deposit of money, the conclusion cannot be avoided 
that tbe deposit was for collection and that the Cosmopolitan National 
Bank was the agent for their collection, and that the relation of debtor 
and creditor did not obtain between the Cosmopolitan National Bank 
and the complainant. The Cosmopolitan National Bank then was the 
agent for the complainant to make the collection, and this relation 
would continue until the money was collected upon the checks and 
vouchers and mingled with the funds of the bank. This could not 
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occur Until the collection was made and the crédit given to îhe for- 
warding bank and notice thereof given to that bank. Until such time, 
the proceeds of the collection were not available for drafts by the 
Cosmopolitan National Bank, and could not be regarded as being part 
of the funds of that bank. The évidence in this case establishes that 
no drafts were made upon this account during September 3d or 4th, 
that the collections were made by the Philadelphia banks on the 4th, 
and on the 4th credited to the Cosmopolitan National Bank, but 
whether : this crédit was made by the Philadelphia banks on the re- 
ceipt of the checks and vouchers before collection, or after collection 
of them, does not appear. But the crediting of them was not suffi- 
cient to terminate the agency and establish the relation of debtor and 
créditer. As we hâve argued, it is the passing of the proceeds of 
collection into the gênerai funds of the bank that establishes that re- 
lation. Therefore the further requisite was that the forwarding bank 
should hâve notice of the collection so as to make the proceeds avail- 
able, or that the proceeds should be remitted by the collecting bank 
and received by the forwarding bank. The évidence does not show 
that either notice was given or remittance made. The collection was 
made on the 4th, and that was the last day the bank was open. The 
agency continued during September 4th, and on the 5th the bank could 
not receive either notice or remittance, could not terminate its agency, 
because it was in the hands of a receiver. There never was, so far 
as the évidence shows, any commingling of the proceeds of collection 
with the funds of the bank, and this to my mind is the test of the 
termination of the agency and the establishing of the relation of 
debtor and creditor between the Cosmopolitan National Bank and the 
complainant. The évidence shows that the Philadelphia banks trans- 
mitted to the receiver the proceeds of the collection of complainant's 
checks and vouchers; that they are clearly to the amount of $95,525.- 
33, the proceeds of complainant's checks and vouchers, clearly dis- 
tinguishable from the other moneys of the Cosmopolitan National 
Bank and definitely ear-marked as complainant's raoney, and are 
therefore now held by the présent receiver, Charles C. Murray, suc- 
cessor to Robert Lyons, as custodian, the same having been received 
by Lyons, receiver, for the Cosmopolitan National Bank as agent for 
the complainant. There is no equity in this money in any other per- 
son, and, having been clearly identified, it must go to the complainant. 
[2] This wojald dispose of the case, but as the bill has alleged that 
the deposit was accepted by the Cosmopolitan National Bank when in- 
solvent to the knowledge of the officers and directors of that bank, 
which was a fraud upon the complainant, he being ignorant of the 
bank's insolvency, and, as it has been argued at length both in 
oral and written briefs by counsel for both the complainant and the 
receiver upon the large amount of évidence submitted upon the two 
questions of fact as to insolvency and the knowledge thereof by the 
officers and directors of the Cosmopolitan National Bank, we shall 
give our conclusions upon thèse questions so that the reviewing court 
may hâve the whole matter before it. A careful examination of the 
évidence shows that the Cosmopolitan National Bank was insolvent 
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upon tïie 3d day of September, 1908. The bank had difficulties with 
the Comptroller's Department of the Treasury many times during 
the preceding months, but it does not appear that there was any ques- 
tion of insolvency directly raised, the criticism from the Comptroller 
being rather in the nature of objections to large loans to certain in- 
dividuals, firms, and corporations. A careful examination of the 
évidence reveals the fact tlîat it would hâve required expert knowledge, 
the most careful valuation, and very wise prognostication as to the 
future business and success of those to whom loans were made to 
détermine whether or not the bank was solvent. The officers and to 
some extent the directors at the différent times the letters of the Comp- 
troller criticising thèse loans were received made investigations, ex- 
amined the persons representing the loans, and honestly concluded, 
I think the évidence shows, that the loans were safe and secured. There 
was room for différences of opinion upon the question of the security 
of the loans, but that rather appears ex post facto, after the bank 
had gone into liquidation by the receiver, and, even so, the whole 
différence between the assets and liabilities now in a bank of $500,000 
capital and $100,000 surplus is only $90,000. While we can readily 
find that the bank was insolvent on September 3, 1908, it càn by no 
means be conclusively said that it was hopelessly and irretrievably 
insolvent upon that date. 

The évidence also reveals the fact that while the directors were 
careless and foolish in their management of the bank's afîairs, and 
in not giving their attention to its affairs, and in not attending the meet- 
ings of the directors as it was their duty to do, and in allowing the af- 
fairs of the bank to be managed largely by the cashier, yet we do not 
find in the évidence that the directors of the bank had knowledge, or 
ought to bave had knowledge, of the insolvency of the bank. We find, 
on the other hand, that the inference from ail the évidence is that the 
directors did not hâve knowledge of the insolvency of the bank. This 
is true, especially when we consider that the directors made honest in- 
quiries into loans when their attention was called to them ; that they had 
not checked out their balances before the receiver was appointed, or that 
their relation to the bank as to deposits and checks was not altered and 
many of them had balances to their crédit when the receiver was ap- 
pointed ; that they did not sell or attempt to sell their stock in the 
bank during the period of the now alleged insolvency; that eight 
of the directors on the 3d of September, 1908, signed a bond in the 
sum of $75,000 to secure such deposits of money as might be made 
by complainant. Taking ail thèse things together — the doubt that 
there might be any deficiency in the assets, any différence except in 
expert and careful examination of the affairs of the bank between 
the assets and liabilities; their continued unchanged relation to the 
bank, their making themselves individually liable on the $75,000 bond 
— we are forced to the conclusion that the directors did not know 
the bank was insolvent, much less did they know it was hopelessly 
and irretrievably insolvent on September 3, 1908. Of the officers 
of the bank, McClurg, président, Kitzmiller, vice président, and Rich- 
ardson, cashier, only Richardson's knowledge of the insolvency need 



il4 197 FBDEKAL BEPOETEE 

be considered, because what we hâve concluded as to the directors 
above includes both McClurg and Kitzmiller, there being nothing in 
the évidence to indicate that either McClurg or Kitzmiller had or ought 
to hâve had any différent knowledge of the solvency of the bank 
than the other directors. 

The case of Richardson, the cashier, is somewhat différent be- 
cause he appears by the évidence to hâve practically had charge of 
the bank without much interférence with the détails by the other offi- 
cers or the directors, and because the évidence shows that he made 
false entries in the books of the bank to deceive the Comptroller of 
the Treasury, and because the loans that now appear doubtful were 
made by him. The most serious matter is the false entries, for we 
are apt to regard such conduct as showing a doubt in the perpetrator 
of such a misdemeanor as to solvency and convict him of a désire 
to deceive for the purpose of covering up insolvency. The évidence 
shows that thèse false entries did not affect the solvency of the bank, 
as testified by Wagner, the bookkeeper of the bank (testimony, 215 
et seq.), because the false increase of deposits increased the liabili- 
ties. Outside of this fact we do not find that Richardson's knowledge 
differed from that of the other officers and directors. 

After a careful considération of the évidence in this case, we con- 
clude that, while the bank was insolvent on September 3, 1908, nei- 
ther the directors nor officers Had knowledge of that insolvency, and 
much less did they know that the bank was hopelessly and irretriev- 
ably insolvent, and the acceptance of the checks and vouchers by the 
bank on September 3d, even though they had been received as a deposit 
of money and mingled with the bank's funds, both of which facts 
we hâve found did not obtain, would not hâve been a fraud upon 
the complainant. 

We therefore conclude that the complainant is entitled to hâve from 
the receiver of the bank the remainder of the proceeds of the checks 
and vouchers deposited by him with the Cosmopolitan National Bank 
as his agent for collection on September 3, 1908, and now in the cus- 
tody of Charles C. Murray as receiver, being the sum of $14,328.30, 
and that àt the time of said deposit on September 3, 1908, the Cos- 
mopolitan National Bank was insolvent, but that the officers and 
directors of the bank did not hâve knowledge that it was hopelessly 
and irretrievably insolvent, and that the officers and directors of the 
bank were not guilty of fraud in receiving or allowing to be received 
by the bank's employés the deposit of checks and vouchers made by 
the complainant on September 3, 1908. 

Let a decree in accordance with this opinion be drawn and pre- 
sented to the court. 
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UNITED STATES V. JOURNAL CO., Inc. 
(District Court, E. D. Virginia. June 5, 1912.) 

1. PosT Office (§ 50*) — Nonmailable Matter — Pbosecution. 

In a prosecution under Pénal Code March 4, 1909, c. 321, | 211, 35 
Stat. 1129 (tl. S. Comp. St. Supp. 1911, p. 1651), for mailing noumailable 
matter, whether the matter so mailed çomes within the inhiblted classes 
is ordinarily a question for the jury under proper instructions, but, if it 
is such ttiat it could not by any reasonable .l'udgment be beld within the 
statnte, it is the duty of the court to so détermine as matter of law on 
a motion to quash, if the language is set out in the indictment or in a 
bill of particulars. 

[Ed. Note.— Por other cases, see Post Office, Cent. Dig. §§ 87-89 ; Dec. 
Dig. § 50.* 

Noumailable matter, see notes to Timmons v. United States, 30 C. C. 
A. 79 ; United States v. Sprung, 110 C. C. A. 48.] 

2. CONSTITUTIONAL I/AW (§ 90*) NONMAILABLE MATTBB PeOSECUTION — 

Fbeedom of the Press. 

The first constitutional amendment prohibiting the passage of any law 
abridging the freedom of the press cannot be iuvoked as a défense to a 
prosecution under Pénal Code March 4, 1909, c. 321, § 211, 35 Stat. 1129 
(U. S. Comp. St. Supp. 1911, p. 1651), for mailing a newspaper contaiuiug 
obscène, lewd, and lascivious or indécent matter. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 172; 
Dec. Dig. 1 90.*] 

3. PosT Office (§ 31*) — Nonmailable Matter — Newspapeb Publications. 

The sending through the mail of copies of a reputable newspaper con- 
tainlng accurate reports of testimony taken in opcn court during the 
progress of a judicial trial should not be held a eriminal offense within 
Pénal Code March 4, 1909, c. 321, § 211, 35 Stat. 1129 (U. S. Comp. St. 
Supp. 1911, p. 1651), unless the matter so published is cloarly and pal- 
pably withiiL the prohibition of the statute. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 50, 52; Dec. 
Dig. i 31.*] 

Criminal prosecution by the United States against the Journal Com- 
pany, Incorporated. On motion to quash indictment. Motion sus- 
tained. 

L. L. Lewis, U. S. Atty., and R. H. Talley, Asst. U. S. Atty., both 
of Richmond, Va., for the United States. 

S. S. P. Patteson and James H. Price, both of Richmond, Va., for 
défendant. 

WADDILL, District Judge. This case grows out of the report of 
the trial of the celebrated Beattie Case, which took place in the county 
of Chesterfield, adjoining this city, during the late summer of last 
year. Henry Clay Beattie, Jr., was indicted, tried, and executed for 
the murder of his young wife. The crime was committed while on an 
automobile ride, at night, over a country road, near to their résidence, 
some five weeks after the birth of their first child. The supposed mo- 
tive for the crime was his infatuation for a young woman of dissolute 
character, with whom he had from time to time maintained improper 
relations. Both Beattie and his wife were prominent in the com- 

•For other cases eee same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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munity, of large and mpst worthy family connections, and the mur- 
der and subséquent trial attrâcted vvide-spread attention. In fact, it 
may be said to hâve been one of if not the most noted of the state's 
criminal trials, certainly so far as thé publicity given to it throughout 
this and other countries was concerned. The leading papers of the 
■ United States teemed with accounts of the murder, and particularly 
of the proceedings and the trial, which lasted for weeks, and the in- 
terest in and excitement over the same was very great ; the local news- 
papers devoting rhuch space thereto for months. 

The indictment contains two counts. The first charges that the de- 
fendant on a certain day unlawfully and knowingly did deposit in 
the post office at Richniond, Va., for mailing and delivery, a certain 
obscène, lewd, and lascivious publication, to wit, a publication knovvn 
as the Richmond Evening Journal, Extra No. 5, dated August 28, 
1911, the objectionable parts of said publication being headed "Beat- 
tie's Nemesis," and "Latter Part of Mother's Récital," said publication 
being alleged to be too obscène, lewd, and lascivious to be properly 
placed upon the records of the court. The only material différence 
between the first and second counts is that the latter charges the pub- 
lication to be of an "indécent character." The défendant company 
moved to quash the indictment, and also demurred thereto, and, in 
obédience to a subséquent order of the court, entered upon the motion 
of the défendant (Rosen v. United States, 161 U. S. 29, 40, 16 Sup. 
Ct. 434, 480, 40 L. Ed. 606), a bill of particulars was furnished by 
the government to the défendant. Upon the filing of the bill of par- 
ticulars, the défendant renewed its motion to quash, insisting that no 
offense as charged had been committed, and that the insertion of the 
articles complained of was clearly within the rights o^the défendant 
as the publisher of a daily newspaper, and that plainly neither in the 
publication, distribution, or mailing of the same had there been any 
violation of the statute covered by the indictment respecting the im- 
proper use of the mails of the United States. 

[1] The question of the character of the contents of the paper — ■ 
namely, whether it cornes within the inhibited class named in the stat- 
ute — is one ordinarily to be determined by the jury under appropriate 
instructions f rom the court— that is, when there is such doubt as to 
the meaning and efïect of the same, that persons would reasonably dif- 
fer in respect thereto. But, on the other hand, if the publication com- 
plained of be such that it could not by any reasonable judgment be 
held to come within the prohibition of the law, then it becomes the 
duty of the court as matter of law to pass upon the same. Knowles v. 
United States, 170 Fed. 409, 411, 95 C. C. A. 579, and cases cited; 
United States v. Dempsey (D. C.) 188 Eed. 450. This right of the 
court to détermine whether the particular writing or publication cornes 
within the purview of thé statute by appropriate instructions at the 
trial seems uncontroverted, and was clearly recognized in Swearingen 
v. United States, 161 U. S. 446, 16 Sup. Ct. 562, 40 L. Ed. 765, where 
the lower court instructed the jury as to the character of the paper, 
holding the same to be within the provisions of the statute, which the 
Suprême Court reversed, taking the contrary view of the paper. The 
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authority of the court to pass preliminarily upon the meaning and 
effect of language used in writings under indictments of this char- 
acter, where the objectionable matter is not copied in the indictment, 
may be said not to be entirely free from embarrassment, since a de- 
murrer, for instance, cannot be interposed for the purpose, because the 
alleged obscène matter is not a part of the record. Dunlop v. United 
States, 165 U. S. 486, 491, 17Sup. Ct. 375, 41 L. Ed. 799. But this 
difficulty does not arise upon the motion to quash and the filing of the 
bill of particulars thereunder. A motion to quash is much broader 
and less technical, and is addressed to the sound discrétion of the 
court (United States v. Rosenberg, 7 Wall. 580, 583, 19 L. Ed. 263) ; 
and in considering the same, with a view of reaching a just conclusion, 
matters dehors the record or not strictly a part of the record may be 
considered (Bishop, Crim. Pro. §§ 758, 759, 761, 762, 763). Every 
reason would seem to indicate that relief should be afforded prelimi- 
narily, as well as at the trial, in a proper case, since the accused is clear- 
ly entitled to make his défense by preliminary motion, as well as by 
plea of not guilty, and motion in arrest of judgment (Rosen v. United 
States, 161 U. S. 29, 30, 16 Sup. Ct. 434, 480, 40 L. Ed. 606, supra), 
and there would seem to be no good reason why the expense and delay 
of a trial should be incurred, if in the end the court would hold there 
was no case, because of the insufficiency of the writing or publi- 
cation, as coming within the statute. The practice is, and should be, 
fpreliminarily to détermine the légal sufficiency of the writing or pub- 
lication as coming within the statute, where the question is timely and 
appropriately raised. United States v. O'Donnell (C. C.) 165 Fed. 218; 
United_ States v. Benedict (C. C.) 165 Fed. 221. _ 

Coming to the considération of the publication alleged to be im- 
proper to be deposited in and conveyed by mail, it will be found that 
the same is a Verbatim copy of portions of testimony of two witnesses 
examined on behalf of the çommonwealth in the criminal trial men- 
tioned, one Dr. Franklin, and the other Mrs. Owens, the mother of 
Mrs. Beattie, who was murdered. A critical examinatipn of the por- 
tions of the testimony published will show, that of tlîe doctor, that 
he prescribed at the instance of Beattie for the young woman before 
referred to, and recommended her to take a trip to the mountains, and 
that he had prescribed for her some two years before for the same 
disease,. and that she was reputed to be a woman of the town, and 
that of Mrs. Owens that she, at the instance of Mrs. Beattie, exam- 
ined portions of the underclothing of Beattie, and found the same 
in a stained and discolored condition; this alleged objectionable tes- 
timony being under separate headlines, and printed in différent por- 
tions of the paper. 

Assuming that the publication in question ought to or had best been 
not made, and it goes without saying that the same was neither bénéfi- 
ciai nor elevating in character, still it does not follow that in so doing a 
crime was committed by depositing the paper containing the article in 
the mails under the statute alleged to hâve been violated, in the light 
of the interprétation that bas been placed upon that act by the Suprême 
Court and subordinate fédéral tribunals. and the language of the act, 
197F.— 27 
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obscenej'!le>^â, ând lascivibus, of art. indécent chàfkcter, etc., has in- 
variably tleéri held to méan thè. use of such wô'rds/às woùld tend to 
déprave and'corrilpt thé moralsojfthose whose miiids are open to such 
in'ftuënces by àrousihg ànd implantîng therein ôbstëne, lewdi or lasciv- 
ioùs thoughts and désires, relaiting to sexual impurîty. Swearingen 
V. United States, 16fiJ. S. 446, 16 Sup. Ct. 362, 40 L.: Ed. 765 ; 
United States V. Clarke (D. C.) 38 Fed. 500; United States v. O'Don- 
nell (C. 'C.) 165 Fed. 2Ï8; Knowlës v. United States, 170 Fed, 409, 
412', '95' C. C. A. 579. So far f rom the langage of the publication 
in.quesvtîbri haying the tendency imentioned, it should rajther hâve the 
vèry ÇOntrary efféct, especially when considered in the light of the 
sad and , f rightf ul conséquences of the departure from the paths of 
yirtue that befell those whose shortcomings were the subjéct of investi- 
gation. 

[2] The défendant insists that the indictment in this case should not 
be sustained because the same is in dérogation of its constitutional 
rightS and privilèges as the publisher of a daily newspapér. Amend. 
I, Const. U. S. This position çannot bb successf uïly thaintained as the 
constitutional guaranty of a free press cannot be made a shiëld from 
violation bf criminal laws, which are not designed to restrict the free- 
dont of the press, but tp protect society from acts clearly immoral or 
otherwise injurious to the people. The postal service is one of the 
agencies of the fédéral government that it has the right under the Con- 
stitution to maintain, arid under it, and the laws passed in pursuance 
thereof, as well as what may be termed its poHce authority respecting 
the subject, it has the right to détermine the manner and method of 
conducting the same, and to exclude therefrom what may be consid- 
ered injurious to public morals, and in so doing it neither restricts 
nor deprives the press of any constitutional privilège or right. It 
simply déclines to become an agency for the distribution and circula- 
tion of printed and other matter which it considers of an objectionable 
character ; and it is doubtless within the power of the government to 
withdraw or discontinue its postal System entirely. Ex parte Jackson, 
96 U. S. 727, 736, 24 L. Ed. 877; In re Rapier, 143 U. S. 110, 
133, 134, 12 Sup. Ct. 374, 36 L. Ed. 93 ; Public Clearing House v. 
Coyne, 194 U. S. 497, 506, 24 Sup. Ct. 789, 48 L. Ed. 1092 ; Knowles 
v. United States, 170 Fed. 409, 411, 95 C. C. A. 579, supra, and 
cases cited; Watson on the Constitution, 641, 648, 649, 650. 

In ex parte Jackson, 96 U. S. 732, 24 L.'Ed. 877, supra, Mr. Justice 
Field aptly remarked the difficulty attending the subject arises, not 
from the want of power in Congress to prescribe régulations as to what 
shall coristitùte mail matter, but froni the necèssity of enforcing them 
consistently with rights reserved to the people, of far greater im- 
portance thàn thé transportation of thé mail. 

[3] While the right of Congress to détermine what shall be carried 
in the mails 'is clearly and indisputably settled by the authoritites cited, 
it should nevertheless be said as respects publications of the character 
ihailed in this case, namely, accurate contemporaneous reports of tes- 
timony takén in open court, during the progress of judicial trials, pub- 
lished in reputàble journals (no case involving a similar state of facts 
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having been found by or brought to the attention of the court, though 
diligent search bas been made by counsel), that only clear and pal- 
pable infractions of the statute should be noticed, since in the nature 
of things a large discrétion must exist in the publisher, who generally 
acts through others, and most frequently under great stress in the 
matter of time, and it should not be lightly assumed either that a court 
would allow undue publicity to be given to what occurred of the char- 
acter in question in its présence, or that reputable newspapers would 
purposely wish to publish and disseminate through the mails what 
would be destructive of social order. The delicacy of the subject, the 
great desirability of maintaining the efficiency and purity of the mail, 
and the necessity that the freedom of the press shall at ail times be 
preserved make it manifest that in considering this particular class of 
infractions, or supposed infractions, of the law, those having to 
administer the same should be aetuated by the highest sensé of right 
and justice to ail, never losing sight of the fact that in carrying out 
the purposes of government the rights of the citizen and of the public, 
especially as defined and given by the Constitution, must be observed 
and respected, and that the guaranty of freedom of the press was grant- 
ed, not alone because of the necessity therefor for its protection, but 
that thereby many of the dearest and most essential rights and privi- 
lèges of the citizen might be assured and protected. 

The contents of the publication in question being clearly not within 
the prohibitions of the statute, as hereinbefore shown, the motion to 
quash the indictment will be sustained. 



REED V. WELTY. 

(District Court, E. D. Oklahoma. June 26, 1912.) 

No. 1,452. 

INDIANS (I 15*) ALIENATION OF Lands— Allotmbnts TO Heibs OF Enrolled 

Crebk Citizen. 

Section 7 of the Original Creek Agreement (Act Marcli 1, 1901, c. 676, 
31 Stat. 863), and section 16 o( tlie Supplemental Agreement (Act June 
30, 1902, c. 1323, 32 Stat. 503), under wliich allotments of lands were 
made, providlng that lands allotted to citlzens shall not In any case be 
aliénable before the expiration of flve years from the ratification of the 
agreements respectively, did not apply to lands allotted to heirs of an 
enrolled citizen who died before receivlng his allotment, and as to such 
lands the said agreements imposed no restriction upon the right of alién- 
ation. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. §§ 17, 29, 37-44; 
Dec. Dlg. 1 15.*] 

In Equity. Suit by Andrew Reed against Edwin A. Welty. On 
demurrer to bill. Overruled. 

Lewis C. Lawson, of Holdenville, Okl., for plaintiflf. 

Butte, Boone & Lattimore, of Muskogee, Okl, for défendant. 

•For other cases see same topic & i numbee in Dec. & Am. DIga. 1907 to date, & Rep'r Indexes 
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' CAMPBELt, District Jûdge. The question is on demurrer to tîie 
bili. Frotn the bill it appears thàt Thomas and Mary Knight, hus- 
baiïd and wife, were duly enrolled full blood Creek citizens. They 
had three children, Lojidon, Ramsey, and Robert Knight, also duly 
enrolled fiill blood citizens of the Creek Nation. Thomas and Mary 
Knight, the parents, both died intestate in 1901, before receiving 
their respective allotments, leaving sUrviving them the three chil- 
dretimçntioned as their heirs. Af ter the death of the parents, the 
land in controversy was àllotted to théir heirs. Subsequently, and 
on Juiy 2(5, 1904, the plaintiff purchasèd from London and Ramsey 
Knight théir respective interests in the land, securing from them a 
warranty deed therefor'ih considération of $1,300, which deed was 
duly recordéd, and the said London and. Ramsey Knight delivered 
to pîairitiff the full possession and control of the land so far as 
their interests Were concerijed. Robert Knight was and still is an 
infant. Plaintiff bas been ever since, and now is, either in person or 
thrbû^hhis tenant, in open, notorious, and adverse possession of said 
land, and at the time of the exécution of the deed by London Knight 
to défendant, hereinafter mentioned, the said London Knight was 
not in possession of the land, and had never received any rents from 
the sanie. On July 28, 1908, London Knight and his wife Susan 
Knight executed to the défendant a deed for an undivided one-third 
interest in the land, who had the same approved by the county court, 
and had the same recordéd. The bill is demurred to on the ground 
that it States no equity, that there are not sufficient facts alleged to 
show valid title to the land, and that, on the showing made in the bill, 
the plaintiff bas no title. 

There is therefore presented the question whether London and 
Ramsey Knight, who took as heirs of their father and mother, who 
were entitled to allotments but died before taking the same, could 
validly convey their interest in the land as they attempted to do by 
the deed to plaintifï of July 26, 1904. Counsel for plaintiff asserts 
the affirmative of this proposition, and relies mainly upon the déci- 
sion of the United States Suprême Court in MuUen v. United States, 
224 U. S. 448, 32 Sup. Ct. 494, 56 L. Ed. 834, decided April 15, 
1912. True, this décision involved the Choctaw and Chickasaw 
Tribes and the Supplemental Agreement (Act July 1, 1902, c. 1362, 
32 Stat. 641), under which their lands were àllotted. But counsel 
insists that the provision of the Choctaw and Chickasaw Agreements 
and the Creek Agreements (Act March 1, 1901, c. 676, 31 Stat. 861, 
and Act June 30, 1902, c. 1323, 32 Stat. 500), relating to the dispo- 
sition of lands to which deceased enrolled members would be enti- 
tled, if living, are so similar as to make the ruling in the IVIuIIen 
Case applicable herç. In this case, referring to the Choctaw and 
Chickasaw Supplemental Agreement, Justice Hughes, speaking for 
the court, says: 

"This supplemental asrreement provlded that there should be àllotted to 
each member of the Choctaw and Chickasaw Tribes land etiual In value to 
320 acres of the average allotable land of thèse tribes, and to each Choctaw 
and Chickasaw freedmaa land equal In value to 4Q acres. The scheme de> 
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fined two classes of cases: (1) Allotments made to members of the tribes, 
and to f reedmen, living at the time of allotment ; and (2) allotments made 
in the case of those wliose names appeared upon the tribal rolls, but who 
bad died after the ratification of the agreement and before the actual allot- 
ment had been made. With respect to allotments to living members, it was 
provlded that the allottee should designate 160 acres of the allotted lands as 
a homestead, for which separate eertiflcate and patent should issue. And 
the restrictions upon the right of aliénation of the allotted lands are found 
in paragraphs 12, 13, 15, and 16 of the Supplemeutal Agreement, as follows: 

" '12. Each member of said tribes sball, at the time of the sélection of his 
allotment, designate as a homestead ont of said allotment land equal in 
value to one hundred and sixty acres of the average àllotable land of the 
Choctaw and Chlckasaw Nations, as nearly as may be, which shall be in- 
aliénable durlng the lifetime of the allottee, not exoeedlng twenty-one years 
from the date of certificate of allotment, and separate certiftcate and patent 
shall issue for said homestead. 

" '13. Xhe allotment of each Choctaw and Chlckasaw freedman shall be 
inaliénable during the time of the allottee, not exceeding twenty-one years 
from the date of certificate of allotment. * * * 

" '15. Lands allotted to members and f reedmen shall not be afCected or en- 
cumbered by any deed, debt or obligation of any character contracted prior 
to the time at which said land may be alienated under this act, nor shàU 
said lands be sold except as herein proVided. 

" '16. Ail lands allotted to the members of said tribes, except such land as 
Is set aslde to each for a homestead as herein provided, shall be inaliénable 
after issuance of patent as follows: One-fourth in acreage in one year, one- 
fourth in acreage in three years, and the balance in five years ; in each case 
from date of patent: Provided, that such land sball not be aliénable by the 
allottee or his heirs at any time before the expiration of the Choctaw and 
Chlckasaw tribal governments for less than Its appraised value.' 

"It will be observed that the homestead lands are made inaliénable (dur- 
ing the lifetime of the allottee, not exceeding 21 years from the date of certif- 
icate allotment). ïhe period of restriction is thus deflnitely limited, and 
the clear implication is that, when the prescribed period explred, the lands 
were to become aliénable; that is, by the heirs of the allottee upon his 
death, or by the allottee himself at the end of the 21 years. Thus, with re- 
spect to homestead lands, the supplemental agreement imposed no restriction 
upon aliénation by the heirs of a deceased allottee. And the reason may be 
found in the fact that each member of tbe tribes — each niinor child as well 
as each adult, duly enrolled as required — was to hâve his or her allotment ; 
so that each member was already provided with a homestead as a part of 
the allotment, independently of the lands wnich might be acquired by de- 
scent. On the other hand, the proviso of paragraph 16, which relates to the 
additional portion of the allotment, or the so-called 'surplus' lands, coutains 
a restriction upon aliénation not only by the allottees, but by his heirs. 
Whjitever may hâve been the purpose, a distinction was thus made with re- 
gard to the disposition by heirs of the homestead and surplus lands, respee- 
tively. 

"The question now presented, with regard to the conveyances made to the 
appellants, arises in the second class of cases ; that is, where a person whose 
name appeared upon the rolls died after the ratification of the agreement 
and before receiving his allotment. In this event, provision was made for 
allotment in the name of the deceased person, and for the descent of the 
lands to his heirs. ïhis Is contained in paragraph 22 of the Supplemental 
Agreement: '22. If any person whose name appears upon the rolls, prepared' 
as herein provided, shall hâve died subseciuont to the ratification of this 
agreement and before receiving his allotment of land the lands to which such 
person w'ould hâve been entitled if living shall be allotted In his name, and 
shall, together with his proportionate share of other tribal property, descend 
to his heirs according to the laws of descent and distribution as provided 
in chapter forty-nine of Mansfleld's Dlgest of the Statutes of Arkansas: Pro- 
vided, that the allotment thus to be made shall be selected by a duly ap- 
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polnted adiulnistrator or exécuter. If, however, such admlnlstrator or exec- 
Titor.be net duly and expedltiously appolnted, or fails to àet promptly whan 
appolnted, or for any other cause Such sélection be not so made livltliin a 
reasonable and practicable tlme, the Commissloner to the Five Clvilized 
Tribes, shall designate the lands thus to be allotted.' In the cases falling 
■withlnthls paragraph there Is no requlrement for the sélection of any por- 
tion of the allotted lands .as a homestead, and there is no ground for sup- 
poslng that It was the intention of Oongress that a provision for such sélec- 
tion should be read into the paragraph so as to assimilate it to paragraph 12 
relatlng to allotments to living members. While the landa were to be allot- 
ted in the, name of the deceased allottee, they passed at once to hls helrs; 
and as each helr, if a member of the trlbe, was already supplied wlth hls 
homestead of 160 acres, there was no occasion for a further sélection for that 
purpose from the inherlted lands. No distinction is made between the heirs. 
They might or might not be members of the tribe, and, where there were a 
number of helrs, each would take hls undlvided share. It is qulte évident 
that there is no basis for Implylng the requlrement that in such case there 
should be a sélection of a portion of the allotment as a homestead, and ail 
the lands allotted under paragraph 22 are plalnly upon the same footing. 
"While it appears upon the record that, in the présent case, separate certiflcat- 
es of allotment were Issued for homestead and surplus lands, thls was wlth- 
out the sanction of the statute. 

"In the agreement with the Creek Indlans (Act of March 1, 1901, 31 Stai 
861, 870), it was provided that in the case of the death of a citizen of the 
trlbe after hls name had been placed upon the tribal roU made by the Com- 
mission, and before recelvlng his allotment, the lands and money to which he 
would bave been entitled, If living, should descend to bis heirs, 'and be al- 
lotted and distributed to them accordlngly.' The question arose whether in 
such cases there should be a désignation of a portion of the allotment as a 
homestead. lû an opinion under date of March 16, 1903, the then Assistant 
Attorney General for the Interior Department (Mr. Van Devanter) advised 
the Secretary of the Interior that thls was not required by statute. We 
said: 'After a careful considération of the provisions of law pertinent to the 
question presented, and of the vlews of the Commissloner of Indlan AfEairs 
and the Commission to the Five Clvilized Tribes, I agrée with the latter that, 
in ail cases where allotment is made dlrectly to an enrolled citizen, it is 
necessary that a homestead be selected therefrom and conveyed to hlm by 
separate deed, but where the allotment Is made dlrectly to the heirs of a 
deceased citizen there is no reason or necessity for designating a homestead 
out of such lands or of givlng the heirs a separate deed for any portion of 
the allotment, and therefore advise the adoption of that rule.' It is true that 
under the Creek agreement, in cases where the ancestor died before allotment, 
the lands were to be allotted dlrectly to the heirs, while under the Choctaw 
and Chickasaw agreement the allotment was to be made in the name of the 
deceased member and 'descend to his heirs.' This, however, is a merely formai 
distinction, and implles no différence in substance. In both cases the lands 
were to go immediately to the heirs and the mère circumstance that under 
the language of the statute the allotment was to be made in the name of the 
deceased ancestor Instead of the names of the heirs furnishes no reason for 
implylng a' requlrement that there should be a désignation of a portion of the 
lands as homestead. 

"We hâve, then, a case where ail the allotted lands golng to the heirs are 
of the same character, and there is no restriction upon the right of aliéna- 
tion expressed in the statute. Had the lands been allotted in the Ufetlme of 
the ancestor, one-half of them, constltutlng homestead, would hâve been free 
from restriction upon his death. The only difflculty sprlngs from the lan- 
guage of paragraph 16, llmitlng the right of heirs to sell 'surplus' lands. 
But, on examinlng the context, it appears that thls provision is part of the 
scheme for allotments to living members, where there is a ségrégation of 
homestead and surplus lands, respectively. Whatever the policy of such a 
distinction which glves a greater freedom for the disposition by heirs of 
homestead lands than of the additional lands, there is no warrant for Import- 
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Ing it Into paragraph 22, where there ft no such ségrégation. It would be 
manlf estly inappropriate to Imply the restriction in such cases so as to make 
it applicable to ail the lands talien by the helrs, and there Is no occasion, or 
authorlty, for creating a division of the lands so as to impose a restriction 
upon a part of them. ■ 

"There being no restriction upon the right of aliénation, the heirs In the 
cases involved in this appeal were entitled to make the conveyances. ïhe 
bill alleged that the tracts embraced in thèse conveyances were 'allotted 
lands,' and certificates of allotment had been Issued. Thèse Indian heirs 
were vested with an interest In the property whieh In the absence of any 
provision to the contràry was the subject of sale. The fact that they were 
'full blood' Indians makes no différence in this case, for, at the time of the 
conveyances in question, heirs of the full blood taking under the provisions 
of paragfaph 22 of the supplemental agreement had the same right of aliéna- 
tion as othèr heirs. 

"It does not appear from the allégations of the bill whether patents for the 
lands had been issued to the Indian grantors before the conveyances were 
made. But, as the lands had been duly allotted, the right to patent was es- 
tablished; and there was no restriction In cases under paragraph 22 upon 
aliénation of the landS prior to the date of patent. There was undoubtedly 
a complète équitable interest whlch, In the absence of restriction, the owner 
could convey. Doe v. Wilson, 23 How. 457 [16 L. Ed. 584] ; Crews v. Bur- 
cham, 1 Black, 352 [17 L. Ed. 91] ; Jones v. Meehan, 175 U. S. 1, 15, 18 [20 
Sup. et. 1, 44 L. Ed. 49]. And any contention that the conveyances were 
Invalid solely because they were made before the issuanee of patent, the 
lands not being under restriction, would be met by the proviso contained In 
section 19 of the act of April 26, 1906 (chapter 1876, 34 Stat. 144): 'Provided 
further, that conveyances heretofore made by members of any of the Five Civ- 
lllzed ïrlbes subséquent to the sélection of allotment and subséquent to re- 
moval of restrictions, where patents thereafter issue, shall not be deemed or 
held invalid solely because said conveyances were made prior to issuanee and 
recording or dellvery of patent or deed ; but this shall not be held or con- 
strued as affecting the validlty or Invalidity of any such conveyance, except 
as hereinabove provided ; and every deed executed before, or for the making 
of whieh- a contract or agreement was entered into before the removal>of re- 
strictions, be and the same is hereby, declared void.' 

"We are therefore of the opinion that the bill is without equity as against 
the appellants for the reason that the conveyances were not executed in vio- 
lation of any restrictions Imposed by Congress, and that the demurrer should 
bave been sustained upon this ground." 

In the original Creek Agreement, approved March 1, 1901, section 
3 provided for the allotment of the lands among the citizens so as 
to give to each an equal share of the whole as nearly as may be, 
and then more specifically provided for the amount each member 
should receive. Section 7 of the same agreement provided that lands 
allotted to citizens should not at any time be incumbered, etc., prior 
to the date of the deed therefor to the allottee, and that such land 
should not be aliénable by the allottee or his heirs at any time be- 
fore the expiration of fiye years from the ratification of the agreement, 
without the approval of the Secretary of the Interior. It further 
provided that each citizen should sélect from his allotment a home- 
stead whieh should be nontaxable, inaliénable, etc., for 21 years, for 
whieh he should hâve a separate deed. Then follows intervening sec- 
tions having no bearing on the question hère up to section 28. By 
the latter section it was provided: 

"AU citizens who were living on the first day of April, 1899, entitled to be 
ehrolled under sec. 21 of the act of Congress approved June 28, 1898, entitled 
'An act for the protection of the people of the Indian Terrltory and for other 



424 197 FEDERAL.' BEPOETEE 

ï)urpioseg,' fehaU be placed upon the rôUs to be made by said Commission trader 
said ' act of Congress, and if any such citizen bas died sinee that time, or 
may faereafter die, before recel vlng bis allotments of lands and distributive 
sbare of ail tbe funds of the trlbe, the lands and money to whlch he would 
be entitled if livlng, shall descend to bis heirs accordlng to the laws of de- 
scent and distribution of the Creek Nation, and be allotted and distributed 
to them accordingly." 

By the Suppleniental Greek Agreemënt, it was provided: 

"Sec. 16. Lands allotted to citizens shall not in any inanner whatever, or 
at any timé, * * ♦ be allenated by the allottee or bis heirs before the 
.expiration of flve years from the date of the approval of thls supplemental 
agreemënt, except with the approval of the Secretary of Interior. Each citi- 
zen shall sélect * * ' a homestead which shall be and remain non-tax- 
able, inaliénable, and free from any encumbrance whatever for 21 years from 
the date of the deed therefore, and a separate deed shall be issued to each 
allottee for bis homestead in which this condition shàll appear." 

By section 20 of the Supplemental Agreemënt it appears that it 
was intended to modify and supplément the Original Agreemënt, 
and repeal any conflicting provision in that agreemënt or any prior 
agreemënt, treaty, or law. So that, if the land was allotted to 
thèse heirs before the taking effect of the Supplemental Agree- 
mënt, then their rights are fixed by the Original Agreemënt; if 
afterward, then, so far as the inquiry hère is concerned, their 
rights are fixed by the Original Agreemënt as amended by section 
16 of the Supplemental Agreemënt above quoted. The bill, how- 
ever, while not giving the date of the allotment, allèges that the 
lands passed to the heirs under and by virtue of the Original Creek 
Agreemënt. Does the provision of section 7 of the Original Agree- 
mënt, or of section 16 of the Supplemental Agreemënt, that the lands 
allotted to citizens shall not be aliénable by the allottee or his heirs 
for the period of five years, apply to lands of the character involved 
in this case, or is that restriction to be confined in its application to 
lands allotted direct to living members and not to the lands allotted 
to heirs of deceased members? 

In the Choctaw-Chickasaw Agreemënt, after providing for allot- 
ments to living members, and for the sélection of homesteads by 
them, inaliénable for life, not exceeding 21 years, section 16 pro- 
vided a term of restrictions upon the sale of lands other than home- 
steads allotted to members. Then section 22 provided that the lands 
of any member dying before receiving his allotment should be al- 
lotted in his name, and should descend to his heirs according to the 
Arkansas law. Justice Hughes décides that in such case there is no 
Warrant of law for selecting a honiestead out of such an allotment. 
He further décides that the Choctaw-Chickasaw Agreemënt contem- 
plated two classes of allotments: (1) Allotments to members of the 
tribes and to freedmen living at the time of the allotment; and (2) 
allotments made in the case of enrolled members entitled to allot- 
ment but dying before actual allotment had been made, and that the 
restriction prescribed in section 16 applies to the former, and not to 
thé latter. In the Creek Agreemënt the Commission is deahng with 



PHŒNIX LUMBEE CO. V. REGENTS OT THE UNIVEBSITT OF IDAHO 425 

iatïother one of the Five Tribes, but with the same object in view, 
thàt of the allotment of the tribal lands to the individual members, 
and the agreement is so similar to the Choctaw-Chickasaw Agree- 
ment in terms and arrangement, that the two classifications o£ al- 
lotments found by Justice Hughes in the latter agreement mây also 
be said to exist in the former, and, as in the Choctaw-Chickasaw 
Agreement, the restrictions upon aliénation must be held to hâve only 
applied to the first class ; that is, allotments to members of the tribe 
living at the time of allotment. 

It follows that on July 26, 1904, London and Ramsey Knight had 
an aliénable interest in the land in question, and the démarrer must be 
overruled. So ordered. 



PHŒNIX LUMBEK CO. T. REGENTS OF THE UNIVERSITY OF IDAHO. 
(Circuit Court, D. Idaho, N. D. September 8, 1908.) 

1. PLEADING (§ 48*) COMPLAINT — SUmCIENCT. 

Under Rev. St. Idaho 1887, § 4168, subd. 2, provldlng that the com- 
plaint, among other things, must contain a statement of the facts con- 
Btituting the cause of action in ordinary and concise language, a com- 
plaint merely alleging that on or about March 30, 1907, défendant was in- 
debted to plaintifC's assignor In the sum of $3,000, which sum was then 
and there due and payable from défendant to plaintifC's assigner, was 
insufflcient for fallure to state the facts eut of which such Indebtedness 
arose. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 105, 106; Dec. 
Dig. § 48.*] 

2. Collèges and TJnivebsities (5 10*) — States (§ 191*) — Public Coepoeation 

— State Board of Regknts — Action Aqainst State. 

Coust. Idaho art. 9, § 10, provided that the location of the TJniverslty 
of Idaho as established by existing laws was thereby conflrmed, and that 
ail the rlghts, immunlties, franchises, and endowments previously granted 
thereto by the territory were perpetuated unto the University; that 
■the Régents should hâve gênerai supervision and control of the funds of 
the University under such régulations as might be prescribed by law. 
By Territorial Act Jan. 30, 1889 (Laws 1888-89, p. 17), the University 
was established and Its government vested in a Board of Régents, to be 
appointed by the Governor ; the board to constitute a body corporate as 
"The Régents of the University of Idaho," and should possess ail the 
powers necessary or convenient to accomplish the objects and perforai 
the duties prescribed by law, and should hâve the books, records, build- 
ings, and other property of the University. The board elects its own 
président, secretary, and treasurer, whose duties are similar to corres- 
pondlng officers in private corporations. EeU, that the Régents of the 
University had Implled power to sue and be sued, and that an action 
brought against them was not objeetionable as in effect an action against 
the state, without the state's consent to be sued. 

[Ed. Note. — For other cases, see Collèges and Unlversities, Cent. Dig. 
S 9; Dec. Dig. § 10;* States, Cent. Dig. §§ 179-184; Dec. Dig. § 191.* 

What are suits against states withln constltutlonal amendment eleven, 
see note to Murray v. Wilson DlstlUing Co., 92 C. C. A. 25.] 

*For other cases see same topic & i numbsb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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At LaW. Action by the Phœnix Lumbér Company against the Ré- 
gents of the University of Idaho. On demurrer to the complaint. 
Sustained in part. 

Post, Avery & Higgins, for plaintiff. 
Forney & Moore, for défendant. 

DIËTRICH, District Judge. [1] Upon the ground that the com- 
plaint does not state facts sufficient to cbnstitute a cause of action, 
the demurrer must be sustained. The plaintifï sues as the assignée 
of James A. Cojson & Son, and, apart f rom the formai allégations 
of corporate existence and of jurisdictional facts, the charge is : 

"That on or about March 30, 1907, the défendant was indebted to James 
A. Colson & Son * » * In thé sutn of three thousand dollars ($3,000.00), 
vvhieh sum was then and there due and payable from said défendant to said 
James A. Colson & Son." 

Assignment, demand for pa)Tnent, and refusai to pay are averred, 
but neither directly nor indirectly does the plaintiff plead the facts 
or circumstances upon which the claim of indebtedness is based. 
By subdivision 2 of section 4168 of the Revised Statutes of Idaho 
it is provided that a complaint, among other things, must contain 
"a statement of the facts constituting the cause of action in or- 
dinary and concise language." While brevity in pleadings is to be 
commended, the Code contemplâtes that the ultimate facts, as dis- 
tinguished from mère conclusions, shall be detailed with sufficient 
particularity to apprise the défendant of the basis of the plaintiff's 
claim. For the plaintiff to allège that the défendant is indebted to 
him, without sétting forth when, where, or how the indebtedness 
arose, is not a statement of "the facts constituting" a cause of action, 
and, in effeçt, is little more than a demand for judgment. Swanholm 
V. Reeser, 3 Idaho (Hasb.) 476, 31 Pac. 804. The reason of the rule 
applies with great force in a case where, as hère, it is sought to 
charge indebtedness upon a party whose functions are spécial, and 
whose legitimate activities are measurably circumscribed. It is there- 
fore thought that the plaintiff, in order to state a cause of action, 
must set forth the facts out of which the assigned indebtedness arose 
with sufficient détail and completeness to disclose an obligation within 
the scope of defendant's authority, and a fulfillment by the plain- 
tiff and its assigner of the conditions précèdent to its right success- 
fully to maintain the suit. 

[2] It is further contehded by the défendant that this is in effect, 
a suit against the state of Idaho, and therefore it cannot be main- 
tained. By an act of the Législature of the Territory of Idaho, ap- 
proved January 30, 1889 (LaWs 1888-89, p. 17), the University of 
Idaho was established at the town of Moscow, and its government 
was vested in a Bdard of Regènts, tb bè appointed by the Governor. 
"The Board of Régents," it was provided, "shall constitute a body 
corporate by the name of 'The Régents of the University of Idaho,' 
and shall possess ail the powers necessary or convenient to accomplish 
the objects and perform the duties prescribed by law, and shall hâve 
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the custody of the books, records, buildings and other property of 
said University." The board elects its own président, secretary, and 
treasurer, whose duties are similar to those of corresponding officers 
in privàte corporations. By-laws may be adopted by the board pre- 
scribing spécifie ruies for the conduct of its officers and fixing the 
amount of the treasurer's bond. It is also vested with power to en- 
act laws for the government of the University, to make expenditures 
for the érection of suitable buildings, and for the purchase of ap- 
paratus and library, and to employ and discharge professors and in- 
structors. "The treasurer of said board," the act providés, "shall, 
out of any moneys in his hands belonging to said board, pay ail 
orders drawn upon him by the président and secretary thereof, when 
accompanied by vouchers fully explaining the character of the ex- 
penditure." At the close of each fiscal year the Régents, through 
their président, are required to report in détail to the Governor the 
progress, conditions, and wants of the University, the amount of 
receipts and disbursements, and such other information as may be 
deemed to be important. The object of the University is "to provide 
the means of acquiring a thorough knowledge of the various branches 
of learning connected with scientific, industrial and professional pur- 
suits." 

By section 10 of article 9 of the Constitution of Idaho, it is pro- 
vided that: 

"The location of the University of Idaho as established by existing laws is 
hereby conflrmed. Ail the rights, immunities, franchises and endowment's 
heretofore grantpd thereto by the Territory of Idaho are hereby perpetuated 
unto the said University. The Régents shall bave the gênerai supervision 
of the University and the control and direction of ail the funds of and appro- 
priations to the University, under such régulations as may be preseribed by 
law. » » •" 

Clearly the University is a public institution, and, in its govern- 
ment, the corporation thus created performs certain administrative 
functions of the state. It is, of course, not pretended that an in- 
dividual can maintain an action against the state unless it consents 
to submit itself to the jurisdiction of the courts, but this exemption 
the state may waive; and assuming, therefore, that th'e défendant was 
brought into existence and is maintained only for the purpose of per- 
forming certain administrative functions which might hâve been per- 
formed directly by the state, through its executive officers, the ques- 
tion is whether in creating the défendant corporation it was con- 
templated that, among other things, it should hâve the power to sue 
and be sued. Subject to rules of conduct generally applicable to 
trustées, and limited only by the purpose of their incorporation, the 
Régents were clothed with plenary power, and their acts were not 
dépendent for their validity upon the approval of any other oflîicer 
or board. They were authorized both to enter into and to fulfill 
their contracts, and to pay, as well as to incur, indebtedness. True 
it is that neither the act creating the défendant nor any subséquent 
statute expressly confers the power to sue or be sued, but there was 
no attempt on the part of the Législature expressly to define ail of 
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the powers delegatèd to the défendant. It is provided that the Board 
of Régents "shall constitute a body corporate, * * * and shall 
possess ail the powers necessary or convenient to accomplish the ob- 
jects and perform the duties prescribed by law." Its organization is 
closely assimilated to that of a private corporation, one of the or- 
dinary incidents of which is the power to sue and be sued. When 
for its own convenience and to eflfect some spécifie object a state 
créâtes an agency under a corporate name, and confers upon it cor- 
porate powers, it cannot bedoubted that in relation to such object 
it may divest itself of its sovereign character, and may subject such 
corporation to the Hability to be sued; and this I think was the in- 
tention of the Législature in creating the défendant. The modem 
tendency is to place municipal corporations and other boards and 
bodies performing public administrative functions within the juris- 
diction of the courts, and sUch, generally speaking, has been and is 
the policy of the state of Idaho. Its counties may be sued ; its towns 
and villages; its school districts. It has created and maintains other 
public institutions not essentially différent in character from the Uni- 
versity. There are, for instance, the two State Normal Schools, and 
the State Academy, ail strictly educational, and ail public in char- 
acter. There is also the State Industrial School, both reformative 
and educational, but also of a public character. The goVernment of 
each of thèse institutions is vested in a board appointed by the Gov- 
ernor of the state, not incorporated, but expressly declared to bave 
'the power to sue and be sued. Upon the other hand, while the Board 
of Régents has not been expressly invested with the power to sue 
and be sued, it is declared to be a. body corporate, and by gênerai 
language is clothed with ail power necessary and convenient to ac- 
complish the object of its création. No reason is, or can be, given 
why the other. boards should be subjected to the liability of suit, and 
the Board of Régents be exempted therefrom. It is clearly the pol- 
icy of the state, in conf erring the power tô contract and incur liability, 
to open the doors of the courts for the enf orcement of such contracts 
both by and against such boards. Indèed, it may well be doubted 
whether thèse boards would be able to contract with the public upon 
favorable terms if it were understood that they are not suable, and 
that, in case of disagreenients; parties who hâve dealt with the board 
are remediless in the courts. 

The objection is urged that, if a judgment is rendered against the 
défendant, it follows that the coUrt may direct the sèizure and sale 
of its property-^that is, of the University — in order to satisfy the 
judgment, and that no such resuit could hâve been contemiplated by 
the Législature. The objection goes, not to the power of the Lég- 
islature to subject the défendant to the jurisdiction of the courts, 
but, in the absence of an express provision to that effect, the consid- 
ération is suppGsed to militate against the reasonbleness of the view 
that the powér ôf the défendant to be sued is implied. It is not at 
this time necessary to décide in what manner a judgment could or 
should be enforcèd against the défendant, or whether the court could 
or would, fot the purpose of executing its judgment, cause the prop- 
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erty of the défendant to be seized and sold. Assuming that such 
contingency is within the range of légal possibilities, it is not obvions 
why the Législature should be shocked any more by the contempla- 
tion of such seizure and sale than by the seizure and sale of the 
property under the control of the board of the State Normal at the 
city of Lewiston, or of the Industrial School at St. Anthony. The 
Législature has clearly and unequivocally provided that thèse boards 
may be sued, and hence that judgments may be entered against them, 
and it is not apparent why a judgment against the Board of Régents 
could not and should not be enforced in the same way and to the 
same extent as judgments against thèse boards. While the question 
was not raised, the power of the board to sue and be sued was rec- 
ognized in American Bonding Co. v. Régents of the University, 11 
Idaho, 163, 81 Pac. 604. See, also, State University v. Bruner, 66 
111. App. 665 ; Sinking Fund Com. v. Northern Bank, 1 Metc. (Ky.) 
174; Bank of United States v Planters, 9 Wheat. 904, 6 L. Ed. 24-1-, 
Upon ail grounds, therefore, except the insufficiency of the com- 
plaint, the demurrer will be overruled, and upon that ground it is 
sustained with leave to the plaintiiï to serve and file an amended com- 
plaint within 20 days from the date hereof. 



UNITED STATES ex rel. TENNESSEE PRODUCERS' MÂRBLE CO. et a 
V. EMPIRE STATE SURETY CO. 

(District Court, S. L Mississippi, Jackson Division. May. 1912.) 

No 6,568. 

1. Onited States (§ 67*) — Conteactors' Bonds — Action fob Benefit or 

SUBCONTRACIOR — DEFENSES. 

In an action by one furnishing material to a subcontractor for a gov- 
ernment building, on the bond of the principal contracter conditloned as 
requlred by Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S, Comp. St. Supp 
1911, p. 1071), to recover a balance due for such material, the surety oi 
the bond cannot set ofC a claim for damages alleged to hâve been sus- 
tained by the subcontractor because of plalntlff's delay In furnishing tht 
material, where no such claim was made by the subcontractor itsel. 
which accepted and used the material and later promised to pay for tht 
same. 

[Ed. Note. — For other cases, see Cnited States, Cent. Dig. § 50; Dec 
Dlg. i 67.*] 

2. United Statks (§ 67*)— Contractoes' Bonds — Action for Benefit of 

Subcontractor — Défenses. 

In an action by a subcontractor on a overnment building against the 
eurety on the bond of the principal conrractor under Act Feb. 24, 1905. 
c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1911, p. 1071), where one who 
furnished material to such subcontractor joins In the action and is at- 
judged entitled to recover a balance due therefor, défendant is entitlec 
to a déduction of the amount of such recovery from the amount whlch 
would otherwlse be recoverable by the subcontractor. 

[Ed. Note. — For other cases, see United States, Cent. Dlg. § 50; Dec. 
Dig. § 67.*] 

•For other cases see same topio & § humbbh In Dec. & Am, Digs. 1907 to date, & Rep'r Indexj» 
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At liEW. Action by the United States, on the relation of the Ten- 
nessee Producers' Marble Company and the State Bank & Trust Com- 
pany, against the Empire State Surety Company. Judgment for plain- 
tiff. 

R. H. & J. H. Thompson, of Jackson, Miss., for plaintiff Tennessee 
Producers' Marble Co. 

Wells & Wells, of Jackson, Miss., for plaintiff State Bank & Trust 
Co. 

Watkins & Watkins, of Jackson, Miss., for défendant. 

NILES, District Judge. In this cause, the court is called upon 
to décide questions as to two alleged breaches of a bond executed by 
a surety Company for a building contractor. The suit is brought in 
the name of the United States, on the relation of the Tennessee Pro- 
ducers' Marble Company and the State Bank & Trust Company, 
agairist the Emoire State Surety Company; the United States being a 
nominal plaintiff. 

From the record in this cause, it appears that one Harry A. Bishop 
oi Chicago, 111., a mason contractor, entered into a contract with 
the fédéral government to build an annex and other additions to the 
United States courthouse and post office building at Jackson, Miss., 
on December 18, 1908. 

As required by United States statutes, Bishop, before entering upon 
the contract, executed a bond in the penalty of $20,000 with the Em- 
pire State Surety Company as surety. conditioned upon the faithfui 
performance ànd f ulfillment ôf ail the covenants and conditions of 
his said contract. Amonp the stipulations embraced therein was : 

"Now, If the said Harrj A. Bishop shall promptly make payment to ail 
persons supplj^ing him labor and niaterlals In the prosecution of the work 
contemplated by said contract, then, this obligation to be void, otherwise, etc." 

Said bond was executed in compliance with thé United States statutes 
in référence to government contracts. After entering upon the contract, 
Bishop sublet certain marble work provided for in said contract to 
the Southern Mantel & Tile Company, a corporation, which marble 
work the Southern Mantel &: Tile Company agreed to complète in 
accordance with the spécifications of said contract for the sum of 
$1,596.70. The Southern Mantel & Tile :Company, in turn, con- 
tracted with the Tennessee Producers' Marble Company to do cer- 
tain work and furnish the.- marble called for in the contract between 
the said Southern Mantel & Tile Company and Bishop, the con- 
tractor, for the suitl of $1,150. , The Tennessee Producers' Marble 
Company, iïi accordance with its contract with the Southern Mantel 
&,Tile Comfiany, fully and cOmpletely finished its contract. In the 
meantirae, $231.92 had been paid by; the Southern Mantel & Tile 
Company on its contract with the Tennessee Producers' Marble Com- 
pany, leaving a balance due the latter of $918.08. 

April 15, 191b, the Southern Mantel & Tile Company, through its 
président, assigned to the State Bank & Trust Company, Jackson, 
Miss., its "contract covering work at Jackson post office with H. A. 
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Bishop of Chicago." No notice pf this assignment was given Bishop 
or the Empire State Surety Company until October 26, 1910, when 
Bishop was notiiîed by letter of that date by the State Bank & Trust 
Company. Before notice of the assignment, Bishop had paid on his 
contract with the Southern Mantel & Tile Company the sum of 
$541.17, leaving a balance due on said contract of $1,084.53 and un- 
paid. 

The Tennessee Producers' Marble Company sues for the balance 
of its account for labor and material furnished the subcontractor, 
the Southern Mantel & Tile Company, amounting to $918.08. The 
State Bank & Trust Company, assignée of the Southern Mantel & 
Tile Company, brings their suit against the Empire State Surety 
Company, surety on the bond of Bishop, for the fuU amount of the 
contract, $1,575. 

As to the claim of the Tennessee Producers' Marble Company, 
the Empire State Surety Company dénies liability on the ground that 
the marble company obligated itself to perform its contract with the 
Southern Mantel & Tile Company on or before June 1, 1910, but 
did not so complète until about September 15, 1910, thereby causing 
the Southern Mantel & Tile Company certain losses by reason of 
such delay, to the amount of about $500, which damages should be 
deducted from plaintiff's recovery, and which damage the surety Com- 
pany pleads by way of offset thereto. 

In answer to the claim against it by the State Bank & Trust Com- 
pany, the surety company dénies liability on the ground that the 
Southern Mantel & Tile Company, assigner of the State Bank & 
Trust Company, contracted with Bishop for certain work and ma- 
terial to be used in the said government building, in the sum of $1,- 
595, and that Bishop had paid the Southern Mantel & Tile Company 
the sum of $544.63, as set forth, without notice of any assignment 
to the State Bank & Trust Company, and that the surety company 
is therefore entitled to a crédit of the amount of said payments. 
Further, that the Southern Mantel & Tile Company contracted with 
the Tennessee Producers' Marble Company, one of the plaintifïs in 
this suit, to do certain work, and furnish certain material to be used 
in the said annex to the fédéral building at Jackson, Miss., for the 
sum of $1,150, of which $231.92 had been paid by the Southern Man- 
tel & Tile Company, leaving a balance of $918.08 due and unpaid 
to the Tennessee Producers' Marble Company, and that this balance 
owing by the Southern- Mantel & Tile Company to the Tennessee 
Producers' Marble Company would hâve to be reduced from any 
balance which would otherwise be coming to the Southern Mantel & 
Tile Company, or the State Bank & Trust Company, its assignée. 
And, finally, that the assignée, the State Bank & Trust Company, has 
no right of action under the statute sued on in this cause. 

The déclaration of the Tennessee Producers' Marble Company was 
fîled in court on November 16, 1911, and afterwards, December 16, 
1911, upon an order of the court, the State Bank & Trust Company 
was permitted to file its claim in this action. 

[1] While there may be difficult .questions raised in this contro- 
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vet'sy'feapëèting thè rights of the State Bank & Trust Company, as- 
signée 6f Southern Mantel & Tile Company, it is clear that the plain- 
tiff Tennessee Producers' Marble Company is entitled under the 
statute (Act Feb. 24, 1905, c. 778, 33 Stat, 811 [U. S. Gomp. St. 
Supp. 1911, p. 1071]) to rècover its debt with interest for the proper 
amoUnt of its âccount, as the work and material furnished was used 
in the United States courthouse and post office building at Jackson, 
aiid worth the sum chargèd. The right to' so recover is admitted 
by ail the parties to this action; but it is contended by the défend- 
ant surety company and the State Bank & Trust Company that the 
alleged damages sustained by the Southern Mantel & Tile Company 
should be deducted from the amount claimed by the marble company. 
Frotn the proof, it appears that there was some delay in the ship- 
ments of marble from the quarries of the Tennessee Producers' Mar- 
ble Company, which undoubtedly delayed the Southern Mantel & Tile 
Company in the completion of its contract. On the other hand, it also 
appears that the time of delivery of the marble was not specified in 
the contract ; that the marble as it came was ,accepted and used ; and 
in a letter under date of December 1, 1910, to the marble company, 
the Southern Mantel & Tile Company promised to pay the full amount 
of its debt. In this letter, no expression hinting at damage for de^ 
lay occurs. As this letter was the last in point of time introduced, 
it is presumably the last word from this corporation before its un- 
timely financial dissolution. This letter reads as follows : 

"We hâve made a strenuous effort to let you hâve sorjiemoney on account, 
but we hâve been utterly tinàble to realize collection for this account Xo 
be frank, our Inability to eoUect on this contract bas got us in a very eœ- 
barrassing position as we bave a great deal of pur own money tied up in it, 
and whlle we realize your delay in f urnishing the material causing delay 
to Bishop Is hîs main ground for not paying us, still we hold no ill feeling in 
this matter and would certainly send you some money if it were possible to 
get it. However, we vt^ould be willing to close one-half of the accouiit by 
three notes If you could use saine to your advantage, and possibly in the 
meantinie we could get some kind of settlement out of Bishop. 

"ïours very truly, [Signed] Southern Mantel & Tile Co., 

"By H. M. McCarthy, Près." 

In other words, the Southern Mantel & Tile Company acknowledges 
its debt' in the full amount, and promises to pay as soon as possible, 
and while stating that Bishop's refusai to pay it was caused mainly 
by delày occasioned by slow delivery of the marble, still no hard 
f eeling was entertained. T^e Southern Mantel & Tile Company, 
therefore, does not dispute: the claim of the marble company; on the 
contrary, it admits it in writing, coupled with a promise to pay, eagerly 
offering to exécute its short time notes for the exact amount. 

Under the plain words of the statute, the marble company is en- 
titled to its claim in full. It furnished the work and material which 
went into this government building, and this claim should not be 
rèduced by alleged ■ damages, because ' the Southern Mantel & Tile 
Company claim none, but admitted the correctness of the claim. 

The admission of the correctness of the account of the marble 
company long af ter the completion of the contract, and that no dam- 
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agës were to be charged against it, and entire absence of ill feeling, 
accompanied with a promise to pay and an earnest désire so to do, 
puts an end to any claim for damages against the marble company. 
As to whether the right to damages is an independent cause of ac- 
tion, the légal title to which is not in the défendant to this suit, and 
therefore not carrying the right to plead it, need not be discussed, as 
under the proof no damages were sustained, or, if so, the marble 
Company was exonerated from any such liability. 

[2] We now come to a discussion of the claim of the State Bank 
& Trust Company, the assignée of the Southern Mantel & Tile Com- 
pany. Counsel for this plaintiff advance the idea that, as far as the 
State Bank & Trust Company is concerned, one of three judgments 
can be entered, to wit : 

"First. A judgment for the $1,000 sued for. 

"Second. A judgment for the $150, or thereabouts, admitted due by the de- 
fendant, plus the damages charged against the Tennessee Producers' Marble 
Company, fixed undisputedly by MeCarthy at $563, or a total judgment of 
$713. 

"Third. A judgment of only $150." 

Counsel insists that the first of said judgments, to wit, the $1,000 
sued for, should be awarded, though anticipating objection would at 
once be raised, to the effect that if both the Tennessee Producers' 
Marble Company and the State Bank & Trust Company, assignée, 
should be allowed to recover, it would be to permit a recovery from 
the surety company of a sum greater than the contract price at which 
the subcontractor took the entire contract. Counsel, having treed his 
bear, proceeds "to shoot him up," contending: That the Tennessee 
Producers' Marble Company actually furnished $918 worth of work 
and material that went into the government building, and that the tes- 
timony shows that the Southern Mantel & Tile Company actually 
put in labor and material in said government building the sum of 
$1,590.70, without ever paying for the marble and work furnished 
by the Tennessee Producers' Marble Company. That because ail 
material and lalsor going into a government building should be paid 
for as provided for by a beneficent statute, therefore, both amounts 
claimed by the State Bank & Trust Company and the Tennessee Pro- 
ducers' Marble Company should be paid by the défendant, the Empire 
Surety Company. That Bishop should hâve protected himself by 
requiring a bond of the Southern Mantel &. Tile Company, conditioned 
not only to complète the work as specified, but to pay for ail labor 
and material which went into the government building on his con- 
tract, just as the United States required Bishop to enter into such a 
bond. Then counsel adds that, as no question of priority of time be- 
ing prior in right can arise in this case, the only question of liability 
is the amount of the bond, which, in this case, is $20,000, and, until 
it is exhausted, no question of priority of right can arise; that the 
only limitation in right is the exhaustion of the bond. It therefore 
is liable for both claims in full. 
197 F. —28 
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Counsel for the Empire State Surety Company dénies that under 
the statute the contracter or subcontractor who may sue upon the 
bond shall be paid in full the amount of his contract when his sub- 
contractor resorts to the bond for the amount of his claim, and for 
authority cites Cyc. vol. 39, p. 738 et seq., to the efïect that in ail 
the décisions rendered by the Suprême Court of the: United States, 
and other courts affecting this stàtute, there iS no instance where a 
contracter and subcontractor were both permitted to recover under 
the same contract. 

The court inclines to the theory that it was never intended un- 
der this statute that two recoveries could be had on the same bond, 
and the very objection anticipated by counsel for the State Bank 
& Trust Company is one that cannot be overcome. To quote coun- 
sel: 

"To allow both the Tennessee Produçers' Marble Company and the State 
Bank & Trust Company, assignée, to recover, * * • would be to permit 
a recovery from the bondsman of the government contracter for more than 
the contract price at whlch the subcontractor took the entire contract for." 

To so hold would be to swing wide the doors to the perpétration of 
rank frauds and jobbery. 

It being considered that the claim of the Tennessee Produçers' 
Marble Company is a just one and should be paid in full, upon whom 
does liability fall? Primarily, upon the Southern Mantel & Tile 
Company, which is insolvent and cannot pay without the claim of 
the Tennessee Produçers' Marble Company is paid from the proceeds 
of such an amount as the Southern Mantel & Tile Company, by its 
assignée, may recover from the Empire State Surety Company on 
the bond of Bishop, the contracter. 

The surety company contends that, as it was primarily the duty of 
the Southern Mantel & Tile Company to pay the claim of the Ten- 
nessee Produçers' Marble Company, it (the surety company) can plead 
said claim by way of défense, and not as an offset. 

Objection, however, is made by the State Bank & Trust Company 
that the Surety company is now seeking in this action tp set off against 
the State Bank & Trust Company, assignée, the claim of the Tennessee 
Produçers' Marble Company against it, and which it has no right to do ; 
that in this action, which is one in a court of law, Bishop, the prin- 
cipal contractor, is not a party hereto; that Bishop could hâve gone 
into a court of equity, enjoined both of thèse actions, brought in ail 
the parties, and asked in equity that the set-off of the principal be al- 
lowed as a set-oflf of the surety, citing in support of his contention 
32Cyc. p. 321. 

The court inclines to the view that the surety company is entitïed 
to plead the claim of the Tennessee Produçers' Marble Company as 
a défense to the suit of the State Bank & Trust Company, and that 
the authority thus cited is unavailing. 

The statute under which this suit is brought provides in such 
cases that the parties shall "havé their rights and claims adjudicated 
in such action and judgment rendered thereon, subject, however, to 
the priority of the claim and judgment of the United States." 
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This view of the court is further strengthened by the ruie laid 
down in Smith v. Clopton, 48 Miss. 66 : 

"It Is the suggestion of enllghtened reason that whatever défenses niay be 
estaWished and availed of by a surety in a court of equlty agalnst the col- 
lection of a debt may be averred and proved In a court of law." 

Further, under section 3734, Code of Mississippi 1906, it is made 
the duty of every surety when sued alone to set up by way of défense 
ail matters by which the principal could avail himself. 

Finally, though not actually, to ail intents and purposes, Bishop, the 
contractor, is before the court. Substantial justice can be done ail 
the parties, and the matters in controversy adjudicated. 

In view of the foregoing, the court is of the opinion that the Em- 
pire State Surety Company is indebted to the State Bank & Trust 
Company, assignée, in the sum of $1,084.53, with interest, less the 
amount of the claim of the Tennessee Producers' Marble Company 
against the Southern Mantel & Tile Company, to wit, $918.08; and, 
further, that the Empire State Surety Company is indebted to the 
Tennessee Producers' Marble Company to the amount of its claim, 
to wit, $918.08, with the proper interest charges, and that judgment 
should be enter ed in accordance therewith. 



CITTZBNS' INS. CO. v. CLAY et al. 
(District Court, E. D. Kentueky. Jnne 10, 1912.) 

1. Instttîance (§ 3*) — Power of State to Regulate Business. 

The business of flre Insurance is oue which from its charaeter and 
the capital required is in comparatively few hands, which bas a teudeucy 
to prevent free compétition, and is also a quasi public, as dlstinguished 
from a strictly tirlvate, business, which facts render It subject to reason- 
able State régulation. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 3; Dec. Dlg. 
i 3.»] 

2. CoNsTiTunoi^W, Law (§§ 242, 208*) — Insurance (§ 4*) — State REOUI.A- 

iioN OF Rates— Kentucky Statute. 

A fire insurance Company of another state doing business in Kentucky 
tinder a'iicense annually renewed is not entitled to a prellminary in- 
juuction to restrain enforcement of the State Insurance Rate Law (Laws 
Ky. 1912, c. 5), which became effective March 4, 1912, creating a State 
Insurance Board, with power to requlre certain data to be furnished by 
companles doing business in the state, and therefrom to estabJlsh rates 
which shall be the only lawful rates on the gronnd that It is unconstitu- 
tional as depriving eomplalnant of «ts property without due process of 
law, or denying it the equal protection of the laws, at least in advance 
of any action of the board flxing rates. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dig. §§ 691. 
847; Dec. Dig. §§ 242, 298;* Insurance, Cent. Dlg. | 4; Dec. Dig. § 4.*] 
8, CoNSTiTUTroNAL Law (I 242*) — Bqual Protïxtion of Laws. 

A provision in a state statute for classification of Insurance companies 
for rate-fixing purposes does not render It unconstltutional as denying 
to some the equal protection of the laws. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dlg. i 691 ; 
Dec. Dig. I 242.*] 

•For otber caaei ge« came tapie ft S kumbkb la Dee. ft Am. Dlgi, TO7 to date, t Rep'r Indexas 
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In Equity. Suit by the Citizens' Insurance Company against Matt 
C. Clay and others. On motion for preliminary injunction. Motion 
denied. 

The Kentucky State Insurance Kate Law, effective Mardi 4, 1912, provided 
that a State Insurance Board be created; that fire iusurance companles file 
with the board spécifie data regarding the Insurance rates In force in ail 
■localities in the state and affecting the propriety of sueh rates; that the 
board shonld then fix and publish schedules and tables showlng suffleient 
basls for forming a reasonable rate for every Insurance risk in the state ; 
that the rate obtained by the application of thèse schedules shall be the law- 
ful rate" in'th« state, and that it shall be unlawful to use any other rate; 
ithat no insurance company shall engage or participate in Insurance in the 
state until it has complied with the act, and no company or agent shall write 
insurance at any différent rate from that fixed, or make any refund or con- 
cession; that the Circuit Court may review and vacate any rate-flxing or- 
der found to be unreasonable, unjust, excessive, or inadéquate; that those 
violatjng the act shall suffer prescribed penalties, :including suspension or 
revocation of license; and that purely mutual or profit-sharing companies 
or co-operative companies, not operating for profit, and chureh insurance com- 
panles, should be exèmpted from tlie act. The board was organized and 
demandéd from the insurance companies the spécifie data. Therenpon com- 
plainant, a Missouri corporation, holding an annually renewed license in Ken- 
tucky, ^ledits bill asking an Injunction against the enforcement of the law, 
claiming thàt the law is invalid becàuse in violation of the "due process of 
law" and "equal protection of the laws" constitutional provisions. 

On motion for preliminary injunction, heard before DENISON, 
Circuit Judge, and COCHRAN and HOLLISTER, District Judees, 
proceeding under section 266 of the Judicial Code (Act March 3, 1911, 
c. 231, 36 Stat, 1162 [U, S. Comp. St. Supp. 1911, p. 236] ). 

PER CURIAM. Having what they think due regard for the set- 
tled rule that a fédéral court of first instance should not déclare a state 
statute unconstitutional, where the question involved is one of law 
and not of fact, unless that court is satisfied to a reasonable certainty 
that such invalidity exists, the majority of the judges who heard this 
application are unable to approve the issue of the preliminary injunc- 
tion which is asked. The following considérations, among others, are 
effective in creating that serions doubt which is sufficient to deîeat the 
motion; ,,:; 

[1] 1. Fire - insurance is à commercial necessity, and its character 
tends to rrionopoly. To engage in the business calls for large capital. 
Practically it is in the hands of a comparatively small number of in- 
surers, who naturally in many things act together or in groups, and 
who are so situa ted as td make compétition in rates subject to easy 
control. Actual combinations to restrain compétition in rates hâve 
been common enough to provoke législation in many states, including 
Kentucky. The reports of the Court of Appeals of that state indicate 
the prevalence of such restrictive agreements, and the existence of such 
législation; Bell v. Louisville Board of Fire Underwriters, 146 Ky. 
841, 143 S. W. 388. True, the bill allèges and the demurrer admits that 
"the business of fire insurance, as carried on in the state of Kentucky, 
and elsewhere, by your orator and other insurance companies, is not a 
monopoly either legally or actually" ; but on the oral argument our at- 
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tention was directed to the Kentucky statute and décision above cited, 
and it was agreed by coùnsel that noncompetitive agreements among 
agents existed in parts of the state. It is enough to say that in this 
business a degree of monopoly is probable, unless prevented by ap- 
propriate législation. It seéms measurably analogous to the elevator 
business involved in Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 11, and 
Budd V. New York, 143 U. S. 517, 12 Sup. Ct. 468, 36 L. Ed. 247. 
And see Carroll v. Greenwich Ins. Co., 199 U. S. 401, 411, 26 Sup. Ct. 
66, 50 E. Ed. 246. 

2. The business of fire Insurance is not impressed with a public use 
in the sensé that the public can demand service; but it has at least a 
quasi public, as distinguished f rom a purely private, character. See 
discussion in Atty. Gen. v. Firemen's Ins. Co., 74 N. J. Eq. 372, 381, 
73 Atl. 80, 414, 29 L. R. A. (N. S.) 1194, 135 Am. St. Rep. 708, 18 
Ann. Cas. 1048. 

3. Recognizing such public character, the business has been sub- 
jected to régulation which would be quite invalid in a purely private 
business, such régulations, for example, as a valued policy law (Ori- 
ent Ins.Co. V. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 L. Ed. 552), 
and an increased recovery penalty (German Alliance Ins. Co. v. Haie, 
219 U. S. 307, 31 Sup. Ct. 246, 55 L. Ed. 229). So,_too, the législa- 
tive right seems to be recognized to the extent of limiting the amount 
of business a company may do in a year, the amount of commissions 
it may pay its agents, etc. Such régulations are familiar, and, so far 
as hâve been brought to our attention, unchallenged ; but they are 
clearly in violation of an unrestricted right of contract. Further, the 
universal System of state régulation tending to make certain the con- 
tinued solvency of the companies is inconsistent with any absolute 
right by the insured to contract for the cheapest Insurance satisfac- 
tory to him. See, also, Noble Bank v. Haskell, 219 U. S. 104, 31 Sup. 
Ct. 186, 55 L. Ed. 112, 32 L. R. A. (N. S.) 1062, Ann. Cas. 1912A, 
487, in connection with the undoubted analogy between banking and 
insurance. 

[2] 4. Complainant is a Missouri corporation. It is permitted to 
do business in Kentucky under a license annually renewed. It cannot 
hâve greater rights than a domestic corporation has in the subject-mat- 
ter now involved. Orient Ins. Co. v. Daggs, supra, 172 U. S. 566, 19 
Sup. Ct. 281, 43 L. Ed. 552, and cases cited. Under the power of 
amending corporate charters reserved by the Kentucky Constitution, 
a gênerai prohibition directed against ail persons and corporations will 
efïect a valid amendment of a corporate franchise, even though the pro- 
hibition might be invalid against individuals. Berea Collège Case, 211 
U. S. 45, 29 Sup. Ct. 33, 53 L. Ed. 81. See, also, the discussion and 
cases cited in Hancock Ins. Co. v. Warren, 181 U. S. 73, 1(>, 21 Sup. 
Ct. 535, 45 L. Ed. 755. The power is clear to refuse a charter to a 
corporation, unless it woUld accept the régulation now proposed ; and 
so the only question must be whether this sort of corporate régulation 
will defeat or substantially impair the object of complainant's license, 
or any right which, pursuant to the license, is vested in complainant to 
the business which complainant has built up. Berea Collège Cas% 
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supra, 21 1 U. S; S7, i29 Sup. Gt. 33, S3 L. Ed. 81 . An amendment to 
a corporate charter fbrbidding a company to charge more than "rea- 
sonable rates" does not seem a clear departure from the field of re- 
served control into the field of confiscation of vested rights. 

S. The board has fixed no rates. Whether it will reduce existjng 
rates at ail is Surmise ; and whether its .régulation would in the end 
work any ! pefcuniary injury to complainant is still further uncertain. 
A somewhat similar situation was considered in McChord v. L. & N. 
R. R., 183 U. S. 483, 22 Sup. Ct. 165, 46 L. Ed. 289, and the Suprême 
Court held the application prématuré. It is true that in the présent 
case complainant: dénies the power of . the State Board to make any 
régulation whatever, and daims that by reason of such lack of power 
the whole law is invalid; but the same thing was true, for différent 
reasons, in the McChord Case. It is true, also, that both parties now 
unité in requesting us to overlook this considération, and to décide 
the merits of the ultimàte question. We do not feel compelled to pass 
upon this request, as we do not rest our décision upon the possibly 
prématuré character of the bill. 

. [3] 6. The provision for classification of insurance companies does 
riot bffend against the "equal protection" clause. Fidelity Mutual Life 
Ass'n V. Mettler, 185 U. S. 308, 322, 22 Sup. Ct. 662, 46 L. Ed. 922, 
and cases cited; Heath & Milligan Mfg. Co. v. Worst, 207 U. S. 338, 
354, 28 Sup. Ct. 114, 52 L. Ed. 236; Ozan Lumber Co. v. Union 
County Bank, 207 U. S. 251, 256, 28 Sup. Ct. 89, 52 L. Ed. 195. _ 

7. We do not interpret the act as requiring insurance companies to 
furnish any information excépt that which they already hâve. With 
this view, there is no serioùs burden in complying with the act up to 
the time when the board may make an order claimed to be an inva- 
sion of complainant's vested rights. When that time comes, if it does, 
an imminent danger of losing its license for refusing to comply with 
such an order might présent a différent situation. 

It follows from the views above expressed as those of the major- 
ity (and in some parts of which ail the judges agrée) that the motion 
for injunction should be denied. Thé demurrer will be disposed of 
by the district judge, and he will either enter an order upon that sub- 
ject in the regular course of business, or he will delay such order so 
as not (possibly) to embarrass an appeal under section 266, as the 
parties may prefer, / 



In re McGONNELL. 

(District Court, N. D. New York. July 8, 1912.) 

L Tenanct in Oommon § 3*) — Pbopertt^Pubchase of Realtt bt TWo 

■ : PbBSONS—- TiTLB ACQUIBED. 

Where two persons purchase real estate for spéculation, taklng a deed 
to themselves, and one pays the full prlçe under an agreement that the 
proceeds on a resale shall relmburse hlm with Interest on one-half of 
the priée as evidenced by a noté executed by the other, and the balance 

•For othar caseï ■«• same toplc & S MVMbbr In Dec. A Am. Dlgs. 1907 to date, & Rep'r Indexes 
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equally dlvlded between them, they are tenants In common only, and, 
In tiie absence of any évidence on the aubject, their shares are equal. 
[Ed. Note. — For other casea, see Tenancy In Common, Cent Dig. §| 
6-7; Dec. Dig. | 3.*] 

2. Bankbuptct (§ 155*) — Title or Tbustee in Bankbtjptct. 

A trustée In bankruptcy takes the interest of the bankrupt subject to 
ail equities existing agalnst the bankrupt in favor of third persons. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 155.*] 

3. Tenancy in Common (§ 4») — Acquisition of Title — Presumptions. 

The presumption that, where a deed to two or more persons is sllent 
on the subject, their shares are equal, is not couclusive, but may be re- 
butted and the true interest of each shown. 

[Ed. Note. — For other cases, see Tenancy In Common, Cent. Dig. } 4; 
Dec. Dig. I 4.*] 

4. Bankeuptct (§ 155*) — Interest of Tenant in Common. 

Where two persons purohased real estate for spéculation and took a 
deed to themselves and one paid the price under an agreement tbat it 
should be repaid, wlth Interest on one-half, on a resale, and the balancé, 
if any, equally divlded, and the other subsequently became a bankrupt, 
the latter's Interest, In the absence of bona flde purchasers and liens, was 
only to the extent of one-half of the surplus after reimburslng the former, 
and gênerai créditera of the bankrupt had uo claim superior to the for- 
mer growing out of the form of the deed failing to disclose the actual 
interests of the parties. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 155.*] 

In the matter of Joseph A. McConnell, a bankrupt. On review of 
the décision of John B. Muzzy, spécial master, to whom a matter 
was referred for report with findings of fact and conclusions of law, 
subject to review. Decree in accordance with the resuit arrived at by 
the naaster. 

George W. Reeves, of Watertown, N. Y., for claimant Eliza Carr. 
Howard L. Hooker, of Watertown, N. Y., for trustée. 

RAY, District Judge. In 1902, the bankrupt, Joseph A. McCon- 
nell, who is a cousin of said Eliza Carr, had noticed a vacant lot in 
the city of Watertown which was for sale. He conceived the idea 
that money could be made by purchasing same and dividing it up 
into building lots and reselling. He did not hâve the money with 
which to purchase. McConnell thereupon went to Eliza Carr and in- 
formed her that in his judgment money could be made by purchas- 
ing the tract and that it could be divided up into three lots and sold 
in his opinion for $700 each, and that the property could be purchased 
for $1,400. He also informed Miss Carr that he did not hâve the 
money and that if she would furnish the money they would buy the 
property together; that he would look after the business part of the 
transaction and procure purchasers and attend to the sale; and that 
when the lots were sold they would divide the profits. Miss Carr had 
money in the Savings Bank and so informed McConnell. She in- 
quired of him what security she would hâve for the money she was 
advancing to purchase his share, and he inform.ed her that he would 
give her a note, and that the note would be évidence as to his actual 
interest in the property. Miss Carr inquired if that would be suf- 

•For other case* see aame lopic & i ndmbeb In Dec. & Am. Clfs. ,1907 to date, & Rep'r Indexe! 
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ficient to' prot'éct het, â'nd McCorinell informed her that it Would be, 
and that iE at ariy tirhç she wanted further security he wqu}d ' give 
her a mortgage on fiis'intèrest in the propertyl ' McConnell .îùrther 
stated to Miss Carr that, when the property \yàs so.ld she shoùîd firat 
be paid the $1,400, she wasto advance. . Miss Carr consentçd.to this 
arrangement and advanced the $1,400, which was used to pay for the 
property, and a deed was taken to said McConnell and Miss Carr and 
recorded in the Jefïerson county clerk's office. ■ McConnell gave to 
Miss Carr his promissory note for $700 payable on demand at 3 per 
cent, interest. It was understood th^t'thîs low rate of interest should 
offset the labor perfprmed by McConnell in managing the. business 
and selling the property. Both undej-stood that the purchase was a 
spéculation. They bore 4he burdens, of the purchase in the manner 
stated ând were to share the profits as stated. McConnell was a law- 
yer of standing and réputation, while Miss Carr was a lady of but 
little financial business expérience. It was not contemplated that any 
building or structure should be erected on the lots, but that they 
should be sold at a profit, if possible. McConnell was supposed to be 
pf ample financial responsibihty. Miss Carr never demanded a mort- 
gage as security. McConnell went into bankruptcy, and a partition 
suit was. started ; but this was stayed by this court. 

[1] In point of fact and equitably McConnell, as àgainst Miss Carr, 
had no interest in the tract of land uiiless it should sell for more than 
$1,400. In fact, it was a kind of a partnership transaction, Miss Carr 
putting in the capital, McConnell putting in services, and Miss Carr 
agreeing to accept a small interest as an offset thereto, and the profits, 
if any, shared equally. To the world and to creditors of McConnell 
they held themselves put as owners of this land as tenants in common. 
In fact and law thçy were tenants in common only. Clark v. Sidway, 
142 U. S. 682, 12 Sup. Ct. 327, 35 t. Ed. 1157. It is there held : 

"Persons'who jolntly purchase land to hold It for a rise in value are not 
partners, but are tenants in common, and either party can sue the other 
at law for reiinbursement of allowances made by him on the joint aceount 
wîthout there first having been a final settlement and the striklng of a 
balance." 

This case is cited, approved, and followed in Miller v. Ahrens (C. 
C.) 163 Fed. 870, 875., See, also, Pillsbury v. Pillsbury,,20 N. H. 90, 
Farrand v. Gleason, 56 Vt. 633, and Winslow v. Young, 94 Me. 145, 
160, 47 Atl. 149; to the sa:me effect. 

[2] This is not an action in equity to compel McConnell to ex- 
écute a mortgage. Miss Carr, so far as appears, never demanded a 
mortgage. But this does not foreclose her right and equity under the 
agreement made. People ex rel. Mathews v. Woodruff et al., 75 App. 
Div, 90, 93, 77 N. Y. Supp. 722, and cases there cited. Hère we hâve 
no bona fide purchasers and no liens whatever. The trustée on his 
appointment and qualification took the interest of McConnell in this 
real estate, not as an innocent purchaser, but in the same pHght and 
condition as McConnell held it and subject to ail the equities that ex- 
isted in favor of Miss Carr. Zartman v. First National Bank, 216 U. 
S. 134, 138, 30 Sup. Ct. 368, 54 h. Ed. 418; Thompson v. Pair- 
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banks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577. And "a trus- 
tée in bankruptcy does not stand like an attaching créditer ; he gets 
no lien by the mère fact of his appointment." Sexton as Trustée of 
Kessler & Co. v. Kessler & Co., Limited, and Frank Youatt, 225 U. S. 
90, 32 Sup. Ct. 657, 56 L. Ed. — , decided by Sup. Ct. of the 
XJ. S., May 27, 1912, not yet officially reported. 

If two persons purchase real estate and take the deed to themselves 
as tenants in common, and one pays nine-tenths of the purchase money 
and the other one-tenth, and it is orally agreed that when the property 
is sold the one shall hâve nine-tenths of the proceeds and the other 
one-tenth, can it be that, in the absence of a bona fide purchaser for 
value or liens, the agreement is not enforceable, and that the teiîant 
in common who put in the nine-tenths of the purchase money may not 
claim it when a sale is made ? I think not. If Miss Carr had loaned 
the $700 to McGonnell out and out and taken his note as évidence 
of the debt, the case would be différent. True, she took his note for 
$700, but not as évidence of a simple loan or debt. True, she let 
McGonnell hâve not alone $700, but $1,400, with which to purchase 
this real estate and take a deed in their names. Ho\lvever, the trans- 
action and agreement was that when the property was sold Miss Carr 
was first to hâve her $1,400 out of the proceeds with 3 per cent, in- 
terest added on $700 and her share of the increase in value, if any. 
This represented her interest in this property as one of the two 
tenants in common. If it should sell for more than $1,400, McGon- 
nell had an interest to the extent of one-half of such surplus. If 
it should not sell for more, he had no interest. 

[3] In the absence of any évidence on the subject, the shares of 
two or more tenants in common named in a deed, the deed being 
silent on the subject, are presumed to be equal. Jackson v. Moore, 
94 App. Div. 504, 507, 87 N. Y. Supp. 1101; Baumann v. Guion, 
21 Mise. Rep. 120, 46 N. Y. Supp. 715; Gerting v. Wells, 103 Md. 
624, 64 Atl. 298, 433; Gampau v. Gampau, 44 Mich. 31, 5 N. W. 
1062; Keuper v. Mette, 239 111. 586, 88 N. E. 218; 38 Cyc. 74; 
17 Am. & Eng. Ency. of Law, 651. This presumption is not, how- 
ever, conclusive, but may be rebutted and the true and actual inter- 
est of each of the tenants in common shown. Adams v. L,eavens, 20 
Gonn. 73; Jackson v. Moore, 94 App. Div. 504, 87 N. Y. Supp. 
1101; 38 Gyc. 74; Bittle v. Clément (N. J. Gh.) 54 Atl. 138; Walk- 
er V. Barrow, 43 La. Ann. 863, 9 South. 479; and 17 Ara. & 
Eng. Ency. of Law, 651, and cases cited. Says 38 Gyc. 74: 

"Where a conveyance to purchasers of a tenancy In common Is silent as 
to the interest of eacli, such Interests are ordinarily presumed to be equal. 
But such presumption is rebuttable. There is a presumption that purchas- 
ers of a common estate hold shares therein In proportion to their contribu- 
tion to the purchase priée, if the contributions to the purchase price be 
shown to hâve been unequal ; but, If the deed to purchasers does not show 
their respective Interests in the common property, the presumption arlsing 
from the deed may be overcome by the presumption arising from the 
amount of contribution." Bittle v. Clément, supra. 

[4] If Miss Carr had loaned $700 of this money out and out to 
McGonnell, taking his note as évidence of the debt, knowing he was 
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toinvest ît in thîs'pfoperty ànd take the deed tb^the' two às^tenânts 
in çommon, the intœrèst ! of each would hâve been equal, and the 
trustée wQuld hold one-half of the proceeds. The évidence, howéver, 
is 'inidisputed that this wa's not the effect of thé transaction, but that 
Mis's Gar-r was to hâve an interest i» the ^eahestate and its proceeds 
when sold to the amountof $1,400, attd ihterest on $700 at 3 percent, 
befdre McCortnell was to hâve anythingr'' Thefe is nothing improbable 
iil the statements of McGônnellând Mfes Carr, andclearly riothing 
inéquitable in giving Misff Cairr hèi- 'monfej'' from the proceeds of the 
sale, as -^he furnished théi'wliôle côiisidéfation' f or the ' purchase on 
thë^'^réement stated. In Wright v. Wright, '59 How. Praç. (N; Y.) 
176, ît' is héld that, whëh briè tenattt'in Common receives the entire 
siales ph'cé for the commeh property, an action for an account may 
be màihtaihed. Hère thîé court is called upon to aseertain the amount 
of 'the' respective interests of McConhelI and Miss Carr in this real 
estate at' the date of the adjudication. It^ appears that eâch year Mc- 
Cbnnell paid the taxes on saîd larids, and' "he and said MisS Carr hâve 
had a sëttlement each year striking a' balance between bne-half the 
amountof said taxes and the said 3 per cent, interest and adjusted 
the same." Also,' McConnell' says that he paid the taxes, and that 
annually they had settlements, and that he paid Miss Carr the dif- 
férence between 3 per cent, on the $700; and the amoùnt he paid for 
taxes; but it also appeârs there is $10.50 of interest now due Miss 
Carr. The lots hâve been sold for $1,850. The expenses of such 
sale are $28, leaving net proceeds of $1,822. From this must be 
paid the tasçable costs and expenses of the partition suit, $78.15. 
This leaves $1,743.85 of which Miss Carr is entitled to $1,410.50, and 
the balance, $333.35, is to be equally divided between the ti-ustee 
and Miss Carr. This çarries out the agreement made by the parties 
and under which McConnell and Miss Carr held this land as tenants 
in common. General creditors are in no way harmed. They had no 
lien or claim sùï)erior to Miss Carr growing out of the forrn of the 
deed in failing to disclose the actual interests of the tenants in com- 
mon in such property. The witness' ànd stenographers' fées aiid 
compensation of the spécial master will be deducted from said $333.35 
before division and may be fixed in the order or judgment to be en- 
tered pursuant hereto. The resuit arrived at by the master is sub- 
Stantially the same, although he places his décision on the ground 
of an équitable lien in f avor of Miss Carr for the $700 and interest. 
There will be a decree accordingly. 



■WABASH B. CO. v. WEST SIDE BELT R. GO. 
(District Court, W. D. Pennsylvania. June 26, 1912.) 

No. 7. 

1. ÉBCEIVEK8 (§ 131*)^Payhknt OF Claims— Sams. ' 

Where a contracter constructed a part of a railroad wholly withln 

, Pennsylvania and obtained a judgment in the state court determrning the 

priorlty of his lien under Pennsylvania aets, the, court would, on hie 

•For other cases see same toplc & § numbee In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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application, order a sale of the property of the rallroad company in the 
hands of receivers for more than four years, In the absence of a prompt 
reorganizatlon of the company. 

[Ed. Note.— For other cases, see Eeceivers, Cent. Dig. § 227 ; Dec. Dlg. 
I 131.*] 

2. CoMMEKCE (§ 27*) — Construction — Liens. 

The construction and opération of a railroad wholly wlthin a state Is 
subject to the laws of such state, though It is so connected as to form 
practically a through Une of railroad from a point in the state to a 
point outside of the state. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
! 27.*] 

In Equity. Action by the Wabash Railroad Company against the 
West Side Belt Railroad Company. Application of the Pittsburgh 
Construction Company for an order directing the sale of the property 
and franchises of défendant. Granted. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for Pittsburgh Const. 
Co. 

Patterson, Sterrett & Acheson, of Pittsburgh, Pa., for receivers 
and West Side Belt R. Co. 

William L Berryman, of Pittsburgh, Pa., for Union Trust Co., 
trustée. 

ORR, District Judge. This matter comes before the court upon 
the application of the Pittsburgh Construction Company for an order 
directing the sale of the railroad, corporate property, rights, and fran- 
chises of the défendant. The Pittsburgh Construction Company is 
a corporation which under a contract with the défendant company 
constructed a large portion of defendant's railroad. For the work 
and labor donc and materials furnished in and about said construction 
the said contracter bas a judgment of the state court in the sum of 
$432,154.24, to which sum, with interest thereon from August 20, 
1910, the Pittsburgh Construction Company is entitled. 

[ 1 ] The relation of the lien of the said contractor to the other liens 
upon the property of the défendant company may be ascertained by 
référence to the législation of Pennsylvania and to the proceedings 
resulting in the judgment aforesaid. The Législature of Pennsyl- 
vania, by a gênerai resolution entitled "A resolution to protect la- 
borers and contractors," approved January 21, 1843 (P. L- 367), pro- 
vided that it shall not be lawful for any corporation incorporated by 
the laws of Pennsylvania, and empowered to construct, make, and 
manage any railroad, while the debts and liabilities, or any part there- 
of, incurred by said company to contractors, laborers, and workmen 
employed in the construction or repair of said improvement remain 
unpaid, "to exécute a gênerai or partial assignment, conveyance, mort- 
gage or other transfer, of the real or personal estate of the said com- 
pany, so as to defeat, postpone, endanger or delay their said cred- 
itors," without their written assent, and that "any such assignment, 

•For othér cases se? «ame topic & i kumber in Dec. & Am. Digs. 1907 to datei & Bep'r Indexes 
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convéyânçe, inortgagç' pf tfansfer.,ëhall be deeriied ftaudulént, nul! 
and void as against 'ahy such cÔntractors, laborçirs and , workmen, 
creditpr? as afores^id." ..,,, 

Subseqiiëntly, the IvCgisIature of feiinsylvania, by act of April 4, 
1862 (P. L. 235), as a supplemeiH to said resolution, provided that 
when any.,incorporated .çprnpany,,' svtbject to the provisions of said 
resolutionj should divest themselves of their real or personal estate, 
contraryto the: provisions of said resolution, it shoUld be lawful for 
the contracter employed in the construction of imJDrbvements of said 
conipany, ;and having obtained judgment against the company, tp is- 
sue a scire facias upon said judgment, with notice to any pefson or 
to-,any :incorporated company claiming to hold .or own said real or 
Personal estate, "as in other cases of scire facias on judgment against 
terre tenants." , In Fox v.,, geai, 22 Wall. 424, 22 t. M. 774, i't was 
held that, under the joiilt resolution, of 1843 above quoted, a. con- 
tracter employed in the construction of a railroad in Pennsylvania 
has a lien of iridefinite duration oti such road, which lien has prec- 
edence over every right which can be acquired by or under any mort- 
gage made after the debt to the cohtractor was incurred, and that 
such lien is not merged in any judgment obtained by the contracter 
against the company for his debt, nor by any- proceedings in or judg- 
ments in scire facias upon such judgments, and further that notice 
need not be given to a mortgaeee as terre tenant upon a scire facias 
brought by the contracter. The contracter in this case first fur- 
nished laber and materials fer the building and construction of said 
railroad on May 20, 1901, and furnished the last thereof en June 11, 
1903. From the date last mentioned down to the présent time, the 
contracter has been endeavoring to collect the moneys owing by the 
défendant company by reason of the performance of the work and 
the furnishing of the materials. 

Prior, however, te. the commencement of the werk by the con- 
tracter, the défendant company, en geptember 1,, 1897, had executed 
and delivered to the Union Trust Company of Pittsburgh, trustée, a 
certain mortgage or deed of trust, recorded in the recorder's office of 
Allegheny county, in Mortgage Book, vol. 837, p. 1, to secure an 
issue of bonds în the ameunt of $1,009,000, of which there are now 
outstanding bonds of the par value pf $383,000. The lien of this 
mortgage is prior to the lien of the said centractor. On. the Ist of 
July, 1902, the défendant company executed and delivered to the 
Colonial Trust Company, trustée, a certain mortgage or deed of trust 
recorded in the said ceunty in Mortgage Book, vol. 1047, p. 1, to 
secure a large issue of bonds. This mortgage, however, is subséquent 
in lien to that of the cpntracter's judgment in this case, and that the 
cpntractor's lien had prierity was judicially determined in the pro- 
ceedings in the state coiirt upon a scire facias to revive and to con- 
tinue the lien of the contracter et quare executionem non, to whîch 
proceedings the Colonial Trust Company, trustée, was a party. A 
further lien was imposed by order of çeurt upon the issuance of re- 
ceivers' certificates to the extent of ' $700,720 ; but whether those cer- 
tificates can be made a prier lien te the lien of the contracter, as cre- 
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ated and defined by the kws of Pennsylvania, neçd not now be de- 
termined, because counsel for the contracter expressly consented that, 
if an order be made for the sale of the property, the order should 
contemplate that the lien of such certificates should be prior to the 
lien of the contracter. 

Receivers were appointed for the West Side Belt Railroad on thé 
22d day of June, 1908, more than four years ago, and they hâve been 
managing the road ever since. On September 23, 1911, the contracter 
presented its pétition to this court and procured a rule upon the de- 
fendant Company and its receivers and the trustées under the several 
mortgages above mentioned, to show cause why this court should nôt 
order a sale of the railroad, its corporate property, rights, and fran- 
chises for the purpose of raising money with which to pay its indebt- 
edness. The contractor's pétition at that time was denied, with leave, 
however, to renew the same by motion at any time after six months. 
The motion has been renewed and is now before us. The prior ap- 
plication, as well as this, was vigorously opposed. Movements look- 
ing toward reorganization hâve been begun, but bave not been com- 
pleted. At the time the prior application was made it was intimated 
that reorganization was well in hand, and that induced the court, 
among other things, to withhold an order for sale at that time. There 
is nothing sufficiently definite in the présent situation to lead the court 
to believe that except for lapse of time reorganization is nearer than 
it was at the time of the action upon the prior application for salé. 
Complications bave arisen especially with respect to other railroads 
with which the West Side Belt Railroad is so connected as to form 
practically a through line of railroad from Pittsburgh to the Great 
Lakes. It is not necessary to give the détails of thèse comphcations. 

[2] The West Side Belt Railroad is wholly within the state of 
Pennsylvania. In its construction and opération it was subject to the 
laws of Pennsylvania alone. However valuable its connections may 
be to it, it should not be withheld longer from its creditors, and espe- 
cially from the contracter whose position is perhaps equitably higher 
than that of mortgage creditors. As we bave seen above, the state 
of Pennsylvania has endeavored to protect a contracter and thereby 
place him upon a somewhat higher plane. Again, the contracter as a 
créditer diflfers from mortgage creditors in that he is not an investor, 
while the latter usually are. The contracter has a right to assume 
that he will be promptly paid for bis labor and materials, in order to 
furnish which in thèse days of extended crédit he may bave incurred 
large and pressing indebtedness. To ask a contracter to wait nine 
years, as in this case, is unreasonable and inéquitable. 

There is another phase of the case that strikes us forcibly. The 
receivership has been in existence for a peried of four yearsj and, 
if a sale be refused at the présent time, may be continued indefinitely 
by reason of the failure of plans for reorganization. In the case of 
Taylor v. Phila. & Reading Ry. Co. (C. C.) 9 Fed. 1, Judge Butler 
expressed himself as f oUews : 

"The modem practiee, prevailing to sonie extent, of transferring corporate 
property to the custody of the courts, to be thus held and managed for an 
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l«4efliilte perlod of years, to suit the convenience of parties (whereby gênerai 
creditors are kept at bay), I rega.rd as a mlschlevous innovation." 

Judge McKennan in the sartie case said: 

"We hoia the property of tbe rallroad company to préserve It — ^to keep It 
In Its présent condition while the proceedings under the Mil of foreelosure are 
b^g proseeuted to their termlnàtlon. • • » xhe prox)erty should pass, 
wlth as llttle delay as Is reasonably practicable, into the possession and con- 
trol of owners who will best be able to détermine how It should be managed 
and what measures relating to it are most llkely to promote their interests." 

In the Metropolitan Railway Receivership, 208 U. S. 90, 28 Sup. 
Cti 219, 52 L. Ed. 403, the Suprême Court expresses the view that a 
court is a very unsatisfactory body to administer the affairs of a rail- 
road as a going concern, and that the possession of such property by 
the court, through its receivers, should not be unnecessarily prolonged. 
Other courts and judges hâve expressed the same view. A court 
should be careful to refrain from exercising its equity powers in such 
a way as to oppress a créditer of a corporation or delay unnecessarily 
his right to recover. 

There is no reason for longer withholding the application of the 
Pittsburgh Construction Company, and an order will be made that 
the receivers sell the railroad of the West Side Belt Railroad Com- 
pany, its corporate property, rights, and franchises, for the purpose 
of raising money with which to pay its indebtedness. This order 
should contain such provisions as to notice and terms of sale as may 
be proper in view of the foregoing opinion. The court has no doubt 
that the counsel for the receivers and counsel for the Pittsburgh Con- 
struction Company can agrée as to the form of the order. If they 
do not, an application may be made to this court by either upon no- 
tice to the other. 



UNITED STATES v. TERMINAL ASS'N OF ST. LOUIS et al. 
(District Court, E. D. Missouri, E. D. July 8, 1912.) 

1. Courts (§ 101*) — Fe&ebai, Coukts — Power of Single Jtjdge — "Hearing." 

Where the Suprême Court ïeversed a decree dismlssing a suit to en- 
force Anti-Trust Act July 2, 1890, c. 647, 26 Stat 209 (U. S. Oomp. St. 
1901, p. 3200), aud reniauded the case with spécifie directions, the decree 
on the mandate may be entered by any district judge presiding, or cir- 
cuit judge assigned to the court, under Judicial Code (Act March 3, 1911, 
c. 231, se Stat. 1089 [U. S. Oomp. St. Supp. 1911, p. 133]) § 18, notwith- 
standing Expédition Act Feb. Il, 1903, c. 544, 32 Stat 823 (U. S. Comp. 
St. Supp. 1911, p. 1383), requiring the assignment for the hearing of ac- 
tions involving the Anti-Trust Act belore not less than three judges ; the 
Word "hearing" meaning a trial requiring judicial détermination. 

[Ed. Note. — For other cases, see Courts, Cent. DIg. §§ 344r-350; Dec. 
Dig.-ilOl.* 

For other deiînitlons, see Words and Phrases, vol. 4, pp. 3286-3238.] 

2. JUDGMBNT (§ 504*) — VALIDITY — OOLLATEBAL AtTACK. 

A decree entered by a single judge In conformity to the mandate of the 
Suprême Court reversing a decree dismlssing a suit to enforce Anti-Trust 
Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), and 

•For otber cases see same topic £ S nvm£eb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexes 
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remanding the case wlth spécifie directions, is not vold nor subjeet to 
collatéral attack, even 'if there was error In holding that a single Judge 
could enter the decree' notwlthstanding Expédition Act Feb. 11, 1903, c. 
544, 32 Stat; 823 (U, S. Comp. St. Supp. 1911, p. 1383), requirlng the as- 
slgnment for hearlnè of suçh actions before not less than three judgea. 
[Ed. Note. — For other cases, see Judgment, Cent Dlg. §§ 944-947 ; Dec. 
Dlg. i 504.*] . 

Action by the United States against the Terminal Association of St. 
Louis and others. There was a deciree of the Suprême Court revers- 
ing a decree dismissing the bill and remanding the case for a decree. 
Heard in the trial court after reniand on question of right of a single 
judge to direct decree. 

Edward C. Crow, of St. Louis, Mo., for complainant. 
Henry S. Priest, of St. Louis, Mo., for défendants. 

TRIEBER, District Judge. This is an action hy the Unîted States 
to enforce the provisions of Sherman Anti-Trust Act July 2, 1890, 
c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), instituted in the 
Circuit Court for this district before the enactment of the new Judicial 
Code. After the original bill had been filed, the Attorney General 
of the United States filed a certificate under Expédition Act Feb. 11, 
1903, c. 544, 32 Stat. 823 (U. S. Comp. St. Supp. 1911, p. 1383), and 
the hearing was before the four circuit judges of this circuit. By 
a divided court the bill was dismissed, and upon appeal the decree of 
dismissal was reversed by the Suprême Court on Àpril 22, 1912 (224 
U. S. 383, 32 Sup. Ct. 507, 56 L. Ed. 810), and the cause remanded 
to this court with the usual directions "to proceed in conformity with 
the opinion and directions of this court as a;ccording to right and jus- 
tice and the laws of the United States ought to be had." 

[1] It has now been suggested by the Attorney General that, as a 
certificate under the Expédition Act was filed when the action was 
originally instituted, the decree on the mandate could not be entered 
by a single judge, but only by at least three circuit judges, in conform- 
ity with the expédition act above referred to. 

Assuming, without deciding, that the Judicial Code does not repeal 
the Expédition Act, the question to be determined is whether in a 
case in which the Suprême Court has directed the trial court to enter 
a final decree in conformity with spécifie directions that decree can 
only be entered when the bench of the District Court is occupied by at 
least three circuit judges because a certificate of expédition had been 
filed in the trial court when the suit was originally instituted. 

The act of Congress is as follows : 

"That In any suit In equity pending or hereafter brought in any Circuit 
Court ot the tJnlted States under the act entltled 'An act to protect trade 
and commerce against unlawful restralnts and monopoUes,' approved July 
2, 1890, 'An act to regulate commerce,' approved February 4, 1887, or any 
other acts of a like purpose that hereafter may be enacted, whereln the 
tlnlted States Is complainant, the Attorney General may file wlth the clerk 
of such court a certificate that. In his opinion, the case Is of gênerai im- 
portance, a copy of whlch shall be immediately furnlshed by such clerk to 

•For oUier case» lee lame toplc à S numbeb in Dec. & Am. Di(«. 1307 to date, t, Rep'r Indexes 
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efLc^,,fit^.,i,he,.pimiit judges of the circuit , In whicjj tlie .case ; is, pepdlng. 
'jp^èretilp<)ij4riucji,case sball be giyen precedence oyer otbers and in every way 
è?pedited, ah(j,be assigned for hearing at the ea,rliest practicaWe day, be- 
ioi'è not'Jess than three of the circuit judges of saià circuit If tbere be 
three or m(?re; and if there be not more tban two circuit jUdgeS, tben be- 
f ore tbem and sucli district judgé as they may sélect." 

The opinion of the Suprême Court not only reversed and remanded 
the case, but by référence thereto it will be found that ,it; gives spécifie 
and minute directions what decree is to be entered. The opinion says : 

"Thèse considérations lead to a reversai of the decree dismlssing the bill. 
This is acçordingly adjudged, and the case is^r.emanded to the District Court, 
with directions that a decree be there entered dircctlng the. parties to sub- 
mit to the court, wlthln 90 days after recelpt of mandate, a plan for the 
reorganization of the contract between the,14 défendant railroad companies 
and the terminal companies, which wé hâve pointed out as being the com- 
bination within' the inhibition of the statute." 

Thè court then enumerates in sêven distinct and sêparate sections 
what this new agreement must be, and then proceeds that, upon fail- 
ure to corne to such an agreement, permanent injunctions be issued, 
and thé combination dissolved. 

The Expédition Act provides that upon filing of the certificate by 
tlie Attorney General two things be done : First, that such case shall 
be given precedence over others and in every way expedited ; and, 
second, that it be assigned for hearing at the earliest practicable day 
.before not less than three of the circuit judges of the circuit. What 
is raeant by the word "hearing"? As ordinarily used in an equity 
cause, it clearly means a trial or a disposition of some matter arising 
in the, case which requires judîcial détermination by the court, whether 
interlocutory or final. In, Miller v. Tobin (C. C.) , 18 Fed. 609, 616, 
Judge Deady defined it as "an equity term, and is properly applied to 
the argument and considération of a case at the several stages of its 
orderly progress, but when applied to that upon which the case is 
absolutely determined — disposed of — it is qualified by the word 
'final.'" 

In Akerly v. Vilas, 24 Wis. 171, I Am. Rep. 166, the court said: 

"The word 'hearing' bas an estàblished meaning as applicable to equity 
cases. It means the same thjng In those cases that the word 'trial' does 
in cases of law, and the words 'final hearing' hâve long been used to des- 
ignate the trial of an equity case upon the merlts as distinguished from 
the hearing of any prellminary questions arising in the cause, and which 
are termed interlocutory." 

Othpr cases to the same effect are Carpenter v. Winn, 221 U. S. 
533, 31 Sup. Ct. 683, 55 L. Ed. 842; Joseph Dry Goods Co. v. Hecht, 
120 Fed. 760, 57 C C, A. 64; Taylor v. Breese, 163 Fed. 678, 90 
C. C. A. 558; Root v. Mills, 168 Fed. 688, 94 C. C. A. 174; Babcock 
V. Wolf, 70 lowa, 676, 28 N. W. 490; Glennon v. Britton, 155 111. 
232,40 N. E. 594. 

. A careful reading of the entire act shows clearly that the intention 
ofCongress, in addition to expediting the hearing of the cases enumer- 
ated, was to hâve them, owing to theif great importance, tried by 
at least three judges, instead of one, as had been the usual practice 
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in tlie Circuit Court since the enactment of the Evarts Act (Act March 
3, 1891, c. 517, 26 Stat, 826 [U. S. Comp. Stl 1901, p. 488]), creating 
the United States Circuit Courts of Appeal. But the directions içoii* 
tained in the mandate of the Suprême Court in this cause leave noth- 
ing for détermination by or to the discrétion of the judge of this court 
He is specifically directed td enter a certain decree, and in entering 
that decree he is, in effect, performing a ministerial duty which may 
be enforced by mandamus. In re Washington, etc., R. R. Co., 140 U. 
S: 91, 11 Sup. et. 673, 35 L. Ed. 339; Gaines v. Rugg, 148 U. S. 
228, 13 Sup. Ct. 611, 37 L. Ed. 432; Sanford Fork & Tool Co., Peti- 
tioners, 160 U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414; In re Potts, 
166 U. S. 263, 17 Sup. Ct. 520, 41 L. Ed. 994. 

In the first case cited above, the court, in granting the mandamus 
against the judge of the Circuit Court, said: 

"It was the duty of the court below to hâve entered the judgment strletly 
In accordance with the judgment of this court, and the language of the 
mandate, 'that such exécution or proceedlngs be had in sald cause as ac- 
cordlng to rlght and justice and the laws of the United States ought to be 
had, the sald writ of error notwithstandlng,' dld not authorize the court 
to départ In any respect from the judgment of this court." 

In Gaines v. Rugg, where a mandamus was also awarded against 
the circuit judge, the court, after reviewing its former décisions, said: 

"In the présent case, as we hâve observed, there was no discrétion to be 
exercised by the circuit judge; and, although It mlght hâve been admissi- 
ble to raise the question by a new appeal to a proper court, yet, In vlew of 
the delay to be caused thereby, we do not conslder that such a remedy 
would hâve been, or would be, fuUy adéquate, or that a writ of mandamus 
Is now Improper." 

In Sanford Fork & Tool Co. it was held: 

"When a case bas been once declded by this court on appeal and remanded 
to the Circuit Court, whatever was before this court, and disposed of by Its 
decree, is consldered as finally settled. The Circuit Court Is bound by the 
decree as the law of the case, and must carry It Into exécution, according 
to the mandate. That court cannot vary It, or examine it for any other 
purpose than exécution, or gtve any otber or further relief; or revlew It, 
even for apparent error, upon any matter decided on appeal, or intermeddle 
with it further than to settle so mueh as bas been remanded. If the Cir- 
cuit Court mlstakes or misconstrues tbe decree of this court, and does not 
give full effect to the mandate, Its action may b' controlled either upon a 
new appeal or by writ of mandamus to exécute <^b« mandate of tbls court." 

In view of thèse décisions, it cannot be taccessfuUy maintained that 
the proceeding now before the court is a "hearing" within the mean- 
ing of the Expédition Act. Ail this court is now called upon to do 
is to détermine whether the new agreement of the parties, when pre- 
sented to the court, is in compliance with the directions of the mandate, 
and, if it is, to enter the decree as directed, or, if the new agreement 
does not comply with the conditions prescribed by the Suprême Court, 
to enter a decree dissolving the combination held to be unlawful by 
the Suprême Court and grant a permanent injunction. United States 
V. American Tobacco Co. (C. C.) 191 Fed. 371, is not in point. Iii 
that case thé decree was entered in the Circuit Court prior to the time 
the new Judicial Code went into effect. At that time ail the circuit 
197 F.— 29 
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J!i)i<ig«!s; as well as. the associate justice of the Supre^me Court allotted 
tOi thati çkciLjit,: and the; district judge of that district, qr any one of 
thern, wefe.awîhorized to sit at theitrial or hearing of any cause pend- 
ing.fe the Circuit, Couf t.; Nor wasthe mandate, oî the Suprême Court 
in:that cas^ as spécifie and minute-as to what.decrçe should be enter^d 
a^ijin «the case at bar. j, The directions iii that case were,, "We leaye 
tlie; iHiattter to :the court helow to^work out a compliançe with. the l^w 
withoUt .unaecessary injury to the pubHc or the rights pf private prop- 
erty/'j thMS vesting the Circuit Couirt, with. discrétion not granted in 
this'causeby the.Suipretnfe Court. ,:;.■ ; , :;. .[;• :.;• . i : ; .^ 

,,;{2]; Ijtihàs also:b.ôeiî sijggested by the Attorney Geïieral that, if this 
court should erroneously hold that ithas the right to fenter the decree 
in thiê. cause, 'such decree wouldbe absolutely voidi, meaning thereby 
that the decree would be subject to collatéral attack for want.of juris- 
diction. ; That this contention is erroneoys it is only necessary to refer 
to In re. Metropolitan: Trust Co.,. 218 U. S. 312, 31 Sup. Ct. 18, 54 
L. Ed/1051. ■'■ ■,; ', ; ■ ■ ;,, ■, , ' ■ : ■ ■■; ■" 

;,Ifl, the; Qpinion of the court the decree directed to be entered by 
the mandate of the Suprême: Court can be entered by any district judge 
presiding, or the circuit judge assigned to this court, undter the pro- 
visions' df: section 18 of the' Jùdiciàl Code. 



In re MUNRO. 

(District Court, N. J). New York. July 15, 1912.) 

BANKKtrPTCY (§ 424*) — Debis Unaffected by Disc'hahge — Liability fok 
"WligHUL AND Malicious Injuey." 

Wllere a lessee assignée his lease to his wife, and the landlord rec- 
ogulzed her as the a;ctual tenant and subsequently obtained possession 
uud[er process of dispossèssion issued against the lessee and retalned pos- 
session agalnst the wife wrongfuUy and by means of force and threats 
inspiring, fear, a judgmfent for the wife against the landlord in forcible 
detalner, entered on a verdict retumed under instructions allowlng only 
a recovery for the value of the lease for the terni above the rent to be 
paid, was for a llability for "wUlful and malicious injury" to property 
rights within Bankruptcy Act July 1, 1898, c. 541, § 17, 30 Stat..5ô0 <U. 
S. Comp; St. 1901, p. 3428), provlding that a disc^arge In bankruptcy does 
not release the bankrupt from judgments for willful and malicious in- 
juries tO' the property- of another, though there was no évidence of ex- 
press malice, and though express malice could not be implied from the 
forcible detalner, since there was a disregard of the duty which the land- 
lord o#ed to the Wife. ' 

[Ed. Noté.— For other cases, seé' Éankruptcy, Cent. DIg. §§ 787, 818; 
Dec. Dlg. § 424.* 

For othèr définitions, «ee Wërds and Phrases, Vol. 8, pp. 7468-7481, 
7835,783ô.l : ■ : 

In the.m^Çteripf Jphti C. Munro, a bankrupt. On application for 
an order staying Kittie j'uits from the, f urther prosecution of proceed- 
ings suppkmentary to exécution, based on a judgment recovered by 

•For dthef bases seé same toplc & S numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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her against the bankrupt prior to his bankruptcy, and enjoining her 
f rom further prosecuting a replevin action in the state court. Denied. 

Thomas Wbods, of Syracuse, N. Y., for the bankrupt. 
Harry H. Stone and Benj. Stolz, both of Syracuse, N. Y., for Kit- 
tie Puits. 

RAY, District Judge. This matter was before me at the April term, 
and I held that the judgment for damages against Munro in an action 
for the forcible détention of real estate is not dischargeable in bank- 
ruptcy. See Matter of John C. Munro (D. C.) 195 Fed. 817. 

The action for the forcible dietainer in question was twice tried, and 
the second trial resulted in the présent judgment against the bank- 
rupt on and under which the supplementary proceedings are being 
prosecuted. On the first trial the plaintiff was not permitted to re- 
Gover ; the theory being that, as there was no forcible entry, therc 
coùld be no recovery for the forcible detainer. The Court of Appeals 
reversed. On the first hearing the record of the second trial was not 
before me, and from the record of the first trial I assumed that on thp 
second recovery was allowed for the injury to both person and prop- 
erty as well as deprivation of the use of the farm. The court on the 
second trial said : 

"I wlll hola that the rule of damages Is the value of the unexpired term 
of the lease." 

And to the jury the learned judge saîd: 

"Now the question will be, If you tind for the plaintiff, what was the vahie 
of the unexpired term of that lease (lease of the farm) less what she had te 
pay under the lease to Mr. Munro, if this lease had been fully carried out." 

This was reiterated in the charge in a différent form. The plaintiff 
was allowed to recover simply the value of the lease for the tern- 
over and above the rent to be paid ; nothing for damages to her per- 
son or household goods forcibly removed from the premises and stack- 
ed in the public highway. The question whether the plaintiff was 
forcibly detained from the premises or the premises forcibly detained 
from her by acts inspiring fear, etc., was submitted to the jury as fol- 
lows : 

"And the question that we are trylng hère Is purely and simply what dam- 
ages, If any, did Mrs. Fults sustaln by reason of being kept out of possession 
of that farm, If you find that the détention was forcible as against her. There 
Is a Sharp confllet in the évidence upon this subject between thèse parties. 
Mrs. Fults says that after she returned from the city she was forbidden 
to go onto the premises; that she was not permitted to go on to get some 
pupples that she had there ; that her household furniture, farm implements, 
horses, and everything she owned was transferred from the farm to the op- 
posite side of the road; that she stayed there ail night, with her husband; 
that during that nlght a Mr. Lockwood, who had been engaged by Mr. Munro, 
as it Is claimed by the plaintiff, to lieep her out of possession of the premis- 
es, patrolled the premises and the street near to hér, remainlng there ail 
night, and flring ofC a gun occasionally — three times I belleve she stated, twice 
along about 8 or 9 o'clocls, and once toward mldnlght, wishing you to Infer 
from» that évidence that Lockwood was there wlth his gun to l^eep her off 
froln the premises and to retaln the premises in the possession of Mr. Munro 
*— aad that by reason of the fear that she had that nlght she dId not under- 
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take to returp. ,to or enter upon the premises. Mrs. Fults Is corroborated 
In this respect by her son, who testifled that he heard the gun go offi In the 
nîghttime, I* thiiik he sàld twice ; and I believe that Mr. Hill, her f ather, 
testified to hearing a gun flred tn the nighttime. Now, if you flnd that she 
was kept out of possession of the property, she having been wrongfuUy put 
ofl — that is, she, belng theowner of the léase— cotild riot be Têmoved by the 
officer because the proceedings were brough't against her husband; if she 
was kept out of possession of the premises to which the law says she was 
justly eiititled, during that night, by threats 6J' by fèar" brought about or 
Instigated by Mr. Munro or anybody under him, then you would find or 
might fl»d upon the évidence that there was a wrongful détention of this 
property, a forciWe detàlner of the property. If, on the other hand, you 
should flnd that there was no forclble detainer, that Mr. Munro had gotten 
into possession of the property, and Mrs. Fults quietly gaye It up or surrend- 
ered it after she had found herself out, you could not flnd that there was 
a forclble detainer of It. 

"The défendant says that there was no force exercised on that occasion,' 
that nothing was done by him to Intimidate Mrs. Fnlts, that It is true that 
he eniployed Mr. Lockwood to stay there to watch the property that night, 
and that was ail, he claims, that he did, and that he knew nothing of any 
threats or any force being exercised, or any intimidation as against Mrs. 
Fults. Mr. Lockwood, who was there, tells us that he did stay up ail night, 
that he was oh the premises, that the only implement or weapon that he had 
on tbat occasion was a pièce of a thill that he carrled in his hand. He did 
not say as a walking stick, but you saw the old man, and you may say whether 
he was carrying it as a walking stick, as a protection to himself. He says 
he did not hâve any ^un there, rifle, shotgun, or flrearm of any Jrlnd, and did 
not fli^e any that rii'glit. Oifbfer wltnesses were called who were Tn that local- 
Ity, who testify that they did not hear any gun flred that night. You wlll 
remember what the witnesses said wlth respect to that. If you flnd that 
there was not any force used by Mr. Munro or those under him, that Mrs. 
Fults was not Intlmidated, did not suffer any fear of bodily injury to herself 
or to her family — that is, if she was not afraid to go back into the house or 
onto the premises on that occasion — you could not flnd that there was any 
forcible détention of the property that night. 

"If you flnd for the plaintifC on this subject, that there was a forclI>le de- 
tainer of that property, then you will corne to the question of how much dam- 
ages she sustained by reason of that detainer, by reason of belng kept out 
of possession of the property." 

The jury found for the plaintifif on this question anrf fixed the value 
of the unexpired term of the lease as the damages under the ruHng 
of the court, and thèse damages were trebled under the statute. 
In short the plaintiff was by force and threats and fear inspired 
thereby kept out of the possession of the home and farm- to the pos- 
session of which she was entitled. There, was in fact injury to her 
person and property, for she with her stock and other property was 
put and kept in the public highway and deprived of shelter, but she 
was not allo^ed to recover damages therefor, She was injured in her 
property, for she had a property right in the farm for the term of 
which. she, was deprived by thèse acts. 

Sectiô'n 17 of the bankruptcy àct provides that: 

"A disèharge In bankruptcy shall release a bankrupt from ail of his prov- 
able debts (and this was a provable debt belng in a judgment) except such as 
* * * are liabilities for * * * wlUful and malicious injuries to the 
person or property oï another," été. 

The judgment in question' is not a liability for any injury to the 
person of the plaintiff, as, she was not permitted to hâve damages 
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therefor. The judgment is not a liability for any actual physical dam- 
age to property, as the plaintiff was not allowed to recover therefor. 
The premises and growing crops were not injured. The right of the 
,.plaintiff to be in and on the premises was :taken from her, however, 
'and she was thus injured in her property by being forcibly kept out 
of its use and possession and enjoyment. Is this a liability for a 
"willfql and malicious injury" to the property of the plaintiff? Is the 
nature and quality of this liability determined by the nature of the 
action or by the nature, of the damages allowed and recovered? And 
if the latter, is the value of an unexpired term under a lease of real 
estate of which a plaintiff was deprived by the forcible and wrongful 
détention of such real estate (such détention being effected by force, 
threats, and fear inspired thereby) a liability for a willful and mali- 
cious injury to property? In Tinker v. Colwell, 193 U. S. 473, 24 Sup. 
Ct. 505, 48 L. Ed. 754j the husband recovered damages for the injury 
sustained by him by reason of criminal conversation had by défend- 
ant with his wife.to which the wife consented. There was no physical 
injury to the wife, and the husband was not actually deprived of her 
Society or services. The court laid stress on the fact that the defend- 
ant's act constituted an assault on the wife. The court said : 

"We are of opinion that it was not released. We tMnk the authoritles 
show the husband has certain Personal and exclusive rishts with regard to 
the person of his wife which are Interfered with and invaded by criminal 
conversation with her ; that such an act on the part of anotlier nian constl- 
tutes an assault even when, as is alniost universally the case as proved, the 
wife in fact consents to the act, because the wife is in law incapable of giv- 
ing any consent to affeet the husband's rights as against the wrongdoer ; 
and that an assault of this nature niay properly be described as an Injury to 
the Personal rights and property of the husband, which is both malicious and 
willful. A judgment upon such a cause of action is not released by the de- 
fendant's discharge in bankruptcy." 

Hère there was an injury to the personal rights and property of 
Mrs. Fults. The acts done were unlawful and willful because done 
without authority of law and intentionally, voluntarily, and knowing- 
ly. There was no évidence of express malice in the case, and ex- 
press malice cannot be implied from forcible detainer. But the exis- 
tence of express or spécial malice was not necessary. Tinker v. Col- 
well, supra. There was a disregard of the dtity which the défendant 
Munro owed to the plaintiiï, and the forcible acts and fear inspired 
thereby worked her an injury in her property rights, and the damages 
recovered are the measure of the value of that right of which she 
was deprived and the légal compensation for that injury. Légal malice 
is made out, implied, when a wrongful act is done intentionally and 
without just cause or excuse. See cases cited in former opinion. 

In this case it is not at ail probable that Munro had any conscious 
intent to violate the law or to do Mrs. Fults harm in her property 
rights. The written lease was between the husband and Munro, but 
she was the assignée thereof, and Munro had recognized her as the 
actual tenant. He was put in possession peaceably by the ofificer with 
process of dispossession issued against the husband. He retained 
possession against the wife, the tenant entitled to possession, wrong- 
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fuUy ând unlawfully and by means of force and threats inspiring fear. 
He was bound to know the law, and his ignorance was no défense to 
the wrong donc. Munro's possession, although gained peaceably, was 
wrongful. He maintained such wrongful possession by force at his 
péril. In Tinker v. Colwell the défendant knowingly and consciously 
did the.act and therèby invaded the property rights of thé plaintifï. 
His acts were willf ully and knowingly done. He was bound to know 
that he was doing the husband a légal actionable wrong whether in 
f act he actually knew it or not. True, in that case the act done was 
immoral, but the décision of the Suprême Court does not rest on the 
immorality of the act. The décision in Tinker v. Colwell seems to 
rest on the fundamental proposition that an assault was committed 
on the wife in whose person the husband had a property right, and 
that by such assault his property rights were invaded and interfered 
with. Hère Mrs. Fults had property rights in the farm, but no in- 
jury was done to that, or the crops thereon which belonged to Mrs. 
Fults. But her person was interfered with and by force andl threat's 
deprived of the shelter of the house and the enjoyment of the grow- 
ing crops. The rule of damages adopted was the value of such use 
and occupa,tion and enjoyment. - In this case there was a rule for 
measuring the damage with some certainty. In Tinker v. Colwell, it 
was not the damage done to the person of the wife that furnished a 
basis for damages, but the interférence with the exclusive rights of 
the plaintifï in the person of his wife which were interfered with. 
From the nature and quality of the acts done by Munro the law im- 
plies malice. From their doing, Mrs. Fults was deprived of the shelter, 
use, and enjoyment of the house and the use and enjoyment of the 
crops and pasturage and the value thereof is her damage. The lia- 
bility is therefore for a "willful and malicious (malice implied) in- 
jury" to the property rights of Mrs. Fults, but not actual injury to 
the spécifie property to the use and enjoyment of which she was en- 
titled and of which she was deprived. 

In this case Munro unlawfully retained possession of and appropri- 
ated to his own use by means of force, threats, and the fear inspired 
thereby, the property of Mrs. Fults. In the Tinker Case the défend- 
ant took possession of and appropriated to his own uses and purposes 
the person of the plaintiff's wife in which he had certain personal and 
exclusive rights. I am compelled therefore to adhère to my former 
décision and hold that this judgment is not dischargeable in bank- 
ruptcy. 

Ordered accordingly. 
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In re MANISTEE WATCH CO. 
(District Court, W. D. Michigan, S. D. July 15, 1912.) 

1. Municipal Corporations (§ 894*) — Recoveky or Money Weongftjllï 

Paid. 

Wbere money of a municipality bas been paid ont on a contract for 
an indebtedness wbich tbe municiiDallty had no autborlty to malie, It may 
be recovered back. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1877, 1878, 2188 ; Dec. Dig. § 894.*] 

2. Municipal Corporations (§ 894*) — Ph-eeerred Claims— Unlawful Diver- 

sion OF Municipal Funds. 

Where tbe funds of a municipality bave been unlawfully diverted and 
can be traced into tbe property of an insolvent, theyi may be reclalmed as 
a trust fund by tbe municipality before any distribution is made to 
tbe gênerai creditors of tbe insolvent. 

[Ed. Note. — For otber cases, see Municipal Corporations, Cent. Dig. §§ 
1877, 1878, 2188 ; Dec. Dig. § 894.*] 

3. MuificiPAL Corporations (§ 948*) — Bonds — Bona Fide Puechaseb. 

A purehaser of municipal bonds must, at bis péril, ascertain tbat tbe 
municipality bad tbe power to Issue tbe bonds, and tbat tbe autborlty 
assumed by its offlcers issuing them bad been conferred and had not 
been exceeded, and, where eitber tbe power of the municipality or the 
autborlty of its officers to issue bonds Is lacking, a holder of tbe bonds 
is not a bona flde holder. 

[Ed. Note.^For otber cases, see Municipal Corporations, Cent. Dig. %% 
1982-1990 ; Dec. Dig. § 948.*] 

4. Bankruptcy (§ 345*) — Municipal Corporations — Priorities — Bonds — 

Bona FIde Purchasee. 

A City issuing bonds to procure, beautify, and ornament suitable ground 
for a public park turned over bonds to an industrlal corporation establish- 
Ing a factory in the clty, and mortgaglng its property to the city. The 
corporation sold the bonds and became a bankrupt. UeM tbat, though 
the city was liable on tbe bonds in the hands of innocent purchasers, 
it was not entitled to a priority over the claims of otber creditors of 
the corporation, In tbe aljsence of maklng the bondholders parties and 
disclosing tbat they were innocent purchasers. 

[Ed. Note.— For otber cases, see Bankruptcy, Cent. Dig. §| 531,-532, 
534, 539, 540; Dec. Dig. § 345.*] 

5. Municipal Corporations (§ 955*) — Bonds— Fraud—Presumpiions. 

Where there was fraud or Ulegallty In the Inception of municipal bonds, 
a purehaser, seeking to enforce payment, has the burden of showlng tbat 
he or some one under whom be claims was a bona fide holder for value. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
2002-2009; Dec. Dig. § 955.*] 

6. Bankruptcy (§ 345*) — Claims — Pbiority — Municipal Corporations — 

Bonus. 

Where a city issued bonds, and a committee appointed to disburse tbe 
funds to be derived therefrom turned over bonds to a corporation estab- 
lishing a factory In the city, and mortgaglng its property to the city, 
and the committee was flnanclally responsible, the city, on the bankrupt- 
cy of the corporation, could not claim priority on the theory tbat it was 
in the position of a cestui que trust whose trustées had wrongfuUy con- 
verted its funds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 
534, 539, 540 ; Dec. Dig. § 345.*] 

*For otber cases see same topic & \ number lu Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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In the matter of the Manistee Watch Company, a bankrupt, on 
pétition of trustée for leave to sell property free of the lien of a mort- 
gage to the City of Manistee, and a cross-petition of the city to hâve 
its claim given priority over daims of other creditors. Pétition 
granted, and cross-petition deniëd. 

Norris & McPherson, of Grand Rapids, Mich., for City of Man- 
istee. 
. Çleland & Heald, of Grand Rapids, Mich., for trustée. 

SESSIONS, District Judge. In March, 1905, the common council 
of the city of Manistee, claiming to act under the city charter, adopted 
a resolution to submit to the qualified voters of the city a proposition 
to bond the city for $50,000 "for the purpose of procuring, beautify- 
ing and ornamenting suitable ground for one or more public parks 
within the city." An élection was held and the bonding proposition 
received the favorable vote of the electors. Subsequently, pursuant 
to directions of the council, the mayor and clerk prepared and exe- 
cuted the bonds and advertised them for sale. No purchasers were 
f ound, and the bonds were not sold. 

At the time of the adoption of the first resolution and as a part of 
the same proceedings, the mayor was authorized to appoint a commit- 
tee of seven citizens of the city of Manistee to handle and disburse 
the fund to be derived froni the issue and sale of the bonds. This 
committee was appointed by the mayor before the élection. Three 
years later, and in May, 1908, this committee reported to the council 
that a contract had been negotiated with W. R. Rath and Jos. M. 
Bachner for the establishment of a watch factory in the city and rec- 
ommended its approval, and exécution by the proper city oiificers. By 
the terms of the contract so présentée! Messrs. Rath and Bachner 
agreed to construct, operate, and maintain in the city of Manistee a 
watch factory of specified dimensions and equipment, and to employ 
therein an average of 250 persons for a period of 5 years. They also 
agreed to give to the city a mortgage upon the factory plant and 
premises to secure the performance of the contract on their part. 
The city on its part agreed to turn over to them park bonds of the 
par value of $25,000 the issuance of which had been authorized by the 
voters for park purposes. 

Pursuant to a resolution of the council, the contract was executed 
by the mayor and clerk of the city. Messrs. Rath and Bachner in- 
corporated the Manistee Watch Company with themselves as its 
principal officers, and assigned their interest in the contract to the 
compaiiy. The factory was constructed, the bonds turned over to 
the Company, and by its officers negotiated and sold, and the mortgage 
given to secure the further performance of the contract. The seven 
members of the committee who procured the deal to be made and the 
persons by and through whom the bonds were sold are ail solvent 
and amply responsible financially. The Watch Company is bankrupt, 
owes debts amounting to about $50,000 aside from the claim of the 
city of Manistee, and has little or nô property except its factory plant 
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and premises. If the daim of the city is valid and entitled to priority, 
the gênerai creditors will receive nothing. 

Disregarding any and ail imperfections and irregularities in the 
pleadings and in the method of bringing this matter before the court 
and coming directly to the merits of the case, the important question 
presentad relates to the right of the city of Manistee to a lien upon 
the factory and premises of the bankrupt, or the proceeds of the sale 
thereof, which shall hâve priority over the claims of gênerai cred- 
itors. It is conceded that the contract between Messrs. Rath and 
Bachner and the city of Manistee and the mortgage given 'oy the 
bankrupt to the city are invalid, and therefore do not constitute a lien 
upon the factory property of the bankrupt. It foUows that the trus- 
tée in bankruptcy is entitled to hâve the property sold free of such 
lien. However, the city of Manistee claims that it is entitled to a 
prior lien upon the property for $25,000, not by virtue of the contract 
or mortgage, but because its funds to that amount hâve been wrong- 
fully diverted by its officers and the ofïicers of the Watch Company 
and hâve been used in the construction of the factory and can be 
traced directly into that property. 

[1, 2] In other words, the city invokes the aid of the familiar rules 
(1) that, when the money of a municipality has been paid out on a 
contract or for an indebtedness which the municipality had no au- 
thority to make or incur, it may be recovered (City of Chaska v. 
Hedman, 53 Minn. 525, 55 N. W. 737; City of Geneseo v. Geneseo 
Natural Cas, etc., Co., 55 Kan. 358, 40 Pac. 655; People v. Fields, 
58 N. Y. 491) ; and (2) that, where public funds hâve been unlaw- 
fully diverted and can be traced into the property of an insolvent 
estate, they may be reclaimed as a trust fund by the municipahty, 
which is their rightful owner, before any distribution is made to the 
gênerai creditors of the insolvent (Village of Reed City v. Reed City 
Veneer & Panel Works, 165 Mich. 599, 131 N. W. 385; Smith v. 
Township of Au Grès, 150 Fed. 257, 80 C. C. A. 145, 9 L. R. A. 
[N. S.] 876; Board of Commissioners v. Strawn, 157 Fed. 49, 84 
C. C. A. 553, 15 L. R. A. [N. S.] 1100). But to bring itself within 
the rules above stated the city must show that its funds hâve been 
unlawfully diverted. No moneys hâve been taken from its treasury 
unless it can be said that the unlawful issue of its bonds, or obliga- 
tions to pay, is the équivalent of the unlawful use and diversion of 
its funds. The city has not paid the bonds, and has not been in- 
jured financially, unless it is legally liable upon them. The funds of 
the city hâve not been diverted unless it can be compelled to pay 
the bonds to the holders thereof. Certainly no one who was a party 
to, or a participant in, or who had knowledge of, the illégal transac- 
tion by and through which the bonds were turned over to the Watch 
Company as a bonus, can successfully make any claim against the 
city. In other wofds, no one except possibly a bona fide holder of 
the bonds for value can recover upon them. Upon the présent mea- 
ger record, the liability of the city upon thèse bonds, even to an in- 
nocent purchaser for value, may well be doubted. The resolution of 
the city council submitting the bonding proposition to a vote of the 
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freeholders and electors spécifiée the nominal purpose of the bûnd 
issue in a very gênerai, uncertaiti, and' indistinct mannçr, while the 
records of the council proceedings in the same connection show very 
clearly and distinctly the real and illégal purpose of such issue. 

[3] A purchaser of municipal bonds must, at his péril, ascertain 
not only that the municipality had the power to issue such bonds, 
but also that the authority assumed by the officers or agents execut- 
ing or issuing them had been conferred and has not been exceeded. 
If either the power of the municipality or the authority of its officers 
to issue bonds is lacking, there can be no such thing as a bona fide 
holding thereof. 28 Cyc. 1609,, 1620,, 1621, and 1622. 

[4] Passing thèse questions, however, and assuming that the city 
of Manistee is liable upon thèse bonds in the hands of innocent pur- 
chasers, insuperable difficulties and obstacles still exist to a recovery 
in this proceeding. The bondholders havé not been made parties and 
the character of their holdings cannot be determined in such manner 
as to be binding upon them, and, even if the city could represent 
them, there is nothing in the proof s to indicate that any bond is at the 
présent; time or ever has been in the hands of an innocent purchaser. 
Both the testimony and the légal presûmptions are to the contrary. 

[S] Where it is shown that there was fraud or illegality in the in- 
ception of municipal bonds, the burden is thrown upon the purchaser 
who seeks to enforce payment to show that he or Some one under 
whom he claims was a bona fide holder for value. Lytie v. Town 
of Lansing, 147 U. S. 59, 13 Sup. Ct. 254, 37 L. Ed. 78; Schmid v. 
Village of Frankfort, 141 Mich. 291, 104 N. W. 668; John Hancock 
Mut. Life Ins. Co. v. Cityof Huron (C. C.) 80 Fed. 652; Tracey v. 
Town of Phelps (C. C.) 22 Fed. 634. 

[6] The final contention of the city pf Manistee is that it is in 
the position of a cestui que trust whose trustées hâve wrongfully 
converted and invested its f unds, and therefore that it has an élec- 
tion of remédies, either to recover its funds f rom the trustées or 
to take the property in whjch such funds hâve been invested. The 
fallacy of this contention is appare;nt. Neither the city nor its of- 
ficers had any right or power directly to invest the city funds in 
an industrial factory, nor to issue bonds of the city and donate them 
as a bonus to the promoters of such a factory. What it could not 
originally do directly it cannot now do by indirection or by ratifica- 
tion. To pprmit the city to appropriate to itself substantially ail of 
the property of the bankrupt estate for the purpose of saving its 
officers and trustées f rom the conséquences of their wrongdoing, and 
thus to deprive those who hâve innocently extended crédit to the 
bankrupt of ail chance to recover their legitimate claims, would be 
grossly unjust. Ail of the persons by and through whom the illégal 
issue of thèse bonds was accomplished are amply responsible, and 
are legally liable to the city for any injury which it has sufïered be- 
cause of their unlawful acts. No necessity exists for a resort to any 
unusual and extraordinary measures for the protection of the public 
interests, and the court will not lend its aid to any plan or scheme, 
however specious and plausible it may appear, by which innocent 
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creditors of a bankrupt estate will be deprived of their moneys for 
the benefit of wrongdoers. 

The pétition of the trustée in bankruptcy will be granted, and the 
cross-petition of the city of Manistee will be denied. 



In re BRITAXNIA MINING CO. 

In re NIOKEY. 

(District Court, W. D. Wisconsin. July 17, 1912.) 

1. MORTQAGM (§ 137*) — FOEECLOSTJBE — TiTLE— TiME FOR REDEMPTION. 

Under the law of Montana, the légal title to mortgaged real property 
remains in the mortgagor after foreclosure durlng the statutory period 
of rédemption. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 270-276 ; Dec. 
Dig. § 137.*] 

2. Bankkuptct (§ 293*) — Courts— Jubisoiction. 

The jurisdiction of the varions courts of bankruptcy is limited to the 
boundarles of the district, a court In another district having no power to 
coUect a debt or seize any property beyond those limits, though the ti- 
tle is in the trustée, and in order to obtain any custody thereof, if cus- 
tody is refused, the trustée must Invoke the ancillary action of a local 
court, fédéral or state, having within itself no poveer to exécute the law 
outside its own district 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 411, 417; 
Dec. Dig. § 293.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy. See 
note to balley v. Mosher, 11 0. C. A. 313.] 

3. BANKBtrpTCY (§ 2G2*) — Sale ce Assets — Equity or Rédemption — Place — 

Statdtes. 

Act March 3, 1893, c. 225, 27 Stat. 751 (U. S. Comp. St. 1901, p. 710), 
requiring judicial sales of land to be made on the property itself or at the 
courthouse in the county where it lies on not less than four weeks' 
notice, was applicable to sales in bankruptcy proceedings ; and hence, 
■where a bankrupt Wisconsin corporation owned an equity of rédemption 
In a mine in Montana, a sale of such equity in Wisconsin vpithout com- 
plying with such act was void. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 363-365; 
Dec. Dig. § 262.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Britannia Mining Company. The référée denied the pétition of G. 
R. Nickey, a créditer, to set aside a sale of certain of the bankrupt's 
real estate in Montana subject to a mortgage, and he filed a pétition 
for review. Reversed. 

Bloodgood, Kemper & Bloodgood, of Milwaukee, Wis., for peti- 
tioner. 

Nohl & Nohl, of Milwaukee, Wis,, for trustée 

SANBORN, District Judge. The bankrupt is a Wisconsin cor- 
poration. Ail of its real estate consisted of a mine and equipment 
in Montana. The bankruptcy pétition was filed February 24, 1912, 

*For other cases see same topic & i numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



400 197 FEDERAL KEPORTER 

aiid adjudication followed prômptly, based upon the admission of 
the bankrupt of its inability to pay its debts. At the time of the ad- 
judication the mine had been sold on foreclosure sale in a suit begun 
in Montana, and the petitioner, G. R. Nickey, was the purchaser at 
the sale for $3,000. The right of rédemption was inventoried by the 
bankrupt, and appraised at $1 ; ail other property being appraised at 
$97. 

It appears, further, that on March 8, 1912, the trustée petitioned 
for leave to sell ail the assets, including the right of rédemption f rom 
the foreclosure sale; an oflfer of $100 having been made. The ordi- 
nary notice by mail was given to creditors of a hearing on the péti- 
tion to sell for March 22, 1912. On that day the matter was heard, 
and other bids made, and a sale of ail the assets was made for $900 
to Walter Buschmann. On April 5, 1912, G. R. Nickey petitioned 
the référée to set aside the sale, on the alleged ground that the right 
of rédemption in the mining property was real estate situated in an- 
other state, and therefore the bankruptcy court had no jurisdiction 
to sell it, and that the right of rédemption was worth more than the 
amount of the sale. No objection was made on the ground that Act 
Gong. 1893, c. 225, 27 Stat 751 (3 Fed. Stat. Ann. 54, U. S. Comp. 
Stat. 1901, p. 710), requiring judicial sales of land to be made upon 
the property itself , or at the, courthouse of the county where it lies, 
and upon not less than four weeks notice, was not complied with. 
Demurrers being filed to the pétition, they were sustained by the réf- 
érée. A pétition for review of the order sustaining the demurrers 
was thereupon filed by Mr. Nickey, and in that pétition the act of 
1893 is for the first time Cxpressly referred to. 

[1] The law of Montana with respect to mortgages was adopted 
from California. Before adoption, the California law had been so 
construed by the Suprême Court of California as to make the interest 
of the mortgagor af ter sale on foreclosure, and up to the time of sher- 
iff 's "deed, real property. In Simpson v. Castle, 52 Cal. 644, it was 
held that the mortgagor after foreclosure sale remains vested with 
the légal title during the period of statutory rédemption. Under the 
familiar rule, this construction was adopted with the passage of the 
Montana statute, so that the law of the two states is now identical. 

The right of rédemption being real property, the next question is 
whether the, act of 1893, requiring sales under fédéral court orders 
to be made in a certain manner, applies to bankruptcy sales. General 
provisions are found in the Bankruptcy Law (Act July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]), relating to the sale of 
real estate. Section 70b reads: 

"Real and Personal property shall, when practieable, be sold subject to the 
approval of the court. It shall not be sold otherwise than with the approval 
of the court for less than seventy-flve percentum of Its appraised value." 

This hasno relation to notice, or place of sale, nor is there any 
other clause in the act which in any way expressly régulâtes the prac- 
tice to be followed on sales of real property. Whether the act of 1893 
applies to bankrupt sales is left wholly tô construction.' 

That such sales are made under the orders of the bankruptcy court. 
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and only by its authority, seems quite clear. The sale in question 
was so made. Thv act of 1893 therefore applies unless the gênerai 
purpose and intent of the later act exclude it, bearing also in mind 
the reason for the adoption of the earlier one. Considering alone the 
language of the two statutes, little difhculty arises. The act of 1893 
provides that "ail sales of real estate or any interest in land sold un- 
der any order or decree of any United States Court" shall be made 
in a certain manner, and be in the county where the land is situated. 
This sale was made under such an order. The later statute govern- 
ing bankruptcy makes no provision whatever on the subject. From 
the words alone, therefore, there is no difficulty in concluding that 
the earlier statute must apply. But, when the purpose of the bank- 
rupt act is considered, a doubt arises. As said in Re Edes (D. C.) 
135 Fed. 595, the évident intention of Congress in passing the bank- 
rupt law was to provide ample and complète method of administer- 
ing and disposing of the assets of bankrupts, and to place the détails 
of the administration of the estate within the jurisdiction of the court. 
And it was held in that case that the court of bankruptcy, under the 
broad powers given by the bankrupt law, may order a private sale of 
either real or personal property situated in the district. It is no doubt 
true that the bankrupt law créâtes a complète and comprehensive 
System for the speedy collection and disposition of the estate. 

[2] Nevertheless, the court is limited by the boundaries of the 
district. It has no power to collect a debt, or seize any property, 
beyond those limits, although the title vests at once in the trustée. 
In order to obtain any custody of such property (if custody is re- 
fused), it must call in the ancillary action of a local court, fédéral or 
State. It has no power whatever to itself exécute the law when it 
acts beyond its own district. How is it, then, that a bankrupt court 
of one district may sell land in another? One answer to the question 
is that in so doing it acts only on the bankrupt's interest in the land, 
and makes the sale within the limits of its own district ; and, were it 
not for the act of 1893, there could be no doubt of the power. Al- 
though it has always been the common practice in foreclosure cases 
for the court of primary jurisdiction to invoke the aid of other courts 
exercising ancillary jurisdiction in making sales of land beyond its 
own district, yet there is no doubt that courts of equity, acting in 
personam, and within their own territorial limits, may dispose of the 
interests of ail persons before them in any land whatever, and where- 
ever located. The English Court of Chancery sometimes foreclosed 
mortgages on property in the Colonies, disposing of the property 
interests of the parties as though the land were located in Ènglard. 
The question, therefore, is not one of power, but of statutory con- 
struction. While the District Court for Wisconsin could not make 
a sale of Montana land in Montana, it could but for the statute make 
sale of the bankrupt's interest by a sale made in Wisconsin. 

[3] The intent of the act of 1893, as well as that of the bankrupt 
law, must also be considered. It was passed to prevent the sacrifice 
of the interest of debtors and subséquent creditors by sales made at 
a distance from the property sold often without any notice whatever 
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cpming to any one in the neighborhood, or having either any knowl- 
edge of its value or interest to pùrchase. Many sales before 1893 
were merely formai, witHoût any real notice in f âct, although gen- 
erally madè in the local district, but at a distance f rom the property. 
Cdiigress was therefore ithpôttuned to. apply a remedy'. The sale in 
question hère is a good example of what happened before the act of 
1893. On short notice by mail, given to the creditors alone, a mine 
situateçi more than a thousand miles away is disposed of. No one 
having any interest to buy, or any knowledge of value, had any fair 
opportunity to learn anything about it, or any time to prépare for 
such a pùrchase. Such a sale would generally be nothing but a pure 
form, virtually a sacrifice of the property, whatever it may hâve been 
in this case. Against such a situation the act of 1893 was intended 
to provide. Several of the Circuit Courts hâve decided this statute 
to be merely directory, but the Circuit Court of Appeals of thé Fourth 
Circuit, in Cumberland Lumber Co. v. Tunis Co., 171 Fed. 352, 96 
C. C. A. 244, holds its provisions manda tory, and that the purchaser, 
even after confirmation, isnpt bound by a sale made in violation of 
the statute. 

The District Court of Maine, in which the Edes Case was decided, 
had no such situation to deal with as that presented hère. On the 
whole, I think the sale was invalid because the act of 1893 was not 
followed. Under that act the sale could only hâve been made in 
Montana by authority of the local United States Court, exercising 
ancillary power under the Bankruotcy Law, pursuant to the amend- 
ment of 19lO (Act June 25, 1910, c. 412, § 2, 36 Stat. 839 [Fed. 
Stat. Ann. 1912 Supp..480. U. S. Comn. St. Supp. 1911, p. 149211, 
andi Babbitt V. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 402, 
17 Ann. Cas. 969, decided before such amendment. 

It is urged on behalf of the trustée and the purchaser that objection 
to the salehas been waived because petitioner objected only that the 
court was without jurisdiction, and did not raise the question of an- 
cillary power nor the statute of 1893, until he filed the pétition for 
review. The objection made, however, would be generally under- 
stood' to mean that the sale was ineffectuai because not made by the 
proper court, or in a proper manner. Thus construed, the question 
was sufficiently raised. 

The order of sale is reversed, and an order should be entered set- 
ting aside the sale. 



MARTIN V. CITY WATER CO. OF CHILLICOTHE, MO. 
(District Court, W. D.Missouri, W. D. July 27, 1912.) 

No. 3,798. 

Removal of Cattses (§ 107*)-^Amount in Controvebsy — Sufficiency oï" 
Allégations. ' 

Where a pétition for remoyal filed by a water company alleged that 
the suit by a patron involved the question of the rlght of the company to 
maintain a metered service and to charge a meter rate, and that the 
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amount in controversy exceeded, exclusive of Interest and costs, $3,000, 
a motion to remand averring that the court had no jnrlsdictlon because 
tlie amount in controversy did not exceed $100, and could not involve 
$3,000, though treated as a plea to the jurisdietlon, must be overruled in 
tlie absence of proof to support it, especially where plalntlff based his 
right to enjoin tlie Company from changing the rates on contracts bind- 
ing it to furnlsh water at flat rates for an Indeflnite period. 

[Ed. Note. — ^For other cases, see Removal of Causes, Cent. Dlg. §§ 178, 
225-234 ; Dec. Dlg. § 107.* 

Jurisdietlon of Circuit Courts as determined by the amount In contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Stribllng 
Shoe Co. v. Roper, 36 O. C. A. 459 ; O. J. I/ewis Mercantile Co. v. Klepner, 
100 0. C. A. 288.] 

2. Removal of Causes (§ 107*) — Amount in Contboveesy— Bubden of Peoof. 

A plalntifE movlng to remand a cause to the state court has the burden 
of provlng that the amount involved is less than the jurisdictlonal 
amount. 

[Ed. Note. — For other cases, see Removal of Causes, Cent, Dlg. §§ 178, 
225-234; Dec. Dlg. | 107.*] 

3. Removal of Causes (§ 107*) — Amount in Conteoveksy— Allégation of 

Value— CoNCLUsiVENESB. 

Where the maintenance of rates by a water company for water supply 
is the subject of dispute, and the object of a Mil Is to restrain It from 
Increasing its rates, the alleged amount in controversy in a pétition for 
removal to the fédéral court must govern untll the contrary is conclusive- 
ly Shown. 

[Ed. Note.- — For other cases, see Removal of Causes, Cent. Dig. |§ 178, 
225-234 ; Dec. Dig. § 107.*] 

In Equity. Suit by L. A. Martin against the City Water Company 
of Chillicothe, Mo. Motion to remand to state court overruled. 

L,. A. Martin, of Chillicothe, Mo., pro se. 

James H. Harkless and Harkless, Crysler & Histed, ail of Kansas 
City, Mo., for défendant, 

VAN VALKENBURGH, District Judge. Plaintifif brought his 
suit in the circuit court of Livingston county, Mo., to restrain the de- 
fendant from raising or changing the rates of service for water sup- 
plied to plaintifif, and from refusing to supply plaintifif writh water at 
the rate theretofore charged. The bill involves the right of the dé- 
fendant Water Company to regulate the rates of water supply in Chil- 
licothe under a metered service, and also the construction of a certain 
ordinance franchise granted to défendant by the city of Chillicothe, 
and certain alleged contracts between the said city and défendant, 
and between the défendant and plaintifif as a consumer of water in 
said city. A temporary injunction was granted by the state court, andi 
défendant then filed its pétition for removal, alleging diversity of 
citizenship, and f urther : 

"That said suit is of a civil nature, whereln is involved the question of the 
right of your petltloner to establish and maintaln in the opération of its wa- 
terworks plant in the city of Chillicothe, a metered service and to charge a 
meter rate therefor, and that the amount and value in controversy In thls ac- 
tion exceeds, exclusive of interest and costs, the sum of three thousand dol- 
lars ($3,000)." 

•For other cases see aame topic & S nvmbeb lu Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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[1] To this plaintiff :fired a "motion to remand" upon the following 
groûnd:: 

"This court bas no jurisdictlon of this cause, for the reason that the ainount 
Inyolîved in controversy lii this cause does not exceed in the aggregate total 
one hundred dollars ($100), and eannot by any possible stretch of the hunian 
imagination be, made to involve the sum of three thousand dollars (!f3,000) for 
to bring the said cause wlthin the jurisdietion of the District Court of the 
United States." 

In his pétition plaintiff allèges that the wàter is heing supplied under 
thé terms of the ordinarice which prescribës certain meter rates; that 
heretofore no meter has been employed, but that prior to the bringing 
of this suit défendant unlawfully entered upon the premises of plain- 
tiff, eut his pipes, and installed a certain apparatus called a water 
meter; that by virtue of the consumption indicated by such meter 
or meters an excessive rate is charged him; that plaintiff had with 
défendant certain contracts of long standing by which défendant 
agreed to furnish water to plaintiff at certain flat rates for an indefi- 
nite period. Plaintiff prays that défendant be perpetually enjoined 
f rom raising or changing the rates of service for water supplied. In 
other words, that he has a perpétuai contract with défendant at rates 
which he claims can never be changed ; also, that défendant must con- 
tinue to furnish water at such rates or retire f rom business. Plaintiff 
urges that the only subject-matter involved is the amount of water 
rates to him; that this falls far below the amount conferring jurisdie- 
tion upon this court. Défendant asserts that the suit also carries with 
it the question of its right to operate under its ordinance franchise, and 
to control and regulate its own business. 

In the case of Studebaker v. Salina Waterworks Co. (D. C.) 195 
Fed. 164, originally filed in thé District Court of Saline county, Kan., 
and removed to the fédéral court for the District of Kansas, the plain- 
tiff' after reciting that the défendant company had charged him for 
water for the year 1911 the sum of $21.80, "which is more than it has 
authority to charge for the year 1911, and more than a reasonable 
charge for such water," prayed that the défendant be restrained from 
interfering with plaintiff's use of the water, upon refusai to pay such 
alleged excessive rate. As in the case at bar, the défendant in its péti- 
tion for removal alleeed that the suitinvolved the question of the right 
of petitioner to establish and maintain in the opération of its water- 
works plant in the city of Salina, a metered service and to charge a 
meter rate therefor, and that the amount and value in controversy ex- 
ceeded the jurisdictional amount— at that time $2,000. The motion to 
remand was as follows : 

"Now cornes thé said plaintiff and moves the court to remand this suit to 
the district court of Saline county, Kansas, from which court it was attempted 
to be removed for the reason that this suit does not really and substantially 
involve any dispute or controversy properly within the jurisdietion of this 
court, and this court has no jurisdietion of this suit under said attempted re- 
moval." 

There, as hère, the requisite diversity of citizenship existed between 
the parties, and ^the ground of the motion to remiand was want of 
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sufficient amôunt in controversy to confer jurisdiction on the fédéral 
court. 

In overruling the motion to remand Judge Pollock said: 

"It Is manifest such motion merely searches the record. It contains no dé- 
niai of any matter well pleaded In the pétition for removal. Hence, taking the 
averments of the pétition flled in the state court, together with the alléga- 
tions of the pétition for removal, which stand confessed for want of answer, 
plea. or other proper déniai thereof, the case presented is one in which there 
is involved the right of défendant company to transact its business afCalrs, as 
by It attempted in this case, with ail its customers in the clty of Salina ; and 
the value of this right, and not the amount demanded of complainant, is the 
subject-matter Involved in the controversy with complainant. The value of 
this right défendant allèges to be in excess of the amount necessary to confer 
jurisdiction on this court. Hence, as the allégation of airiount in controversy 
stands admitted for want of déniai, under repeated adjudications of the féd- 
éral courts, this court has jurisdiction of the controversy." Hunt v. N. Y. 
Cotton Exchange, 205 V. S. 333, 27 Sup. Ct. 529. 51 L. Ed. 821; Larabee v. 
Dolley (C. C.) 175 Fed. 365, and cases there cited ; State of Ark. v. K. & T. 
Coal Co. (C. C.) 96 Fed. 353 ; Texas & Paciflc Ry. Co. v. Kuteman, 54 Fed. 
547, 4 C. C. A. 503 ; South Dakota Cent. R. Co. v. C, M. & St. P. Ry. Co., 141 
Fed. 578, 73 C. C. A. 176; Amelia Milling Co. v. Railroad (C. C) 123 Fed. 811. 

There can be no doubt that the ruling in that case was correct upon 
the issues presented by the pleadings. It is obvions that the two cases 
are ahke, unless the language of the motion to remand in this case 
be construed to interpose a déniai of the matter well pleaded in the 
pétition; in other words, unless it is, in effect, a plea to the jurisdic- 
tion of the court. It is denominated a motion to remand, and it may 
be doubted if its allégations go farther than to make more spécifie the 
objection to the jurisdiction involved in the language of the motion in 
the Studebaker Case. No testimony was offered at the hearing ; coun- 
sel arguing that from the face of the pleadings it appeared that only 
the amount of the water rate was involved. Also, attached to the brief 
of counsel for plaintiff is the ordinance with the city of Chillicothe, 
which, if considered, discloses nothing conclusive upon this point. 

[2] The burden is, of course, on the plaintiff to show that the 
amount involved is less than the jurisdictional am.ount. Hunt v. N. 
Y. Cotton Exchange, 205 U. S. 322, 27 Sup. Ct. 529, 51 L. Ed. 821. 
The détermination of this question would involve a trial of the entire 
case upon motion to remand. 

But, if we concède to the motion in this case ail the force and ef- 
fect of a plea to the jurisdiction, does it not still appear, as said in 
Studebaker v. Salina Waterworks Co., that: 

"The case presented is one in which there is involved the right of défend- 
ant Company to transact its business affairs, as by it attempted in this case. 
with ail its customers in the city of Salina, and the value of this right, and 
not the amount demanded of complainant, is the subject-matter involved in 
the controversy with complainant." 

According to plaintiff's view, there is involved the construction of 
a certain franchise and certain contracts under which the défendant 
claims the right to transact its business aiïairs in the city of Chilli- 
cothe. His contention is that the contractual relation between himself 
and défendant, so far as it affects water rates, is a perpétuai one. If 
this be so, certainly an important right claimed by the défendant is 
197 F.— 30 
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at stake. If this bë determinedi adversely to the défendant, it must 
lose a portion of its rate established, or retire from business. In due 
time also the ambunt concedédly involved woUld ripen into the neces- 
sary jurisdictional amount. Défendant is not compelled to await this 
resuit. Scott v. Donald, 165 U. S. 107, 17 Sup. Ct. 262, 41 L. Ed. 
648. 

[3] Where the maintenance of rates is the real subject of dispute, 
and the object of the bill and the value of this object must be con- 
sidered, this value not being Hquidated or fixed by law, the alleged 
value, until the contrary be conclusively shown, must govern. Texas 
& P. Ry. Co. V. Kuteraan, 54 Fed. 549, 4 C. C. A. 503. 

I am of opinion' that both from the standpoint of the actual amount 
ultimately iilvolved, and from that of the right claimed by défendant, 
which is thus essentially attacked, the jurisdiction of this court is es- 
tablished ; and, even though the question be regarded a doubtf ul one, 
the same conclusion must be reached. Boatmen's Bânk v. Fritzlen, 
135 Féd. 650, 68 C. C, A. 288. While such a considération would 
not be determinative of the issue hère, it is pertinent to remark that 
litigation affecting this franchise ordinance and contracts under it is 
already hefore this court. It is far better that ail matters relating 
thereto should be finally determined and settled in a single jurisdic- 
tion. Nothing herein contained is intended to hâve any deciding ef- 
fect upon questions affecting the merits as disclosed by the pleadings. 
The motion to remand will be overruled. Plaintifï will hâve leave 
to recast his pleading to conf orm to the rules of equity procédure in 
this jurisdiction, and, when this is done, défendant mày seasonably 
plead thereto. Meantime the temporary injunction heretofore granted 
will remain in force until modified or dissolved by the further order 
of this court. 



SMITH V. CHASE & BAKER PIANO MFG. ÇO. et al. 

(District Court, E. D. Miclilgan, S. D. July 23, 1912.) 

1. CouBTS (§ 322*) — Fedebal Courts — Bill by Stockholdeb — Colltjsive 
Suit— Pleading. 

A bill brought in the fédéral District Court by a mliiority stockholder 
to redress wrongs claimed to hâve been inflicted upon his corporation is 
demurrable If it fails to state that the suit is not a coUuslve one to con- 
ter on a fédéral court jurisdiction of a cause of which it would not 
otherwise hâve cognizance, as applled by equity rule 94 (29 Sup. Ct. 
xxxtii). 

[Ed. Note.— For other cases, ses Courts, Cent. Dlg. §§ 876-881, 887; 
Dec. Dlg. i 322.* 

Rights of mlnorlty stockholders as to management of corporate affairs, 
see note to American Locomotive Sander Co. v. Ecouomy Locomotive 
Sander Co., 89 C. C. A. 482.] 

Z. OOBPORATIÇprS (§ 320») ^BlLL BY Stockholdek — Requisites. . 

A bill by à minorlty stockholder to redress wrongs claimed to havè 
been inflicted upon thé corporation is demurrable if it fails to set forth 
wlth partlcularity his efforts to secure action by the managing directors 
or the stockholders, and the causes of his failure to obtain such action 

•For other cases sèe same topic & § nvmber la Dec. & Am. Digs. 1907 tx> date, & Rep'r Indexes 
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as rcquired by equity rule 94 (29 Sup. Ct. xxxvii), and especially where 
the bill shows that suit was brought without any attempt to settle tbe 
différences, thougb complainant was requested to attend a directors' 
meeting. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 1426-1431, 
1433-1439; Dec. Dig. § 320.*] 

3. CoKPOKATioNS (§ 320*) — Stockholders' Bill — Sufficienct. 

A bill by a minority stockholder against those in eontrol charging in- 
fliction of wrong upgn the corporation is Insufficient where It fails to al- 
lège tangible facts sBstalning gênerai averments of fraud or misconduct. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1426-1431, 
1433-1439 ; Dec. Dig. § 320.*] 

4. CoBPoBATTOKS (§ 370*) — Officebs and Stockholdebs — Mutual Dealings. 

Corporations controlled and managed by the same offlcers and stock- 
holders can deal with each other, and courts will not interfère in their 
internai affairs, unless the action of the majority in eontrol Is dishonest 
or fraudulently oppressive; losses from ignorant or even foolish misman- 
agenient not being subject to redress. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 1511-1518 ; , 
Dec. Dig. § 370.*] 

6. Injunction (§ 70*) — Management of Cobpobate Affaies — Bill by Mi- 

KORiTT Stockholder. 

Under some clrcumstances and conditions, equity wIU enjoin the ma- 
jority directors and stockholders from making a particular contract or 
pursulng a particular course of conduct, but the case would bave to be 
extrême to warrant an injunction restraining corporate action, unless 
assented to and sanctloned by ail the stockholders. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §§ 136, 137; 
Dec. Dig. § 70.*] 

fl. CoEPOBATioNs (§ 553*) — Receivebs — Appointment. 

Courts on proper application will appoint receivers for insolvent cor- 
porations, whose assets hâve been dlverted and dissipe ted, but will sel- 
dom. If ever, assume management and eontrol of a solvent and going 
concern, where relief may be other wise had. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2201-2216 ; 
Dec. Dig. § 553.*] 

7. Cobpobations (§ 182*) — Minoeitt Stockholder — Rights. 

Where two corporations are controlled by the same officers and ma- 
jority stockholders, a minority stockholder of one of them is not entitled 
to an équitable lien upon the property of the other on aceount of any 
wrong of the controUing offlcers in selling the product of the minority 
stockholders' company to the other at a loss. 

[Ed. Note. — For other cases, see Corporations, Cent Dig, |§ 686-690; 
Dec. Dig. § 182.*] 

In Equity. Bill by John L,. Smith against the Chase & Baker 
Piano Manufacturing Company and others. On demurrer to an 
amended bill. Demurrer sustained. 

Fred A. Baker, of Détroit, Mich., for complainant. 

F. H. and G. L,. Canfield, of Détroit, Mich., for défendants. 

SESSIONS, District Judge. This case has been heard once before 
on demurrer which was sustained. Thereupon complainant filed the 
présent amended bill, in which is incorporated Verbatim the whole 
of the original bill with some additions. The prayer for relief is un- 

•For other casea lee *ame topic & i NVusan la Dec. & Âm. Digs. 1907 to date, & Rep'r lodexea 
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changed. Briefly stated, the allégations of the original and amended 
bills are as fdllows: 

Complainànt is a citizen and re'=''dent of the state of Michigan. 
The defetjdants are citizens and résidents of the state of New York. 
The Chase & Baker Piano Manufacturing Company was organized as 
a corporation on the 8th day of February, 1910, and acquired and 
owns a factory'located in the village of Holly, in this state, where 
it manufactured pianos during the years 1910 and l9ll. Its capital 
stock consists qi 2,500 shares of the par value of $100 of which the 
Chase & Baker Company owns and holds 2,200, the complainànt 250, 
the défendant Jacob Heyl 47, and the défendants Erik Heyl, Paul 
Henrich, and William F. Bayer one each; The Chase & Baker Com- 
pany is a corporation whose capital stock is largely owned by the 
individual défendants ; complainànt having no interest therein. Com- 
plainànt and the défendants Jacob Heyl and William F. Bayer are 
the directors of the Chase & Baker Piano Manufacturing Company. 
Complainànt is its vice président and factory manager, and purchases 
ail materials and supplies, hires the employés at the factory, pays the 
bills out of moneys sent to him from New York, and receives a sal- 
ary of $5,000 per year. During the years 1910 and 1911 the individual 
défendants, having control of both corporations, sold and turned over 
to the Chase & Baker Company ail of the pianos made by the Chase 
& Baker Piano Manufacturing Company at priées fixed by themselves 
which were less than the cost of manufacture, thereby causing con- 
sidérable loss to the manufacturing company, nearly if not quite ail 
of which was. attributable to the fact that the purchasing company 
did not take a sufficient number of pianos to keep the manufacturing 
company running to its full capacity. In July, 1911, the board of di- 
rectors of the Chase & Baker Company, acting for that company, sub- 
mitted to complainànt, as manager of the Chase & Baker Piano Man- 
ufacturing Company, a schedule of priées which the former company 
proposed to pay for pianos manuf actured by the latter ■ company dur- 
ing that year. Complainànt refused to consent to such priées, and 
objected to the continuance of the contract then existing between the 
two compànies. Thereupon the défendant Jacob Heyl, as président 
of the Chase & Baker Piano Manufacturing Company, notified the 
complainànt by letter that, in view of his "objection to the proposais 
of the Chase & Baker Company and the schedules of priées sub- 
mitted by them * * * which in ail probability will involve a 
complète ' rearrangement of the tradé relations existing between the 
two compànies," it would be necessary to hâve a meeting of the board 
of directors of the manufacturing company to vote upon those mat- 
ters and that such meeting had been called for Monday, July 31 st. 
Complainànt did not attend the meeting of the directors, and does 
not know what action was taken. 

The amended bill f urther allèges that the action of the individual de- 
fendants as directors and officers of the Chase & Baker Piano Manu- 
facturing Company in selling to the Chase & Baker Company ail of 
its product "was in pursuance of a contract craftily, corruptly, and 
fraudulently entered into between the two corporations, by which 
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the Chase & Baker Company not only purchased at its own priées ail 
the pianos manufactured by the Chase & Baker Piano Manufacturing 
Company, but also controlled the number of pianos to be manufac- 
tured and the number to be so sold ; that the Chase & Baker Com- 
pany was in bad faith and covin permitted to control both the output 
and the priées ; that, if 2,200 pianos had been made and sold in each 
year, there would hâve been no actual loss even at the low priées so 
fixed"; that this suit is properly brought by complainant to protect 
his own interests, and is not a proper one to be brought by the Chase 
& Baker Piano Manufacturing Company because the individual de- 
fendants who control both corporations hâve a larger interest in the 
Chase & Baker Company than in the other, and are the persons who 
hâve been guilty of the fraudulent misconduct and mismanagement of 
whiçh complaint is made and hâve assumed an attitude hostile to the 
complainant, and also assert and claim that the manufacturing Com- 
pany is subsidiary and subject to the control and directions of the 
Chase & Baker Company, regardless of the rights of complainant as 
a minority stockholder ; that the pianos manufactured under the man- 
agement of complainant were of a good quality, and as perfect as 
could be made for the priées received; that the f allure of the Chase 
& Baker Company to order and take the capacity output of the'Holly 
factory was owing to the inexpérience, incompetency, and misman- 
agement of the individual défendants and the sales agents, and not 
to the poor quality of the pianos as claimed by défendants; that the 
complainant did not consent to the contract between the two corpo- 
rations as claimed by défendants; and that complainant has not re- 
ceived a financial statement of the affairs of the Chase & Baker Piano 
Manufacturing Company for the year 1911. 

The prayer of the original and! amended bills is: (1) "That the ac- 
tion of the board of directors of the Chase & Baker Piano Manu- 
facturing Company in turning over to the Chase & Baker Company ail 
of the pianos manufactured at the factory and plant in Holly at prices 
less than the cost of production and a fair profit may be declared 
illégal and a violation of the rights of the Chase & Baker Piano Man- 
ufacturing Company and of your orator as a minority stockholder 
therein" ; (2) that the défendants may be temporarily and perpetually 
enjoined from selling pianos to the Chase & Baker Company, unless 
the selling price and the contract to manufacture and sell is unani- 
mously approved by ail the stockholders of the manufacturing com- 
pany; (3) that an accounting may be had concerning the pianos sold 
during the years 1910 and 1911; (4) that the amount found due to 
complainant on such an accounting may be declared an équitable lien 
on the real and personal property in Michigan of the manufacturing 
Company to be enforced by the appointment of a receiver and such 
other proceedings as may be necessary; (5) that complainant's in- 
vestment in the capital stock of the manufacturing company may also 
be declared an équitable lien upon the property of that company and 
enforced in the same manner; and (6): for gênerai relief. 

Défendants bave demurred to the amended bill on several grounds, 
only two of which require spécial considération. 
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^ [t] ; 1. Complainant bas not complied with the requirements of 
equity rule 94 (29 Sup. Ct. xxxvii). Notwithstanding his averment 
to the contrary, it is manifest that this bill is f ounded solely "on rights 
which may prôperly be assertédi by the corporation." The wrongs, 
if any, for which redress is sought, bavé been inflicted upon the Chase 
& Baker iPiano Manufacturing Company directly and upon the com- 
plainant only indirectly and by reason of his interest in that company 
as a minority stockholder. The injury, if any, to the corporation 
necessariîy includes the injury to the stockholders. Under equity 
rule 94 a bill such as the présent one tnust contain an allégation "that 
the suit is not a collusive bnè to confer on a court of the United 
States jurisdiction of a case of which it would not otherwise bave 
cognizance." This bill contains no such allégation, and this require- 
ment of the rule is positive, mandatory, and jurisdictional. This 
court would bave no jurisdiction of a suit brought by the corporation 
against the other défendants because the requisite diversity of citizen- 
ship is lacking, and also because ail the défendants are citizens and 
résidents of another state. In this respect the bill is fatally defective. 
Quincy v. Steel, 120 U. S. 241-246, 7 Sup. Ct. 520, 30 L. Ed. 624; 
Dickinson v. Traction Co. (C. C.) 114 Fed. 232; Rogers v. Railway 
Co., 91 Fed. 299-306, 33 C. C. A. 517. 

[2] Complainant bas also failed sufficiently to comply with the 
other branch of rule 94, which provides that the bill "must also set 
forth with particularity the efforts of the plaiiitiff to secure such 
action as he desires on the part of the managing directors or trustées, 
and, if necessary, of the shareholders, and the causes of his failure 
to obtain such action." This bill allèges that, as soon as complainant 
objectéd to the action of which he now complains, he was requested 
to attend a directors' meeting called for the very purpose of remedy- 
ing the condition complàined of and removing the cause of complaint. 
The letter containing this request informed him that in ail probability 
his objection would "involve a complète rearrangement of the trade 
relations existing at présent between the two companies," and, fur- 
ther, that, "in order to bave the entire matter thorbughly ventilated 
and the subject discussed in ail its bearings, it is deemed advisable to 
bave a fuU board présent at this meeting to take action commensurate 
to the requirements and importance of the matter under considéra- 
tion." It would seem that complainant desired litigation more than 
an adjustment of existing troubles, because, instead of complying with 
the reasonable request so made, he failed to attend the directors' 
meeting, and, without making any attempt to settle the différences, 
commenced this suit. Such conduct does not comply with either the 
letter or the Spirit of the rule. Détroit v. Dean, 106 U. S. 537, 541, 
542, 1 Sup. Ct. 500, 27 L. Ed. 300; Quincy v. Steel, 120 U. S. 241, 
247, 248, 7 Sup. Ct. 520, 30 L. Ed. 624; Corbus v. Gold Mining Co., 
187 U. S. 455, 465, 23 Sup. Ct. 157, 47 L. Ed. 256; Hawes v. Oak- 
land, 104 U. S. 450, 26 L. Ed. 827; Dimpfell v. O. & M. R. Co., 110 
U. S. 209, 3 Sup. Ct. 573, 28 L. Ed. 121. 

[3,4] 2. The vital and essential élément of complainant's right and 
cause of action consists in fraudulent and oppressive misconduct of 
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the défendants in making a contract by and under which the product 
of the manufacturing company was turned over to the Chase & Bak- 
er Company at a loss to the manufacturing company and its stock- 
holders, including complainant. Beyond the bare facts that the in- 
dividual défendants were in control of both corporations, and made 
such a contract which resulted in loss to the manufacturing company 
and indirectly to complainant, the bill sets forth no spécifie acts of 
misconduct on the part of the défendants. It is true that the bill 
charges in most gênerai terms that the action of the défendants "was 
in pursuance of a contract craftily, corruptly and fraudulently entered 
into between the two corporations," and that they "falsely and fraud- 
ulently" pretended that the reason why the Chase & Baker Company 
did net purchase the capacity output of the manufacturing company 
was because the product was imperfect and defective, and that the 
failure to make sales and thus to keep the factory running to its full 
capacity was owing to the inexpérience, incompetency, and misman- 
agement of the défendants and their agents and servants, but it does 
not point out any spécifie acts or facts which constitute such corrupt 
and fraudulent misconduct. It nowhere appears that the Chase & 
Baker Company made an unusual or abnormal profit, or that the max- 
imum output of the factory could hâve been sold elsewhere with or 
without a profit, or that the products would hâve brought more if they 
had been sold in the gênerai market. Corporations controlled and 
managed by the same officers and stockholders bave a right to deal 
with each other and courts will not interfère in their internai affairs 
unless the actions of the majority in control are dishonest or fraud- 
ulently oppressive to the minority. Losses resulting f rom ignorant or 
even foolish mismanagement cannot be recovered. A bill founded 
upon fraud or miscondtict which does not allège with certainty and 
definiteness tangible facts to sustain its gênerai averments of such 
fraud and misconduct is insufficient, and cannot be sustained. Van 
Weel v. Winston, 115 U. S. 228, 237, 238, 6 Sup. Ct. 22, 29 L. Ed. 
384; Ambler v. Choteau, 107 U. S. 586, 591, 1 Sup. Ct. 556, 27 L. 
Ed. 322; Marquez v. Frisbie, 101 U. S. 473, 478, 25 L. Ed. 800; Von 
Horst V. Am. Hop & Barley Co. (C. C.) 177 Fed. 976; United States 
V. Martindale (D. C.) 146 Fed. 289-293; Hasard v. Griswold (C. C.) 
21 Fed. 178. 

[5] 3. In view of a possible further amendment of the bill, it may 
be well to note other defects and imperfections without discussing 
them. 

fa) Under some circumstances and conditions, a court of equity 
will enjoin the majority directors and stockholders of a corporation 
from making and entering into a particular contract or pursuing a 
particular course of conduct, but the case would bave to be extrême 
to warrant the issuance of an injunction restraining corporate action, 
unless assented to and sanctioned by ail the stockholders. Such re- 
straint would necessarily resuit in transferring the management of 
corporate affairs from the majority to the minority and would place 
the corporation and ail persons interested therein at the mercy of the 
smallest minority stockholder. 
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(b), The power of this court tD dissolve and wind up the affaîrs of 
a foreigiî corporation through a reçeivership may well be doubted. 

[6] (c) While it is averred that, the Chase & Baker Piano : Manu- 
facturing Company has suffered loss, no daim is made that it is in- 
solvent. Courts upon proper . application will appoint receivers for 
insolvent corporations whose assets hâve been diverted and dissipated, 
but will seldom, if ever, assume the management, and control of a 
solvent and going concern where relief may be had by pursuing some 
other course. 

[7] (d) The alleged wrongs and injuries of which complaint is 
made bave been caused by the individual défendants and, the Chase 
& Baker Company rather than by the Chase & Baker Piano Manu- 
facturing Company, and complainant has no such right of action or 
claim against the latter company as to entitle him to an équitable lien 
upon its property. 

An order will be entered sustaining the demurrer, with leave to 
complainant to amend his bill, if he so elects, within 20 days. 



In re GUÏMAN. 
NELSON et al. v. DBNMARK. * 
(District Court, S. D. Georgia, E. D. Juiy 17, 1912.) 

1. LATînt-OED AND TENANT (f 108*) BBEACH OF LeASE— RENT — DELAT IN PAT- 

MENT. 

Though a lease stlpulated for payment of rentals on the Ist of each 
month, it had been the unbroken custotn of the tenant to pay and for the 
landlord to reeeive payment on the lOth following. The tenant havlng 
been deelared a bankrupt on May 28, 1912. the trustée was appointed on 
June lOth, and flve days thereafter he tendered the May rentals, which 
were refused. Held, that such delày did not authorize a forfeiture of 
the lease. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §| 
333-335; Dec. Dig. § 108.*] 

2. Landloed and Tenant (§ 104*) — Lease — Assignment — Bankeuptct Pbo- 

ceedings. 

Where a lease to a banl^rupt for five years, though containlng a cove- 
nant against assignment and subletting, did not expressly prohiblt such 
trausfer nor provide for teruiination on the transfer of the lessee's iuter- 
est by baula'uptcy proceediugs, such a transfer to the lessee's trustée in 
banljruptcy was an act of the law and did not teniiinate the lease. es- 
pecially under Civ. Code Ga. 1S95, § 3115, inferentially providiug that a 
lease for five years confers a légal estate on the lessee. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. § 
828 ; Dec. Dig. § IQl.»] 

3. Bankrui*tct (§ 262*)— Lease — Tbanspeb — Sale by Tetjstee. 

. Where a leasehold is claimed by a bankrupt's trustée as a part of his 
estate, it Isthe duty of the trustée either to fix an upset price for a sale 
of the leasehold sufflcient to pay the lessor the entire rentals for the 
reinaining term of the lease and pay over such amount to the lessor, or 
require a bond wlth ample security, obliglng the purchaser to conform 



*For other cases Bée same tapie & i nVmbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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«trlctly to ail the terms of thé lease, and, If blda cannot b« obtalned sub- 
Jëct to thesse conditions, to surrenderthe lease to the landlord. 

[Ed. Note. — ^For oth« caaes, see Bankniptcy, Cent Dlg. H 863-365; 
Dec. Dlg. I 262.»] 

In Bankruptcy. In the Matter of Jacob E. Gutman, bankrupt. On 
pétition to review a reféree's order denying the daim of Right Rév- 
érend Cleland K. Nelson, Episcopal Bishop of the Diocèse of Atlanta, 
as trustée of the fund for the support of Episcopal missions of the 
said diocèse, and the Protestant Episcopal Church in the Diocèse of 
Georgia, a corporation, as trustée of the fund for the support of the 
indigent widows and orphans of deceased clergymen of the diocèse 
of Georgia, to forfait a lease to the bankrupt. Affirmed. 

Lawton & Cunningham and Edward S. Elliott, ail of Savannah, for 
petitipners. 

Remer I,. Denmark and Garrard & Gazan, ail of Savannah, for 
bankrupt. 

SPEER, District Judge. In this case the title to a storehouse in 
La Roche Tything, Heathcote ward, in Savannah, was in the Right 
Révérend Cleland K. Nelson, Episcopal bishop of the diocèse of At- 
lanta, as trustée of the fund for the support of Episcopal missions of 
the said diocèse, and also in the Protestant Episcopal Church in the 
diocèse of Georgia, a corporation, as trustée of the fund for the sup- 
port of the indigent widows and orphans of deceased clergymen of 
that diocèse. The tenant bears to English ears the ominous name of 
"Jacob E. Gutman," which perhaps in the kindly German imports 
"Gootman" ; that is, "Goodman." However this may be, Gutman 
becomes bankrupt, and the prelates who hâve intrusted their valuable 
holding in La Roche Tything to him discover that their lease is claimed 
by the trustée Remer L. Denmark of the Savannah bar as one of 
Gutman's assets. The référée is of the trustee's opinion. He orders 
the leasehold rights of Gutman to be sold. This is done over the 
strenuous objection of the clergy, who déclare the proceeding illégal. 
Their contention is entitled to great considération for as early as 
the day of William of Malmesbury in the eleventh century it is an- 
nounced by that worthy, "Nullus clericus nisi causidicus." In addi- 
tion to this, the clérical is fortified by the opinions and argument of 
orthodox counsel. 

It is contended for the church: First. That by its express terms 
the lease was not assignable, and therefore the trustée who takes 
the property of the bankrupt cum onere cannot take the lease for the 
effect of such taking would be an assignment, and for the same rea- 
son that he cannot sell it. It is argued that the holding of Gutman 
is merely a usufruct, and that he bas no estate in the land whatever. 
Second. That after bankruptcy there was a default in the payment 
of monthly rentals, and this because of an express provision of the 
lease worked an immédiate forfeiture. 

*FoT otber caiea Bee tam» topic A S muuaxit in Dec. & Am. Digs. 1307 to date, k Rep'r Indexe* 
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[1]-;'XJppn; the last ground it will suffice to sa>y, that Gutman was 
adjudicatted à bankrupt on the'28tb day of May, 1912. The trustée 
wàs àpfioiàted'k)n the lOth day of June. Within ■ five days he ten- 
dered the May rentals, which were not due until the Ist^da^ of June, 
aiïd thèse werè , dedined. : Besides, it was conceded that, while- the 
lease stipulated that the rentals should be paid on the Ist of the 
month, it was the unbroken customof Gutman to pay, ^nd the church 
authorities to recfeive paymént, on the lOth of the month, The fail- 
ure to pay forfive days itiis true wOuldi.have workeda forfeiture, but 
the trustée accepted the léase rand offered to. pay i, the rentals due 
within four days after theilOth. Now the bankruptcy law does npt 
hold the trustée to- the' précise and rigid performance of a stipula- 
tion, even though time is of the essence of a coritract. Like the ad- 
ministrator of a deceased person's estate, and the bankriipt îs civilitum 
mortuus, the trustée is gjven a reaspnable time within which to make 
payment, ' or ' perform a dûty. This is màdé cleaf by many Cases. 
In re Rubel (D. C.) 166 Fed. 131 ; In re Frazin & Oppenheim (D. C.) 
174 Fed. 713; In re Roth & Appel,. 181 Fed. 670, 104. C. C A. 649, 
31 L. R. A. (N. S.) 270; îh're Ftazin & Oppenheim, 182Î Fed. 28,' 105 
C. C. A. 320, 33 L-. R. A. (N. S.) 745; Dushane v. Beâll, 161 U. S. 
513, 16 Sup. .Cl 637, 40 L. Ed. 791 ; U. S. Trust Co. v. Wabash Ry., 
150 U. S. 289 (1) (2), 14 Sup. Ct. 86, 37 L. Ed. 1085. Siiice equity 
abhors a forfeiture, and the bankruptcy court is a court of equity, 
we are very sure that an offer to pay the rentals due within iîve days 
after the usual and customâry date of payment should avoid the for- 
feiture of ail the creditbrs' .rights if they in factexisted in the lease- 
hold interest of the bankrupt. 

[2] Whether such rights do exisj; is a question of greater grav- 
ity. It is contended by Mr. Elliott with much earnestness and ability 
for the lessprs hère that, since Gutman could not himself hâve as- 
signed his lease, the law imparts to the trustée no such right. Un- 
happily, howeyer, for this contention, thé précise question seems to 
hâve been determined adversely to it by the Suprême Court of the 
United States. This was in the case of Gazlay v. Williams, Trustée, 
210 U. S. 41, 28 Sup. Ct. 687, 52 L. Ed. 950. In that case the lease 
contained this stipulation; 

"Provided,: hpwever, that If said lessee shall assign this lease or underlet 
sald premises, or any part thereof, or if sald lessee's interest thereln shall be 
sold under exécution or other légal process, wlthout the written consent of 
sald lessors, thelr helrs or^assigns, îs first had, or if said lessee or asslgns 
shall fail to keep aïiy of the other covenants of this lease by said lessee to 
be kept, it shall be lawful for said lessors, their heirs or asslgns, into said 
premises to re-enter and the same to hâve again, repossess, and enjoy as in 
their first and former estate, and therévfpôn this lease and evei'ything thereln 
contained oh the said lesèor*s behalf to bè done and performed, shall cease, 
détermine, and be utterly vold." 

This stipulation.is even more stringent than: that in the lease bef ore 
the court, and there Chief Justice FuUer, for the unaninious court, 
reannounces the law as it had been previously stated in Jones on 
Landloi-d & Tenant, that an ordinary côvenant against subletting and 
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assîgnment îs not brolcen by a transfer of the leased premises ty opera- 
tioa of law, "but the covenant may be so drawn as to expressly pro- 
hibit such a transfer, and in that case the lease wouldl be forfeited by 
an assignment by opération of law." A clause in the syllabus of that 
case clearly condenses the ruling. It is : 

"The passage of a lease from the bankrupt to the trustée Is by opération 
of law and not by the act of the bankrupt nor by sale, and a sale by th« 
trustée of the bankrupt's interest Is not forbidden by, nor is it a breach of 
a covenant for, re-entry in case of assignment by the lessee or sale of his in- 
terest under exécution or other légal process, where, as in this case, there Is 
no covenant agalnst transfer by opération of law." 

The chief élément of wealth in Georgia is in lands, and our légis- 
lation and jurisprudence are not unfavorable to the landlord. This, 
indeed, has been recently made plain by a décision in this court (In 
re Burns [D. C] 175 Fed. 633) subsequently affirmed by the Suprême 
Court (Henderson, Trustée, v. Mayer, 225 U. S. 631, 32 Sup. Ct. 699, 

56 L. Ed. ). There a superior lien was accorded the landlord 

against the assets of the bankrupt. 

The précise question now before the court now seems controlled 
by section 3115 of the Code of Georgia of 1895. This provides: 

"When the owner of real estate grants to another slmply the rlght to pos-^ 
sess and enjoy the use of such real estate, either for a fixed time or at the 
will of the grantor, and the tenant accepts the grant, the relation of Land- 
lord and tenant exlsts between them. In such case no estate passes out of 
the landlord, and the tenant has only a usufruet, which he cannot convey ex- 
cept by the landlord's consent, and which is not subject to levy and sale." 

Then f ollows this significant clause : 

"And ail renting or leasing of such real estate for a perlod of time less 
than flve years shall be held to convey only the right to possess and enjoy 
such real estate, and to pass no estate out of the landlord, and to glve only 
the usufruet, unless the contrary be agreed upon by parties to the contract, 
and so stated thereln." 

Now the restriction of this language to a lease of less than five 
years is of the utmost significance hère. It clearly imports in our 
judgment no change as to the gênerai law with regard to a lease for 
five years or more. "Expressio unius est exclusio alterius." Such gên- 
erai law, as we hâve seen, has been announced by the Suprême Court 
in Gazlay v. Williams, supra. It is a reannouncement of the common 
law. It is supported by référence to the doctrine of Dumpor's Case, 
4 Rep. 119; s. c, 1 Smith's Leading Cases, 85; by Doe v. Bevan, 3 
M. & S. 353. In the last case so renowned a judge as, Lord Ellen- 
borough sat as chief justice, and with him Judges Le Blanc, Dan- 
f orth, and Bayley. In a concurring opinion the last said : 

"It has never been considered that the lessee's becomlng banUrupt was an 
avoiding of the lease withln this proviso; and, if it be not, wliat asî has the 
lessee done to avold itî Ail that has followed upon h!s bankrupRy Is not 
by his act, but by the opération of law transferrlng hls property to hls 
assignées. [For "assignée" read "trustée."] Then shall the assignées hâve 
capacity to take it, and yet not to dispose of it Shall they take it only for 
thelr own benefit, or be oMiged to retain it in their hands to the préjudice of 
the çredltors, for whose benefit the law origiually cast it upon themî Un- 
doubtedly that can never be." 
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ït follows tkat since the limitations placed upon the common iaiv !:y 
the statiite of Georgia upon which thé landlord hère must rejy, do2s 
net extend to a lease of five yeàrs apd beyond, ;ahd since thjs is a 
lease for fîvé.years, we must hold that its transfer from the baiikriîpt 
to the trustée by opération of the, barikruptcy law does not avoid the 
lease, and, since it is of value, it may be sold for the benefit of , cred- 
itors., .'' 

While this is true, as in another case, we hold it is the duty of the 
court to see to it that the sale is made upon terms that will make sure 
the payment of ail the rentals due and to become due to the landlord. 
Equity we think demands that this lease should be made to bring an 
upset price which will "make sure 'the payment of thèse rentals for 
the eleemosynary purposes to which they are to be appropriated. 
Non constat that the purchaser of the lease will make- thèse pàyments^ 
when they become due. The court 'while doing equity to the creditors 
must secure equity to the landlord.' 

[3] We think it our duty, therefore, to send this case back to the 
référée, and direct that this lease bé resold àt an upset price sufficient 
to pay to theâuthorities of the church the entire rentals for the term 
of the lease, and that the trustée shoUld pay ovCr sUch rentals for" 
the entire term' of the lease as soon as he receives them. On failure 
to sell the léase for a sum sufficient to pay down a;ll the rentals due 
for the term of the lease, order should be taken to restore at once 
the property in its integrity to the owners, and, besides, to pay the 
rentals already accumulated, and other proper charges under the lease. 
The same équitable resuit may be secured if the référée, in his judg- 
ment, should accept a bond, with ample security to be approyed by 
him, obliging the purchaser at the sale to conform strictly to ail the 
terms of the lease. 

Let order be taken accordingly. 



PERKINS V. APOLLO BROS., Inc. 

(District Court, E. D. PennsylYauia. June 25, 1912.) 

No. 391. 

1. Teade-Maeks and Tkade-Names (§ 93*) — UNLAwruL Compétition — Evi- 
dence. 

Unfair /;ompetition in thë sale of cigarettes under a siniilar name 
was not established, where ttié two branfîg were not offered to the same 
market, did not in fact compete, and no decei:cion or attempted décep- 
tion was proved, but it appeared that defer-^itint adopted ttie name in 
Ignorance of the name previously nsed by complainant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, C«nt. 
Dig. §§ 104-106 ; Dec. Dig. § 93.* 
Unfair compétition in use of trade-mark or trade-name, see notes to 
; Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. 
'■ A. 376.] 

•For other cases see same topic & | numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Teabe-ÎIabks and Tbade-Names (I 59*) — Infbingement. 

Where plaintlff had prevlously sold Turklsh tobacco cigarettes under 
the name "Nubia," complalnant was entitled to restrain defendant's use 
of the Word "Nubias" in the sale of similar cigarettes; the names belng 
Bubstantially similar, though the packages were not the same. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 68-72; Dec. Dig. § 59.*] 

3. Tradb- Marks and Tbade-Names (§ 59*) — Names Available as Tbade- 

Mabks — Geographical Name. 

A geographical name may be used as a trade-mark, but a merchant 
so using it is not entitled to, and cannot acquire, the exclusive rlght 
thereto, unless his use of the word has acquired a secondary meaning, 
in which event he will be entitled to protection. 

[Ed. Note. — For other cases, see Trade-Jlarks and Trade-Names, Cent 
Dig. §§ 68-72 ; Dec. Dig. § 59.*] 

4. Teadb-Marks and Tbade-Names (| 59*) — Geographical Name — Use — 

EiGHT TO Protection. 

Where the word "Nubia," as applied to cigarettes manufactured in the 
United States by both the complainant and défendant, dld not imply that 
the cigarettes were made in Nubia or in Turkey, or that they were made 
out of Nublan tobacco, but rather they were made in the United States 
from' Turklsh tobacco, as they in fa et were, complainant was entitled to 
restrain defendant's infringement thereof by selling its cigarettes under 
the name "Nubias." 

[Ed. Note. — For other ca.ses, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 68-72 ; Dec. Dig. § 59.*] 

In Equity. Suit by Charles B. Perkins against Apollo Bros., In- 
corporated. Decree for complainant. 

Edward M. Biddle, Charles L. McKeehan, and Joseph S. Clark, ail 
of Philadelphia, Pa., for complainant. 

Albert W. Sanson and Hector T. Fenton, both of Philadelphia, Pa., 
for respondent. 

J. B. McPHERSON, Circuit Judp^e. This action seeks to restrain 
the défendant from unfair compétition in the sale of cigarettes, and 
also from the use of a trade-name averred to belong to the plaintiff. 

[1] (1) The évidence does not support the charge of unfair com- 
pétition. The two brands of cigarettes are not offered to the same 
market, and do not compete in fact. No déception or attempted dé- 
ception was proved, and I incline to the belief (which is relevant on 
this branch of the case) that the défendant adopted the name used 
on its brand in ignorance of the name used by the plaintifï. 

[2] (2) The real contention is about the trade-name. The name 
on the piaintiff's brand is "Nubia"— in the singular number — and the 
name on the defendant's is "Nubias" — apparently in the plural. The 
plaintifï was in the field sevéral years before the défendant, and it 
seems hardly open to discussion whether the later name resembles 
the earlier so closely as to infringe. As I think, they are practically 
identical, and therefore, although the dress and the devices used on 
the respective packages are dissimilar, nevertheless the name is not 
at the defendant's service if the plaintifï has a prior and a better 

•For other casea see Bame topic & % numbsb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 



478 197 FEDERAL BÉPOETER 

right. Apd it màkes no différence that the plaintiiï's market may be 
for the présent somewhat restricted, nor that the defendiant and the 
plaintiff are not yet appealing to the same trade. At any time thèse 
conditions may change, and it seems clear that if the plaintiff has ac- 
quired a right, either exclusive or qualified, to use the name "Nubia," 
the défendant cannot trespass upon his right, whether it be compléta 
or limited. 

[3,4] How extensive, then, is the plaintiff 's right? If "Nubia" were 
an arbitrary word, his right would be undoubted and complète. He 
is the only seller of Nubia cigarettes, and has sold many thousand 
during the last 14 years. If the naiiie were arbitrary, "Nubias" could 
not be used under any circumstances, no matter how innocent might 
be the defendant's state of mind, nor how slight the actual compétition. 
The plàintiff's right of property in the name could not be interfered 
with, and the défendant would be obliged to exercise its. ingenuity in 
constructing another word. But, of course, "Nubia" is not an arbi- 
trary word. It is the name of a. country in Africa, a province of 
Egypt, and, since it is a geographical name, its use as. a trade-name 
is subject to some restrictions. It is not correct to say that a geo- 
graphical name may never be used as a tradte-name ; on the contrary, 
a marchant may use it f reely, but, as a gênerai rule, he cannot acquire 
an exclusive right thereto. Other merchants may use it as freely as 
hç, unless it.has acquired a secondary meaning in his hands, and in 
that event such meaning will receive due protection. It is therefore 
necessary to inquire what "Nubia" should be held to mean as the 
plaintiff is using it, and this, I take it. is a question of fact hère as 
in similar inquiries. And at this point it should be further noted that 
the plaintiff has reinforced the obvions suggestions of "Nubia" by the 
pictorial devices that he adds upon his packages. He depicts a désert 
scène in which camels and pyramids are shown, and there are also 
some columns and an arch that are Egyptian in style. I cannot doubt 
that the name and thèse devices taken as a whole were intended to 
suggest, as they certainly do suggest, that the tobacco in the cigarettes 
is of Egyptian, or of Turkish, origin. They might also suggest, and 
this is the only other alternative, that the cigarettes had been made 
in Nubia, or at least in Egypt; but this possible suggestion is neg- 
atived by the appearance of tlie plàintiff's name and address in a con- 
spicuous position on the package: "Charles, B. Perkins, Boston, Mass., 
U. S,, A." I think, therefore, that the inference should be drawn that 
the word "Nubia" with its surroundings on the plàintiff's package 
means that the tobacco is Egyptian, or Turkish, in ori'jin ; both Nubia 
and Egypt being; included within the Turkish Empire. And this is 
true.in fact, for the plàintiff's cigarettes are made of Turkish tobacco, 
which is a distinctive name for a well-known kind of tobacco, irre- 
spectivç of the particular country lor province in or near the Turkish 
Empire where it may be grown. As far as the évidence discloses 
and my geperal knowledge on the subject extends, there is no dis- 
tinctive kind of tobacco known as "Nubian," and certainly not in the 
sensé in which it is cugtomary' to speak of Turkish, or of Sumatra, 
or even of Virginia, or of Burley, tobacco. No doubt tobacco is grown 
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in the country of Nubia, but there isno évidence that its kind is dis- 
tinctive, or its quantity unusual, or that much of it is exported. I 
venture to affirm that it has no place iri the American market by rea- 
son of any distinctive quality, and has acquired no place tliere by the 
name of "Nubian" for any reason. 

In a Word, I do not fînd in this record sufficient évidence to sup- 
port the argument that the plaintiff's trade-name of "Nubia" is telling 
an untruth, or is intended to deceive the public. I thirik it means no 
more than I hâve already indicated, namely, that the package con- 
tains cigarettes of Turkish tobacco made by Charles B. Perkins in 
Boston. Thèse are undoubtedly the facts, but for the purposes of this 
case I shall assume that sûch use of the name does not give the plain- 
tiflf an exclusive right thereto under any and ail circumstances. I 
shall treat it as a geographical name, pure and simple, but even then 
I think the plaintiff's right is superior. If the défendant were mak- 
ing cigarettes in Nubia, or were making cigarettes in the United States 
out of Nubian tobacco, it would hâve a right to call them "Nubias," 
or any other similar name to indicate where they were made or where 
the tobacco was grown. But neither of thèse suppositions is true. 
The defendant's business and the plaintiff's business are in part ex- 
actly àlike. They both manufacture cigarettes in the United States, 
not ont of Nubian, but out of Turkish, tobacco, and I think no suf- 
ficient reason has been pointed out for allowing the défendant to use 
a name to which the plaintiff has acquired a prior right by prior and 
continuous use. Both parties are doing the same thing, and are seek- 
ing to use the same name for the same purpose. Neither has the 
slightest connection with Nubia or with Egypt, except that both use 
Turkish tobacco. The dispute is between American manufacturers 
about the use of a trade-name which both happen to like, and (for ail 
that is shown by the évidence) which both appear to hâve chosen, and 
to be using, innocently enough. It seems to be a situation where a 
court may properly apply the maxim, "Prior in tempore, potior in jure." 

The plaintiff is entitled to a decree against AppoUo Bros., Incôrpo- 
rated, in accordance with this opinion. 



THE PRUDENCE. THE NORFOLK. THE BARGE NO. 14. 

(District Court, E. D. Virginia. June 24, 1912.) 

Collision (| 105*) — Evidence — Weight — Sufficienct. 

On libel for damages sustained in collision in the EHzahetli rirer be- 
tween a barge and a car float, évidence held to sliow that the collision 
was caused by négligence of the steam tug which was towing the barge 
In cutting loOse her tow and proeeeding to ancbor the same, under such 
circumstances as to cause it in the then condition of the wiud aiid 
weather to In effect occupy the entire channel, that the barge was at 
fault for falling to hâve and maintain proper anchor lines, and that the 
car float and tug which was towing it were free from fault. 
[Ed. Note. — For other cases, see Collision, Dec. Dig. § 105.* 
Collision with or between towing vessels and vessels in tow. See note 
to The John Englis, 10 C. G. A. 581.] 
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In AdmiraltyJ Libelby John Andrews, master oî tfie barge Ella 
A. Dempsey, against èteam tug Prudence, steam tug Norfolk, and 
Barge No. 14. Libél sustained. / 

John W. Oast.Jr., 6f Norfolk, Va., for libelant. 
Edward R. Baird, Jr., of Norfolk, Va., for steam tug Prudence. 
Floyd Hughes and Thomas H. Willcox, both of Norfolk, Va., for 
tug Norfolk and Bai-ge No. 14. 

WADDILL, District Judge. On the night of the 12th of Novem- 
ber, 1911, the barge Ella A. Dempsey was in collision with car float 
No. 14 of the New York, Philadelphia & Norfolk Railroad Company, 
in the waters of the Elizabeth river, about three-eighths of a mile 
south of the Virginian Railway piers. . The Dempsey was one of four 
barges in tow of the steam tug Prudence, en route from Baltimore 
to Norfolk, and the car float was in tow of the New York, Philadel- 
phia & Norfolk Railroad Company's tug Norfolk, en route from 
Cape Charles to Norfolk, loaded with some 28 cars. The Dempsey 
was the rear of the four barges in the tow, was light, and the other 
three loaded. The barge Pennsylvania was the third barge in the 
tow, and next tô the Dempsey. Both the car float and the barges 
were being towed on hawsers of the usual length in those waters. 
The night was dark and stormy, the wind blowing strongly from the 
northwest, and the point of collision an exposed one, especially with 
the wind from that quarter, and of the velocity then existing. Thê 
barge and car float came together starboard to starboard, the float 
striking the Dempsey about amidships, and scraping her aft, causing 
considérable in jury, tearing away her stem post, her rudder post, 
and rudder shoe. 

The libel was filed by the master of the Dempsey against the 
Prudence, the tug Norfolk, and Barge No. 14, commonly called a 
car float. The case of the Dempsey, briefly, is that the Prudence find- 
ing it impracticable, on account of the weather conditions, to proceed 
up the harbor with its tow, when passing Sewell's Point, signaled 
to shorten hawser preparatory to anchoring ; that a short time there- 
after, at a point, as is claimed, to the eastward of midchannel, and 
some three-eighths of aï mile above, and to the southward of, the 
Virginian Railway piers, the collision occurred. The barges were 
eut loose, and the first two anchored, with anchor lights up, and the 
Pennsylvania and Dempsey were engaged in anchoring at the time. 
Ail of the barges were anchored to the eastward of midchannel, and 
further out from the channel as they tailed from the tug; the Demp- 
sey being inshore from the eastward hne of the channel some 700 
or 800 feet. The captain of the Dernpsey admitted hearing the signal 
to, prépare; to anchor, but not the one to anchor, and also admitted 
that at the time of the collision the barge had been eut loose from 
the tug, though the Dempsey was still made fast to the Pennsylvania, 
ready to anchor, and at the time that hér running lights, including the 
white light aft, were still burning, that no anchor light was up, and 
that she had been driven round by the force of the wind and tide, 
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so as to be heading northwest, or down stream. It was while in 
this position, and many feet to the eastward of the channel, that the 
Prudence and the Dempsey contend the collision occurred by the 
car float attempting to pass the Dempsey inshore, scraping her from 
amidship on her starboard side, and with the resuit as above indi- 
cated. 

The Norfolk's contention is that at the time of the collision she 
was navigating on her regular course up the western side of the chan- 
nel; that her navigators saw the lights of a tug some one and a 
half to two points on her starboard bow, and three miles away; that 
they were white lights, indicating that they were going ahead, and 
were to the westward of the channel; that it was impossible to tell 
whether they were actually moving or not; that no material change 
was made in the position of the tow ahead after it was observed un- 
til the time of the collision, and that her navigators made no change 
in her course, believing that she was traveling a safe distance from 
the tow, while the latter was apparently proceeding to the westward 
of midchannel, and outside of the buoys marking the line of the 
channel; that they first saw the Dempsey in the dark, without lights, 
and in such close proximity to the Norfolk as to make it impracticable 
to stop her tow, or do more than put her wheel hard astarboard and 
stop her engines, which was done, with a view of lightening as far 
as possible, the effects of the collision. 

Witnesses from the Dempsey and the three barges with her in tow, 
thé Prudence and the Norfolk and car float, were' examined, and 
gave their views as to the manner and circumstances of the collision, 
and it may be said that, as between them on some of the material 
questions involved, there is an apparent hopeless conflict in the tes- 
timony, though doubtless they ail gave what they believed to be cor- 
rect accounts of the occurrence, and which in many respects is quite 
as accurate as might be expected, taking into account the darkness 
and prevalence of the existing storm. The most important point in 
issue, and as to which there is the greatest conflict, and one that is 
necessary to be solved, is as to where the collision occurred, whether 
as contended for by the Prudence and the Dempsey, well to the 
eastward of the channel, or as maintained by the Norfolk, on the 
westward line of the channel. After much considération on this sub- 
ject, the opinion of the court is that the collision did not take place 
as contended for, some 700 or 800 feet to the eastward of the eastern 
line of the channel, as libelant claims. If it did, ail the other ques- 
tions in the case would be easy of solution, sinoe the Norfolk could 
not by any possibility escape liability, if with a tow of the character 
in hand, she was navigating as contended by the Hbelant, and ran 
into the tow of the Prudence, whether actually anchored, or in course 
of being anchored. To hâve so navigated entirely outside of the 
channel, and the usual track of vessels of her character, ascending 
the river, under the then condition of wind and weather, would hâve 
been highly improper and grossly reckless and négligent. 

In the view taken by the court, the respective tows were at the 
197 F.— 31 
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timeof the collision, and shortly prior thereto., approximately in the 
positions contended for hy the Norfolk — that is to say, that the latter 
vessel was navigating to the westward side of the çhannel, and that 
the Prudence and her tow had beeiJ so proceeding, and that, at the 
time of attempting to anchor, the Dempsey was cast loose on the 
westward side of the channel and blown across the channel pver 
tp; the eastern side therçof, and while thus adrift, and occupying the 
channel, the collision in question occurred. It is difficult to détermine 
preçisely how the accident hàppened, but, having in view the charac- 
ter of injury to the Dempsey's rudder posf, rudder, and rudder shoe, 
ît is, iti the judgment of the court, more likely to hâve occurred b^ 
thq JsTorfolk's hawser fouling that of the Dempsey, causing her to 
swing round, throwing her starboard side in collision with that of the 
car flo^, then foUowing the Norfolk, than that it had drifted around 
and was heading down stream, as claimed by libelant. In fact, libel- 
ant's view cannot be taken at ail as to how the accident occurred, 
having any sort of regard to the intelligent navigation , of those in 
charge of the Norfolk, and the car float, who were experienced sea- 
men, and engaged daily in traversing those waters. 

The conclusion of the court is (1) that the collision came about as 
the resuit of the négligence of the Prudence in cutting loose her tow, 
and proceeding to anchor the same under such circumstances as to 
cause it in the then condition of the wind and weather, to, in effect, 
occupy the entire channel, and which was a distinct fault on her part; 
(2) that, the Dempsey was at fault for the failure to hâve and main- 
tain her proper anchor lights, while made fast to another vessel, and 
occupying the channel; (3) that the steamer Norfolk and car float 
No. 14 should be held free from fault, since they were only proceed- 
ing on their regular course up the western side of the channel, and 
had no right to anticipate that the same would be obstructed by other 
■ shipping, therein, without proper signal or warning of its présence. 

It follows from what has been said that a decree may be entered 
dismissing the libel as to the Norfolk and the car float, and apportion- 
ing the damages between the Prudence and the Dempsey, with costs 
to the Norfolk and car float against the Prudence and the Demp- 
sey, and, as between the latter two vessels, to be divided between 
them. 
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UNITED STATES v. STONE et aL 

(District Court, D. Maryland. June 14, 1912.) 

OoNSPiKACY (§ 51*) — Depbiving Citizens or RiGHT To Vote — FiNfes. 

Fines imposed on défendants for violations of Cr. Code (Act March 4, 
1909, c. 321, 35 Stat. 1092, 1096 [U. S. Comp. St Supp. 1911, pp. 1594, 
1600]) §§ 20, 37, by consplring as élection officers to deprive colored citi- 
zens of the right to vote at a congressional élection. 

[Ed. Note. — Eor other cases, see Conspiracy, Cent. Dlg. § 114; Dec. 
Dig. § 51.»] 

Criminal prosecutions by the United States against John E. Stone, 
John W, Miller, and John M. Dulany. On pleas of noUe contendere. 
Judigment imposing sentence. 

John Philip Hill, U. S. Atty., Edgar H. Gans, Sp. Counsel, and 
J. Craig McLanahan, Asst. U. S. Atty., for the United States. 

William L. Marbury, William S. Bryan, Jr., Edgar AUan Poe, and 
William L,. Rawls, for défendants. 

ROSE, District Judge, in imposing sentence upon the traversers, 
said: 

You hâve been indicted for violations of section 19 of the Criminal 
Code of the United States by conspiring to injure and oppress cer- 
tain citizens of the United States with intent to hinder and prevent 
their free exercise of the right to vote for a représentative in Con- 
gress. 

Still another indictment charges you with violating sections 20 and 
37 of the same Code. 

You demurred to thèse indictments. After able and elaborate ar- 
gument and fuU considération the court upheld their validity. Vide 
United States v. Stone (D. C.) 188 Fed. 836. To the indictment 
drawn under sections 20 and 37 of the Code you hâve, with the per- 
mission of the court, entered a plea of noUe contendere. The court 
understands that the district attorney proposes to enter a nolle pros- 
equi as to the indictment found under section 19. In view of ail the 
facts and circumstances the court will approve his action. 

The offense charged against you in the indictment, which you hâve 
by your plea signified your willingness to admit, is a serions one. 
It involves a conspiracy; that is, an unlawful agreement among you 
to deprive on account of their race and color certain duly qualified 
and registered voters of Charles county, Md., of their right to vote 
for a member of Congress for the Fifth congressional district of 
Maryland. 

The indictment charges that this conspiracy was in a large part 
effected. The offense is none the less serions, in that, as incidental 
to your disfranchising of colored citizens, you disfranchised a num- 
ber of white voters as well. It has been represented to the court that 
you are persons of eminent respectability in the ordinary walks and 

*Far other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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relations of life. The court believes thèse représentations to be 
true. 

It has been stated that you hâve been led to do what you did by 
the combined influencé of twO motives: First, by yoùr conviction 
that persons having African blood in their veins should not be al- 
làyyed to vote; and, second, by a strong feeling of partisanship which 
caùsed you to do things in the supposed interest of a candidate of 
your political party which you would not hâve thought of doing for 
the furtherance of any personal object of your own. 

This court has nothing whatever to do with the question whether 
the constitutional provision prohibiting the abridgment of the right 
of suffrage on the ground of race or color should bave been adopted 
in the first place, or whether it should now be repealed. Every man 
is entitled to hold such views upon those questions as commend 
themselves to his judgment. If he feels that the iifteenth aniend- 
ment should be repealed, it is clearly his right, and may be his duty, 
to do what he can in lawful ways to induce enough of his fellow 
countrymen to agrée with him to repeal it. So long as it is a part 
of the Constitution, it is the suprême law of the land, and there- 
fore mustbe obeyed, and should be. obeyed in spirit as well as in 
letter. It is not for this court to consider whether there ever may 
be times and places when a higher law requires conscientious citi- 
zens to disobey and defy statutory or constitutional enactments. Ail 
that can be said is that a doctrine which sanctions such disobedience 
and défiance is a very dangerous one. It leads to very undesirable 
conséquences, whether it takes the form of bringing John Brown to 
Harpers Ferry, an anarchist to bomb throwing, or an advocate of 
woman suffrage to window smashing. In its essence it is a substi- 
tution of the individual will for the law of the land. The distinc- 
tion between it and anarchy is in practice not easy to draw. More- 
over, in point of fact, it is seldom possible for those who set out on 
conscientious grounds to break the law. to preservp in the process 
quite the exalted position which in their own minds they originally 
intended to occupy. 

As an illustration, in your own case, you very possibly thought of 
yourselves as doing an heroic act. What you in fact did, and ail 
that you did, was to display a great deal of ingenuity in arranging 
a ballot upon which there were only four names, so as to make it 
exceedingly difficult for any one to vote for any candidate, except 
the one you wanted to see elected. The end you had in view may 
hâve seemed to you highly patriotic, but, upon çool reflection, you 
will probably agrée that the means which you were forced to em- 
ploy in order to obtain that end were anything rather than dignified. 
In short, the tricks to which it was necessary to resort to accomplish 
what you set out to do are themselves the most complète condemna- 
tion of the attempt itself . 

In your county the majority of the supporters of the candidate 
whose élection you did not désire were doubtless of the race which 
you did not think ought to vote. His candidacy was, however, sup- 



JOHNSON V. CADILLAC MOTOR CAR CO. 485 

ported by an appréciable number of persons of your own race, some 
of whom were in character, intelligence, and even in wealth the 
equals of any citizens of Charles. The circumstance shows how 
impossible it ordinarily is for any one to go beyond the law without 
doing that which he would rather leave undone. Had there been no 
white men unduly afFected by your arrangement of the officiai bal- 
lot, it would still remain true that there can be no higher obligation 
upon any court than that of protecting the rights of the weak and 
lowly. If in order to prevent a répétition of a like offense by others 
it were necessary to put severe penalties upon you, it would be the 
unpleasant duty of the court to impose them. In such case the fact 
that you had nothing personal to gain by what you did, and that in 
doing it you really supposed you were serving your country well, 
could not be accepted as an excuse. Very fortunately no such ne- 
cessity now confronts the court. Since the filing of this indictment the 
Législature has so amended the law that in future élection officers 
will not hâve the opportunity to do what you did. 

Under the circumstances, the imposition of a mild and almost nom- 
inal penalty will, it is believed, do more good than could be accom- 
plished by severe punishment. 

The sentence of the court is that the traversers Stone and Miller 
shall each pay a fine of $50, and the traverser Dulany a fine of $25. 



JOHNSON V. CADILLAC MOTOR CAR CO, 

(District Court, N. D. New York. July 13, 1912.) 

New Ttîtai, (§ 164*) — Grounds — Verdict. 

Wliere the court directed a verdict for plalntiÊf on the answer to one 
of several spécial interrogatoi'les submitted, without setting aside the 
answers to others which were in conflict, and thereafter such verdict was 
set aside as uusupported by the évidence, plaintifï having been deprived 
of his right to an exception, and to move to set aside the other findings 
In case the court had set aside the finding in his favor and directed h 
verdict for défendant, and it not appearing but that on a new trial addJ- 
tional facts niight appear which would enable plaintiff to maire a case 
for the jury, défendant was not entitled to judgment of dismissal, but a 
new trial would be ordered. 

[Ed. Note. — Wor other cases, see New Trial, Cent. Dig. § 333 ; Dec. Dlg. 
§ 164.'-] 

At Law. Action by E. Wells Johnson against the Cadillac Motor 
Car Company. On motion for an order setting aside the verdict and 
denying a new trial. Verdict set aside, and new trial granted, 

See, also, 194 Fed. 497. 

Henry V. Borst, of Amsterdam, N. Y., for plaintiff. 
Marcus T. Hun, of Albany, N. Y., and William Van Dyke, of Dé- 
troit, Mich., for défendant. 

RAY, District Judge. This action is to recover damages for the 
alleged négligence of the défendant in making and assembling a Cadil- 

*For otber cases see same topic & { numbsb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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lac motor car, and putting it on the market by sale to a dealer for sale 
by such dealer to one who should purchase it for use, and who, hav- 
ing purchasçdl same of such dealer, was seriously injured while using 
it by reason of one of its front wheels breaking down, and causing 
the overturning of the car. There was no contractual relation between 
the plaintiflf and the défendant. 

The défendant company purchased its wheels of the Schwarz Com- 
pany, a reputable manufacturer of wheels, and such wheels had 
a good réputation. It was engaged in making and selling cars to 
dealers, who, in turn, sold to users. The court submitted certain 
questions to the jury and — 

"the jury found (1) that the car was belng carefully and properly drlven 
by the plalntiff; (2) that the breaking down of the wheel was caused solely 
by the dead and dozy and consequently weak condition of the wood in the 
spokes of the wheel ; (3) that such wood was not put In the wheel with 
the knowledge or consent of the défendant company ; (4) and ( 5) that the 
défendant company did not know the Schwarz Company used such wood in 
the construction of its wheels generally, or in the construction of those 
it sold to it (the défendant). The jury also found (6) that the défendant 
company did not know of the weakness or defect in this wheel, and that 
such defects could not hâve been dlscovered In the exercise of ordinary 
care by any proved and known test or method of inspection, and that the 
défendant company did not willfully omit or neglect to exercise ordinary 
care in inspecting or testing the wheel in question afte^ It came from the 
Schwarz Company by omitting to use ordinary and usual or known methods 
of Inspecting or testing same. The jury expressly found that the défend- 
ant company did not 'put the car in question on the market with knowl- 
edge that the wheel in question was in a weak or détective condition by 
reason of unsuitable, weak, or dozy wood in the spokes.' To the foUowing 
questions submitted to the jury it answered, 'No,' viz.: 'Did the Cadillac 
Company use or exercise due and proper care — that is, ordinary care — tn 
purchasing its wheels of the Schwarz Company, and flnishing and putting 
same on its automobiles, and glving them the test it did, and then putting 
them (the automobiles) on the market?' " 

On this last answer of the jury the court directed a verdict for the 
plaintifï in the sum of $10,000, the amount of damage iîxed by the 
jury. 

A motion was made to set aside the verdict as contrary to and un- 
supported by the évidence, and the judge who presided at the trial 
granted the motion on the ground there was no sufficient évidence to 
support the only finding of négligence. In the opinion filed the court 
directed a new trial, but no order was entered, and subsequently tht 
court entertained a motion to reconsider its détermination to order 
a new trial, and has donc so, and heard argument pro and con on that 
question. I am constrained to adhère to my former décision for the 
foUowing reasons : On the findings made the court, instead of at once 
setting aside the finding of négligence, referred to directed a verdict 
for the plaintif? in the sum of $10,000. As this was what plaintiff 
desired, he entered no motion for a new trial or to set aside the othe- 
findings which were against him, but accepted the verdict. It put 
the plaintiff in the position of having a gênerai verdict in his favoi. 
He was in no position to complain of the other findings. The coui;fs 
at the close of the évidence could hâve directed a verdict for the déh 
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fendant, but did not. On the findings the court could hâve set aside 
the only finding of négligence and directed a verdict for the défend- 
ant, but it did not, and the court directed a verdict for the plaintifï 
which was entered and discharged the jury. If the court had set 
aside the finding and directed a verdict for the défendant, the plaintiiï 
could hâve excepted and moved to set aside the other findings, and, 
if the motion had been denied, could hâve entered an exception. That 
right is gone. A verdict in his favor has been set aside, and in ail 
such cases, both in the state court and in the United States court, 
where the practice of the state court must be followed in actions at 
law as near as may be, it is the universal practice to grant a new trial 
unless the court can see that on a new trial it would be impossible for 
the plaintifï to succeed. Hère on the same facts this would be the 
resuit, but on a new trial additional facts may appear, and the plain^ 
tifï may be able to make a case or a case for the jury. On setting 
aside a verdict the Circuit Court of Appeals always grants a new trial, 
unless it appears that the case is such that the party cannot succeed 
in any event. 

I think I would be unjust to this plaintiiï should I deny him an 
opportunity to represent his case on a new trial. I fully realize the 
delay involved in a new trial, but, until the poHcy and practice of 
making a finality of the case on the record made on the first trial 
(assuming the verdict is not set aside for errors in the charge or er- 
roneous rulings as to the admission or rejection of évidence) is set- 
tled by statute or the practice of the court, I feet compelled to follow 
the well-settled practice of granting a new trial when the verdict is 
set aside for the reason it is not supported by the évidence. 

In Baylies on New Trials and Appeals (2d Ed.) p. 412, it is said: 

"New trial on reversai. The Appellute Division upon rever.sing a judg- 
ment of tlie court below must grant a new trial, unless it is manifest that 
no possible proof applicable to the issue could entitle tlie responderit to re 
eover. It must afflnuatively appear that he cannot succeed upon a ne^v 
trial. That it is improbable is not sufficient. Foot v. ^tna Life Ins. Ce, 
61 N. Y. 571; Goodwin v. Conklin, 85 N. Y. 21, 28; Capron v. Thompson, 
8(5 N. Y. 418, 421 ; Gurnsey v. Miller, 80 N. Y. 181 ; Heller v. Cphen, 154 
N. Y. 299 [48 N. E. 527]; Canavan v. Stuyvesant, 154 N. Y. 84 [47 N. E. 
967] ; Benedict v. Arnoux, 154 N. Y. 715 [49 N. E. 320]; Iselin v. Starin, 
144 N. Y. 453 [39 N. E. 488]; New v. Village of New Kochelle, 1,j8 N. Y. 
41 [52 N. E. 647]; Howells v. Hettrick, 160 N. Y. 308 [54 N. E. 677 1. Un 
der sections 1022 and 1317 of the Code, the Appellate Division has the 
Power upon reversai to award a new trial or grant to either party the 
judgment which the facts warrant ; but this has référence only to facts 
which are conceded or undisputed, or established by officiai record, or hâve 
been found by the trial court. It is not the appropriate functiou of the 
appellate court to détermine controverted questions of fact and render final 
Judament upon such détermination. Benedict v. Arnoux, 154 N. Y. 715 
(49 N. E. 326] ; Snyder v. Seaman, 157 N. Y. 449 [52 N. E. 658]." 

The cases cited sustain the statement, and the same rule must apply 
where the trial court itself sets aside the verdict rendered, whether 
directed on spécial findings of the jury, on the whole évidence in the 
case, or is a gênerai verdict based on the whole évidence in the case. 
So long as the practice in the United States courts in actions at law 
must conform to the practice in the state court of the state where the 
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trial îs Had so far as may be, the disposition of cases where a verdict 
is set aside by the trial court for the reason it is not supported by the 
évidence must be made in accordance with the rules declared by the 
highest court of such state. In New York the practice and rule is 
well settled. Howells v. Hettrick, 160 N. Y. 308, 311, 54 N. E. 677, 
vi^here the court said: 

"We agrée with the Appellate Division that the décision of the trial court 
is clearly against the welght of évidence, and its judgment was properly 
reversed (Heller v. Cohen, 154 N. Y. 309 [48 N. B. 527]; Foster v. Book- 
walter, 152 N. Y. 166, 168 [46 N. E. 2&9] ; Benedlct v. Arnoux, 154 N. Y. 
715 [49 N. B. 326]), but we are not satlsfled that plalntlfC was entltled un- 
der this reversai upon the facts to judgment absolute, if it be assumed that 
defendant's deed rests upon a valuable considération. To justlfy an inter- 
mediate court in rendering final judgment against the respondent upon the 
reversai of a judgment, it is not sufficient that It is Improbable that the 
defeated party can succeed upofl a new trial, but it must appear that he 
certainly cannot New v. Village of New Rochelle, 158 N. Y. 41 [52 N. 
E. 647], and cases cited. The course of the trial below leads strongly to 
the conclusion that it is hlghly improbable the défendant, on a new trial, 
can succeed in showing he did not bave actual notice of the plaintiff's asr 
signment, but it is exeeedlngly doubtf ul if the record shows that he cer- 
tainly cannot." 

By R. S. (U. S.) § 914 (U. S. Comp. St. 1901, p. 684), it is 
provided : 

' "Tlie practice, pleadings and forms and modes of proceeding in civil caus- 
es, other than equity and admiralty causes, in the Circuit and District 
Courts, shall conform, as near as may be, to the practice, pleadings and 
forms and modes of proceeding existing at the time in like causes in the 
courts of record of the state within which such Circuit or District Courts 
are held, any rule of court to the contrary notwithstanding." 

See, also, 1 Rose's Code, 832, § 900, and Amy v. Watertown, 130 
U. S. 304, 9 Sup. et. 530, 32 L. Ed. 947. 

^he verdict is theref ore set aside, and a new trial granted. 



HALL et al. v. GREAT NORTHERN RY. CO. 
(District Court, D. Montana. July 17, 1912.) 

No. 247. 

1. Courts (§ 270*)— Fédéral Jurisdiction — Aliens. 

The statute whlch prohibits suit in any fédéral court save that in the 
district whereof défendant is an inhabltant applles to suits by aliens, but 
not suits against them. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. 5 810; Dec. Dis. 
S 270.*] 

2. Courts (§ 272*) — Fédéral Jurisdiction — Aliens — "Citizen." 

The fédéral statutes which provide that, when jurisdiction of a fédéral 
court is founded on the fact that the action is between citizens of différ- 
ent States, suit shall be brought only In the district of the résidence of 
elther platntifE or défendant, does not apply to aliens. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 811; Dec Dig. 
S 272.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1164-1174; 
vol. 8, pp. 7602-7603.] 

•For other cases aee same topic & S numbeb In Sec & Am. Digs. 1907 to date, & Reji'r Indexes 
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3. Removal of Causes (§ 26*) — Causes not Removable. 

Under the statutes whieh flx the jurisdlction of fédéral courts, a case 
that could net be brought and maintained in such a court against de- 
fendant's objection cannot be removed and maintained therein against 
plaintifC's objections. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 60- 
63 ; Dec. Dig. § 26.*] 

4. Removal of Causes (§ 26*) — Causes not Removable. 

An action brought in a state court by alien citizens and résidents 
against a citizen and résident of another state is not removable to the 
fédéral District Court over plaintifC's objection. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 60- 
63 ; Dec. Dig. § 26.*] 

5. Removal oe Causes (§ 26*) — Pubpose of Act. 

The purpose of the removal acts in giving the fédéral courts jurisdic- 
tion of controversies between citizens of différent States or between citl' 
zens of one state and aliens was to seeure a tribunal presumed to be 
more impartial than a court of the state in which one of the litigants 
résides. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 60- 
63; Dec. Dig. § 26.*] 

At Law. Action by Cassie E. Hall and another against the Great 
Northern Railway Company. On motion to remand to the state court. 
Motion granted. 

L. Frank Brown and Sidney M. Logan, both of Kalispell, Mont., 
and Walsh & Nolan, of Helena, Mont., for plaintiflfs. 

Veazey & Veazey, of Great I-'alls, Mont., and Noffsinger & Walchli, 
of Kalispell, Mont., for défendant. 

BOURQUIN, District Judge. This is a motion to remand. Plain- 
tiffs are citizens and résidents of Canada, and défendant is a citizen 
and résident of Minnesota, a corporation and common carrier own- 
ing and operating a railway in and through the county of Montana 
wherein the suit was commenced. 

Plaintifïs contend that against their objections this court has no 
jurisdiction on removal, citing Mahopoulus v. Railway Co. (C. C.) 
167 Fed. 169; Kamenicky v. Printing Co. (C. C.) 188 Fed. 400; Saga- 
ra V. Railway Co. (C. C.) 189 Fed. 222. Défendant contends to the 
contrary, citing Barlow v. Railway Co. (C. C.) 164 Fed. 765 ; Decker, 
Jr., & Co. V. Railway Co. (C. C.) 189 Fed. 224; Bogue v. Railway 
Co. (D. C.) 193 Fed. 728. The issue is one of venue, process, aiid 
objections to jurisdiction based thereon. 

[1] While aliens are not within that provision of the statutes 
which prohibits bringing suit in any fédéral court save that in the 
district whereof défendant is an inhabitant, so far as suits against 
aliens are concerned, they are within it so far as suits by aliens are 
concerned. That is, an alien may be sued wherever valid service of 
process may be made on him, but he can sue a citizen only in the 
district whereof the latter is an inhabitant. 

[2] The statutes also provide that, when jurisdiction is founded 
on the fact that the action is between citizens of différent states, 

♦For other cases see same topic & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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suit shall be brought only in the district of the résidence of either 
the plaintiff or the défendant. This does not apply to aliens. In 
re Hohorst, 150 U. S. 660, 14 Sup. Ct. 221, 37 L. Ed. 1211; Railway 
Co. V. Gonzales, 151 U. S. 507, 14 Sup. Ct. 401, 38 L. Ed. 248. _ In 
any such case objections to suit in the wrong district may be waived 
by défendant, or by plaintiff on removal. 

[3] By reason of the statutes aforesaid, it is settled law that a 
case that could not be brought and maintained in a fédéral court 
against defendant's objections, cannot be removed and maintained 
therein against plaintiff 's objections. In re Moore, 209 U. S. 506, 
28 Sup. Ct. 585, 52 L. Ed. 904, 14 Ann. Cas. 1164. 

[4] Neither party hereto being citizens or résidents of Montana, 
and plaintiffs objecting to this court's jurisdiction over them, it is 
clear in view of the law aforesaid that the case cannot be maintained 
herein. But défendant contends that to this rule of law there is 
an exception when an alien or nonresident citizen brings suit in a state 
court against a nonresident citizen, and in support thereof relies upon 
the reasoning and conclusions of the cases aforesaid cited by it. Said 
cases are "ail fours" with this at bar (save that Bogue v. Railway Co., 
supra, involves merely diverse citizenship and not alienage), as are 
those cited by plaintiffs, but with ail due respect for the learned judges 
that determined the former I dissent therefrom, and concur with those 
who determined the latter. The argument in behalf of the exception 
claimed to said rule of law is, so far as alienage is concerned, that 
otherwise an alien is favored with a choice, denied to a citizen, 
of a forum, and that but for said exception a citizen is preclud- 
ed from removal of any suit brought by an alien against him in a 
State court anywhere. To this it may be answered that like choice 
denied to défendants of a forum is the right of citizen plaintiffs in 
some causes within fédéral jurisdiction by reason of diverse citizen- 
ship, that Congress saw no necessity for removal in cases like this 
at bar and so made no provision therefor in the removal act, and 
that there is no right of removal save where given by said act. The 
exception claimed is not to be found in the removal act, and ail at- 
tempts to establish it by construction are due to the supposed ex- 
igencies of the situation created by alien or nonresident litigants. 

[5] The reason and object ôf the removal acts in conferring upon 
the fédéral courts "jurisdiction of controversies between citizens of 
différent states of the Union, or between citizens of one of the states 
and aliens, was to secure a tribunal presumed to be more impartial 
than a court of the state in which one of the litigants résides." 
Steamship Co. v. Kane, 170 U. S. 111, 18 Sup. Ct. 526, 42 L. Ed. 
964. This reason and object fail in cases like this at bar, and so 
their removal is not provided for. Congress doubtless believed that 
any state court to which an alien is willing to submit his cause against 
a citizen ought to be f ully impartial and would suffice for the pur- 
poses of justice between them. The removal act itself furnishes 
trenchant argument against the exception claimed, in that in Judicial 
Code, § 34 (Act March 3, 1911, c. 231, 36 Stat. 1098 [U. S. Comp. 
St. Supp. 1911, p. 145]), section 644, R. S. (U. S. Comp. St. 1901, 
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p. 523), it expressly provides for the removal to the fédéral court of 
suits brought in state courts by aliens against certain nonresident citi- 
zens, not including nonresident défendants like the défendant in the 
case at bar, thus impliedly excluding removal in ail other cases where- 
in alienage is material to fédéral jurisdiction and so excluding the 
case at bar. Expressio unius, etc. Of course, said section contem- 
plâtes only certain cases within fédéral gênerai jurisdiction by reason 
of alienage, for ail other cases virithin said gênerai jurisdiction, save 
those removable for diversity of state citizenship, when removable, 
are removable under like conditions by both aliens and citizens. It 
will be observed that, if the exception claimed exists, the cases ex- 
pressly provided for in section 34 as well as ail cases like this at bar 
would be removable by virtue of said exception, and without the aid 
of said section 34, which latter then would be unnecessary and more 
superfluous than a fifth wheel to a wagon. It is because none other 
of the removal statutes did provide for removal to the fédéral courts 
of any suits brought in state courts by aliens against nonresident 
citizens that Congress in section 34 provided therefor in such cases 
wherein the défendants are officers of the United States, doubtless 
believing it in furtherance of an impartial trial and necessary in 
such cases only. 

In addition to the foregoing and in more particular and brief réf- 
érence to the cases in support of the exception claimed, heretofore 
cited, Bogue v. Railway Co., supra, would seem clearly inconsistent 
with the décision of the Suprême Court in Railway Co. v. Gonzales, 
supra, and to which it makes no référence; for, while the former 
holds that a corporation of one state may be a résident within another 
and so suable in a fédéral court therein by a nonresident citizen (and 
by an alien if the principle be sound), in the latter the Suprême Court 
decided that for purposes of suit by an alien (and equally so by a cit- 
izen) the résidence, habitat, and citizenship of a corporation are solely 
in the state of its incorporation, and in the fédéral district thereof 
wherein are its principal offices. Decker, Jr., & Co. v. Railway Co., 
supra, seems to go upon the theory that but for the exception the 
alien has a choice, denied to citizens, of a forum. The reason and 
object of removal deprives this theory of weight. Barlow v. Railway 
Co., supra, maintains the exception on the ground that, when an alien 
sues in a state court, he voluntarily subjects himself to the process 
of the fédéral court on removal; that is, in advance and in the state 
court he waives objections to the jurisdiction of the fédéral court on 
removal. But one cannot be held to waive an objection to jurisdic- 
tion over his person other than by appearing generally in the court 
claiming such jurisdiction, or therein giving some express consent 
or stipulation, and, it is believed, never in advance of the institution 
of proceedings in the court the jurisdiction of which is involved. For 
the foregoing reasons, this court has no jurisdiction over the plain- 
tifïs, and the motion to remand is granted, with costs to plaintiffs. 
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In re LUTZ. 

(District Court, E. D. Arkansas, W. D. July 1, 1912.) 

No. 1,393. 

1. BANiBtrPTCT (§ 184*) — CONDITIONAL SALE— VALIDITY — WhAT LaVV GOV- 

EBNS. 

Thé construction and validlty of a conditional sale in tanUruptcy pro- 
ceedings must be determined by the laws of the state where the coutract 
was made and to be enforced. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

2. Bankkupict (§ 184*) — Conditional Sales — Validitt — Bona Fide PuRi- 

CHASÉK. 

Under the law of Arkansas, a conditional sale, though not recorded, 
Is valid as agalnst the buyer's trustée in bankruptcy untll condition is 
performed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

3. Sales (§ 473*) — Conditional Sales^Validitt — Bona Fide Purchasbb. 

Uuder the laws of Arkansas, a conditional sale vests no title in the 
buyer until performance of the condition, even as against a bona fide 
purchaser without notice. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1377-1390 ; Dec. 
Dig. § 473.*] 

4. Sales (§ 470*) — Conditional Sales^ — Condition Subséquent. 

Conditional sales of personal property may be made to dépend on a 
condition subséquent, as well as a condition précèdent. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1354, 1356, 1358- 
1364; Dec. Dig. § 470.* 

What constitutes a contract of conditional sale, see note to Dunlop v. 
Mercer, 86 C. C. A. 448.] 

In Bankruptcy. In the matter of bankruptcy proceedings of Elmer 
Lutz. On pétition to review a referee's order allowing the interven- 
tion daim of JuHus and Mary Zinn to recover certain property sold to 
the bankrupt under conditional sale or the proceeds thereof . Afhrmed. 

James V. Johnson, for interveners. 
Wallace Townsend, for trustée. 

TRIEBER, District Judge. Interveners sold to the bankrupt certain 
trade fixtures for the sum of $1,000, of which $400 was paid in cash, 
and for the balance of the purchase money notes payable in monthly 
installments were executed by the bankrupt. The bill of sale was 
in the form of a deed of indenture, signed by the vendors and vendee, 
and conveyed the personalty to the bankrupt with covenants of war- 
ranty and containing the following provision immediately after the 
covenants ofwarranty: 

"It is further agreed between the parties hereto that, in the event of a de- 
fault of the said E. Lutz in the payment of any of the above-described notes 
when same shàll beCome due, it is understood and agreed that said Julius 
and Mary Zinn may déclare this sale forfeited and retake ail of the goods 
hereby transferred." 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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This agreement was neither acknowledged nor recorded. Upon 
the bankruptcy of Lutz and the nonpayment of any of the notes, the 
interveners declared the same forfeited, and demanded from the trus- 
tée in bankruptcy possession of the goods. By agreement of parties 
the property was sold by the trustée, free from ail liens and daims, 
the proceeds to take the place of the property. The sum realized from 
the sale is less than the aniount due on the purchase-money notes. 

The référée, Hon. Charles C. Waters, held that upon thèse facts the 
interveners were entitled to the property, and now to the money or 
proceeds of the sale, to an amount sufficient to pay the notes in full. 
The trustée now seeks to set aside the order of the référée on péti- 
tion for review. 

[1-3] The construction and validity of a conditional sale must be 
determined by the local laws of the state where the contract was made 
and was to be performed. Thompson v. Fairbanks, 196 U. S. 516, 25 
Sup. Ct, 306, 49 h. Ed. 577; York Manufacturing Co. v. Cassell, 201 
U. S. 344, 26 Sup. Ct. 481. 50 L. Ed. 782; Bryant v. SwofFord Bros., 
214 U. S. 279, 29 Sup. Ct. 614, 53 L. Ed. 997, the last cited case af- 
firming In re E. M. Newton & Co., 153 Fed. 841, 83 C. C. A. 23, a 
case which arose in the state of Arkansas. In that case the Circuit 
Court of Appeals, after a review of the décisions of the highest court 
of that state, held that a conditional sale, although not recorded, is 
valid as against a trustée in bankruptcy ; that under the laws of Ar- 
kansas a conditional sale vests no title in the vendee until performance 
of the condition, even as against a bona fîde purchaser without notice, 
is not questioned. Bank of Eittle Rock v. CoUins, 66 Ark. 240, 50 S. 
W. 694; Triplett v. Mansur & Tebbetts, 68 Ark. 230, 57 S. W. 261, 
82 Am. St. Rep. 284 ; Little Rock Vehicle, etc., Co. v. Robinson, 75 
Ark. 548, 87 S. W. 1029. 

[4] Counsel for the trustée does not deny that that is the well- 
settled rule of law prevailing in this state, but contends that this was 
not a conditional, but an absolute sale, vesting the absolute title in 
the vendee, for the reason that a sale cannot be a conditional sale if dé- 
pendent upon a condition subséquent. But this contention cannot be 
sustained. Conditional sales may be made to dépend upon a con- 
dition subséquent, as well as a condition précèdent. 6 Am. & Eng. 
Enc. of Law (2d Ed.) 470; Dunlop v. Mercer, 156 Fed. 545, 548, 
86 C. C. A. 435, 438. In that case Judge Sanborn, speaking for the 
court, defines a conditional sale to be: 

"One In which the vesting of the title In the purchaser is subject to a con- 
àition précèdent, or in which its reinvesting in the seller is subject to a fail- 
ure of the buyer to comply with a condition subséquent." 

Applying this rule to the facts in the instant case, the sale was con- 
ditional, andi, the condition having, been broken, the vendors had the 
right to retake the goods, unless the trustée had been authorized by 
the creditors to pay the amount due on the notes executed for the pur- 
chase of the goods. 

Whether the interveners would be entitled to retake the property, 
if their value exceeded the indebtedness due them, or be entitled to 
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a larger stim of money than the amoyiit due them on thé notes, îf upon 
a sale a larger sum was realized, H ,is unnecessafy to détermine in this 
case, as the proceeds were insuffidènt to pay the full àmount due on 
the notes. 

The order of the référée was for the right party, and is approved. 



DAIiLYN et al. v. BRADY. 

(District Court, M. D. Pennsylvania. July 29, 1912.) 

No. 39& 

OoTJBTs (I 418%*, New, vol. 14 Key-No. Séries) — United States District 
Court — Jurisdiction. 

Under the old fédéral statute whlch gave the United States Circuit 
Court jurisdiction of certain actions Involvlng more than $2,000, ex- 
clusive of interest and costs, or under Fédéral Judiciary Act (Act March 3, 
1911, c. 231, § 289, 36 Stat. 1107 [U. S. Comp. St. Supp. 1911, p. 243]), 
abolishlng the Circuit Court and conferring Its jurisdiction on District 
Courts, but flxlng the minimum jurisdlctlonal amount at $3,000, exclusive 
of interest and costs, and under section 299 of that act, whlch pro vides 
that the repeal of existing laws by that act shall not affect accrued rights, 
the District Court has jurisdiction of an action on a note for $2,002.09, 
exclusive of interest and costs, where the right of action accrued June 
15,1911. 

At Law. Action by Frederick Edwin Dallyn and another, doing 
business as Dallyn, Jardine & Co., citizens of the Province of Ontario, 
Dominiop of Canada, against Andrew Brady. On plea to the court's 
jurisdiction. Plea overruled. 

Fred H. Ely, of Ridgway, Pa., and H. C. Brenneman, of York, Pa., 
for plaintiffs. 
Johnson & McNarney, of Emporiurn, Pa., for défendant. 

WITMER, District Judge. The writ in this case issued on March 
12, 191>2, the same day the plaintiffs filed their statement, and both 
were served upon the défendant on the 23d of March. , On May Ist 
the défendant entered his dilatory plea to the jurisdictipn of the court, 
thereby ehallenging the right or authority of the court to entertain this 
action. It appears by the statement of claim filed that the plaintiffs' 
cause of action is based upon a proniissory note,dated February 15, 
1911, for the sum of $2,000, payable on June 15, 1911, wherein A. 
Brady,. the défendant, is maker, Wm, A. Rushwood, payée, and where- 
of the plaintiffs Dallyn, Jardine & Cb., became thé endorsers. The 
note was made and excuted at Eniporium, Pa., and iç there payable, 
at the First National Bank. 

The defendantcontends that ùnder the act of Congress, entitled "An 
act to codify, revise and amend the laws relating to the judiciary," 
approved March 3, 1911,. this court is without authority to entertain 
the suit. By its express provisions, the act went into effect on Janu- 
ary 1, 19^2, and on that day the Circuit Court of the United States 

•■ ' ' — — -n — ' — 'T~^, ■ — r-^ — ' '.' .■ .',-1 — r-. ■ ' ^ — ^ ^ • 

•for other cases se« guua toplc t { nvmbbr In Dec. £ Am. Digs. 1907 to date. & ReD'r Indexes 
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terminated and ceased to exist. The jurisdiction of the District Court 
of the matter in controversy dépends upon the foregoing act. It is 
conceded that the latter possessed no jurisdiction prior to the period 
at which the act went into effect, and that its minimum jurisdictional 
amount, as fixed by the act, is in excess of $3,000, exclusive of in- 
terest and costs. To the date this act became effective the Circuit 
Court possessed jurisdiction of ail suits of a civil nature, at common 
law, or in equity in which there was a controversy between citizens 
of a State and foreign states, citizens, or subjects, in which the mat- 
ter in dispute exceeded, exclusive of interest and costs, the sum of 
$2,000. 

Section 299 of the act provides : 

"The repeal of existlng laws, or the amendments thereof embraced In this 
act, shall net affect any act done, or any right accruing, or accrued, or any 
suit or proceeding, including those pending on writ of error, appeal, cer- 
tlficate, or writ of certiorari in any appellate court referred to or included 
within the provisions of this act, but ail such suits and proceedings for 
causes arising on acts done prior to such date may be commenced and pros- 
ecuted within the same time and with the same effect as if said repeal or 
amendments had not been made." 

We think the intention of this section is, to permit a party to in- 
stitute an action in the District Court, after January 1, 1912, where 
the right of action in the Circuit Court arose and was complète prior 
to that date. The amount hère claimed, exclusive of interest and cost 
is $2,002.09, and the right to bring an action therefor in the Circuit 
Court was complète prior to January 1, 1912. 

The p!ea to the jurisdiction is therefore overruled, and the défend- 
ant is directed to answer over. 



LOCKER et al. v. AMERICAN TOBACCO CO. et al. 
(District Court, S. D. New York. July 18, 1912.) 

MONOPOUES (§ 28*) — FEDERAL ANTI-TkUST ACT — VIOLATION — ^TrEBLE DAM- 
AGES— RIGHT or Action. 

To give a private right of action under Anti-Trust Act July 2, 1890, c. 
647, § 7, 26 Stat. 210 (U. S. Conip. St. 1901, p. 3202), for treble damages 
for injury done to jilalntilï's business through a combination by défend- 
ants in restraint of trade, the cause of action must be complète when 
suit is brought ; the govermnent alone having power to check future con- 
templated unlawful acts, and hence, in an action against several défend- 
ants, plaintiiï is not entitled to bring in as défendants corporations which 
were organized after the action was brought. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dlg. 
§ 28.*] 

Action by John A. Locker and another against the American To- 
bacco Company and others. On motion for leave to amend summons 
by inserting the names of the Liggett & Myers Tobacco Company 
and the P. Lorillard Company as codef endants, and to amend the com- 
plaint by inserting various allégations as to acts done by them. Mo- 
tion overruled. 

See, also, 194 Fed. 232. 

•For other cases see same topic & | numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge. This is an action against the four 
named défendants to recover treble damages for injury alleged to 
hâve been donc to plaintiff's business by reason of said défendants 
having entered into a combina tion in restraint of trade and carried 
on such combination in such a way that plaintiff's business sustained 
the injury complained of. The action is brought under the seventh 
section of the fédéral Anti-Trust Act July 2, 1890. Its gravamen is 
tortious action, and it is elementary that the cause of action must be 
complète when suit is brought. Until the wrong is donc and the in- 
jury suffered, there is no cause of action under this section. Threat- 
ened wrong and apprehended loss are not within its provisions. To 
the fédéral government alone does the Anti-Trust Act confide the 
power to check future contemplated unlawful acts by injunction. The 
relief àccorded to the individual is an action at law for treble dam- 
ages when he can show that the act has been violated, and that such 
violation has injured him in his business or property. He cannot 
maintain such an action, if his complaint fails to show that at or prior 
to the time when the action is begun défendant had done any act in 
violation of the statute. This analysis of the seventh section suffî- 
ciently answers the présent application. The action was begun June 
10, 1910. The two corporations which plaintiff now asks to include 
as défendants were not incorporated until November, 1911. Since 
they were not in existence on and prior to June 10, 1910, it is im- 
possible that they could by that time hâve done any act in violation 
of the statute. If subséquent to their création, they hâve violated the 
statute, and by reason of such violation plaintiff has been injured in 
his business or property, he may hâve a good cause of action against 
them for such tortious act, but that is a new and independent tort and 
a separatè cause of action from the one declared on hère. 

The motion is denied. 



MIOCENE DITCH CO. V. CAMPION MINING & TRADING CO. 497 

MIOCENE DITCH 00. v. CAMPION MINING & TRADING CO. 

(Circuit Court of Appeals, Ninth Circuit. July 15, 1912.) 

No. 1,977. 

Appeal and Bkeob (§ 1218*) — Reversai. — Kecall ce Mandate — Fraud. 

A judgment appealed from having been reversed, and the cause re- 
manded for a new trial, it was tried, and after the court announeed its 
conclusion, but before the making of flndings or entry of judgment, peti- 
tioners applled for leave to intervene, alleging certain rlgbts In the prop- 
erty, and, while such application was pendlng and undetermined in the 
trial court, moved the Court of Appeals to recall the mandate of reversai 
after the end of the term at which the judgment on appeal was given, on 
the ground of gross fraud and collusion on the part of the attorneys for 
the respective parties, etc. Eeld, that the Court of Appeals had lost ju- 
risdiction at the end of the term, and that the motion should not be 
granted. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4719, 
Dec. Dig. § 1218.*] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

Action by the Miocène Ditch Company against the Campion Min- 
ing & Trading Company. Judgment for défendant having been re- 
versed, and the cause remanded for a new trial, after trial, but before 
décision, petitioners, after applying to the trial court for leave to in- 
tervene, moved in the Court of Appeals for a recall of the mandate 
of reversai. Motion denied. 

Frohman & Jacobs, of San Francisco, Cal., for petitioners. 
E. S. Pillsbury and Horatio Alling, both of San Francisco, Cal., 
for respondent Miocène Ditch Co. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. By pétition filed herein on behalf of the' 
Wild Goose Mining & Trading Company and C. B. Greeley the cour^v^; 
is asked to recall its mandate issued upon a final judgment hère given' 
at the September term, 1911, by which judgment that of the trial 
court was reversed, and the cause remanded to it for a new trial. 
Upon the going down of the mandate, the cause was again set for 
trial and tried, after which the trial court announeed its conclusion, 
but before the making of findings or the entry of judgment the prés- 
ent petitioners presented to the court a pétition for leave to there 
intervene in the case and set up their alleged rights in the property 
in question. That application it appears is still pending and unde- 
termined in the court below. The moving- papers in the proceedings 
hère further show that the motion made for the recall of our mandate 
is based upon alleged collusion between the attorneys for the re- 
spective parties to the suit, to the alleged in jury of the petitioners, 
who now claim to be the real parties in interest. The motion not hav- 
ing been made until several months after the end of the term at which 
the judgment of this court was given and its mandate sent down, the 

•For other cases see same topiç & S ndmbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
197 F.— 32 
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respondent raises the question of thç jurisdiction of the court to grant 
the petitioners' motion by moving to dismiss the pétition. However 
gross the fraud alleged as the basis of the petitioners' request may 
be, and however much it may entitle the petitioner to intervene in the 
case where it is now pending, or to file an independent or other bill 
to obtain redress, we are of the opinion that this court is without 
power to recall its mandate and vacate its judgment under the cir- 
cumstances appearing. The gênerai rule that jurisdiction of the féd- 
éral courts over their judgments and orders ceases with the ending 
of the term and the issuance of mandate is not disputed, but the pe- 
titioners contend that the rule does not apply where the judgment 
or order complained of was procured by fraud. 

A motion to set aside a judgment for fraud after the term has in 
it, as said by Judge McCrary in Grames v. Hawley (C. C.) 50 Fed. 
319, "ail the éléments of a bill in chancery." The court there fur- 
ther said : 

"The fact that fraud In the settlement of this suit Is charged in no manner 
affects the question of jurisdiction or the mode of acguirlng it. A judgment 
ean no more be set aside upon motion after the term upon the ground of 
fraud than upon any other ground. A hearing upon proper notice upon that 
question is the right of the party charged with the fraud. We eannot assume 
the truth of the charge for the purpose of affecting the décision of the ques- 
tion of jurisdiction." 

In United States v. Aakervik (D. C.) 180 Fed. 137, 143, it was 
said by Judge Wolverton: 

"Courts generally, excepting some perhaps of the more limited, hâve juris- 
diction to reverse their own judgments and decrees during the term at vv-hich 
they are rendered. In pursuance of such authority, they may, for error of 
law, or for fraud, mistalie, or any irregularity that miglit seem to them to 
hâve affected either of the parties to the controversy injuriously, set aside 
their judgments and decrees, and award a new trial or rehearing, and thus 
give opportunity for rightlng vyhatever wrong may hâve been engendered, 
After the term has ended, however, the authority of the courts for this pur- 
pose ceases, unless extended by statute, or by motion, or some appropriate 
procédure taken within the time. ïhis rule applies as wellto equity procé- 
dure as to procédure at law. Other means of relief for the errors of the 
court are usually afCorded by writ of error or appeal, and in equity a bill 
of review will lie, within rules prescrlbed by law, for évidence discovered 
after the decree has become final. Ail suoh proceedlngs are taken and pros- 
ecuted In the same suit or action, and not by separate controversy. When, 
therefore, the term is at an end without the appropriate initiation of an 
available proceeding to revise or set aside the court's final judgment or de- 
cree, and no appeal or other means of review is prosecuted within the tiMe 
afiforded by authoritative régulation, such judgment or decree beeomes an 
absolute finality, forever binding upon the parties and their privies, utterly 
without power of change, revision, revocation, or relief within the cause or 
proceeding iii which it is rendered. There are many causes, however, for 
which a new and independent suit will lie to set aside or annul a judgment or 
decree. Some of them may be mentioned. Thus, where the unsuccessful party 
has been prevented from exhibiting bis case fully by fraud or déception prac^ 
ticed on him by his opponent, as by keeping him away from court, or a false 
promise of a compromise, or where the d,efendant never had knowledge of thè 
suit, being kept in ignorance by act of the plaintifE, or where an attorney 
fraudulently or without authority assumes to represent a party and connives 
at his defeat, or where the attorney regularly employed sells out his client's 
interest to the other side — thèse and slmilar cases which go to indicate that 
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there lias never been any real contest in the trial or hearing of the case af- 
ford grounds for impeachment by suit instituted directly for that purpose. 

" 'On the other hand,' says Mr. Justice Miller, in United States v. Throck- 
morton, 98 U. S. 61, 66 (25 L. Ed. 93), 'the doctrine Is equally well settled that 
tiie court will not set aslde a judgment because it was fouiided on a fraudu- 
lent instrument, or perjured évidence or for any matter which was actually 
presented and considered in the judgment assailed.' " 

In Craven v. Canadian Pacific Railroad Company (C. C.) 62 Fed. 
170, a judgment was entered pursuant to an agreement by the attor- 
neys for the respective parties which it was subsequently claimed was 
unauthorized. Judge Putnam, af ter setting out the agreement, said : 

"While the court might not enforce such an agreement before judgment is 
entered, if unauthorized as between attorney and client (Holker v. Parker, 
7 Cranch, 496, 3 L. Ed. 396), and niay, and perhaps should, on équitable pr'n- 
ciples reopen a judgment at the same term, entered on such an agreement, if 
so unauthorized (Dalton v. Railway Co., 159 Mass. 221, 34 N. E. 261, 38 Am. 
St. Eep. 410), yet the court is not required of its own motion to look behind 
the signatures of the attorneys. ïo hold otherwlse would be to reverse the 
rules governlng the relations between the court and bar. Consequently this 
judgment was regularly entered, and the error, if any, was not that of the 
court or its clerk. Therefore, after the term at which the judgjnent was en- 
tered was flnally adjoumed, the court had no further control over the judg- 
ment. The rule is well stated in Hlckman v. Ft. Scott, 141 U. S. 415 [i2 
Sup. et. 9, 35 U Ed. 775]." 

Hickman v. Ft. Scott was an application by pétition to a court of 
law after its judgment had been reversed and a différent judgment 
directed to be entered to so change the record of the original judg- 
ment as to make the case materially diiïerent from that presented to 
the court for review ; the gênerai object of the pétition being to obtain 
"a new trial on account of gross and vital errors in the findings of 
facts," and also to hâve the record amended "by allowing certain find- 
ings of fact to appear, some of which findings were unavoidably and 
others accidentally omitted," the pétition further stating that : 

"It is desired only that the record should be so amended as to state as well 
as import the truth, and that the plaintiff should hâve au opportunity of 
having the actual facts of the controversy taken into considération by this 
court, and, if necessary, by the Suprême Court before the matter tinally 
passes in rem judicatam. The décision of the Suprême Court was based upon 
an Imperfeet and erroneous report of the cause, and ail that the plaintiff 
now desires to do is to hâve the record placed in such shape that the truth 
may be judicially ascertained before final judgment against him." 

The Suprême Court said : 

"We know of no précèdent for such a proceedlng as this, nor is there any 
principle of law upon which it could be based. In Bronson v. Schulten, 104 
U. S. 410, 415 [26 li. Ed. 797], the court, after adverting to the gênerai rule 
that the judgnients, decrees, or other orders of a court, however conclusive 
In their eharacter, are under its control during the term at which they are 
rendered, and may be set aslde, vacated, modifled or annulled by it, said: 
'It is a rule equally well established that, after the term bas ended, ail final 
judgments and decrees of the court pass beyond its control, unless steps be 
taken dtirlng that term, by motion or otherwise, to set aside, modify, or cor- 
rect them ; and, if errors exist, they can only be corrected by such proceedlng 
by a writ of error or appeal as may be allowed in a court which by law can 
review the décision. So strongly bas this principle been applied by this court 
that, while realizing that there is no court which can review its décision, it 
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has invariably refused ail applications for rehearlng made after the adjourn- 
ment of the court for the term at which the judgment was rendered. And 
this Is placed upon the ground that the case has passed beyond the control 
of the court.' The same principles had been announced in Slbbald v. United 
States, 12 Pet. 488, 492 [9 L. Ed. 1167]. The exceptions to the gênerai rule, 
such as suits in équity, and writs of error coram vobls at law, do not em- 
brace the présent application. See, also, Phillips v. Negley, 117 U. S. 605, 
674, 675 [6 Sup. Ct. 901, 29 L. Ed. 10131 ; Cameron v. McRoberts, 3 Wheat. 
591 [4 L. Ed. 467] ; McMlcken v. Perin, 18 How. 507, 511 [15 h. Ed. 504]." 

Moreover, it appears that the new trial which this court by its judg- 
mept directed has been had subséquent to which and before judgment 
therein the présent petitioners appeared in that court with a motion to 
reopen the case and permit them to intervene, which motion, so far 
as appears, is still pending — from ail of which it is seen that the trial 
court has at least entered upon the performance of what this court, by 
its judgment, directed it to do, and that the présent petitioners hâve 
submitted themselves to the jurisdiction of that court, acting under the 
judgment and mandate hère sought to be avoided. 

The pétition is dismissed, at petitioners' cost. 



WILLIAMS et al. v. AMERICAN ASS'N, Inc. 

(Circuit Court of Appeals, Sixth Circuit. June 26, 1912.) 

No. 2,184. 

1. Appbal and Ebeoe (§ 1111*) — Décision as Law of Case — Identity of 

Questions in Issue. 

A décision on demurrer by an appellate court on the facts alleged lu 
the bill is an adjudication of the rights of the parties to that extent 
where the proof sustains such allégations, but not where it is materially 
différent. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4411- 
4420 ; Dec. Dig. § 1111.*] 

2. KBroKMATION OF INSTRUMENTS (§ 19*) — DEED MUTUAL MiSTAKE IN Db- 

SCEIPTION. 

Défendant contracted to sell to complainant's grantor â tract of land 
descrlbed as beiug that covered by a grant from the state, glving the 
number and date of the grant, the quantity, and the nanie of the gran- 
tee, from whose heirs défendant had purchased it. Neither party knew 
the boundaries, and it was agreed that It should be surveyed and pald 
for by the acre. The survey was made fram the description in the grant, 
but because of an error in one of the calls therein given the land was 
not correctly located, and the survey, in fact, embraced pnly about two 
acres of the grant as originally surveyed on the ground. The description 
in the deed given followed the survey. The grant was Included within 
the boundaries of a larger, but later, grant, also purchased by com^ 
plalnant, which desired this grant to complète its title to the larger 
tract. Held that, while the description in the deed was that intended, 
through a mutual mist^ke of fact it was not of the land intended to be 
sold and purchased, and that complainant was entitled to hâve the deed 
reformed so as to cover the land intended. 

[Edi Note. — For other cases, see Reformation of Instruments, Cent 
Dig. §i. 74-78 ; Dec. Dig. § 19.*] 

•For otber cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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3. Eefobmation of Instbuments (§ 17*) — Deed — Right to Maintain Suit. 

The fact that a deed contains a warranty only against parties claim- 
ing under the grantor does not affect the rlght of the grantee to main- 
tain a suit to reform a prior deed in his chain of title for mistake. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dig. §§ 69-71 ; Dec. Dlg. § 17.*] 

4. Limitation or Actions (§ 19*) — Statute Applicable — "Suit fob IiANDS." 

A suit to reform a deed by correcting the description, and to quiet 
complainant's title to the land as correctly descrihed as against a second 
grantee from the same grantor, is one "for lands" within the meaning 
of Shannon's Code Tenn. § 4458, prescrlbing limitation for such suits, 
and, under the Tennessee décisions, the statute cannot be pleaded by a 
défendant who has never been in possession. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. |§ 
74-78; Dec. Dlg. § 19.*] 

5. CoBPoRATiONs (§ 614*) — Insolvency Proceedings — Sale of Pbopeety. 

In a stockholder's suit to wind up a corporation as insolvent, it is not 
necessary that ail the property of the corporation should be speciflcally 
descrlbed in the bill to glve the court jurisdiction to sell the same. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 2435, 2437- 
2444; Dec. Dig. § 614.*] 

6. Corporations (§ 578*) — Beobganized Corporation — Right of Action. 

Where a corporation was reorganized and the new corporation pur- 
chased ail of the property of the old, which was sold in foreclosure and 
creditors' suits, and was awarded the surplus and treated by the court 
as the successor of the old company in ail respects, it succeeded to ail 
rights of Its predecessor, including the right to maintain a suit to re- 
form the description in a deed to property which was a part of that sold. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2310-2312; 
Dec. Dig. § 578.*] 

7. Reformation of Instruments (§ 32*) — Défenses — Lâches. 

The right to maintain a suit to reform a deed which did not describe 
the property intended to be conveyed held not barred by lâches, where 
the mistake was not dlscovered until the year previous to the suit, and 
défendants had never been In possession of the land. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dig. §§ 119-121; Dec. Dig. § 32.*] 

Appeal from the Circuit Court of tlie United States for the East- 
ern District of Tennessee. 

Suit in equity by the American Association, Incorporated, against 
W. D. Williams, H. Y. Hughes, J. T. Hughes, and John P. Davis. 
Decree for complainant, and défendants appeal. Affirmed. 

G. W. Pickle, of Knoxville, Tenn. (H. Y. Hughes, J. T. Hughes, 
John P. Davis, and Pickle, Turner & Kennerly, on the brief), for ap- 
pellants. 

G. W. Montgomery, of Tazewell, Tenn. (Frank Montgomery, on 
the brief), for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This case has already been before this 
court upon review of a decree sustaining a demurrer to the bill. In 
the opinion of Judge (now Mr. Justice) Lurton on the former review 

*Por other cases see same toplc & § numbeb in Dec & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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thebill is described as one ''to reform a patent and certain mesne 
■:onveyances which foUow the^ erroneous calls of the patent in respect 
to the description of the lands coriveyed, and to cancel a deed from 
the défendant Williams to his codefendants, as a cloud upon thé title 
of the complainant." 166 Fed. 17, 93 C. C. A. 1. As stated in that 
opinion, the complainant's title. consists of, "first, a grant made Sep- 
tember 13, 1855, by the state of Kentucky to one Levi Harp, being 
grant No. 3,290; second, a conveyance of the granted lands by the 
heirs of Levi Harp to one W. D. Williams; third, a conveyance from 
Williams to C. H. Rogers; fourth, a conveyance by Rogers to the 
American Association, Limited; fifth, a conveyance to the American 
Association, Incorporated, of ail the lands owned by the American 
Association, Limited, under a decree and sale made in a mortgage fore- 
closure and windirlg-up proceeding in the court below." American 
Ass'n V. Williams, 166 Fed. 17, 18, 93 C. C. A. 1, 2. 

The fundamental error sought to be corrected is that the second 
call of the patent from the state of Kentucky to Harp reads, "thence 
north 23 degrees ivest, 70 pôles to a chestnut oak," instead of "north 
23 degrees east, 70 pôles to a chestnut oak," as actually surveyed on 
the ground preliminary to application for patent, and as shown by 
the duly filed plat. The mestie conveyances specifically sought to be 
reformed are those from Williams to Rogers and from the latter to 
the American Association, Limited. 

The bill prays generally that Williams be required, on receiving a 
certain sum in payment therefor, to convey to complainant the land 
in question by its correct description, by way of spécifie performance 
of an alleged contract betyi^een Williams and Rogers ; the misdescrip- 
tion in the deed thereunder being alleged to hâve resulted from a mu- 
tual mistake of fact made by those parties. The bill also prays that 
complainant be decreed to hâve title to the land under the reformed 
description. It is alleged that the défendants Hughes and Davis took 
conveyance from Williams with full knowledge of the facts alleged 
in the bill, and stand with respect to the title in Williams' shoes. 

The bill was demurred to (so far as the causes are hère material) 
(a) because barred by the Tennessee statutes of limitation; (b) on ac- 
count of delay and lâches ; (c) on the ground that the bill states no 
case for reformation; and (d) that no cape for spécifie performance 
of the contract between Williams and Rogers is stated. This court 
reversed the decree of the Circuit Court which dismissed complain- 
ant's bill, and remanded the causé to the Circuit Court with directions 
to overrule the demurrer. 

The défendants théreupon answered the bill, admitting the discrep- 
ancy referred to between the description of the tract in the patent 
and the actuàl survey made on the ground; and admitting that, by 
virtue of the Harp grant and the conveyance to Williams, the latter 
became "by law invested with the title to the tract of land embraced 
in the actual survey and plat" ; and that défendants Hughes and Davis 
hâve no greater rights than Williams, they standing only in his shoes. 
The answer dénies any mistake of fact in the description of the tract 
conveyed by, Williams to Rogers, and allèges that such description 
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accorded with the intention of the parties, and dénies the claimed 
right of reformation and spécifie performance. The spécifie conten- 
tions of the défendants in thèse respects will be more fully stated 
hereafter. The défenses of lâches and of the statutes of limitation 
are aiso urged. Upon final hearing on pleadings and proofs (the facts 
being largely agreed upon by written stipulation) decree was entered 
for complainant, reforming the description in the complainant's sev- 
eral title papers in accordance with complainant's contention, and 
quieting the latter's title to the land; and setting aside as a cloud 
thereon the conveyance by Williams to his codefendants Hughes and 
Davis, upon the payment by complainant into court, for their benefit, 
of a certain sum representing the différence of contract price between 
Williams and Rogers of the acreage covered by the deed between 
thèse parties and the acreage covered by the reformed description. 
From this decree appeal is taken. 

1. The alleged mutual mistake of fact. 

The land covered by the reformed descriptions in the conveyances 
as decreed by the court below is that portion of the tract acquired by 
Harp under grant No. 3,290 lying southeast of the crest of the moun- 
tain dividing Bear creek from Clear fork. This portion, according to 
the survey made on the ground by Harp before he obtained his grant, 
contains 38 acres. Appellants concède that ail question of the ref- 
ormation of the grant from the state of Kentucky to Harp, its ac- 
quisition, by descent, by the latter's heirs upon his death intestate, 
and the deed from the Harp heirs to Williams, has been eliminated 
from the présent record, and that Williams must be held to hâve had 
perfect title to the tract in question at the time he made his convey- 
ance to Rogers. This concession is made, not only because of the 
décision of this court upon the former appeal, but because the appel- 
lants Hughes and Davis claim under Williams, and so are estopped to 
deny his title. By the settled law of Tennessee, in case of discrep- 
ancy between the calls contained in the patent and those in the sur- 
vey actually made upon the ground, the latter control, and the grant 
will be held to convey the land actually surveyed, although the calls 
for courses and distances fail to cover any part of the land so sur- 
veyed. Staub V. Hampton, 117 Tenn. 706, 101 S. W. 776; American 
Ass'n V. Williams, supra, 166 Fed. at page 24, 93 C. C. A. at page 8, 
and cases there cited. 

[1] Upon the facts alleged in this bill the court held upon the for- 
mer hearing that a mutual mistake of fact was made by Williams and 
Rogers with respect to the description of the land conveyed by the 
former to the latter, and that Williams intended to sell, and Rogers 
intended to buy, the 38-acre tract in question. It is clear that, if the 
proofs are in entire harmony with the allégations of the bill, the dé- 
cision upon the former hearing is an adjudication of the rights of the 
parties to that extent. Western Union Telegraph Co. v. City of To- 
ledo (C. C. A. 6) 121 Fed. 734, 736, 58 C. C. A. 16; Taenzer v. C. R. 
I. & P. Ry. Co. (C. C. A. 6) 191 Fed 543, 547, 112 C. C. A. 153. 
The bill allèges, however, that Williams, before conveying to Rogers, 
h^d entered into a contract with the latter to convey ail the said tract 
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of land at a price of -$8 per acre upon actual survey tliereof, but after 
the making of the contract, qnd before exécution of tht deed, an effort 
wa$ made to survey the tract, and that conveyance w:is made in ac- 
cordance with the survey; both WiHiams and Rogers assuming that 
the land had been correctly surveyed, and was being conveyed accord- 
ing to what was then thought to be the correct boundaries thereof. 
In the former opinion of this court this survey was treated as having 
been made by Wilhams. Défendants insist that the proof s fail to 
sustain the allégations of the bill with respect either to the contract to 
sell, Williams' responsibility for the survey, or the alleged mutual 
mistake of fact. The décision upon the demurrer is obviously net an 
adjudication upon a case materially différent from that alleged in the 
bill, or as construed by the court in deciding the demurrer. As will 
be seen, the case made by the proofs difters in some respects from 
that considered by the court on the former review. 

[2] The proofs show that in the year 1888 Williams made a con- 
tract with Rogers and otbers for the sale, at $8 per acre, of ail the 
land he owned in that section of the country, the acreage to be ascer- 
tained by an actual survey, and that at the time Williams claimed he 
owned the title acquired by Harp, by virtue of the survey and grant 
in question, lying southeast of the crest of the mountain referred to ; 
that the conveyance from the Harp heirs, which was obtained by 
Williams to enable him to carry out his contract with Rogers, refer- 
red to the tract in question as "the tract of which Levi Harp died 
seised and possessed, fully described in grant No. 3,290, dated Sep- 
tember 13, 1855, from the state of Kentucky to Levi Harp, for 50 
acres"; that both Williams and Rogers were then ignorant of how 
the tract was located upon the ground, either by Harp's survey or as 
described in his grant; that Rogers was buying the land to sell to the 
American Association, Limited, having at that time a contract with 
that company to sell to it large tracts of land in that section; tL,»4 
Merwin, a surveyor in the regular employment of the Association, 
undertook to survey out the land acquired by Harp under this g'rant, 
and for that purpose was f urnished with the grant or a copy thereof ; 
that Williams turned over to Rogers his title papers, to enable the 
latter to ascertain what land he actually did own, and in order that 
it mi^ht be "surveyed on investigation"; that neither Williams nor 
Rogers assisted in the survey, Williams having nothing to do with the 
employing of the surveyor, and paying no expenses of the survey, 
but knowing that Merwin was doing the surveying, and making no 
objection to, him. The proofs show that neither Williams nor Rogers 
knew of any mistake that had been made either in the patent or in 
the certificate of survey; that it was left with Rogers to détermine 
what lands claimed by Williams he would buy, Rogers passing on the 
title and taking only such tracts or parts of tracts as he desired; that 
the surveyor f ailed to discover the différence betweèn the actual sur- 
vey made upon the ground by Harp and the certificate of survey 
he obtained; that the surveyor thought he had found the land covered 
by the Harp grant, although the grant was found to "eut itself in 
two," and concluded that the portion of the grant claimed by Williams, 
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and lying south of the crest of the mountàin, would hold 261/4 acres. 
It further appears that in the bond for deed given by Williams to 
a trustée for Rogers' benefit one of the tracts to be conveyed was de- 
scribed as "granted by the state of K'y to Levi Harp by grant No. 
3,290, dated 13 day of September, 1855, for 50 acres" ; that, while 
Williams put into the deed the boundaries furnished him by the sur- 
veyor, he "did not mean, inforined as he was, to put anything else 
in the deed than what was put in, and nothing was put in the deed, 
other than, or différent from, what he meant to put there, and nothing 
was left out that was meant to be put in," yet both Williams and 
Rogers "thought that the lands described in the deed" made by the 
former to the latter in pursuance to the previous contract "were 
covered by the Levi Harp title, grant No. 3,290" ; that Williams' con- 
tract with and conveyance to Rogers also embraced a large acreage 
of other land in that section ; that Rogers conveyed to the American 
Association, Limited, ail the lands owned by him, including the parcel 
in question, and that at the time of said conveyance neither he nor the 
Association knew of the error in the description in the grant, and both 
thought that the lands set out in the deed were covered by the Harp 
patent in question ; that the tract as surveyed and conveyed from Wil- 
liams to Rogers contained 26i4 acres, and the former was paid for 
that amount at the rate of $8 per acre when the deed was executed, 
Williams insisting at the time he made his deed that there was more 
than 261/4 acres in that part of the Harp grant south of the mountàin 
top ; and that there must be some mistake as to the amount of land 
which he owned. By reason of this insistence Rogers agreed, in writ- 
ing, to hâve the land replatted and calculated, and that, in case the 
same should measure more than 26 acres, he was to pay Williams for 
the overplus at the same rate of $8 per acre. By reason of the adop- 
tion by the surveyor of the erroneous call mentioned (and apparently 
by falling into other errors occasioned thereby), there was included 
in the 261/4 acres surveyed by Merwin, but 2.27 acres of land embraced 
Avithin the Harp survey. The boundaries of the land as surveyed by 
Merwin, and marked by him on the ground, were put into the deed 
from Williams to Rogers made in 1891. The stipulation states that 
the mistake made by Merwin in locating the grant in question misin- 
formed both Williams and Rogers; that while, with the information 
they had, the deed expressed the meaning of the parties, "if they had 
been differently informed, they would hâve acted differently"; that 
Williams is an illiterate mountaineer, and can neither read nor write; 
that C. H. Rogers was an able land lawyer and a well-educated busi- 
ness man, of a high grade of ability and strictly honorable. Rogers 
died in 1896, in ignorance of the mistake. The learned counsel for 
défendants insist that, under the facts so stated, reformation of the 
conveyance from Williams to Rogers is not justified. They invoke 
the rule that such reformation will not be decreed unless the mistake 
is made entirely plain; that a mère misunderstanding of the facts 
is not sufficient for awarding reformation ; that an actual mistake of 
fact was not shown, but that the description was written as intended 
by both and expresses their entire agreement. The rule is invoked 
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that a purchaser buyjjig a >«ell-de^ne4, tract, marked on ihe .giround 
acquires such title as his grajitbr h^d in the tract sp marked, and no 
rîght to any other lands; and that in.the case presented complainant's 
only remedy is by; way of action aga,inst Williams for rescission or 
breacH pf warranty, and damages. Biat.if the force of this contention 
15 nqt.pvercome by thç facts already recited, that resuit is, we think, 
compelled by the added force of thèse further facts: — 

In the year lS74.thë,state of Kentuçky had grantedto one Clapp 
a large ;tract of land^ and this grant' cohvçyed the title of the -statç 
to ail lands within itS , boundan'es npt surveyed, preyiously to the is- 
suance pf the grant. The Clapp title passed by mesne conveyances to 
one Gatiiff^. The portion of;the Harp grant in controversy hère, how- 
ever it may be surveyed* lies wholly within the boundaries of the lands 
deeded by Clapp to GatlitF. The record is convincing that at the time 
of the survey by Merwin, with a yiew to purchasing Williams' interest 
in the Harp grant, the American Association was engaged in buying 
from Gatliff the tract so conveyç d to the latter by Clapp, ampunting to 
several thousand acres, Indeed, Merwin's letter to Rogers of April 
22, 1891, before Williams' conveyance was taken, says : 

"I tbink we hâve at last found the land covered by Levi Harp, No. 3290, 
a part of which you contracted from W. D. Williams. At least we hâve 
found one corner of it and two marked llnea The other corners seem to be 
buried In oblivlon. This Is land which' the Association wants, as it cuts 
completely across a tract which Gatliff Is selling to us. The grant cuts itself 
in two, but to the best of my knowledge Williams' half of it, to-wit: the 
half which lies on the south side of the crest of the ridge which divides the 
waters of Bear creek and Clear fork, will hold 2614 acres. If possible it 
would be ' better to take a deed describing the grant by the original calls, 
and specifying which part Williams conveys. GatllfC's half only amounts to 
about flve acres." 

And, whjle the written contract under which the American Asso- 
ciation ultimately (and long before the discovery of the error in the 
Harp grant and in the Merwin survey) bought the Gatliff title is dated 
October 13, 1891, and thus a few months later than the deed from 
Williams to Rogers, the written agreement l'eferred to states that it 
is "executed in exact accordance with previous agreements made by 
correspondence, and in lieu of, and to put in one paper the resuit of 
ail agreernents in regard to the below described subject, between A. 
Gatliff, of Williamsburg, Kentuçky, and Alex. A. Arthur, for the 
American Association, Limited." 

[3] But for the Harp grant the tract embraced within it was com- 
pletely covered by the Gatliff title, which was otherwise entirely good. 
The purchase of the Harp title, wherever the land might be located on 
the ground, was necessary to make the Gatliff title good as to such 
tract. It would therefore naturally be desired by the American As- 
sociation, regardless of where it lay upon the ground. We are con- 
vinced that Williams thpught he was selling, and Rogers thought he 
was buying, so much of the Harp tract as actually lay south of the 
crest of the mountain; that Rogers would not hâve cared to buy 
otherwise; that his object in buying was to perfect the title of the As- 
sociation to the land covered by the Clapp grant, wherever the land 
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covered by the Harp grant might be located. We are satisfied that the 
sale would not hâve been made but for the belief by both parties that 
Williams was selling, and Rogers buying, so much of the Harp tract 
as lay south of the mountain, and that the purchase according to the 
description in the deed would not hâve perfected title to any land de- 
sired by the . Association except to the extent of 2.27 acres. Thèse 
facts taken together seem to us décisive of the proposition that the 
error in the survey made by Merwin, growing out of the error in the 
second call of the Harp grant, and the conséquent misdescription in the 
conveyance from Williams to Rogers, were the resuit of a mutual 
mistake of fact. That under such circumstances the American Asso- 
ciation, Limited, would hâve had the right, unless barred by lâches or 
limitation, to reform the conveyance in question as against ail the de- 
fendants, needs no citation of authority beyond référence to the pre- 
vious décision of this court in this cause and the cases there cited. 
The fact that Rogers' deed to the Association contained warranty 
only as against parties claiming under him does not affect this right. 
Moelle v. Sherwood, 148 U. S. 21, 28, 30, 13 Sup. Ct. 426, 37 L. Ed. 
350; United States v. California, etc., Land Co., 148 U. S. 31, 13 
Sup. Ct. 458, 37 L. Ed. 354. 

2. The statute of limitations. 

[4] Défendants contend that this suit is barred by section 4473 
of Shannon's Tennessee Code, which provides a limitation of 10 
years (after the cause of action accrues) with respect to "actions 
against guardians, executors, administrators, sherififs, clerks, and other 
public officers on their bonds, actions on judgments and decrees of 
courts of record of this or any other state or government, and ail 
other cases not expressly provided for." The conveyance from Wil- 
liams to Rogers was made in 1891 ; that from Rogers to the American 
Association, Limited, in 1893. The bill was filed in 1906. If section 
4473 applies, the right of action is barred, provided it accrued upon 
the making of the conveyance and before the discovery of the error, 
a proposition we do not find it necessary to décide. Section 4458 of 
the Code provides that: 

"No person, or any one claiming under him, sliall liave any action, eitlier 
at law or in equity, for any lands, tenements, or hereditaments, but within 
seven years after the right of action has accrued." 

If section 4458 is applicable, section 4473 manifestly has no appli- 
cation, because the case presented would thus not be within the gên- 
erai désignation of "other cases not expressly provided for." If sec- 
tion 4458 applies, the défense of limitation fails, because défendants 
never had actual possession of the land in controversy; and it is 
settled by Tennessee décisions that actual possession is necessary to 
maintain défense under section 4458. Poster v. Grizzle, 1 Cold 
(Tenn.) 530; Smith v. Lee, 1 Cold. (Tenn.) 550, 551 ; Stewart v. 
Harris, 9 Humph. (Tenn.) 714; Pullen v. Hopkins, 1 Lea (Tenn.) 
741, 744; Hicks v. Tredericks, 9 Lea (Tenn.) 491, 492. 

Is the proceeding before us an action "for any lands, tenements, or 
hereditaments"? I5oth the sections in question are contained in the 
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chapter of- the Code on "Limitations of Actions." Section 4458 îs 
found in article 2, under the compiler's title of "L,imitation of Real Ac- 
tions." Section 4473 is centaine d in article 3, und^r the compiler's 
title of "Limitation of Actions: Other Than Real."' In Our opinion 
section 4458 applies to this case. While the action is not for the pos- 
session of real estate, it is, in a very proper sensé, one "for * * * 
lands." It was not necessary to seek possession, for the défendant 
had not such possession. The bill prayed that Williams be required to 
convey the land to complainant by its proper boundaries ; that title 
be divested out of Williams and vested in complainant; and that 
the deeds ^rom Williams to his codefendants be canceled. The decree 
adjudged reforroation of the, conyeyances in question, and decreed a 
valid, indefeasible title to the land to rest in complainant, declared that 
the deed from Williams to the pther défendants conveyed no title, 
and canceled the same as a cloud upon complainant's title. The clerk 
of the court was required, upon complainant's application, to certify 
a copy of the decree for registration, a not unfamiliar practice in sub- 
stitution for the earlier practice of providing conveyance by a master. 
The construction we hâve adopted is not without support in précèdent. 
In Brandenburg v. McGuire, 105 Ky. 10, 44 S. W. 96, 19 Ky. Law Rep. 
1598, a statute barring actions for the recovery of realty if not brought 
within 15 years was held to apply to an action to supply a lost deed. 
A statute of Missouri imposing a limitation of 10 years upon actions 
for the recovery of lands has been held applicable to actions brought 
to set aside deeds made in fraud of creditors. Stout v. Rigney (C. 
C. A. 8) 107 Fed. 545, 548, 46 C. C. A. 459, and cases cited; Clapp 
V. Leavens (C. C. A. 8) 164 Fed. 318, 320, 90 C. C. A. 250. A statute 
of Arkansas authorized a purchaser of lands under sheriff's sale to 
institute proceedings requiring the persons interested to show cause 
why the sale should not be confirmed. In Parker v. Overman, 18 How. 
137, 141 (15 L. Ed. 318), it was said of an action under that statute 
that "it acts upon the land." The case did not involve question of 
limitation of action. As indicating the tendency of the Tennessee 
courts to recognize and enforce the spirit of its limitation laws, it is 
to be noted that the limitation provided by section 4473 to "actions on 
judgments" has been held to apply to a suit to vacate a stay of judg- 
ment and to recover a new judgment thereon. Ballard v. Scruggs, 
90 Tenn. 585, 588, 18 S. W. 259, 25 Am. St. Rep. 703. See, also, 
Sheratz v. Nicodemus, 7 Yerg. (Tenn.) 9, 12. The correctness of the 
construction we hâve adopted is strengthened by its results. In an 
action in ejectment, upon proof of the error in the calls of the grant, 
recovery could be had according to the actual survey, and without ref- 
ormation of the grant. Garner v. Norris, 1 Yerg. (Tenn.) 62, 66; 
Nolen v. Wilson, 5 Sneed (Tenn.) 332; Staub v. Hampton, 117 Tenn. 
706, 743, 101 S. W. 776; American Ass'n v. Williams, supra, 166 Fed. 
at page 24, 93 C. C. A. at page 8. And while an adverse claimant not in 
possession can, under section 4972 of the Tennessee Code, be sued in 
ejectment (Smith v. Lee, 1 Cold. [Tenn.] 550, 551; American Ass'n 
v. Williams, supra, 166 Fed. at page 21, 93 C. C. A. at page 5), yet 
the statute of limitations would not run against such an action unless 
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actual adverse possession for the statutory period had been had 
(Smith V. Lee, supra). Under the Tennessee practicè an ordinary suit 
in ejectment may be prosecuted by bill in chancery. Frazier v. Brown- 
ing, 11 Lea (Tenn.) 253. Had the bill partaken of the double aspect 
of an ejectment suit and a bill in aid thereof, it would resuit, if de- 
fendants' contention as to the application of section 4473 is correct, 
that the ejectment feature (under which possession could be obtained) 
would not be barred, but the re formation feature would be barred. 
A construction of section 4458 which would make the limitation in- 
applicable to an ejectment suit, but which would apply it to the suit 
before. us, does not commend itself. The conclusion reached makes 
it unnecessary to consider the effect upon the question of limitation 
of the former décision of this court upon the demurrer. 
3. Reformation of judicial sale. 

[5] Complainant's purchase was made at a judicial sale, under de- 
cree of the United States Circuit Court for the Eastern District of 
Tennessee, in the Consolidated causes of Central Trust Co. v. Amer- 
ican Association, L,imited, and Curtis v. Same Défendant, the first of 
thèse causes belng a foreclosure suit, the second a winding-up pro- 
ceeding brought by one of the Association's stockholders. The Wil- 
liams parcel in question was not covered by the mortgage. It was not 
specifically described in either bill. It is first objected that the court 
had no jurisdiction to sell the Williams land. This objection is based 
largely upon the fact that the land was not described in the bill. It 
was alleged in the bill that the Association was possessed of "the 
freehold lands, property and hereditaments, situated in the states of 
Kentucky, Virginia and Tennessee, hereinafter referred to as being 
under mortgage to the Central Trust Company of New York as trus- 
tée, as well as divers and sûndry choses in action and articles of Per- 
sonal property and pièces of real estate not embraced in the said mort- 
gage" ; and it was suggested that the whole of the real and personal 
property of the Association be placed in the possession and under the 
control of the court's receiver. A spécial master was directed to 
ascertain and report what property, and the character of the same, 
was owned by the Association which did not pass under the mort- 
gage foreclosure, "which was located in Tennessee, and which may 
be properly termed Tennessee assets of the défendant corporation." 
The receiver reported, among other items, the Williams tract under the 
description contained in the conveyance to Rogers. Sale of the tract 
in question was afterwards duly made to the présent complainant. 
The leamed judge who presided below was of opinion that "it is not 
essential to give jurisdiction under a gênerai creditor's bill that ail the 
property of the défendants should be specifically described, but that 
under such a bill as the Curtis bill the court has jurisdiction to sell 
ail its property, real or personal, though not specifically described." 
We think this the correct view, and that the Circuit Court had ju- 
risdiction to make the sale in question. 

[6] It is next objected that this court cannot in this cause reform 
the conveyance under the judicial sale. This contention rests largely 
upon the propositions, first, that the American Association, Limited, 
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had no title to the land under its purchase from Rogers, and that 
complainant, under the rule of caVeat emptor, took only the title held 
by the party whose lands were sold; and, second, that the sale proceed- 
ings did not purport to pass title to the 38 acres in question, but only 
to the 26% acres described in the deed from Williams to Rogers. 
Were this an ordinary judicial sale, there would be much force in de- 
fendants' contention, and for the purposes of this opinion we assume, 
without deciding, that the contention is correct. But the record shows 
that under a reorganization scheme complainant was incorporated as 
the successor to the American Association, Limited. The decree of the 
Circuit Court following the sale proceedings so treated the matter. 
The Williams' description, as well as other parcels, had been bid off 
by complainant, and its notes therefor deposited with the clerk of 
the court. By the final decree the receiver was directed to turn over 
to complainant ail the assets of the insolvent corporation then re- 
maining in his hands, the clerks of the courts were ordered to pay 
over to complainant the cash remaining in their hands arising from 
the sale of lands covered by the foreclosed mortgage, and to "cancel 
and surrender to it the several notes given by it for property, not in- 
cluded in said mortgage, sold in said causes, and pufchased by the 
American Association, Incorporated." It was also ordered : 

"That the title to ail of the assets of the said Insolvent corporation • • * 
remaining unsold and undisposed of, be divested ont of the American Asso- 
ciation, Limited, * • * and vested absolutely in the American Associa- 
tion, Incorporated." 

In our opinion, complainant thus succeeded to ail the rights of 
the American Association, Limited, and Rogers, with respect to the 
land in controversy, including the claimed right of reformation. 

4. Lâches and delay. 

[7] The record does not sustain this défense. The mistake in the 
Harp grant was not discovered until 1905. There is nothing on which 
to base a charge of négligence in failing to make the discovery earlier. 
The bill was filed in 1906. No equities are created in défendants' 
favor from the fact that the land which was in 1891 worth but $8 
an acre is now, by reason of the opening up of railroad communica- 
tions and otherwise, worth from $100 to $200 per acre. No possession 
has been had of the land, and the défendants hâve donc nothing to con- 
tribute toward this advance in value. Défendant Williams, had he 
continued the owner, would hâve been without equity in this respect. 
It is conceded that the other défendants do not occupy the status of 
innocent purchasers. They took their conveyance from Williams by 
reason of an antécédent indebtedness, and with knowledge of the rights 
claimed by complainant. The decree appealed from required complain- 
ant to pay into court, for the benefit of défendants Hughes and Davis, 
$8 per acre for the différence between the 26i^ acres paid for and 
the 38 acres recovered. This is ail, in our opinion, that equity requires. 

We find no error in the record, and the decree of the Circuit Court 
is accordingly affirmed, with costs. 
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MARSHALL v. UNITED STATES. 

(Circuit Conrt of Appeals, Second Circuit Aprll 18, 1912. On RpTiearing, 

May 13, 1912. On Motion to Reopen Case and That the QuesUoa 

Involved be Certified to the Suprême Court, 

May 24, 1912.) 

No. 144. 

1, Çriminai, Law (S 619*)— Use of Mails to Defbatjd — Consolidation of 

INDIOTMENTS. 

,Rev. St. § 1024 (U. S. Comp. St. 1901, p. 720) authorizes the consolida- 
tion for trial of Indictments under Rev. St. § 5480 (U. S. Comp. St 1901, 
p. 3696), charglng separate offenses by using the maila in carrying out the 
game scheme to defraud. 

[Ed. Note. — For other cases, see Crlmlnal Lave, Cent Dig. § 1376 ; Dec. 
Dig. S 619.» 

Consolidation of and trial of Indictments together, see note to Dolan v. 
United Statiss, 69 C. C. A. 287.] 

2. Cbiminal Law (§ 789*) — Instbuctions — Définition of "Reasonable 

DOUBT." 

An instruction In a crimlnal case that "by the term reasonable doubt 
Is meant not a capriclous doubt, but a substantial doubt— a doubt that 
yon ean give a reason for if the court called on you to give one," held not 
erroneous. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 1846- 
1849, 1851, 1880, 1904-1922, 1960, 1967; Dec. Dig. § 789.* 

For other définitions, see Words and Phrases, vol. 7, pp. 5958-5972; 
vol. 8, p. 7779.] 

8. Cbiminal Law (§ 369*) — Evidence — Pboof of Otheb Offenses. 

On the trial of an indictnient for using the mails to defraud in eonduct- 
Ing the business of a society nained in the indietment and alleged to be a 
fraudulent organization, it was error to admit testiraony showing that 
défendant was aiso at the sa me time conducting another society of pre- 
clsely the sa me kind by identical methods which was not mentioned In 
the Indietment. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 822-824; 
Dec. Dig. § 369.*] 

4. Criminal Law (§ 417*) — Evidencf — Competenct. 

On cross-examination of a witness for a défendant charged wtth con- 
duoting a fraudulent organiîcaMon or society by the use of the mails, the 
witness havlng been the secretary of sueh society, of which défendant 
was président, It was error to permit the introduction, ostensibly for 
Impeacbing purposes, of letters written by witness to défendant, as prési- 
dent, which were not answered, contalning intimations that the busi- 
ness was conducted by dishonest methods. and especially where such 
letters were not pertinent to any matter testlfled to on his direct exami- 
nation. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. S§ 950-967; 
Dec. Dig. § 417.*] 

On Rehearing. 

6. Cbiminal Law (| 371*) — Evidence — Competenct — Pboof of Otheb Of- 
fenses. 

The raie which excludes évidence of the commission of other similar 
offenses by a défendant charged with crime Is subject to exception only 
where a gullty intent must be shown as a separate élément of the of- 

•For otber càsea see same toplc £ { muiibeb In Dec. le Am. Dies. 1907 to date, & Rep'r Indexes 
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fense charged, to meet the presumptlon of accident or mlstaké, and the 
exception should not be extendeâ. 

[Ed.. Note.— For other cases, see Crlmlnal Law, Cent. Dlg. |5 830-832 ; 
Dec. Dig. § 371.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Criminal prosecution by the United States against A. Gero Marshall. 
Judgment of conviction, and défendant brings error. Rêver sed. 

On wrlt of error to the Circuit Court for the Southern District of New 
Tork to revlew a Judgttient of conviction entered upon thé verdict of a jury 
flndlng the défendant guilty under section 5480 of the U. S. Revlsed Statutes 
(U. S. Comp. St. 1901, p. 3696). He was sentenced to be Imprisoned for a 
term of one year and to pay a fine of $500. The parties wlU be referred to 
herelnafter as they appear In the Circuit Court, viz., as plalntlff and de- 
fendant. 

John j. Lordan and John M. Coleman, for plaintifï în error. 
Henry A. Wise, U. S. Atty. (Daniel Day Walton, Jr., Asst. U. S. 
Atty., and G. H. Dorr, of counsel), for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. Two îndictments were found against the 
défendant under section 5480 of the Revised Statutes, as amended by 
the Act of March 2, 1889, c. 393, 25 Stat. 873 (U. S. Comp. St. 1901, 
p. 3696), for having devised a scheme to defraud and using the United 
States mail in f urtherance thereof. 

Thèse indictments were Consolidated under section 1024 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 720). The défendant was 
found guilty under the second and third counts of each indictment. 
The second count of the first indictment charges the défendant with 
having devised a scheme to defraud one Wursthorne and others by 
inducing them to join the Standard Protective Society, alleged to be 
a fraudulent organization, and by mailing to said W*ursthorne on May 
15, 1909, a postal card intended to carry out said scheme. The third 
count is identical with the second, except that it charges the mailing of 
a différent letter to said Wursthorne on June 21, 1909. 

The second and third counts of the second indictment dtescribe the 
same scheme in somewhat différent language, and allège the mailing of 
two letters upon March 11 and March 19, 1909, respectively, in f urther- 
ance of the said scheme. 

[ 1 ] There was no error in consolidating the indictments. Booth v. 
United States, 154 Fed. 836, 83 C. C. A. 552. 

[2] There was no error in charging the jury that "by the term rea- 
sonable doubt is meant not a capricious doubt, but a feubstantial doubt — a 
doubt that you can give a reason for if the court called on you to give 
one." The définition of "reasonable doubt" as being a doubt for which 
a reason can be given is frequently adopted by trial judges. The criti- 
cism that the charge carried with it an implied thréât that the jury 
mighf be called upon to explain to the court the reasohs which in- 

•FoT otber cases ses same toplc t i ottmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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duced them to acquit if they found a verdict of not guilty, îs hy- 
percritical. 

[3] We think that there was error in admitting testimony showing 
the defendant's relations to the Bankers' Protective Society. The in- 
dictments were not based upon any misdoing in connection with this So- 
ciety, and nothing therein notified the defendiant that he was called 
upon to défend himself against charges of fraud based upon his man- 
agement of the Bankers' Society. The brief of the U. S. Attorney 
States that : 

"The two schemes were identical in ail respects, except that the Bankers' 
scheme was on a smaller scale. The flnaneial hlstory of the two societies dis- 
closed preclsely the sarae conduct by the défendant. In point of time, fnr- 
thermore, they were being operated simultaneously, and from the same office 
and through the same employés. * • » Every allégation in the indictments 
respecting the Standard Society conld hâve been made with equal truth and 
approprlateness regarding the Bankers' Society." 

It îs urged that the testimony was admissible upon the question o' 
intent ; but it is difficult to perceive how the répétition of identical facts 
can hâve any legitimate bearing upon this question. If the évidence as 
to the Standard Society showed a f raudulent intent, the Government's 
case in that regard was established ; nothing more was needed. If, on 
the other hand, it failed to show fraudaient intent, how was the omis- 
sion supplied by duplicating the testimony under a différent name? A 
lawful act does not become unlawful because it is repeated). If an act 
be shown to be illégal, it is enough. The prosecutor may safely res. 
on such proof ; it does not add to its illégal character to show that ii 
was repeated. If the contention of the Government be correct, the 
acts of the défendant in relation to the Bankers' Company constitute ait 
offense under section 5480 and he had a right to rely upon the rule 
that he would not be called upon to answer accusations not found in 
the indictment. It is impossible to say how much of this évidence 
may hâve prejudiced the jury. 

The court charged that the testimony should only be considered in 
case the jury entertained a doubt as to whether the défendant intended 
to violate the statute. 

"In that event" (said tbe court) "you may bave reconrse to this alleged 
similar transaction, with a vlew of satisfying your mlnds that this plan and 
device was culpable, and cornes within the purview of the statute." 

In addition to the Bankers' Society, the Government offered to prove 
two other fraudaient schemes, but the court, evidently thinking that 
suiïicient latitude had been given, excluded the testimony. 

The testimony received was to the effect that a transaction, identical 
in ail material respects, had been carried on synchronously with the 
transaction for which the défendant was indicted. The Bankers' 
transaction could not, in our opinion, be used legitimately to establish 
intent to defraud in the Standard transaction, the two schemes being 
concededly the same. It did not tend to prove the guilty intent of the 
défendant as to the scheme in controversy to show that he had operated 
it before. We are not persuaded that the rule enunciated in Coït v, 
197 V.—33 
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Uoited States, 190 Fed. 305, 111 C. C. A. 205, should be ipplied to 
the facts in the case at bar. 

[4] 'Cwo letters signed, respectively, H, W. Williams and W. WJl- 
liams, addressed to the défendant, were received in évidence over de- 
fendant's objection and exception and were marked Exhibits 180 and 
182. Willianis was Secretary and Treasurer of the Standard Society, 
and wassjvorn as a witness for the , défendant, and on cross-examina- 
tion thèse letters were received in évidence, 

The first letter, which is undiated, is a complaint that there is a mis- 
take in the writer's account, and contains a statement that he has to 
fight for his money. The letter further says: "It does not appear to 
me that the Standard will meet its demanda any way." 

The second letter also contains various complaints and expressions 
of opinion, among them thfe following: 

"I do not care to hâve my pâme mlxed up and am golng to withdraw order 
given to Miss Gatlln about using that rubber stamp. • • * When things 
moved: on the square ,1 dld not mlnd, but they are not at présent, and I do 
not intend you shall do just as you please. • • * What you wlU hâve to 
do Is to let me know whàt you are doing, or I wlU turn my résignation over 
to the hands of my lawyer, also my baek salary account, and let him flnd 
out about same. You know you are on the ground, and you are golng to pro- 
tect yourself , and the dlckens with the other f ellow. This thing taking 
chances for glory does not pay. I will walt till Wednesday." 

Thèse letters are evidently written by a person who is angry be- 
cause hiis salary has not been paid, and who is endeavoring to enforce 
his demànd by threats and insinuations. The défendant never answerecf 
thèse letters. 

The U. S. Attorney makes an able and elaborate effort to defentt 
their introduction, his argument, in this regard, covering twenty-five 
printed pages of his brief. The brief contains the following frank 
statement of the law : 

"In an ordinary erlmlnal case, it is axiomatic that what a witness other 
than the défendant knew or thought about the matter alleged to be criminal, 
Is Immaterial and Inadmissible for any purpose. 

"But in this case Marshall's représentation and whole défense was that 
the Society waa condueted by honest, reputable men, trylng in good faith to 
conduct a soclety under conditions that proved adverse." 

Surely the jury would be likely to draw the inference that the society 
was not being; condueted by honest, reputable men when they bave be- 
fore them a Tetter addressed to the président intimating that business 
was condueted by dlishonest methods, which letter the président never 
answered, and thereby impliedly admitted. It is not pretended that 
the letters could be used for this purpose, but only for the purpose of 
impeaching Williams. But the record shows that they were not needed 
for this purpose; this is admitted by the U. S. Attofney. He says: 

"It is to be carefuUy noted also that before the letters in question were of- 
fered ïa évidence, the witness, without objection from the défendant, had testi- 
fled that he had made the damàglng statements. He, thérefore, had already 
bëen impeacbed by his dwn testimony before the letters were offered." 



Why, then,, were the letters necessary? With the letters before 
them, the jury could hardly fail to draw the inference that Marshall 
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had tieen charged in writing with dishonest and fraudulent practices 
by his own secretary, and hadi remained dumb under the accusation. 
Furthermore, the witness Williams had been called by the défense for 
the purpose of identifying the minutes of the society and to prove that 
no objection was made at thèse meetings to the accounts presented by 
the défendant. It was legitimate upon cross-examination to inter- 
rogate the witness upon any subject regarding which he had been ex- 
amined on his direct ; as to other matters, the District Attorney made 
him his own witness, and should not hâve been permitted to impeach 
him. An examination of the extracts above quoted makes it clear that 
the letters do not impeach anything which the witness said upon his 
direct examination. In no view of the case were the letters admissible. 

We hâve no doubt that the errors pointed out were prejudicial to the 
défendant. With the objectionable testimony eliminated, the jury might 
hâve reached a diiïerent conclusion. 

The judgment is rêver sed. 

On Rehearing. 

PER CURIAM. The décision of the court îs, of course, based 
upon the facts in the case in hand, and cannot apply to other 
cases based upon différent facts. The question hère was whether the 
défendant had devised a scheme to defraud and had used the United 
States mails in furtherance thereof. 

[5] In order to prove guilty intent the government introduced tes- 
timony showing defendant's connection with another similar scheme. 
The admission of such testimony is an exception to the gênerai rule. 
It is allowed, where a guilty intent must be shown, to meet the pre- 
sumption of accident or mistake. Such is the case of passing counter- 
feit money, or of filing undervaluing invoices "with intent to évade" 
the customs law, or of making false représentations "with intent" to 
obtain property thereby. When the government has proved that the 
défendant has passed a counterfeit coin, or has filed an undervaluing 
invoice, or has made false représentations, the case is not fully made 
out. Every one of thèse things might be donc innocently in one in- 
stance, but hardly in many instances. The exception ought not to be 
extended. Such testimony certainly préjudices the défendant even if 
the court charges the jury that it is admitted only to show intent. It 
is not needed in the case of a scheme to defraud. It would be im- 
possible to find the existence of a scheme to defraud without finding 
also the fraudulent intent of the person who devised it. The moment 
the fraudulent scheme is established, there is no necessity for resort- 
ing to other transactions as in the excepted cases mentioned. No one 
can hâve an innocent intent in devising a fraudulent scheme. 

The pétition for a rehearing is denied. 

On Motion to Reopen Case and That the Question Involved be Cer- 
tified to the Suprême Court. 
PER CURIAM. As we are not in doubt about our conclusion, and 
think the government authorized to apply for a writ of certiorari to 
the Suprême Court, the motion that the cause be reheard and the 
question certified is denied. 
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MISSOURI PAa ET. CO. v. CITY OF OMAHA^ 

(Circuit Court of Appeals, Elglitli Circuit May 20, 1912.) 

."^0. 3,587. 

1. COKSTITTJTIONAL LAW (§ 297*)— REQUIEING CONSTRUCTION OF VlADtICT BT 

Eailboad Company— CoNSTiTuiioNALirr or Okdinancb. 

A City ordinance, passed under auttiority conferred by statute, requir- 
Ing a steam rallroad company to build a viaduet on a street over its 
tracks, and prescribing the material, strength, and dimensions thereof, 
cannot be held uneonstitutional as depriving the company of its prop- 
erty wlthout due process of law, because tïie structure specifled Is to be 
of sufflcient width and strengtli to earry the traiHe of a street railroad 
without requiring a street railroad company having a franchise to oper- 
ate its road on the street to contribute to the cost. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dig. § 847; 
Dec. Dig. § 297.*] 

2. Raileoads (§ 99*) — Exercise or Police Powbes — Review bt Courts. ' 

Where authority is conferred on a city by statute to exercise the police 
Power of the state by requiring the construction of viaducts over rail- 
road crossings of streets for the safety and convenience of the public 
and prescribing the materials and dimensions of such structures, a case 
must be a clear one of abuse of discrétion to justify the courts in inter- 
fering with the exercise of such power, and such abuse is not shown by 
the fact that an ordinance ordering such a viaduet bullt by a rallroad 
company required the extension of one of the approaches further than 
would otherwise be necessary in order to clear a proposed boulevard not 
yet constructed by the city. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 293-295, 297- 
304; Dec. Dig. | 99.*] 

3. Raileoads (§ 99*) — Okdinance Requiring Oonsteuction of Railroad 

Viaduct — Validity. 

It is not essential to the validity of an ordinance requiring a railroad 
company to construet a viaduct on a street over its tracks that the grade 
Crossing beneath should be entirely vacated and abandoned, but in the 
discrétion of the city councll it may be left for the convenience of own- 
ers of adjoining property. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 293-205, 297- 
304; Dec. Dig. § 99.*] 

Sanborn, Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Suit in equity by the Missouri Pacific Railway Company against the 
City of Omaha. Decree for défendant, and complainant appeals. Af- 
firmed. 

Francis A. Brogan (Bailey P. Waggener and Martin L. Clardy, on 
the brief), for appellant. 

John A. Rine (W. C. Lambert and CHnton Brome, on the brief), for 
appellee. 

Before SANBORN, HOOK, ând ADAMS, Circuit Judges. 

HOOK, Circuit Judge. [ 1 ] This is a suit by the Missouri Pacific 
Railway Company to enjoin the city of Omaha, Neb., from enforcing 

•For other cases see came toplc & § numbee la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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an ordinance requiring it to construct at its sole expense a viaduct 
on Dodge street over its intersecting railroad tracks. The trial court 
dismissed the bill upon final hearing, and the company appealed. 

It is not denied that power was conferred upon the city by state 
statute to require railway companies having tracks upon or across 
public streets to construct viaducts and approaches, and to prescribe 
the width, height, and strength thereof, the material to be used, and 
the manner of construction; but complaint is made that in the prés- 
ent instance the ordinance required a viaduct of sufficient width and 
strength to sustain the traffic of a street railroad on Dodge street at 
an additional cost for that reason of about $50,000, and, as the street 
railroad company was not required to contribute, the property of the 
complaining company was taken to that extent without compensation 
and without due process of law, contrary to the Constitution. Though 
the specified width and strength of the viaduct may hâve been essen- 
tial to its use for street car traffic, the object the city had in view was, 
not the benefit or advantage of the street railroad company, but, on 
the contrary, the safety and convenience of the public traveling 
over the street by any and every lawful nieans. The advantage that 
might accrue to the street railroad company was incidental to the ex- 
ercise of a power the existence of which in the particular case cannot 
be doubted. The opération of street cars is a proper street use, and 
none the less so that the cars are commonly given certain rights of 
precedence over other vehicles on the streets, or that the business is 
usually conducted for profit by a corporation under a franchise. Not 
only is it a proper street use, but in populous communities it may be 
one of public necessity. The nature of the use is not affected by the 
matter of precedence over other traffic, which is largely for mechani- 
cal reasons, nor by the taking of fares under a corporate franchise. 
With législative authority the business might even be conducted by 
the municipality itself. It may be conceded that, if the case before 
us were not one of the exercise of the police power of the state 
through the médium of a city, but were to be determined according 
to équitable principles, we would think the street railroad company 
should be required to contribute to the cost of the viaduct, and per- 
haps the city itself as the représentative of other interests. But 
whether the power of the state is competently exercised or its exercise 
violâtes the Constitution of the United States is not to be determined 
by a court solely by its own sensé of right and wrong. Législation 
under the police power is naturally along gênerai lines, and it is rare 
that immédiate and exact justice is done to ail who may be afi^ected by 
it. The books are full of cases, which we are constrained to follow, 
of equal if not greater hardship in which spécial loss is uncompensat- 
ed save by participation in the common public good. See citations in 
Railway v. Drainage Com'rs, 200 U. S. 561, 26 Sup. Ct. 341, 50 h- 
Ed. 596, 4 Ann. Cas. 1175. It must be admitted that the danger at 
crossings of steam railroads and public highways is largely due to the 
character of locomotive engines and railroad cars and the necessary 
methods of their opération, and it is not an unconstitutional exer- 
cise of the police power to impose upon the party chiefly responsible 
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for the danger the duty and cost of removing it. New York, etc., 
Railroad v. Bristol, 151 U. S. 556, 14 Sup. Ct. 437, 38 L. Ed. 269; 
Grand Trunk Railway v. Indiana Railroad Gommission, 221 U. S. 
400, 31 Supi Ct. 537, 55 L. Ed. 786. The extensive power conf erred 
upon the city by the Nebraska statute was considered and upheld in 
Chicago, etc., Railroad v. Nebraska, 47 Neb. 549, 66 N. W. 624, 41 
L. R. A. 481, 5i Am. St. Rep. 557; Id., 170 U. S. 57, 18 Sup. Ct. 
513, 42 L. Ed. 948. 

[2] Complaint is also made that, in order to clear a proposed boule- 
vard at right angles to Dodge street, the ordinance and plans require 
the east approach of the viaduct to be about 200 feet longer than 
otherwise necessary, thereby unreasonably increasîng the cost of the 
structure. The Nebraska statute expressly confefred upon the city 
the power to détermine the dimensions of the viaduct and approaches ; 
but it is objected that the power has been abused. A court should re- 
gard such an objection with extrême caution, and ail reasonable doubts 
should be resolved in favor of the valid exercise of the power. The 
case should be a clear one to justify judicial interférence; debatable 
différences of opinion are not sufficient. It would be intolérable if the 
courts should lightly substitute their judgment for that of city officers 
as to détails of municipal improvements such as the sufficiency of 
grades, the necessity for public highways, the dimensions and strength 
of bridges and viaducts, and the like. The city was lawfully au- 
thorized to impose upon the company the entire burden of a suitable 
structure without loss or cost to itself and to détermine within reason 
what kind of a structure was needed. Clearly it could prescribe one 
that would not obstruct an existing highway or a highway in reason- 
able contemplation. According to a projected scheme of municipal 
improvement, a boulevard was planned to run at right angles to the 
viaduct near the east end. The location of the beginning of the ap- 
proach within its limits would be a serions obstruction. Therefore 
the plans of the viaduct prescribed by the city carried the approach 
over and beyond the proposed highway. The company contends that, 
if certain feasible changes in the plans were made, the approach would 
be so shortened as not to reach the boulevard at ail; but it appears 
that this would also necessitate the raising of the street grades, and 
whether that should be done with the probable damage to abutting 
property was for the city to détermine. We do not agrée with coun- 
sel that the purpose of the longer approach was to raise the street 
car tracks on Dodge street over the intersecting surface of the pro- 
posed boulevard. Entire good faith should be imputed to the city as 
well as a désire of the public good. Surface crossings of street car 
tracks and boulevards are so common that it cannot fairly be said 
that to attain such an unimportant object as to prevent a crossing in 
the présent instance the city would arbitrarily plan an overhead struc- 
ture which would be at once an expensive burden to the company and 
an obstruction and disfigurement of the proposed highway itself. If 
there is a practicable way of avoiding those results, it should be 
sought in conférences between the parties rather than by an appeal 
to a court for the extraordinary writ of injunction. 
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[3] It is also urged that the ordinance is void because the grade 
Crossing of the railroad tracks under the viaduct was lef t open for 
travel, thereby negativing that necessity for an overhead structure 
upon which the power of the city depended. This is but another way 
of asserting that the requirement of a viaduct must be accompanied 
by a complète vacation or abandonment of the surface crossing-^that 
the city is without power to require a railroad company to build a via- 
duct for less than ail the street traffic. The contention is untenable. 
The necessity for the safety and protection of the public is the stat- 
utory warrant for the ordinance, but its extent is for the judgment of 
the municipahty. Conditions might exist in which a mère footbridge 
for pedestrians would be regarded as sufficient. It is probable that 
in the présent case the grade crossing was left for the convenience of 
those owning property and doing business under the viaduct and to 
lessen the in jury to abutting property which would follow its vaca- 
tion. But whether so or not, we cannot say as matter of law that an 
abuse of the power conferred by the statute bas been shown. 

Again, it is claimed the ordinance is void because the plans of the 
viaduct were too incomplète and indefinite to enable the company to 
proceed, and also because it was required under penalties of a mis- 
demeanor to commence érection and construction within an impos- 
sibly short period. The plans are somewhat confused, but we think 
that when taken as a whole they are not subject to the objection made. 
The plans subséquent to those first made were undoubtedly intended 
and should be taken as a modification. The very ordinance which is 
attacked so indicates. The time limited for the commencement of 
work is short, but the ordinance does not mean a beginning of the 
physical structure to the exclusion of the usual préparations in good 
faith which necessarily précède the breaking of ground. 

The decree is affirmed. 

Sx\NBORN, Circuit Judge (dissenting). It is undoubtedly true 
that the city of Omaha has derived f rom the police power of the state 
the power to compel the Missouri Pacific Railway Company to con- 
struct such viaducts over its tracks at street crossings as are neces- 
sary to protect the health and safety of those who use the ordinary 
methods of traffic by carts, teams, and carriages upon its streets. But 
this power is not without limit. It is not so great as to enable the city 
practically to confiscate the property of a railroad company when 
neither the safety, health, nor morals of the public demand such 
action. It is limited by the constitutional prohibition of the taking of 
private property without just compensation. 

The street raihvay company is a corporation operating for gain for 
the benefit of its stockholders, private citizens. It has no right to 
occupy or use this street, or any street in the city of Omaha, without 
a license or grant from the city. Its use of the street, permitted by 
the city, is not an ordinary but an additional and extraordinary use. 
The street railway company cannot demand of the city that it shall 
expend $50,000, or any sum whatever, to carry its cars over the tracks 
of this railway company, or elsewhere upon the streets of the city. 
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And as thé city is not required to do this, its attempt to conipel the 
railway Company to expend, for the private benefit of the street car 
Company and its stockholders, $50,000 more than is necessary to pro- 
vide a safe, sufficient, and convenient viaduct for ail the ordinary 
traffic upon the street by teams, carts, and carriages, while it demands 
no expenditure by the street car company, is in my opinion unjustified 
by the necessity of the case, unreasonable, violative of the constitu- 
tional inhibition of the taking of private property without just com- 
pensation, and confiscatory. Carolina Central R. R. Co. v. Wilming- 
ton Street Ry. Co., 120 N. C. 520, 26 S. E. 913, 914; Briden v. New 
York, N. H. & H. R. Co., 27 R. I. 569, 65 Atl. 315, 317; People v. 
Adams, 88 Hun, 122, 126, 34 N. Y. Supp. 579; People v. Adams, 147 
N. Y. 722, 42 N. E. 725 ; Conshohocken R. Co. v. Pennsylvania R. 
Co., 15 Pa. Co. Ct. R. 445 ; Détroit, Et. Wayne & Belle Isle Ry. Co. 
v. Osboi-n, 189 U. S. 383, 390, 23 Sup. Ct. 540, 47 h- Ed. 860; West 
Jersey & S. R. Co. v. Atlantic City & S. Traction Co., 65 N. J. Eq. 
613, 56 Atl. 890. 

The plan of the viaduct proposed by the city provides for the raise 
of the grade of Forty-Sixth street, which crosses Dodge street, on 
which the viaduct is to be built, at right angles at the western ap- 
proach to the bridge, 3 feet, and makes the grade of the western ap- 
proach 6.5 feet. A raise of the grade of the imaginary boulevard that 
the city claims may in some future time be built across Dodge street 
on the site of the Saddle Creek sewer 3 feet, a grade of 6.5 feet 
on the eastern approach, and a bridge floor 2 feet instead of 7 feet in 
thickness, which the engineers testify is equally safe and efficient, 
would bring ail of the eastern approach west of the Saddle Creek 
sewer and would avoid the necessity of the expense of extending the 
eastern approach more than 200 feet over the imaginary boulevard 
and beyond the sewer. The requirement of that expenditure is in 
my opinion ttnjustified by necessity, obviously unreasonable and con- 
fiscatory, and the city ought to be enjoined from compelling it. 

The order of the city attempts to impose upon the railway company 
a penalty of $100 for every day it delays in the construction of the 
viaduct. I think that the plans provided by the city were, at the 
time the order was made, so confused that it was not possible to dé- 
termine with reasonable certainty their meaning, and that it was im- 
practicable to follow them. For thèse reasons I am unable to concur 
in the view of the majority that the decree below should be affirmed. 
It seems to me that it ought to be reversed, and the city ought to be 
enjoined from enforcing its order for the construction of the viaduct 
according to its présent scheme. 
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ERIE R. CO. V. SWIDERSKI. 

(Circuit Court of Appeals, Thlrd Circuit. June 24, 1912) 

No. 45. 

1. Ràiluoads (§ 382*)^Injurte8 to Ohii-dben — Statutes. 

New Jersey General Railroad Law (3 Comp. St. p. 4245) § 55, provldes 
tliat it shall not be lawful for any person other tban those connected 
with or employed on a railroad to walk along the tracks, except when 
the same shall be laid on a public hlgbway, and if any person sball be 
Injured by any engine or car while walking, standing, or playing on any 
railroad, such person shall be deemed guilty of coutributory négligence, 
etc. Beld inapplicable to children playing around freigbt cars in a rail- 
road yard with the knowledge of the railroad company, who are not of 
Bufficient âge to be guilty of contributory négligence at common law. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 129T-1304; 
Dec. Dig. § 382.*] 

2. Railroads (§ 382*) — Injubieb to Childken — "Pebson." 

The Word "person," as used in such section, should not be construed 
to include children so young as to be Incapable of contributory négli- 
gence, under the rule that, where a statute seeks to change an existing 
status of a portion of a community, the change must be made in language 
so clear as to unmlstakably manifest such législative purpose. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1297-1804; 
Dec. Dig. § 382.*] 

3. Railroads (| 359*) — Persons on Tkack — Children — Lioensee. 

Where a child of immature years, who could not for that reason be 
charged with contributory négligence, or with being a trespasser, was 
in.jui'ed while playing about some standing cars in a railroad yard 
through the railroad company's négligence, the latter's liabllity was not 
liniited to an injury wantonly or willfuUy Inflicted. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1238, 1239; 
Dec. Dig. § 359.*] 

In Error to the District Court of the United States for the District 
of New Jersey. 

Action by Anastasia Swiderski against the Erie Railroad Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Collins & Corbin, of Jersey City, N. J. (George S. Hobart, of coun- 
sel), for plaintiff in error. 

J. P. Tumulty (George E. Cutley, of counsel), for défendant in 
error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD^ 
FORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Anastasia 
Swiderski, a minor citizen of New Jersey, brought suit by her next 
friend and recovered a verdict against the Erie Railroad Company, a 
corporation and citizen of New York, to recover damages for Per- 
sonal injuries suffered by her through its alleged négligence. On 
entry of judgment thereon this writ was sued out by the railroad. 

On the day of the injury, the plaintiff, then between 7 and 8 years 

*For otber cases see same toplc & i k0MBEB In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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old, with other children, was playing about some fîve or six discon- 
nected freight cars which were standing on a main freight siding of 
défendant Tawfully located on Twelfth street in Jersey City. This 
track, in railroad parlance called a "main lead," and two spurs there- 
from, were used in switching freight cars to private warehouses on 
each side of the street. Plaintiff and other children^ often played 
under and aboût the freight cars standing on thèse tracks, so that, as 
stated in the court's charge : 

"It may be accepted in this case as an established fa et that children were 
around those cars at difEerent times' and that the défendant company's em- 
ployés knew it" 

Oh the day in question, an engine, pushing ahead two cars of ap- 
ples destined for one of the warehouses, came onto said main lead. 
To reach the desired spur it was hecessary to couple ûp the standing 
cars with the apple cars and push them ail to the warehouse. In do- 
ing so, the plaintiff charged, and the verdict established the fact, that 
défendant was guilty of négligence in that its crew, knowing children 
were accustomed to play about such standing cars, moved them with- 
out due lookout for, or warning to, the children. The verdict also 
established the fact that plaintiff by reason of infancy was not guilty 
of contributory négligence. It is nbw, as it was upon the trial, con- 
tended by défendant that peremptory instructions in its favor should 
, hâve been given on two grounds : First, that plaintiff 's recovery was 
barred by section 55 of the General Railroad L,aw of New Jersey 
(3 Comp. St. p. 4245 ; see footnote ^ ) ; and, second, that even if 
not barred thereby plaintiff was a licensee for whose in jury through 
defendant's négligence the latter was only answerable if such négli- 
gence was wantori and willful. 

[1] The answer to the first question dépends on whether a child 
playing at the locus in quo, with the implied consent of the défend- 
ant, and whose infancy is such that it cannot be charged with con- 
tributory négligence, falls within the provisions of such statute. Prior 
to the passage of this statute, the law was settled that a child of such 
tender years as to be incapable of discerning danger or of exercising 
sufficient care for its own safety could not be held guilty of con- 
tributory négligence. 1 Thompson 's Commentaries on the Law of 
Négligence, § 303. It follows, therefore, that if this statute is held 
to be simply declaratory of the pre-existing law, the word "person" 
miust be held to include such infants only as in law may be guilty of 
contributory négligence. On the other hand, if the statute is held to 
impose on such immaturç infants the burden of contributory negli- 

1 "It shall not be lawful for any person, other than those connected with 

or employed upon the railroad, to walk along the tracks of any railroad, 

éx<}ept when the sam'e shall be laid upon a publie hlghway. If any person 

; shall.be injured by an engine or car whilewalking,' standing or playing on 

any railroad, or by jumping on or off a car while in motion, such person 

shall be deêmed to hâve contrlbuted to the Injuries sustalned and shall not 

' recover therefor ahy damages from the company owrilng or operating said 

; railroad : Provided, that this section shall not apply to the crossing of a 

railroad by any person on any public or privaté crossing." 
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gence, it is a nonremedial, and in its effect well nigh a pénal,- statute. 
If, then, two constructions of this statute are possible, one that the 
statute was simply declaratory of the humane principles of the com- 
mon law, the other depriving children of those common-law rights, 
it would seem clear that, unless constrained by express and unqùestion- 
able language, the former construction should prevail, for : 

"Wliere a statute is equally susceptible of two constructions, one of wMcli 
Is in harmony with a settled pfinciple of the common law and the other 
in dérogation of it, the courts will adopt the former." Ryan v. Couch, 66 
Ala. 244. 

And as was further said in Maxwell's Interprétation of Statutes, 96 : 

"It'is in the last degree Improbable that the Législature would overthrow 
fundamental principles, infringe rights, or départ from the gênerai System 
of law, without expressing its intention with irrésistible elearness ; and to 
give any such efflect to gênerai words, simply because, in their widest and 
perhaps natural sensé, they hâve that meaning, would be to give them a 
meaning in which they are not generally used." 

The rule on this subject is well stated thus by Black on Interpréta- 
tion of the Law, § 313: 

"Statutes in modification or dérogation of the common law will not be 
presumed to alter it further than is expressly declared, or further than 
may be fairly and reasonably inferred from the purpose and nature of the 
statute or from the language employed in it. Such acts will be llberally 
construed, if their nature is remédiai, but their opération will not be ex- 
tended for a forced construction. The presumption is that the terms of 
the statute disclose the estent of the altération or change it was desired 
to effect." 

Tested by thèse standards, it seems to us that a clear purpose, ex- 
pressed in indisputable terms, to change the existing law in référ- 
ence to immature children, is not found in this statute. If such an 
intent exists, it exists alone in the use of the comprehensive word 
"person." But the contention that such meaning should be given that 
word is met by the fact that, in view of the nonremedial and re- 
strictive effect of this law on prior beneficent rights, no such broad 
use of the word "person" should be given it in the absence of any 
expressed purpose that such was the intent of the Législature. In- 
deed, this principle of interprétation had been emphasized in New 
Jersey prior to the passage of this act, where, in State v. Norton, 23 
N. J. Law, 40, it was said : 

"It is a rule of exposition that statutes are to be construed in référence 
to the principles of the common law, for It is not to be presumed that the 
Législature intended to make any innovation upon the common law further 
than the case absolutely required. The law rather Infers that the act did 
not intend to make any altération other than what is specified, and be- 
sides what has been plainly pronounced, for, if Parliament had had that 
design, it is naturally said they would hâve expressed it. Dwarris on Stat- 
utes, 695." 

In the same case, referring for support to 1 Blackstone, Com- 
mentaries, 89, it was said: 

"When the common law and a statute difCer, the common law gives place 
to the statute, only when the latter is couched in négative terms, or where 
its matter is so clearly répugnant that it necessarily implies a négative^" 
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[2] THaî législatures hâve power to so enact iri case of infants may 
be conceded, and that they hâve subjected children to those con- 
séquences is seen, fa" example, in the statute of Missouri. See Bar- 
ney v. Hannibal, 126 Mo. 372, 28 S. W. 1069, 26 L. R. A. 847, 
where it was made a misdemeanor for "any person, minor or adult, 
to climb," etc., "upon moving cars." But conceding the power, we 
are of opinion that principles of sound construction require us to 
hold that when, as hère, the law as it exists as to the status of a 
large and helpless portion of the community is to be changed, and 
grave conséquences are to be imposed upon children so young as to 
be incapable of appreciating the gravity of the acts whieh by the stat- 
ute make them guilty of contributory négligence, such change should 
be made in language so clear as to unmistakably manifest such lég- 
islative purpose. In the Missouri statute referred to above, this ne- 
cessity of clearness of expression was recognized by the use of the 
words, "any person, minor or adult," etc. If Congress in enacting 
the bankrupt law felt constrained to add a législative définition to make 
the wOrd "person" include women, it would seem reasonable to con- 
clude that the Législature of New Jersey did not mean to include un- 
der the word "person" children so young as in law to be incapable of 
contributory négligence. In the absence of a décision by the court 
of last resort in New Jersey so holding, the court below was justified 
in so construing this statute as not to preclude the plaintifï's recovery, 
where, as hère, children were accustomed to play in the locus in quo 
with the knowledge of the défendant, where the défendant was guilty 
of négligence in its conduct toward such child while there, and where 
the child was so immature as not to be aware of the danger to which 
she was exposed and could not in law be held guilty of contributory 
négligence. 

[3] As to the second question, that treating the plaintiff as a licensee 
the défendant was under the law of New Jersey only liable in case 
of wanton or willful négligence. This question is settled in this court 
by Snare & Triest Co. v. Friedman, 169 Fed. 1, 8, 94 C. C. A. 369, 
where we held that an immature child could not by reason of tender 
âge be charged with contributory négligence or with being a trespasser. 
It follows therefore that the court below was right in refusing the de- 
ligence which resulted in the loss of this child's limb because such in- 
fendant's point, which sought to relieve the défendant from its neg- 
jury was nôt wantonly and willfully inflicted. 

The judgment below is therefore affirmed. 



LYDDT V. LOUIS VILLE & N. R. CO. 
(Circuit Court of Appeals, Slxth Circuit. Jùne 8, 1912.) 

No. 2,185. 
Mastes and Servant (§281*) — Action fob Death ot Brakeman— Stjfficien- 

Cy OF EVID-ENOE — CONIEIBUTORy NEGLIGENCE. 

Plalntiff's intestate was a braliemau employée! on a train on defendant's 
railroad engaged la Interstate commerce, wlien two cars witli détective 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexés 
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couplers were taken into the train at a way station. The eonductor after- 
ward called the attention of the two brakemen to tlie l'act that there was 
a small leak in tlie air brake pipes, wliicti they understood to be an or- 
der to flnd and repair it. Wliile the train was stopped after dark at 
eoal chutes for the purpose of coaling, deceased, who was in the ca- 
boose with the eonductor, went ont with his lantern without saying where 
he was going, and shortly after, when the train had moved backward a 
few feet, he was found lying beside the track fatally injured. There 
was évidence tending to show that he had probably gone between the 
détective cars and turned the coek of an air brake, but no further évi- 
dence as to the manner of his injury, and, so far as appeared, no one 
knew of any intention on his part to fix the brake pipes. Held, that there 
was no évidence upon which to charge défendant with liabllity for his 
death ; that, while the moving of the détective cars was in violation of 
law, the defects were not the proxlmate cause of the Injury, and deceased 
was clearly négligent in going between the cars without warnlng to any 
one. and knowing that they were likely to be moved from one chute to an- 
other, or to proceed at any moment without warnlng. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
''Si-gse ; Dec. Dig. § 281.*] 

In Error to the District Court of the United States for the Middle 
District of Tennessee. 

Action at law by Lelia Lyddy, administratrix of William F. 
Ly'dy, deceased. against the Louisville & NashviUe Railroad Com- 
pany. Judgment for défendant, and plaintiff brings error. Affirmed. 

H. N. Leech, of Clarksville, Tenn., for plaintiff in error. 
John B. Keeble, of Nashville, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. This was an action for personal injuries re- 
sulting- in the death of William F. Lyddy, alleged to hâve been caused 
by négligent and wrongful acts of the railroad company. Lyddy, 
while in the employ of the company as a brakeman, was injured 
on the evening of October 5. 1907, and died during the night. The 
train was composed of a locomotive and 17 cars, was in use in the 
carriage of Interstate freight from points in Kentucky to Paris, 
Tenn., and the injuries and death occurred at Guthrie, Ky. At Rus- 
sellville of that state two cars were placed and hauled in the train 
with defective coupling apparatus; the drawhead of each being out 
and the cars chained together. They were the second and third cars 
from the caboose. Only one belonged to défendant. The missing 
drawheads could hâve been replaced at the shops of def3ndant at 
Russellville, and it is not explained why the cars were moved. At 
AUensville, Ky., seven miles north of Guthrie, the eonductor called 
the attention of the only two brakemen, Lyddy and Brown, to the 
fact that there was a small leak in the air brake. This was under- 
stood to be an order to repair the leak. Lyddy was the head brake- 
man and Brown the rear brakeman, and their duties touching repairs 
of air leaks were divided accordingly; that is, the front brakeman 
repaired leaks occurring in the front portion of the train and the rear 

<For other casea see same topic & { kdubkr in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexe* 
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brakeman those happening in the rear portion. Thèse brakemen ex- 
chànged places at Guthrie so as to enable Lyddy to take his supper 
in the caboose after leaving Guthrie, but whether the exchange took 
place at the telegraph station or the coal chute at that place is of 
some importance, and is not made clear. The leak seems to hâve 
been in the air appliance of one if not both of the defective cars. 

At Guthrie at least two stops were made, one at the telegraph sta- 
tion and the other at the coal chute, and thèse places are about one- 
half mile apart. The conductor testified that the stop at and about 
the station was from half an hour to one hour, saying, "We went 
around to the Henderson Division yard, and did some work there"; 
but nothing was said about the air leak, nor does it appear whether 
anything was or was not done toward repairing it, during that stop. 
On his cross-examination the conductor said : 

"Q. When you reached the coal chute your train was intact and ready to 
proceed? A. As soon as we got coal. 

"Q. The stop at the coal chute, was that for any other purpose than to 
take coal? A. No." 

Lyddy received his injuries after the train had reached the coal 
chute. While the train was standing, with locomotive attached, at 
the coal chute, the conductor, Raetz, and Lyddy, were in the caboose, 
and Lyddy, with lantern in hand, left the caboose without saying 
anything to Raetz. Meanwhile another train coming in the same di- 
rection was stopped close to the train in question and a brakeman, 
named Hesse, came from the second train to the caboose of the first 
train. While Raetz and Hesse were iti the caboose engaged in con- 
versation a few minutes, the train seems to hâve been moved back- 
ward a short distance, perhaps a car's length or a little more. Some 
one approached the caboose, and cried out that a man was hurt, when 
Raetz and Hesse went out and found that it was Lyddy. He was 
lying close to the track with his head to the north. Within a short 
time Raetz's train started to move out and in spite of his signais it 
was not stopped; but he overtook it, and left Lyddy with Hesse and 
several of the crew of the second train. No one saw the accident, and 
just how Lyddy met his injury can be derived only from circum- 
stantial évidence. At St. Bethlehem and again at Paris the two de- 
fective cars were inspected. A small pièce of flesh was found on 
the end of one of them, and the angle cock of the air brake of the 
second defective car had been turned, which had the effect of cutting 
ofï the air from that car. 

An instructed verdict for défendant was on motion granted. We 
are constrained to hold that this ruling must be sustained. Assum- 
ing that there was évidence tending to show that a duty rested upon 
Lyddy to repair the leak and that he so far performed the duty as 
to turn the angle cock described and incurred fatal injury in so doing, 
still we are unable to sée, how a recovery upon the évidence pre- 
sented could be upheld. Triiè, the movement of the two defective 
cars was in violation of the Safety Appliance Act. Southern Ry. 
Co. V. Shyder, 187 Fed. 497, bot., 109 C. C. A. 344 (G. C. A. 6th 
Cir.). When Lyddy left the caboose .with his lantern, the evening 
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was dark. He gave no notice to the conductor of his purpose ito 
repair the lealc, nor does it appear that he gave the engineer or 
any train employé any notice or signal of such purpose, or that he 
was intending to go between the defective cars. Lyddy knew the 
defective condition of the two cars fastened together with chains, and 
knew the train had been taken to the coal chute for the purpose of 
coaling. It is not shown that Lyddy knew, or that he did anything 
to ascertain, whether the coaling had been completed. The conten- 
tion that his knowledge as front brakeman enabled him to estimaté 
and détermine the quantity required or the time needed to finish is 
not supported by évidence, and is spéculative. This is true also of 
the suggestion that he may hâve informed the engineer or the other 
brakeman of his intention to go between the cars. The fact that 
neither of those employés testified does not relieve the case of the 
considération stated. The coaling was donc by moving the loco- 
motive, with the train attached, from one coal chute to others until 
sufficient coal was obtained ; and it is shown that it was customary to 
make thèse movements without giving warning by bell or whistle. To 
hâve gone between the defective cars during the process of coaling 
would admittedly hâve been suicidai. The learned trial judge be- 
lieved the in jury occurred during that period. It can make no dif-' 
ference, however, whether the coaling had been completed or not 
when Lyddy went between the cars. Nothing was to be donc at the 
coal chute except to take on coal, and the declared purpose of the 
conductor was to start "as soon as he got coal." What time was there 
for repairing leaks? It is urged that it was the conductor's duty to 
signal for the start from the coal chute, and that Lyddy was en- 
titled to rely upon such signal. This is answered, as it seems to us, 
by the fact that Lyddy must hâve been injured before the start on 
the trip was begun. The train was standing when Raetz and Hesse 
left the caboose. The movement of the train backward had been 
completed. Upon receiving notice of the injury, they went im- 
mediately to Lyddy, and had time to examine him before the train 
was started on the trip. True, in this case, as in ail such cases, it 
is in vain to try to fix defmite periods of time between events; but 
the events mentioned and their séquence are reasonably certain. 

It is not necessary to dwell longer on the facts. Neither the con- 
ductor nor the engineer nor any one connected with the train, ex- 
cept only Lyddy, had so far as the record shows any reason to 
anticipate an attempt on his part to go between the defective cars 
at the time and in the circumstances shown. For a person to enter 
a place of such obvions danger, without giving notice or warning, 
would be quite unnatural, and, despite the présence of the defective 
cars, to charge the défendant with responsibility for Lyddy's act 
iS to ignore plain and familiar rules of proximate and remote causes; 
but we do not rest the décision on thèse rules alone. On the face of 
the évidence introduced by plaintifï (défendant having ofïered no 
évidence), the unfortunate brakeman was clearly open to the charge 
of contributory négligence and the facts shown permit no other in- 
ference. This is aside from any question of assumption of risk, 
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which, of course, was not under the law a défense to the action; 
but, as Mr. Justice Day said in Schlemmer v. Buffalo, etc., Ry. Co., 
220 U. S. 596, 31 Sup. Ct. 561, 55 L. Ed. 596, respecting the effect 
of contributory négligence, "notwithstanding the company failed to 
comply with the statute, the employé was not for that reason ab- 
solved from the duty of using ordinary care for his own protection 
under the circumstances as they existed." See, also, Delk v. St. 
Louis & San Francisco R. R., 220 U, S. 587, 31 Sup. Ct. 617, 55 
h. Ed. 590. 

We find no prejudicial error in the other matters pressed by learned 
counsel, and the judgment must be affirmed, with costs. 



MITCHELL y. TOLBDO, ST. L. & W. R. CO. 

(Circuit Court of Appeals, Sixtli Circuit June 26, 1912.) 

No. 2,218. 

1. TeIAL (§ 178*) DlBECTION OF VERDICT— CONSIDERATION OF EVIDENCE. 

On a motion to direct a verdict, tïie court cannot properly undertake 
to weigh the évidence, but must talje ttiat view of it most favorable to 
the party agalnst whom the motion Is made, and from that évidence and 
the iuferences reasonably and justiflably to be drawn theretrom déter- 
mine whether or not, under the law, a verdict might be found for such 
party. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 401-403; Dec. 
Dig. § 178.»] 

2. Master and Servant (§§ 286, 288, 289*) — ^Action for Injuby to Servani>— 
Questions for Jury, 

PlalntlfC's intestate was employed in the yards of défendant railroad 
Company, and was directed by the foreman to assist an inspecter in re- 
placing a door which had fallen from a car some distance from where 
the car then stood, coupled to others, on a switching track. Alongside of 
such track was another, on the side where the door was to be placed, on 
which there were also cars, leaving a space of two feet between the Unes. 
The door weighed 200 pounds, and, when the two men had carried it 
around the string of cars where they must go between the two Unes, 
they stopped to rest, standing the door on edge and each holding to it. 
While so standing an engine shoved other cars agalnst those standing, 
causing them to start suddenly, and the end car ran over the door, was 
partially derailed, and plaintifll's intestate was killed. From where the 
men were they could not see the engine or cars approaching. Held, that 
it was the duty of défendant to take some measure to protect its car re- 
pairers when directed to work on cars on tracks where switching was 
being done, not only while actually at work thereon, but whlle going to 
suchi work by the only way possible, and that it could not be said as 
matter of law that it was not négligent, nor that deceased assumed the 
risk of such négligence or was chargeable with contributory négligence, 
but such questions wete for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1005, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046- 
1050, 1068-1088, 1089, 1090, 1092-1132 ; Dec. Dig. §§ 286, 288, 289.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

•For otljer cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action at law by Thorn W. Mitchell, administrator of the estate of 
Henry Cary, deceased, against the Toledo, St. Louis & Western Rail- 
road Company. Judgment for défendant, and plaintiff brings error. 
Reversed. 

G. B. Keppel, of Toledo, Ohio (Charles A. Thatcher, on the brief), 
for plaintiff in error. 

C. A. Schmettan, of Toledo, Ohio (Clarence Brown, on the brief), 
for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The administrator brought suit in 
the court below "under the gênerai laws of the state of Ohio and of 
the United States" for the benefit of the widow and child of the de- 
ceased, Henry Cary, to recover damages on account of fatal injuries 
alleged to hâve been received by Cary on July 16, 1906, without fault 
on his part, but through négligence of the railroad company. Judg- 
ment upon a directed verdict was rendered for the railroad, and the 
case is prosecuted hère on error. While in the employ of the com- 
pany in its railroad yards at Delphos, Ohio, Cary undertook to assist 
one of the company's car inspectors, Foster, pursuant to direction of 
their foreman, to replace a door upon a car. The door was discov- 
ered by the inspector at a point about 400 feet away from the car. 
Foster and Cary carried the door to a point near the side of the car 
on which the door was to be replaced, when the accident occurred. 
The car to which the door belonged was one of 10 cars standing on 
a switch running north and south. This switch was known as No. 6, 
and was one of a number of substantially parallel switches Connecting 
with and running north from the lead track, the latter running east 
and west. Foster and Cary carried the door between switches Nos. 
S and 6 northwardly to the end of the line of cars standing on No. 6, 
and across that track to the space between Nos. 6 and 7. The door 
weighed about 200 pounds, and, when the point last mentioned was 
reached, Cary said to Foster, "Let's set it down," and this was donc. 
While the men were holding the door, with one of its edges on the 
ground, a switch engine pushing 18 cars was run from the lead track 
into switch 6 and against the south end of the eut of 10 standing cars 
before mentioned. This set the standing cars in motion, and the door 
was struck by the north car, which resulted in derailing its front trucks 
and driving the car across the space between 6 and 7 until it struck a 
car on 7. Cary was thrown under the derailed car and injured to such 
an extent that death ensued some hours later. 

It is important to study the situation as it existed at the time the 
derailed car was set in motion. While the men were at opposite ends 
of the door and holding it with one edge resting on the ground, Cary 
was standing with his back to the south and his left hand on the door, 
and Foster was facing south with his right hand on the door. Fos- 
ter testified that the door was then "standing straight up and down," 
and that the distance between Gary's end of the door and the car 
197 F.— 34 
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w^s "in the ' neighborhood of three or four feet," but whether the 
door then stood within the line of the overhang of the car subse- 
quently derailed, or whether Cary or the door was struck first or just 
what portion of the derailed car struck the door, is not clearly shown, 
Aough there was testimony other than Foster's tending to show that 
the derailment was caused by the west wheels of the front truck of 
the derailed car passing over the door. It was conceded by counsel 
for the railroad "that standing between the cars at that point you 
could not see the place where the engine was." In describing what 
happened when the men were so holding the door, Foster testified : 

"We was (sic) standing there, holding the side of the door. and ail at once 
the bunch of cars that was standing there was struck and in some way he 
(Cary) got caught, and before I could hardly realize what happened I saw him 
go under the car behind the first pair of trucks. * * ♦ It was so unex- 
pected and so quick that I couldn't catch— the flrst I realized after the strik- 
Ing of the cars I saw him golng under the cars. * * • 

"Q. Were you able to tell at ail that the engine was apprbàching and about 
to strike those cars? A. Not where we were standing holding the side of the 
door." 

The car to which the door in question belonged was next south of 
the derailed car. Thus, at the time of the accident, the men had 
reached a point within about one car's length of the car on which 
they were to replace the door. It is plain that they had no thought 
of the approach of the switch engine and cars it was pushing, or of 
the reSulting movement of the car that was derailed. This movement 
was not only unexpected, but sudden. If Foster is right in his tes- 
timony that the door was being held in an upright position, it is dif- 
fàcult to see how it came into contact with the north car and caused 
its derailment, unless the suddenness of the car movement startled 
one or both of the men, and so caused one or both to change the 
position of the door. True, they might hâve placed and held the door 
within a line corresponding with the outside of the overhang of the 
derailed car, but in that event it is hard to understand why Cary was 
not struck by the end of the car instéad of being thrown under it 
behind the front trucks. In either event, the sudden movement of 
the cars was calculated to surprise the men and throw them ofï their 
guard. The évidence tends to show that the standing cars were sus- 
ceptible of nearly simultaneous movement, because they were equip- 
ped with automatic couplers and coupled together. One of defend- 
ant's switchmen testified that the movement caused by a stroke at 
one end of such a string of cars is communicated to the other end 
in four or five seconds, also saying, "It is awful close." 

It was practically admitted by défendant that nothing was done by 
the Company in this instance to prevent a movement of the cars. This 
admission was made in connection with an offer of testimony as to 
the practice of railroads to protect car repairers. Witnesses of some 
expérience in such matters were called — one particularly of consid- 
érable expérience as yardmaster first for the défendant company, and 
for the Lake Shore at the time he was on the witness stand — to show 
this practice generally, including that of défendant. The effort seems, 
iii substance, to hâve been to prove thât the practice or custom was,- 
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through the foreman of car repairers, to give notice to the switch- 
ing crew that repairs were about to be made or were being made on 
cars standing on switches, or by placing a flag at each end of lines 
of standing cars in advance of undertaking to repair any of them. 
Objections to the introduction of ail such testimony were sustained 
and exceptions reserved, the learned trial judge holding as matter of 
law, in the first instance, "that it was the duty of the company to 
protect thèse men against a movement of the cars"; and, further, 
"that it does not make any great amount of différence, it seems to 
me, how that duty was to be performed." Later the ruling was re- 
stated thus : "I shall say to this jury that that was the company's duty, 
to prevent the cars from moving while this door was being put on." 
Foster having testified on cross-examination in substance that there 
was room between the opposite car on switch 7 and the position of 
the car door at the time of the accident to place the door further west, 
and also to enable Cary to stand "in the clear," and so avoid the ac- 
cident, the court believed that the men had a choice of positions, and 
that they "chose their own position, a position of danger." Counsel 
for the administrator thereupon sought and the court denied leave to 
amend the pétition by alleging: 

"That it was the practice in the yard for Mr. Murray, the foreman of the 
car repairers, to give notice to the switching crew whenever he had ordered 
repairs or knew that repairs were being made on a car standing upon a 
switching track, and that this notice would be given at the time or Immedi- 
ately after he gave his orders or knew that the work was being done," 

Regardless of the proposed amendment, however, can it be safely 
affirmed as matter of law that the évidence does not tend to prove 
a case for submission to a jury? As we understand the ultimate view 
of the trial court, it was not that a case for the jury would not hâve 
been presented if Cary had received his injuries through this move- 
ment of the cars, while the men were engaged in replacing the door 
(possibly, though it is by no means certain, the court meant that a 
prima facie case would hâve been presented even if it had appeared 
that the men were carrying the door at the time the movement of the 
cars occurred); but that since they failed to reach the place of work 
by something more than a car length (and set the door on the ground, 
and, in the court's view, in a position of danger), the administrator's 
case was open to the défenses of assumption of risk and contribu- 
tory négligence. 

It was insisted in argument, and is in the brief, that there is no 
proof of négligence on the part of the company; that there is proof 
that Cary was guilty of contributory négligence; and, further, that 
he assumed the risk of the danger causing his death. Did the com- 
pany owe the men any duty of care, while they were engaged in re- 
moving the door from the place where it was found to the point of 
replacement? Counsel's theory is that the men were entitled to no 
more concern on the part of the company — certainly while standing 
and holding the door — than yardmen generally are, who are moving 
about or standing in the yards, and not burdened by a load. Still it 
was admitted in argument, and we think rightly, that, if the injury 
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had been inflicted by this movement of the cars while the men were 
carrying the door across track 6 at a point north of the north car, 
a case for the jury would hâve been made out. One reason for this 
may be found in certain conditions which clearly justified the men 
in so crossing the track. There was room to carry the door in a 
horizontal position, as the men dîd carry it, between tracks 5 and 6, 
but they would hâve been compelled to carry it in a perpendicular 
position (at least for the distance occupied by the 10 standing cars), 
if they had attempted to pass between tracks 6 and 7, for 7 was filled 
with cars. The space between the side of the car that was subse- 
quently derailed and the car opposite, on track 7, was measured by 
employés of the comoany and found to be "about two feet." The 
car attached to the derailed car was a refrigerator car — the one to 
which the door belonged — and this explains the weight of the (' .or. 
Foster estimated the dimensions of the door to be about S i/o feet in 
height and about 6 feet in length. It is not too much to say, we think, 
that the danger of carrying a door of 200 pounds in weight and of 
the dimensions stated, in a space of 2 feet between cars, involved as 
much danger from sudden and unexpected movement of the cars as 
would hâve been encountered in the work of replacing the door. It 
is hard to understand why a duty is conceded in respect of the one 
and denied as to the other. Such concession is so far in accord with 
the settled rule touching the obligation to protect car repairers while 
engaged in their work as not to require citation of authority. This 
duty of the Company certainly cannot, as a matter of law, be rightly 
said to hâve been limited to the particular portion of the car on which 
the door was to be replaced. In Northern Pac. Ry. Co.,v. Schoeffler, 
193 Fed. 627, 629 (C. C. A. 9th Cir.), when speaking of the duty of 
the railroad company to furnish défendant, as a car repairer, a safe 
place in which to work and to keep it reasonably safe during the prog- 
ress of the work, Judge Gilbert said: "The duty was not confined 
to the spot in which the défendant in error regularly or principally 
worked." True, rules were there shown to bave been adopted for the 
protection of men engaged in repairing cars on repair tracks, and that 
the injured employé relied upon the observance of the rules when 
leaving bis place of work to go in quest of a necessary jackscrew; 
but there is no perceivable distinction between the principle there an- 
nounced and the one that seems to be applicable hère. While it is 
not clear whether it was meant in the amended pétition in the prés- 
ent case to allège that the company had not adopted any rule or means 
to protect employés engaged in repairing cars, and while rules and 
régulations in this behalf are alluded to in the amended answer in 
setting up the défense of alleged contributory négligence (denied in 
the replication), yet the proof offered as stated was not admitted, and 
no rule or régulation appears in the record. But this state of plead- 
ing did not relieve the company of the duty to adopt some means for 
protecting its car repairers; indeed, for protecting thèse men when 
about to enter, if Cary had not already entered, the passage leading 
to the side of the car on which they were to restore the door. 
. This duty is accentuated by other features of the case. After show- 
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îng the dîstance between tracks 6 and 7, plaintiff proved that repair 
tracks were maintained in the yards, but was not permitted against 
objection to siiow the distance between such tracks. Further, plain- 
tiff sought and failed to prove by Foster that he had told the fore- 
man, who gave the order to replace the door, that the car was located 
on a switching track, but Foster testified that the only place he did 
any car inspection was on switching tracks, and that he told the fore- 
man he found the car in the yard with the side door off and the door 
lying to the east of the machine shop; that, if he would give him 
help, he would put the door on the car; and, further, that "just then 
Henry Cary came along, and he (the foreman) says, 'Take Henry,' and 
80 I took Henry." Without considering its weight, we think this évi- 
dence is open to legitimate inference that the foreman understood that 
Foster found the car on a switching track while engaged in the dis- 
charge of his duty of inspection, rather than on a repair track. Can 
it be safely assumed as a matter of law that the company was not, 
through this foreman, chargeable with notice of this order, or with 
any concern as to the place where it was to be executed, or with the 
dangers attending the removal of the door to such place, through sud- 
den mqvement of the cars? We think not. 

[1] To say, then, that a prima facie case of négligence was not 
made, is to fail to observe evidential conditions and inferences clearly 
disclosed by the record. Répétition of the rule is scarcely justifiable 
that on the motion to direct a verdict the court could not weigh the 
évidence. As the présent Mr. Justice Lurton said in Mt. Adams & 
E. P. I. P. Ry. Co.v. Lowery, 74 Fed. 467, 477, 20 C. C. A. 596, 
610 (C. C. A. 6th Cir.), when speaking of the functions of the court 
in passing upon a motion to direct : 

" • , • ♦ He cannot properly undertake to welgh the évidence. Hls duty 
Is to take that vlew of the évidence most favorable to the party against whom 
It Is moved to direct a verdict, and froin that évidence, and the inferences 
reasonably and justiflably to be drawn therefrom, détermine whether or not, 
imder the law, a verdict might be found for the party having the onus." 

[2] It remains briefly to consider the conduct of Foster and Cary, 
especially of the latter. They had crossed track 6, set the door on the 
ground, and were holding it in an upright position. It is not con- 
tended that Cary's désire to rest signified neglect of duly on his part. 
The claim is that the door shouW hâve been placed nearer than it 
was to track 7, and that Cary should hâve stood nearer to it. Why 
should the men hâve anticipated a movement of the cars on track 6 
rather than of those on track 7? But we need not attempt to state 
inferences that might reasonably and justiflably be drawn from the 
évidence. It is enough that on the motion to direct it could not be 
said as a matter of law either that Cary assumed any risk of dan- 
ger resulting from defendant's négligence (Northern Pac. Ry. Co. v. 
Schoeffler, supra, 193 Fed. 630; Sandidge v. Atchison, T. & S. F. Ry. 
Co., 193 Fed. 867, 878 [C. C. A. 9th Cir.] ; Choctaw, Oklahoma, etc., 
R. R. Co. v. McDade, 191 U. S. 64-67, 24 Sup. Ct 24, 48 L. Ed. 96), 
or that the facts touching Cary's coflduct would nOt admit of any 
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reasonable inference except that of contributory négligence (Lyd- 
âv, Âdm'x, V. Louisville & Nashville R. R. Co., 197 Fed. 524, de- 
cided by this court June 8, 1912). See, also, Kane v. Northern 
Centrai Ry., 128 U. S. 95, 96, 9 Sup. Ct. 16, 32 L. Ed. 339; Rich- 
mond & Banville Rd. Co. v. Powers, 149 U. S. 43, 45, 13 Sup. Ct. 
748, 37 t. Ed. 642; Rochford v. Pennsylvania Co., 174 Eed. 81, 84, 
98 C. C. A. 105 (C. C. A. 6th Cir.) ; Snyder v. New York Cent. & 
H.R. R.,Co., 176 Eed. 346, 347, 99 C. C. A. 620 (C. C. A. 2d Cir.); 
Pioneer S. S. Co. v. McCann, 170 Fed. 878, 96 C. C. A. 49 (C. C. A. 
6th Cir.); Big Brushy Coal & Coke Co. v. Williams, 176 Fed. 529, 
532, 99 C. C. A. 102 (C. C. A. 6th Cir.). If amendment of the plead- 
ings shottld be deemed necessary, and seasonable application upon suf- 
ficient fehowing in that behalf be made, we hâve no doubt that leave 
would be granted, unless the nature of thé amendment , might be op- 
posed to the statute limiting the time within which actions of this 
character may be commencéd (Union Pacific Railway v. Wyler, 158 
U. S. 285, 15 Sup. Ct.,877, 39 L. Ed. 983); for, aside from the lib- 
éral provisions respecting amendments under the law of Ohio, as 
Judgè Severens said in Hernan v, American Bridge Co., 167 Fed. 936, 
93 C. C. A. 336: 

"Anthority vested In the fçderal courts to amend • ♦ ♦ pleadings 
• * • In cases brought before thein Is ample ; probàbly net less so tban in 
any other system of Jurisprudence." 

Inasmuch as there is now to be a new trial, the allowance of an 
amendment reasonably in advance of the trial would not be open to 
the objections which might hâve made it well within the discrétion of 
the trial judge to disaliow the same amendment when asked during 
the trial and after the case had been developed. 

The judgment must be reversed, and a new trialawarded, with 
costs. 



li. E. WATERMAN CO. T. MODERN PEN CO. 

(Circuit Court of Appeals, Second Circuit. May 14, 1912. On Pétition (or 
Réhearing, May 28, 1912.) 

Mo. 208. 

Teade-Makks and Tbade-Nameb (g 71*) — UNrAia Compétition — Use of Per- 
sonal Nambs — Limitation. 

Complàlnant, L. E. Waterman Company, had established and built up 
a business in the sale, of fountain pens under the uame "Waterman's 
Idéal," when Arthur A, Waterman left Its employ, aud entered into a 
partnershlp under the name "A, A. Waterman & Co." for the manufacture 
and sale of pens Ih compétition with complaiuant, and afterward trans- 
ferred its business, good wlll, and the right to use such name to défend- 
ant It was (^early shown that the use of the partnershlp name on its 
pens>creatçd confusion. Beld that, to avoid such confusion and the dé- 
ception of pùrchasers, it would be enjolned from usiug the name "Water- 
man" at ail, unless it Snbstituted for its firni name On Its pens the nàme 

•^gr other oiwa* u* «am« topic & S nvmbbb (n Dep. & Am. Slgs. 1907 to date, & Rep'r Indoxei 
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"Arthur A. Waterman & Co.," and followed It by the words, "not con- 
nected with the L. B. Waterman Co." 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 82 ; Dec. Dig. § 71.* 

Unfalr compétition In trade, see notes to Scheuer v. MuUer, 20 0. C. 
à. 165 ; Lare v. Harper & Bros., 30 0. C. A. 376.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the L. E. Waterman Company against the Modem 
Pen Company. Decree for complainant, and défendant appeals 
Modified and affirmed. 

For opinion below, see 193 Fed. 242. 

Cross-appeals in favor of the complainant in a suit charging in- 
fringement of trade-marks and unfair compétition. This case has 
been before this court before upon an appeal from an order granting 
a preliminary injunction ; the opinion of this court being reported 
in 183 Fed. 118, 105 C. C. A. 408. 

Alexander S. Bacon, for appellant, 
Samuel S. Watson, for appellee, 

Before WARD and NOYES, Circuit Judges, and HOLT, District 
Judge. 

PER CURIAM. In our opinion the testimony upon the final hear- 
ing was not substantially différent from that presented by the affida- 
vits which were before us in the former record. The most important 
additions to that record consist of the Italian decree and the testimony 
conoerning the Lockwood transactions, but we agrée with the conclu- 
sions of the district judge that those items do not materially change 
the situation. 

The case before us, then, is practically the case which came up 
before, and we are not convinced that our conclusions reached at that 
time were erroneous, or that the final relief granted should vary from 
the preliminary relief which we then regarded as proper, except in 
one particular. 

The record clearly demonstrates the confusion arising from the 
use by the défendant of the name "A. A. Waterman & Co." in the 
pen business in view of its similarity to the name of the complain- 
ant. The défendant has the right to use the name, but the complain- 
ant and the public hâve the right to insist that provision be made for 
minimizing the confusion arising from such use so far as practicable. 
We think that the suffix required in the decree appealed from tends 
to characterize the defendant's product as inferior to that of the 
complainant and is unduly prejudicial to it. The défendant should, 
however, distinguish its goods from those of the complainant, and, 
in our opinion, should do so by employing after the name "A. A. 
Waterman & Co." or A. A. Waterman," the words "not connected 
with the L. E. Waterman Co." This notice should be suflScient to 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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put the public upon inquiry. We think it ail that the facts of the 
case require, but it is the very least'they do require. 

The decree appealed from will be modified by striking out the 
words "not connected with the original 'Waterman' pens," and in- 
sérting-'in lieu thereof the words, "not connected with the L. E. Wa- 
terman Co." 

The costs of this court and the costs of the lower court arising 
after our décision upon the former appeal will be divided equally 
betweeri the parties. Costs of the lower court accruirig before that 
time are awarded to the complainant. 

With the modifications stated the decree of the District Court is 
affirmed. 

On Pétition For Rehearing. 

In addition to the modifications of the decree appealed from stated 
in the opinion, the order for the mandate may require the défend- 
ant to use the name "Arthur A. Waterman & Co." instead of "A. A. 
Waterman & Co." 

If, as stated in its pétition, complainant feels that the required suf- 
fix "will only increase the existing wide-spread confusion and sub- 
stitution," the order for the mandate will, at its option, contain no 
provision for a suiifix. 

The pétition for a rehearing is denied. 



L. E. WATERMAK CO. v. MODERN PBN CO. 
(Circuit Court of Appeals, Second Circuit. June T, 1912.) 

No. 208. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Action by the L. E. Waterman Company against the Modem Pen 
Company. From the decree complainant appealed. On motion for 
amendment of mandate (197 Fed. 534). Motion granted in part. 

Samuel S. Watson, for appellant. 
Alexander S. Bacon, for appellçe. 

Before WARD and NOYES, Circuit Judges, and HOET, District 
Judge. 

PER CURIAM. It is équitable that the penholders which the de- 
fendant has in good faith marked in accordance with Judge Hand's 
decree with the sufilx "not connected with the original Waterman 
pen," or in accordance with the opinion of this court before the 
use of the name "Arthur" was required, should be permitted to be 
sold and, the order for the mandate may so provide. 

The application for further changes in the order is denied. 
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PEDERSEN V. DELAWARE, U & W. E. CO. 

(Circuit Court of Appeals, Thlrd Circuit. May 18, 1912.) 

No. 1,479. 

1. Commerce (§ 27*) — Employeb's Liabilitt Aci — Construction and Scope. 

The fédéral Employer's Llability Act April 22, 1908, c. 149, § 1, 35 
Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), applies only to injuries 
suffered by employés while the carrier is engaged in an act of Interstate 
transportation and to such employés only as at the time of injury hâve 
a real and substantial connection with such act of Interstate transporta- 
tion. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
§ 27.*] 

2. Commerce (§ 27*) — Employer's LiABiLiTy Act — Interstate Commerce. 

Where an iron worUer, employed on a railroad bridge on whlcU an 
additional track was being placed for use by the railroad company in 
both Interstate and Intrastate business, was struck and' injured by a 
local Intrastate train on the old track where he had gone while after 
some rivets, the company was not engaged in Interstate commerce, nor 
was the employé employed in such commerce at the time of the injury 
within the meaning of Employer's Liability Act of April 22, 1908, c. 149, 
§ 1, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), and an action to 
recover for the injury cannot be maintalned thereunder. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
1 27.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action at law by Martin Pedersen against the Delaware, Lack- 
awanna & Western Railroad Company. Judgment for défendant, 
and plaintiff brings error. Aiifirmed. 

Bamberger, I^evi & Mandel, of Philadelphia, Pa., for plaintiff 
in error. 

James P. Campbell, of Philadelphia, Pa., for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below Martin Peder- 
sen, a citizen of New Jersey, brought suit against the Delaware, Lack- 
awanna & Western Railroad Company, a corporation of Pennsylvania, 
to recover damages for personal injuries sustained by him while its 
employé through its alleged négligence. His statement of claim al- 
leged défendant was "a common carrier of passengers and goods and 
was engaged in commerce between several of the states of the United 
States of America, including commerce between the states of New 
York, New Jersey, Pennsylvania, and other states," and that he him- 
self "was in the employ of the défendant as an iron worker, and was 
working in and upon the érection and repair of certain railroad bridges 
for the said défendant on the 31st day of July, 1909, at or near the 
city of Hoboken, in the state of New Jersey, and was on said date 

•For other cases see same topic & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and at said place employed by the défendant in such commerce be- 
tween the states as aforesaid." 

At the trial the court ref used defendant's motion for binding in- 
structions, and there was a verdict for plaintifï. Sûbseqùently the 
court, on motion of défendant and in pursuance of the Pennsylvania 
statute followed by the fédéral courts in that state, entered judgment 
non ôbstante veredicto in its favor. Thereupon the plaintiff sued out 
this writ. The case turns upon, the construction of section 1, Act 
Cong. April 22, 1908, which provides: 

"That every common carrier by rallroad whlle engaging: in commerce be- 
tween any of the several states or terrltorles, or between any of the states 
and terrltorles, or between the District of Columbia and any of the states or 
terrltorles, or between the District qf Columbia or any of the states or ter- 
rltorles and any foreign nation or nations, shall be llable in damages to 
any person suffering Injury whlle he Is employed by such carrier in such com- 
mercé, or, In case of the death of such employé, to his or her Personal reprè^ 
sëntatlve, for the benefit of the survlving widow or husbahd and chlldren of 
such employé; and If none, then bf sùch employé's parents, and if none, 
then of the next of kin dépendent upon such employé, for siich InJury or 
death, resultlng In whole or in part from the négligence of ànyof thé ofli- 
cers, agents, or employés of such cartlér, or by reason of any defect or in- 
aufficlençy, due to its négligence, in ItS cars, engines, appllances, niachlnery, 
tracb, roadbed, worka, boats, wharves ot other equlpment." 

The pertinent facts of this casé may, as said in the brief of the 
plaintiiï — ■ 

"be stated in the language used in the opinion in the court below as follows: 
'The défendant is a common carrier of freight and passengers by rail, and 
does an Interstate and intrastate business. At the tlme of the plalutilï's 
injury, It was engaged In building an addltlonal track near Hoboken. N. J. 
Part of this track was to be laid upon a bridge, ând the plaintiff was hurt 
upon the uneompleted structure whlle carrylng materlal from one part of 
the work to another. The verdict establishes the fact that the négligence 
of a locomotive englneer was one cause of the injury, and that the plîiin- 
tiflf, if négligent at ail, was nevertheless entltled to receive a considér- 
able sum. The new track when finlsbed was Intended for use both in local 
business and in commerce between the states, but the train by which the 
injury was inflicted was a purely local train runnlng between two points in 
the State of New Jersey. The suit is brought under the Employer's Lia- 
blllty Act of 1908, and the question now to be decided is whether that statute 
afCords any relief for an Injury under the foregolng facts.' " 

[1] In view of the construction given this act in Mondou v. N. Y., 
N. H. & Hartford Railroad Co., decided January 15, 1912, 223 U. S. 
1, 32 Sup. Ct. 169, 56 L. Ed. 327, that "the act embraces instances 
where the causal négligence is that of the employé engaged in intra- 
state commerce, for such négligence, when operating injuriously upon 
an employé engaged in interstate commerce, has the same effect upon 
that commerce as if the négligent employé were also engaged there- 
in," the fact that the injury was inflicted by an intrastate train is not 
material, and the case narrows to two questions which may be f ramed 
in the words of the statute: First. Po the foregoing facts show 
Pedersen was injured by the railroad "while (it was) engaging in 
commerce between any of the several states"? Second. Was such 
injury sustainéd by him "while he is (was) employed by such car- 
rier in such commerce" J 
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Addressing ourselves thereto, we note that the object of this act 
was to broaden the right to relief for damages sufïered by railroad 
employés in interstate transportation, for the power of Congress to 
create such liability to such employés rests on the fact and acts of 
interstate transportation work which are being donc both by the Com- 
pany and by the injured employé at the time of the in jury. Mondou 
V. New York, etc., Ce, supra, where it is said : 

"The présent act, unlike the one condemned In Employers' Liability Cases, 
207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297, deals only wlth the liability of 
a carrier engaged in interstate commerce for injuries sustalned by its em- 
ployés whlle engaged In such commerce." 

In that case it is further said: 

"Interstate commerce, if not always, at any rate when the commerce is 
transportation, is an act. Congress, of course, can do anything which, in the 
exercise by itself of a fair discrétion, may be deemed appropriate to save 
the act of interstate commerce from prévention or interruption, or to make 
that act more secure, more reliable or more efficient The act of Interstate 
commerce Is done by the labor of men and wlth the help of things; and 
thèse men and things are the agents and instruments of the commerce. If 
the agents or instruments are destroyed while they are dolng the act, com- 
merce is stopped. If the agents or instruments are Interrupted, commerce is 
Interrupted. If the agents or Instruments are not of the right kind or qual- 
ity, commerce In conséquence becomes slow or costly or unsafe or otherwise 
Inefficient ; and, if the conditions under which the agents or instruments do 
the work of commerce are wrong or disadvantageous, those bad conditions 
may and often will prevent or interrupt the act of commerce, or make it 
less expeditious, less reliable, less economlcal and less secure. Therefore 
Congress may legislate about the agents and instruments of interstate com- 
merce, and about the conditions under which those agents and instruments 
perform the work of Interstate commerce, whenever such législation bears, 
or In the exercise of a fair législative discrétion can be deemed to bear, upon 
the reliabillty or promptness or economy or security or utility of the inter- 
state commerce act. In view of thèse settled propositions, it does not admit 
of doubt that the answer to the flrst of the questions before stated must be 
that Congress, in the exercise of its power over interstate commerce, may 
régula te the relations of common carriers by railroad and their employés, 
while both are engagea, in such commerce, subject always to the limitations 
prescrihed in the Constitution, and to the qualification that the particulars 
in which those relations are regulated must hâve a real or substantial con- 
nection wlth the interstate commerce in which the carriers and their em- 
ployés are engaged." 

It would seem, therefore, that just as the Safety Appliance Acts 
had, amongst other objects, the lessening of the dangers to employés 
during interstate transportation, so, in pari materla, this act was 
meant to broaden the relief for damages sustained by employés in 
such work, for sections 3 and 4 embody safety appliance acts as pa ; 
of its provisions. Moreover, when this law was passed, it was recog- 
nized that both the interstate carrier and its employés could each 
from time to time be engaged in such distinctive intrastate acts as 
precluded Congress from legislating thereon. Employers' Liability 
Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297. Indeed, the 
title of the act — "An act relating to the liability of common carriers 
by railroad to their employés in certain cases" — évidences a purpose 
to condition the imposed liability on the existence of certain statutory 
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requîrbftiehts. Now from the emphasis laid bythe Suprême Court, 
as qubted abovç, on the act of transportation as the basis of fact on 
which législation, imposing liability on interstate carriers in favor of 
their employés engaging in such service, constitutionally^ rests, we 
are led to GQnclude that the inj-uries sustained by such employés were 
those suffered while they were engaged in aiding im interstate trans- 
portation service. And such ;is the provision of the act, for be it 
observed such. liability is not imposed for every négligent act of the 
railroad, but only "while engaged in commerce between any of the 
several states," and not for every injury donc to every employé, but 
only to one "sufifering injury while heis employed by sûch carrier 
in such commerce." In the application of this statute the experienced 
trial judge in this case said: 

"Difficult questions will àrise In the effort to détermine whéther tlie work 
being doue by the employé ean properly be regarded as interstate commerce, 
and also In the effort to détermine whether the carrier is also engaged in 
such commerce." 

And we alrèady see the conflicting conclusions reachëd. Taylor v. 
Southern Ry. Co. (C. C.) 178 Fed. 380; Zikos v. Oregon R. & Navi- 
gation (C. C.) 179 Fed. 893; Colasurdo v. Central R. R. of New 
Jersey (C. C.) 180 Fed. 832; Behrens v. 111. Central R. Co. (D. C.) 
192 Fed, 581. But we suggest thèse difficulties can be met by holding 
that interstate transportation by the carrieç is the act which consti- 
tutes the engaging of the statute, and that the person in whose favor 
the liability is created, or, in the words of the statute, the one who 
"is employed by such carrier in such commerce," is confined to such 
employés as at the time of the injury "hâve a real and substantial 
connection with the interstate commerce in which the carriers and 
their employés are engaged" ; for, it will be noted, such construc- 
tion does not, by reason of the gênerai character of their customary 
work, draw an arbitrary line and conf er the benefit of the act on 
certain employés, such as engineers, firemen, conductors, and brake- 
men, and exclude others, such as bridgebuilders, station employés, 
or track laborers. On the contrary, it makes the relation of the em- 
ployé's particular work to interstate transportation at the time the 
injury is sustained the test. This may often be a difficult subject, 
owing to the complicated character of a railroad's business, and il- 
lustrations may be misleading, but we think reflection will make it 
clear that the same kind of act may at one time be a part of inter- 
state transportation, and at another time may hâve nothing to do 
with it. If, for example, the nature of an employé's occupation is 
such that he is sometimes helping to move interstate trains, and 
again is helping to move trains that are purely local, ail that can be 
said as a gênerai proposition is that the act of Congress protects him 
in one case, and does not protect him in the other. The power of 
Congress i s adéquate in one case, and does not exist in the other. It 
is inévitable that each situation must be consideredl by itselî, and 
must be tested by the requirements prescribed by Congress: Was 
the Company engaged in interstate commerce, and was the employé 
employed in such commerce? If both thèse questions are answered in 
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the affirmative, the act applies ; otherwise it does not. Adopting this 
view, holding the act of interstate transportation is an engaging that 
créâtes the statutory liability and making any employé who at the 
time of the in jury has a real and substantial part in effecting such 
transportation, one who "is employed by such carrier is such work," 
we hâve a rational and practical basis on which the statute may be 
enforced. 

[2] Tested by this standard, the case below viras rightly decided. 
The plaintiff was an iron worker on a bridge on which an additional 
track was being placed. In getting rivets for the bridge he went 
upon the main east-bound track of the road, where he was struck and 
injured by a local and intrastate train coming in the other direction. 
Under such facts, it is c'ear that neither by operating such local train 
or by building an additional track or bridge, or by sending the man 
for the rivets, was the carrier "engaged in commerce between any 
of the several states," nor was the plaintiff by helping to build such 
bridge, or by going upon a track which the company was not at the 
time using in interstate commerce "employed by such carrier in such 
commerce." 

The judgment below must therefore be affirmed. 
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(Circuit Court of Appeals, Fourth Circuit. July 9, 1912.) 

No. 1,067. 

1. Patents (§ 141*) — Rkissue— Bboadenino or Ciaims. 

While a reissue may not claim an Invention not clearly shown in the 
original patent, a reissue is not necessarily void because ils claims arc 
broader tban those of tlie original. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 20&-213; Dec. 
Dig. § 141.*] 

2. Patents (§ 138*) — Validity or Rbissue— Lâches. 

A delay of 7V2 months before applying for a reissne is not of itseli 
fatal to the reissue if rlgttts of others hâve not intervened. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 201-203; Dec. 
Dig. § 138.*] 

8. Patents (§ 328*) — Validitt and Infbingement— Watek Motor. 

The Coffield reissue patent, No. 12,719 (original No. 807,770), for a wa- 

ter motor, is within the scope of the original patent, vpas not anticipated, 

and discloses novelty and invention, belug a pioneer in a limited field, 

and in such field entltled to a libéral construction; also, held infringed. 

4. Patents (§ 173*) — Construction — Pioneek Patents. 

A patent may be a pioneer in a wide field or in a narrow one. 
[p:d. Note.— For other cases, see Patents, Cent. Dig. § 248; Dec. Dig. 
§ 173.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Wheeling. 

Suit in equity by the Coffîeld Motor Washer Company against the 
A. D. Howe Machine Company. Decree for complainant (190 Fed. 
42), and défendant appeals. Affirmed. 

•For other ca«ea see same topic & i ndmbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 



Gi2 >; 197 FBDBBAt REPORTER 

H. E. Dùrilap and W. R. Wood (John J. Coniff, on the brief), for 
appellant. 
Riî:hard J. McCarty, for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. The appellee was the complainant below. 
It charged the appellant with infringing reissue letters patent 12,719 
granted November 12, 1907, to Peter T. Coffield, assigner of P. T. Cof- 
field & Son. The original patent was No. 806,779. It was dated No- 
vember 12, 1905. It was issued to Peter T. Goffieldi. It is net material 
to distinguish among the inventer, the complainant-appellee, and the 
varions persons, firms, or corporations through which title passed 
from the former to the latter. The controverted issues are the same 
as they would hâve been had the original inventer never assigned the 
patent and had he brought this suit in his ewn name. For brevity, 
therefore, the one word complainant will be used to describe either the 
actual complainant or any person, natural or artificial, under or 
through which it claims title. , 

The appellant hère was the respondent below. It will be referred 
to by the latter title. 

For a full understanding of the présent controversy, it will be nec- 
essary te refer to varions things which happened before the incorpo- 
ration ef the respondent and when the business now carried on was 
conducted by Ralph W. Howe, either alone or in association with a 
certain E. J. Ornold, under the name of the A. D. Howe Machinery 
& Supply Company. It does not appear to be material for the pur- 
poses of this discussion to distinguish between the A. D. Howe Ma- 
chinery & Supply Company and the A. D. Hôwe Machine Compa- 
ny. The term "respondent" as hère used may mean either of them. 

Among other things, respondent says that the claims of the patent 
in suit are void for want ef patentable novelty. It is professedly for 
an improvement in water motors for driving light machinery; such, 
for example, as washing machines or other machines having a re- 
verse motion. In practice it does not appear to bave been used for 
any other purpose than to operate washing machines. In that connec- 
tion it has gone into extensive use. Many thousands of motors hâve 
been sold and are at work. The demand for them appears to hâve 
manifested itself almost as soon as they were offered for sale. Wheth- 
er they are novel in the sensé ef the patent law or not, they were new 
to the markets of the country. It is true that they were well and suc- 
cessfuUy advertised. Their large sale does not appear, however, to 
be due solely to the energy and ability with wh>ch they were brought 
to the notice of the public. They could be used in a way in which 
nothing else te be found in the shops could be. For that use many 
had need. 

The motor is simple in construction and in opération. Any one, 
however stupid or careless, can use it. In practice it is so fastened 
to the cover ef the washing machine that when it is put in opération 
it drives that machine. Ail the laundress has to do is to put suds 
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into a tub, place the clothes to be cleansed therein, close the cover, 
put the end of one of the pièces of hose attached to the motor on the 
water faucet, and the endi of the other pièce of hose in the sink or 
drain. She then turns on the spigot. The motor does the rest. It 
has few parts. They are durably constructed. It does not easily get 
out of order. It can be used under widely varying water pressures. 

The presumption of the noveUy of the device raised by the grant 
of the patent is in this case supported by the tests of the markets and 
of daily use. Is something claimed in this patent which is not found 
in any of its predecessors? Is that something the thing which makes 
this device a success in practice when those which went before it were 
not? Is the use to which it has been put one for which there was a 
widespread demand long preceding the date of the patent in suit? 
Is the device one which can be cheaply made and largely sold? If ail 
thèse questions can be answered in the affirmative, the presumption be- 
comes strong that inventive genius was shown in discovering the one 
thing needful. It may not even then be conclusive. The adaptation 
which turned failure into success may, after ail, hâve called for noth- 
ing other than the handiness of the skilled mechanic. Still the world 
has long had thousands of skilled mechanics, if not hundreds of thou- 
sands of them. Wash day could not hâve become "blue Monday" 
without many of them appreciating how greatly it would profit to 
lighten laundry labor. If the way to do it were so plain that no spark 
of genius was needed to find it, why was it not found long ago? 

What was it which, unknown before, complainant claims to hâve 
discovered? In the patent the inventor tells us what he wanted to do. 
He sought a water motor for driving light machinery having a re- 
verse motion. This motor was to be positive and reliable in its opéra- 
tion. It was to be provided with means to prevent its stopping at any 
part of its stroke while under power. It was to work without atten- 
tion. To attain thèse ends he took some things which were old and 
combined tbem with something which he says was new. Complainant 
says that he was right in so claiming, and it was this new thing which 
makes the device practically useful when ail that had gone before was 
useless for actual daily work. 

One of the old things which complainant's device contains is a hol- 
low piston. It is the movement of this piston to and fro which trans- 
mits the power of the water pressure to the machinery to be operated. 
In order that the piston shall be made to move first in one direction 
and then in the other, it is divided into two noncommunicating cham- 
bers through which the water moves. Each of thèse chambers is sup- 
plied with an inlet and an exhaust valve. Thèse valves are arranged 
to seat on either side of the chamber in which they are. Their seat^ 
ing and unseating is accomplished through the médium of valve stems 
which Project through and beyond the chambers. When the piston 
has moved in one direction as far as the maker of the machine thought 
it necessary or désirable that it should, the further progress of the 
stems is arrested in some manner which will unseat the valves and 
throw the valve stems back so that the valves will seat on the other 
side of their respective chambers. The piston will, under the pres- 
sure of the water, reverse its direction. 
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Thîs was alî old when Coffield claims to hâve made his invention. It 
is fuUy described in the patent upon which the respondent chiefly re- 
lies as showing anticipation, viz., United States patent to Bergstrom, 
original No. 173,579, February 15, 1876, reissue 8,120, March 12, 1878. 
Indeed, there was nothing new about it even in Bergstrom's day, as 
the latter expressly admitted. What Bergstrom sought was a way of 
insuring that the valve should be regularly and certainly unseated and 
then promptly and certainly reseated. Before his time the valves were 
unseated by the contact of the valve stems, for which purpose the hol- 
low piston rods were then used with the cylinder heads. He asserted 
that the principal objection to the successfui opération of that class of 
meters arose from the fact that under a light pressure or very small 
flow of water the movement of the piston shifted the valves so slowly 
that when they were partly opened the water would flow into the cyl- 
inder upon both sides of the piston simultaneously, thus balancing the 
pressure and stopping the piston before the valves were seated. Berg- 
strom sought to avoid the difficulty by combining suitable springs or 
elastic cushions with the piston valves for the purpose of adjusting or 
seating them at each end of the stroke with a certainty of action. In 
his device ail the work of seating and unseating the valves was done 
by the springs. He was trying to make a water meter. Whether his 
device would hâve been capable of successfui use as such is not estab- 
lished. It does not appear ever to hâve gone practically into use for 
that or any other purpose. So far as this case is concerned, it may be 
assumed that the uses to which water meters and water motors are put 
are similar. 

If what Coffield claims to hâve invented is to be found in Berg- 
strom's device or is described in Bergstrom's patent, this suit cannot be 
maintained. What does complainant claim that Coffield invented? It 
says that Bergstrom's machine would hâve been of no real value for 
work-a-day use. AU the strain being thrown upon the springs, they 
would speedily lose their resiliency, if they did not break. If they 
were to be depended upon to do ail the work, they would bave to be 
adjusted, to some extent at least, to the widely varying pressures un- 
der which water reaches différent kitchens and laundries. The com- 
plainant says that Coffield found out how he could get ail the advan- 
tages sought by Bergstrom from the use of springs, and at the sanie 
time relieve the springs from the possibility of undue pressure and 
adapt the standard form of machine to use with almost any pressure 
likely to be found in any place in which there was a supply of running 
water. Such machines could be made one precisely Hke ail the others. 
They could, as a conséquence, be manufactured in large quantities 
very cheaply. They could be sold by any shopkeeper. No adjustment 
to the conditions of water pressure found in the purchaser's home 
would be required. Thèse ends the complainant says were attained by 
the ingénions adjustment by Coffield of his springs and valve stems so 
that the heavy work of unseating the valves is done by the valve stems 
which, accordingly, bear most of the shock, while the springs finally 
complète the work of reseating the valves, a duty which Bergstrom 
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discovered the valve stems could not be Wfely depended upon always 
to do. 

We are not prepared to say that the discovery that this coUld be 
donc and the devising â way of doing it did not constitute invention. 

We do not find it necessary to consider any of the other patents 
cited by respondents as anticipating that of complainant. Confessedly 
none of them are as pertinent as that of Bergl'strom's. If Coffield's in- 
vention be defined and limited as we hâve defined and limited it, none 
of them foreshadow it. 

Respondent says that whether Coffield invented anything OT not is 
beside the mark. In, any event, the reissue patent in suit is void. Ac- 
cordirig to this contention, it is invalid because a second and broader 
claim was by the reissue added to the single claim of the original. In 
the original patent the claim read as f ollows : 

"In a water motor, a c.vllnder having inclosing heads, a piston divlded Into 
two noncommunlcatlng cbambers, hoUow piston rods communicatlng wlth 
said chambers, balanced exhaust valves lylng on the outside of one of said 
chambers and seating against the outer side of the piston, said exhaust valves 
being connected to a comraon stem and having extensions beyond the valves, 
balanced inlet valves located within the other chaniber, said Inlet valves hav- 
ing stems projected on each side beyond the piston, eoil springs carried upon 
the stems of said exhaust and inlet valves and âdapted to impart the final 
movement to the valves after said valves hâve been given their initial move- 
ment by the contact of their stems wlth the cylinder heads, substantially as 
set forth." 

This claim appears as the second in the reissue. In the latter the 
first reads as f ollows: 

"In a water motor, a cylinder, a piston divlded Into two noncoramunlcat- 
log chambers, hoUow rods commiinicâting with said chambers, double-puppet 
Inlët %'alves and double-puppet exhaust valves mounted in said piston, in 
combination wlth springs adapted to Impart to said valves their final move- 
ments after being unseated, Ihereby reversing the travel of the piston." 

[1] A reissue patent is not necessarily void because its claims are 
broader than those of the original. Crown Cork & Seal Co. v. Alumi- 
num Stopper Co., 108 Fed. 857, 48 C. C. A. 72. 

[2] The same case holds that a delay of 6 months and 28 days be- 
tween the grant of the original and the application for the reissue was 
not of itself fatal to the latter. 

The interval in this case is only 18 days longer. We do not think 
that the différence is great enough to be in itself, and apart from other 
circumstances, important. It is true that the reissue may not validly 
claim an invention not clearly shown in the original patent. Parker & 
Whipple Co. v. Yale Clock Co., 123 U. S. 87, 8 Sup. Ct. 38, 31 L. Ed. 
100; Marvel Buckle Co. v. Aima Mfg. Co. (C. C.) 180 Fed. 1002, af- 

firmed by this court without opinion 196 Fed. 1006, 115 C. C. A. 

(May 11, 1912). 

Nothing of this kind bas been hère attempted. The added claim of 
the reissued patent would hâve been in place in the original. The de- 
scription of the invention there given was quite broad enough to hâve 
supported it. Unless intervening rights which we are bound to con- 
sider arise between the grant of the original patent and the application 
197 F.— 35 
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for reissu^e. j;Her!e^i$ no reason y^,h^ thelatter, should.not be held good. 
Respbhdent contends that thefe are* sucïi rîghts, and 'thRt becàuse of 

Ë. J. ârnold wrote to 
_ the lattiéf *s, cïrduîa'rs de- 
çcribing ii^s^p'o^(éi;,Was^^^^ H!è',S|îd,'that he hâd had quife an experi- 
énpe.witK aiff(^'rënt'^ the complainant 6ad a winner. 

He asked i^'c9miJÎg.înàrit^H^ iri the ' ^^heding, W: 

Và.^'tèïriibry. 'If ît had riot,'' he woùld like to'havé îtslâèst terms,. etc. 
Ç)n, S.eç^ptisberj !l,8, 1905, an affreçrnpnt \Yas enterèd into /between the 
cQmpiain?!.tii.mh^^Oxn<^\d,^y^ thè lattef was^given the exclusive 

right, .|,9r<ïi'^e,j^jÇ^f:a tp ,syi,ihà cprhplairiant's machine, ih" Ohio cpunty, 
W. Va.' ÏÇWçîç^, agregd thai pm work that'^territory to the 

best of hisability and nie^art? and should forfeit ail rîghts undeir the 
agreement if hç or his as'signs shôiild attempt to sèll any conipéting 
mgichinés, ï|i,'lï:|e;:same i-pbriih of ^epièrjiber, :19Q5,''î?-?4ph',W, î^owe, 
wlno, :as before stated, was then trading as the, A. D. Jîowe Machinery 
& Supply Gortipany, saw forthe'first tinle one of complainant's ma- 
chines. It Vf as. ; dri' 'exhibitiô'fi' àt ■ the ', West Virginia' State Pair at 
Wheeling., Hov^P.had thèri:,knowji,pi^nold for aboût'fdur yeai-s. In 
October, 1905, thei very montlv after Ornold made his written agree- 
ment with compiainant and after Hôwe had first seen thé Coffield mo- 
tôr,' they bëgan irianufatturiilg a motbr for the same purposes as those 
for which complainant's were made and sold. 

When thèse , fiacts, or sorae of them, came to coniplainant's knowl- 
edge, it put an end to Ornold's agency for it* In March, 1905, it 
brought an iinf rjngement suit against ,respondent in. the cpurt below. 
âome informai negotiationsbetween the parties were then had. The 
respondent said that it had stopped, or would stop, making the infring- 
ing motor. Ih fprm this pt^ômisé àppears to hâve beeh kept. It tpld 
compiainant that it intended in the future to make a form of motor, 
which in'this'case has been called No. 2. Compiainant had no objec- 
tion to respo;ident making such devices and selling them if it could. 
Respondent did make some of them. , It never made many. Whether 
itever intended: to may be doubted. Compiainant says that they never 
could havei befen;, a. commercial suçcess. If respondent ever purposed 
to make their manufacture and sale a business, it speedily changed its 
mihd. The; évidence shoiîvs that whdn complainant's suit was.brought 
— :that is, -in Mardh, 1906— respondent was still making and selling its 
earliest type, that which in the record is called No. 1, Rejpondent 
clairns that as early as the last week of April, 1906, it put its third type 
uppn the markèt. This làst type is that at which the. présent suit is 
directed. Cewnplainant dénies that respondent sold any bf this form 
called No. . 3 uWtil some months lateiti; The évidence offered by re- 
spondent to prove that it did falls short of establishing it. If it were 
true it.wOulÂseemthât respondent iwould hâve beeniablë to show the 
fact beyond peradventurc . Onnthe other hand, it is certain that as 
early as May, 1906, Howe and Ornoid made application for a patent in 
which they described what is substantially the motor which they were 
making, and selling at the, time; the ^présent suit was broUght. Upon 
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this application a patent, No. 841,649, was issued January 15, 1907. 
In respondent's brief, and in the oral arguments of its counsel at this 
bar, muçh was said about this patent. It does not appear to us that 
it has any material bearing upon the case. 

In the patent in suit the drawings and descriptions show that the 
motor cylinder through which the piston rods pass are fixed, while 
the piston is movable. This feature of construction was not made an 
élément of the single claim of the original or of either of the clâims 
of the reissue patent. 

In respondent's patent the piston was described as stationary, while 
the, cylinder was movable. A stationary piston was made an élément 
in four of the six claims. The particular kind of spring used was an 
élément of the other two claims. If thèse features hâve patentable 
novelty and utility, the Howe and Ornold patent may be good. 
Whether they are or are not, respond'ent would hâve no right to use 
complainant's patented invention, with or without improvements. Re- 
spondent, however, relies upon this application for a patent and upon 
the making and selling of the présent type of motor both, as it says, 
before complainant applied for a reissue, as showing that it had ac- 
quired intervening rights which could not be taken from it by any- 
thing which complainant might afterwards do. 

As already stated, the fact that No. 3 motor was in any substantial 
sensé put upon the market before complainant applied for its reissue 
is not proved. If it were, under the spécial circumstances of this case 
it would profit respondent naught, The évidence leaves no room for 
question that Howe and Ornold, from the time the former first saw 
complainants' device, set about appropriating it to their own uses. If, 
as often happens, Coffield has been so unfortunate as not to secure 
légal protection for his inventive idea, and as a conséquence it became 
a psart of the public domain, he and complainant must stand their 
loss. In that event Howe and Ornold, like everybody else, may freely 
use what Coffield invented but failed to keep. But nothing which 
Howe or Ornold did in this matter gained for them anything which 
could without misuse of language be called rights. In the atmosphère 
of a court of equity it usually takes longer than 7 months and 16 days 
for intentional wrongs to ripen into intervening rights. 

We hâve already said that in the absence of such rights complainant 
is entitled to ail that the reissue purports to give it. No other inter- 
vening rights than those of the respondent hâve been set up. If it ac- 
quired none, the réissue patent in suit is valid. 

If the first claim of that patent be valid, there is no question that 
respondent's device infringes it. If the doctrine of équivalents be 
fairly applied, we think it infringes the second claim also. It is true 
that one of the éléments of that claim is coil springs carried upon 
the valve stems. In respondent's device the spring is mounted on a 
movable buffer plate. It is with this buffer plate that the valve stems 
corne into immédiate contact. The buffer and the springs are, how- 
ever, so arranged that precisely the same effect is produced as in the 
complainant's device. In each machine the springs and the valve 
stems are so arranged that the stems unseat the valves while the 
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spn-ings .complète the action of. reseating them. This îs npt gainsaid. 
It is, howeverj, çpntended : First, that the second claim.of' coinplain- 
ant's patent, çânnot be resid on rçspôndeiit's device, and, second, that, 
complainant's patent is not entitled to,a libéral application of the doc- 
trine ;of: équivalents, it beipg, it is said, ifi no, sensé â pîoneer pâtenti 

vWe mve;na,^ish,to hiriit the salùtâry doctrine tliât 'ii patent claini 
qwers nothing' wpon whiçh it cahnot Sy a fair ,c6nstrûction of its 
lahgt^a^ejl3e.;-ead.i Suçh.î-ule is ni>t rélâxed by holding tHat the words 
"carned tipon" may be held applicable to springs wftich' are carried 
back, and . forth by contact with thèse stems, althûbgh a movable 
buffer plate is, always interposed between the stems and the spring, 
and althoiigjj ;^hen the -spring is not in use there may bë times wheii 
the buflfer, p;lg.Tte is not iri contact with the stems. By the action of 
the stems the spring is parried to and fro, There is riôthing in thé 
priçr art whiçh requires that the particulàr words iri ' question, shall 
be narrowly construed. .Nor are we, persuaded th^t respondent' is 
right jn its contention that the patent is so far from being a pioneer 
that it is.not entitled to even a reasonable range of équivalents. 

[4] Aipatent may be a pioneer in a wide field or in à narrow or.e. 
American Pneumatic Sei^vice ,Co. v. Snyder, 180 Fed. 725, 104 C. C. 
A. 78 (C. C. A., 3d Circuit), 

Columbus discovered half a world. Another man may be the dis- 
coverer of a minute coral atoll. Each is a pioneer — one in millions 
of square miles, the other in a couple of acres. The right of discovery 
belongs to each in ail that he has discovered. 

Coffield did not invent water moters. He did not invent water 
motors of the gênerai type of his device. In those fields of invention 
he is not a piopeer. He is merely an improver. On the other hand, 
hé did originate something. • He found eut that such a type of water 
motor could; be made to work successfully if the valve stems and 
the Springs were so , arranged that one would do the heavy Work 
of unseating; the other complète the work of reseating. In that field 
he is the pioneer, none the less because the field itself may be small. 
He is entitled to protection for that which he has discovered. Re- 
spondent has invaded that field. It must take the conséquences. It was 
open to it, as to the rest of the world, to hâve found some other way 
of making this type of water motor practically successful. The only 
thing which it could not do was to use complainant's way. Whether 
it uses that way or not dépends upon whether it, has in substance doue 
what complainant in its patent describes and daims. 

The decree below was right, and should be affirmed. 
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REPÛBLIC RUBBER CO. v. MORGAN & WRIGHT. 

(Circuit Court ofAppeaJs, Second Circuit. May 13, 1912.) 

No. 203. 

Patents "(§ 328*)— Invention — Vehicle Tire. 

ïhe Jilell patent, No. 898,907, for a tire for vebicle wheels having prc- 

tècting stiids around the tread surface to prevent skiddiiig, in view of 

tlie prier art, and espècially of the tire of ttie British patent to Healy 

, :in 1S93, is vold for lack of invention:; no uioré tlian mechanical slîill 

, being r<jquired to modify tiie Healy tire, as was ta fact done by Meil, 

to better adapt it to use on automobiles. 

Appeâl, f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Republic Rubber Company against Morgan & 
Wright. Decree for complainant, and défendants appeal. Reversed. 

Appeal îrom a decree sustaining the vahdity of the first claim of 
letters patent No. 898,907, issued to Tod H. Mell, assigner of thé 
complainant, on September 15, 1908, for an improvement in tires for 
vehicle wheels. ■ ' 

Ernest Hopkinson (Antonio Knauth and Edward W. Vaill, of 
counsel), fpr appellants. 

Ba'yard tî. Christy ,and Marshall A. Christy, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The patent in suit is for an improvement 
in résilient vehicle tires and consists, speaking broadly, in an arrange- 
ment of protepting studs around the tread surface of the tire, having 
for its primary object the obtaining of superior road gripping qual- 
ities and the preventing of the vehicle from side-slipping or "skid- 
ding." 

The first claim of the patent — which was sustained by the lower 
court — reads as follo-vs : 

"A tire for vehicle wî;'"ols, provided with outwardly projecting circumfer- 
entially arranged elongated studs each having inwardly divergiiig vvalls, a 
flat outer surface, and a relatively large base, substautially as described." 

The défenses are : 

(1) Invalidity 

(2) Noninfringement. 

In considering the question of the validity of the patent we should 
look, in the first place, for the disclosure in the prior art which seems 
to approach most closely the claimed invention, and our attention is 
at once attracted to the English patent granted to Healy in 1895. 

Taking up then the Healy patent we may conveniently test the 
question of anticipation with référence to the rule that that which 
infringes if later anticipâtes if earlier. Let us then assume that 
the Healy patent is of later date than the patent in suit and see 
whether it infringes. 

•For other cases see same topic & § nttmbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The patent în suit i? .for an improved outer surface of a vehicle 
tire and it is not liniitëd in scope to any class of vehicles, although 
an automobile is indkated as an example of an apprdpfiate use. The 
Healy patent is also for an improved outer surface of a tire and like- 
wise is not limited to any class of vehicles, although cycles are men- 
tioned .partiçularly. , 

The Structure of the patent in suit is designed.especially for use 
in connection with pneumatic tires but may be used with other tires. 
The Healy patent is confined to pneumatic tirés. This distinction 
is not of importance, howéver, as ail the tires in question in this case 
are pneumatic tires. 

The primary object of the structure of the patent is to give good 
road-gripping qualities and reduce to a minimum "ail side 'skidding' 
tendenciè.!" The purpose of the Healy structure is to give a bet- 
ter "bite" and prevent side-slipping. 

The patentée seeks to accomplish his object by providing the tread 
surface of the tire with a circumferential arrangement of elongated 
outwardly projecting studs arranged so as to break joints. Healy 
seeks to obtain the same object by a similar arrangement of elongated 
outwardly projecting studs. 

Frôm the examination thûs far made it is apparent that the présent 
patentée and the Healy seek to accomplish the sàme object and td 
accomplish it, so far as now discloséd, in substântially the same way. 
The Healy patent would clearly infringe unless there are some minor 
différences in construction which differentiate it from the patent in 
suit. And the only différences claimed to exist are those relating to 
the form of the projecting studs. 

It is pointed out that the studs of the claim in issue hâve inwardly 
diverging walls with flat outer surfaces while the Healy studs are 
described as being semicircular in cross section. 

It is also pointed out that the studs of the claim hâve a relatively 
large base, and if we assume that this requirement means something 
more than the requirement of inwardly diverging walls and imphes 
a fiUet at the base of the studs, the présence of such fillets constitutes 
another différence in form from the Healy studs. 

The patehts accomplishing the same object iii sO nearly the same 
way, we regard it as very doubtf ul whether the Healy structure 
would avoid infringement by the mère différences in the form of 
the studs if it were later, and being earlier, we bave the same doubt 
whether it does not anticipate. Possibly, however, précise anticipa- 
tion does not appear, and we deem it désirable to proceed further 
with the examination and détermine whether, with the Healy patent 
alone or with other patents in the prior art, invention is to be found 
in the patent in suit. 

We might consider this question altogether in the abstract. But 
we can do better than that in this case. The record shows the pat- 
entée-— Mr» ! Mell-ractually : starting out; with the Healy structure,- 
and the changes which he made in it for which he obtained the prés- 
ent patent. . The case is rather remarkable in that we can see the 
pktentèé rhaking changes in the nearest structure of the prior art 
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and can détermine better than ordinarily whether such changes in- 
volved, the exercise of the inventive faculties or mère mechanical skil). 

ïi appears from the testimony that the attention of Mr. Mell — 
an automobile tire malier— was called to the Healy -patent and that 
he had a tire with a stud arrangement constructed in accdrdance 
with that patent for use on an automobile and ran it for some two 
huridred milesV., After this expérimental run, the patentée taiked 
about the condition of the tire with his associate Petersen. Petersen 
called l^Jeli's attention to the fact that many of the studs wére,gone 
and that others were . badly undércut and Mell said that he could 
easily remove the objection of undercutting by putting a fillet around 
the stùd and tapering it ofif from the tread. He also suggested that 
the Hèal'y stud was tôo pointed; that they Were alittle too narrow 
and rlight, and that more studs should be put on the tread. There- 
upon, as Petersen says, "Mr. Mell and I taiked. it o ver in the house 
and we decided to make the studs more blunt and wider and set them 
close together and then Mr. Mell went ahead and got up the draw- 
ings and had moulds made and we made some tires of that kind. 
That was the Staggard tread tire" — "Staggard" being the name of 
the tire made under the patent in suit. 

It is thus quite apparent that the difiiculties which appeared in the 
Healy structure were easy of solution. No experiments were neces- 
sary. The remedy seems to hâve been quite obvions. We think it 
the better view that any head workmen in the tire art should hâve 
been able to make the studs larger and flatter and to provide a fiUeted 
base to prevent them from being torn o£f. The case is one in which 
the language of Mr. Justice Matthews in Plollister v. Benedict, 113 
U. S. 59, 73, 5 Sup. Ct; 717, 724 (28 L. Ed. 901), seems applicable: 

"A skilled meclianic, witnesslng tbe performance of a macliiue, inadéquate 
by reasop of souie defect,, to accompllsh the object for which it had been de- 
signed, by the application of his common Ivnowledge and expérience perceives 
the reason of the failure, and supplies what is obviously wanting. It is but 
the display of the expected skill of tjie calling and involves only the exercise 
of the ordluary faculties of reasouing upon the materials supplied by a spé- 
cial knowledge, and the faculty of manipulation which results from its ha- 
bituai and intelligent practice, and is in no sensé the créative work of that 
inventive faculty which it is the purpose of the Constitution and the patent 
laws to encourage and reward." 

But we do not find it necessary to hold that on account of the prés- 
ence of the Healy patent alone in the prior art, the patent in suit 
is invalid for want of invention. The Healy patent includes ail ve- 
hicle tires and would embrace those of automobiles. The patent in 
suit embraces ail tires and would include those of cycles. Assuming, 
however, that the Healy patent is to be regarded as relating to cycles 
and the présent patent to automobiles and that automobiles require 
more df tires than cycles, still there were many patents and uses in 
the prior art showing automobile tires with studs upon their tread 
surface to prevent skidding and to accomplish the objects stated in 
the patent. Thus, for example, the Clark British patent of 1904, 
shows a cover for pneumatic tires for motor vehicles with studs to 
prevent skidding or side-slipping, and some of the illustrations of 
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this patent ghow an arrangement of projections quite similar to those 
of'thé patent în suit. So the lîeinemann British patent of 1907, 
shows varions arrangements of'studs upon the tread surface of motor 
vehicle tires. The record aiso shows many uses in the prior art of 
non-skid automobile tires with projecting studs variously arranged. 

Therefore, in determining whether invention is to be found in 
making the changes iti the Healy tire — regarded as a bicycle tire — to 
obtain the tire'of the patent in suit — regarded as an automobile tire — 
we tnust consider the automobile tires shown in the pfior art. And 
considering the art as it is shown to hâve existed, we are ûnable to 
reach any other conclusion than that the tire of the patent in suit, 
although successful, came into existence through the exercise of mère 
mechanicàl skill and not of the inventive faculties. 

The decree of thé District, Court is reversed with costs and the 
cause is remanded with instructions to dismiss the bill with costs. 



WASHBURNB v. CONSOLIDATED SAFETT PIN CO. 
(District Court, D. New Jersey. June 24, 1912.) 

1. Patents (§ 37*) — Anticipation— -Pbiob Patent xIScltjding Same Device. 

A device which is an essential part of an invention previously patented 
cànnot be made the subject of a separate patent. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dlg. §§ 41-44; Dec. 
Dlg. § 37.*] 

2. Patents (| 328*) — Anticipation^Cufp Fasienee. 

ïhe Washburne patent, No. 517,084, for a cnfC fastener, Is void for 
anticipation by patent No. 500,640 to the same patentée for a collar fas- 
tener, which is essentially a duplication of the device of the later patent 
to adapt it to a somewliat différent use. Clalms 1 and 2, If conceded 
valid, must be narrowly construed In view of broader rejected claims, 
and of the prier art, and, as so construed, hcld not infrlnged. 

3. Patents (§ 165*) — Constbuction — Leitered Claims. 

Letters used in the claims of a patent In describlug the device as a 
gênerai rule are restrictive, and, when the advance In the art Is slight 
and the fleld of Invention llmited, wlU confine the inventer to what he 
has definltely shown and clalmed. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 241; Dec. Dlg. 
§ 165.*] 

4. Patents (§ 328*) — iNFRiNct-EMENT — Clasp. 

The Washburne patent, No. 553,972, for a clasp or fastener, narrowly 
construed as requlred by the prlor art, held not infrlnged. 

In Equity. Suit by James V. Washburne agâinst the Consolidated 
Safety Pin Company. On final hearing. Decree for défendant. 
George Cook, for complainant. 
William B. Greeley and William A. Redding, for défendant. 

CROSSj District Judge. Two patents are involved in this suit, 
one of which has expired and the othèr will expire in about eight 
months. The first of them, for a "cuff fastener," No. 517,084, was- 
issued IVIarch 27, 1894,' the second, for a "clasp," No. 553,972, was 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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issued February 4, 1896. Both were issued to the complainant, whose 
title thereto is not questioned. Neither of the patents has been ad- 
judicated. The défenses are of the usual character. The patents will 
be considered in the order of their issue. The inventor in the first 
patent says: 

"My Invention bas référence to improvements in adjustable cuffi fasteners 
and consists of a device of the same class as that for which United States 
letters patent No. 500,640 were granted me July 4, 1893, in adjustable eollar 
fasteners. Tlie device in the présent application is more especially deslgned 
to operate as a euff fastener, and has therefore a différent conformation than 
the device in said patent to adapt it to the conditions of Its new situation." 

This patent contains three claims, the first two of which are in 
issue. They are as f ollows : 

"1. The combination of the plate B provided wlth interior recess D, the 
plate A suitably united aj; one end to the plate B and provided wlth a slot E, 
the spring F provided wlth a short limb G seated in said recess D, and wlth 
the long limb // projected along the inner face of plate A, the lever L provid- 
ed wlth short end N, adapted to be optionally thrown across the interval be- 
tvpeen said plates, or parallel with the plate A ; substantially as shov^n, and 
for the purpose described. 

"2. The combination of the plate B, provided with the recess D in its inner 
face, the plate A suitably united at one end to plate B and provided with a 
slot A', a loop spring F provided with a short limb G seated in recess D, and 
the long limb H projected from the closed end of the interval between said 
plates outwardly across the slot E, and a lever L provided with ears M and 
short end N, and seated at one end of the slot E and between the plate A 
and spring F, and adapted to be thrown into and out of the slot E, and 
thereby optionally force the spring F toward the plate B; substantially as 
shown, and for the purpose described." 

The only essential différences between the claims are that the 
"spring" referred to in the first claim is in the second called a "loop 
spring" and the "lever" of the first claim is in the second "provided 
with ears." On the part of the défendant it is claimed that the com- 
plainant's patent, No. 500,640, discloses the entire invention of the 
patent under considération, and the above quotation from the spéci- 
fication certainly lends countenance to the claim. The patentée therein 
speaks of it as a "différent conformation" of the former patent "to 
adapt it to the conditions of its new situation." In the earlier pat- 
ent it was designed to clasp and hold together the erids of a shirt eol- 
lar, while in the patent in suit it was intended to secure a cuflf to a 
wrist-band. Moreover, and necessarily because of its intended use 
in the earlier patent, its so-called frame was in the form of a cap- 
ital S, containing two clasps, while in the later it is shown in the 
form of a capital U, containing but one clasp. The reason for this 
modification is apparent. In the one case, two clasps, one for each 
end of the eollar, were deemed necessary; while in the later, as 
applied to a cuff, a single clasp sufficed. A careful examination of 
the two patents shows that the earlier is but a duplication of the later. 
By cutting the S-shaped frame of the earlier patent into halves, we 
hâve two U-shaped frames, each of which, in combination with other 
éléments, shows the device of the patent in suit. In each of said 
halves are found substantially the same elenients in combination, per- 
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forming the same functions,''aTiii in the Sàme way, that are found in 
the patent under consideratian. As is well knowri, the capital S is but 
the union bf two capital U's.There certainly iVas no invention in 
cutting iri hàlves the S-shaped frame. That fact required much the 
same kind and amount of inventive talent that would bé required to 
eut a two-holed mousetrap into two traps, each having phe hole. 

[1] The Gomplainant contends, however, that the earlier patent 
ought not to be deemed an anticipation of the patent in suit, because 
the two patents were invented simultaneously and the features of 
bôth disclosed to his so'licitor when he prepared the application for the 
patent for his collar clasp, No. 500,640. The proof of this fact, if it 
be a fact, rests upon the uncorrobôrated testimony of the patentée, and 
bas not been made to appear by that clear and convincing évidence 
which the situation derrtands. But, assuming the contrary, the case 
is not altered, because the first patent contained no réservation what- 
ever. Moreover, the application for the patent under considération 
was not filed until several months after the issue of patent No. 500,- 
640, although it embodied the éssential éléments and coriibinations 
of ,the earlier éléments and combinatiojis, without which the first 
patent would not hâve, been granted. The patentée rpust.therefore, 
under the circumstanceé, be deemed to hâve abandbned or surren- 
dered to the public whatever was not therein and thèreby claimed. 
Miller v. Brass Co., 104 ,U. S. 350, 352, 26 L. Ed. 783; Mahn v. Har- 
wood, 112 U. S. 354, 360, 5 Sup. Ct. 174, 6 Sup. Ct. 4SI, 28 L. Ed. 665. 
In Palmer Pneumatic Tire Co. v. Lozier, 90 Fed. 732, 744, 33 C. C. A. 
255, 267, the court says: 

"One cannot lawfully hâve two patents for one invention. Wlien once the 
Inventioi; has been used as the considération of a grant, its value for that 
purposfe is spent, and theré is nothlng in it on which a second grant can be 
supported. And this rule holds gpod, though the scope of the patents may 
be différent. One cannot extraet an éssential élément of his invention from 
a former patent, wlthotlt which the former patent would not bave been 
gl-anted, and make it the subject 6f a subséquent patent. The case of Miller 
V. Manufacturing Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121, is a signal 
illustration of the rule which has been settled by that and former décisions 
of'the Suprême Cpurt upon that subject. In that case, one of the éléments 
of the combination preyiously paténted cdnsisted of a sprjng adapted to 
be used in a cultlyator fbr the purpose of aiding in depresslng and in lifting 
this bar of the Im'plement to whleh the teeth were attached. Subsequently 
he ohtalned another patent for the single function of the spring in aiding 
to lift the bar. The second patent wa,s . held vold upon the ground that the 
mattér of the invention wàs Ineluded in tljé matter of the invention for which 
the former patent was graûted. That décision shows that it is not necessary 
to the rule that the patents should be for qoextenslye inventions, or that the 
subject-matter thereof should be technica,lly the same. The rule rests upon 
thé broad and obvious grpjind that, if the second patent is for an Invention 
that was necessary to thé use ôf the Invention first patèntéd, It cannot be 
susained." ; t . 

[2] It is hardly open to questiqn that, had the complainant held 
a,,valid patent for what is xlaimed by the patent in suit, he could hâve 
j5Ucc,essfully maintained an action for infringement agàinst one who 
under a subséquent patent manufactured the article shown and claimed 
in, patent 50Q,^0.; B|at, . if , thç first patent , in suit can be upheld,,its 
claims must nevertheless be narrowly and strictly construed, and thus 
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construed the défendant does not infringe them. The ^articular çlain-,:, 
in issue were allowed withôut altération or amendment. But in the 
application as made there were originally 4 daims,, of which the two 
in suit were Nos. 2 and 3. The other claims, 1 and 4, were rejected 
by the examirjer in view of the prior art, and the patentée acquiesced 
in such ruling and struck them eut. The rejected claims were as 
follows: 

"1. The combination of the plates A and B, sprlng F provided wlth limb 
H, and seated between said plates, and lever L provlded with engaglng end 
il, and seated In one of sald plates, In position to erowd sald llmb H toward 
the other of sald plates; substantially as shown, and for the purpose de- 
scrlbed. * * • 

"4. The combination of the plates A and B, united at one end, the looped 
sprlng F seated between sald plates, and sultable means for optionally press- 
ing a portion of sald spring agalnst the interposed fabric; substant}ally as 
shown, flud for the purpose described." 

The above claims were manifestly much broader than those allowed. 
The claims as allowed must therefore be read with référence to the 
rejected claims, and cannot be broadened and made to include what 
was reiected. Thus in Knapp v. Morss, 150 U. S. 221, the court, at 
page 224, 14 Sup. Ct. 81, at page 82 (37 h. Ed. 1059) said: 

"It Is well settled that the second daim must be read and Interpreted 
with référence to the rejected claims and to the prior state of the art, and 
cannot be so construed as to cover either what was rejected by the Patent 
Office, ♦ * ♦ or disallowed by prior devlces." 

So also in Hubbell v. United States, 179 U. S. 77, 80, 21 Sup. Ct. 
24, 25 (45 L. Ed. 95), the court said: 

"An examlnatlon of the hlstory of the appellant's clalm as disclosed in the 
file-wrapper and contents shows that, in order to get his patent, he was com- 
pelled to aecept one with a narrower clalm than that contalned in hls origi- 
nal application, and it Is well settled that the clalm as allowed must be read 
and interpreted with référence to the rejected clalm and to the prior state 
of the art, and cannot be so construed as to cover either what was rejected 
by the Patent Office, or disallowed by prior devices." 

Again, the prier art requires the claims in controversy herein, if 
upheld, to be narrowly and strictly construed. Examination of two 
patents to Atwood, Nos. 289,057 (1883) and 333,494 (1886), and one 
to Croup, No. 345,216 (1886), clearly shows that Washburne was 
anything but a pioneer in the art. It is, however, not deemed nec- 
essary to enter into a discussion bf those patents in détail. It is suf- 
ficient to say that Croup comes near enough to the patent in contro- 
versy to require a strict construction of its claims. The only sub- 
stantial différence between them is that Croup utilizes the long ann of 
his lever by shaping it to form a button plate, so that it serves both 
as a clasp and a sleeve button. That patent shows a U-shaped franle, 
a U-shaped spring seated therein, having one long and one short limb, 
afid an operating lever pivotally mounted on one member of the frame. 
With a device of that character présent in the art, it is manifest that 
, whatever advances are shown by the patent under considération are 
relatively slight and unimportant. 
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[3] Furthermore, the claims are lettered, and, whîle such daims do 
not necessarily and in ail cases prevent an invocation and application 
of the doctrine o£ équivalents, still as a gênerai rule they are deemed 
restrictive. _ The exception exista when they are appHed to a broad 
and b^sic invention; but where, as in this casé, the advatïce in the 
art is slight and the field of invention limited, thé inventer will be 
confined to what he has definitely shown and claimed. 

The case of RoSs-Moyer Mfg. Co. v. Randàll, 104 Fed. 355, 359, 
,43 Ci G. Ai 578, 582, sets forth the rule in the following language: 

"The use of letters in describing a patented device has- been the subjèct of 
considération in a number of cases In the Suprême Court, as well as la this 
court. ■ ëometimes the letters bave been held to limit the inventor to the 
vety-, détice thus designâted; lu other cases, the mère use of letters has 
not beéh held to deprive the inventor of a libéral application of the doctrine 
of mechanical équivalents. An analysis of thé cases wlU show that the con- 
clusion reached dépends upon the character of the Improvement under con- 
sidération. If the' inveatiori Is of: a pioneer character, highly meritorlous 
in conception and usefulness, the njiere use of letters has been held not to 
limlt thé îuventor to the exact fdrm of device shown, but he is entitled to 
a* broàder çè'ns*Tuetloh of bis patent, 'in vlew of the advance which he has 
madë in thé art. Howeveri if the field of {nvention Is limited, and an im- 
provement: Of a narrow character has been made, just sufficient to cross the 
line vrhich divides mechanical improvement from patentable invention, the 
inventor will be allowed thë spécifie description shown, and no more. In 
other words, he will bé held to bave mventfed Just what hls claim shows to 
hâve been the spécifie subjeçt-matter of hls improvement." 

For the reasons given, the complainant is not entitled to invoke 
an ajiplication of the- do'ctrine , of équivalents. His lettered claims 
must be taken as they read. In 'bothof the claims in^issuë the short 
limb G oi the spring P is seated in a recess L. The claims, drawings, 
and spiecifiçations agrée in this respect. The defendànt's' device has 
no sUch recess, àrtd for' that reason, if for no other, does not infringe 
either of the claims in suit. 

[4] The second patent- in suit has five claims as follows: 

"1. A clasp or fastener''eonslsting of a sultabte frame, a spring located be- 
tween the plates or leaves thereof and provided with an elongated slot, and 
a lever fittedlto sald frame an-d; ha ving the'lug or projection fOrmed on one 
end thereof, adapted to fit in the .slot formed; in said spring, for the purpose 
of holding the latter in Its position, substantlally as describéd. 

''2. A cla^p or fasteher conslsting of a suitable frame hàving a slot or 
openlng formed in one plslte thereof, a bent lever fitted to- sald frame and in 
said opemiag, a.nd hayjng a projection on one end thereof, and a spring fitted 
in said frame, i and provided with an elongated slot for receiving the lug or 
projection on the, end of said lever, substantlally as describéd. 

"3. A eiasp or (fastener conslsting of a suitable frame, one plate or leaf of 
which is provided With an 6pening, a spring 'inclosedwithin said frame, and 
a lever flttéd iti said opening, and bearing on said spring, and having shoul- 
ders or projections thereçh to prevent said lever froiji ,being forced through 
said opening.'sulistantiialljj' as déscrlbed. ' , 

"4: In a clasp or fastfehér, the Comblnatioh'tvith à suitable frame, one plate 
or leaf of whîehiis.' provided withan dpening, of a spring Inclosed within said 
frame, one plat^.qf which, isprovidçd with a, tongue or projection to (fit in- a 
corresppndlng recess or opening in, said frame, and the opposite plate or leaf 
being provided with an elongated slot, ^ lever fitted ih the openlng in said 
frame, and having one end thei*eof beût ' subétàntially at right angles toita^ 
length, and bearing on said spring, audaprovided wlth,a.lug or projÈction 
adapted to fit in the elongated slot In said spring, substantlally as describéd. 
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"5. A clasp or fastener constructed Tvlth a U-shaped frame A, provided 
wlth a loop having a hole or opening thereln for the attachm^nt of a Cbain, 
a spring inclosed and locked witMn said frame, and slotted as shown, and 
a lever C fitted to the frame and engaging in the slot in said spring, sub- 
stantially as described." 

Thèse daims, ail of which are in issue, provide for slight modifica- 
tions of or improvements in the! first patent. The novelty of daims 
1; 2, 4, and 5 consists in the formation of a lug or projedion on the 
short arm of the lever, and an elongated slot in the spring to co- 
operate with such lug or projection. In daim 1 the lug or projec- 
tion is described as "adapted to fit in the slot formed in said spring." 
In claim 2 the spring is, described as provided with a slot "for rè- 
ceiving the lug or projection on the end of said lever." In claim 

4 the lug or projection on the lever is described as "adapted to fit in 
the elongated slot in said spring." Claim 5, however, does not men- 
tion the lug or projection, but describes the spring as "slotted as 
shown," and the lever as "engaging in the slot in said spring." 

An examination of the file wrapper and contents shows that the 
Examiner in the Patent Office regarded the features just mentioned as 
the digtinguishing characteristics of the daims referred to. Several 
daims which did not embody those characteristics were rejected. 
After which the examiner wrote the apphcant as f ollows : 

"If applicant will présent a claim which will présent points of novelty on 
which other claims were allowed (1, 2, and 4) statirig the features, which he 
wishes to cover in the présent claim, it is thought that this claim may be 
allovced." 

And in response to that communication the patentée submitted claim 

5 in the form in which it now appears, which was allowed. His own 
prior patent and one'to Feiner and Saxton, No. 514,454, required 
that the claims be limîted as above mentioned. Indeed, the Feiner and 
Saxton patent was cited by the examiner in rejection of the claim for 
which claim 5 as allowed was ultimately substituted. 

The distinguishing feature of claim 3 is found in the provision for 
fitting the lever with "shoulders" or "projections" thereon to prevent 
it "from being forced through said opening." Outside of the provi- 
sion of the shoulders no novelty is either shown or claimed. Indeed, 
the only other élément mentioned, which, could possibly require com- 
ment, is that the U-shaped feature is "provided with a loop having 
a hole or opening therein for the attachment of a chain." But not 
only was this feature vbid of invention, but it was disclosed in the 
Atwood patents above referred to. Construing claims 1, 2, 4, and 5 
narrowly, as they mùst be, the défendant does not infringe them. The 
defendant's clasp does nôt hâve a lug or projection on the end of the 
lever, or a slot in the spring with which said lug or projection is 
adapted to engage, nor does it hâve any need for such an engagement. 
In the complainant's device it is intended to prevent latéral displace- 
ment of the spring, but the défendant provides against such displace- 
ment by having the edges of its frame raised, thereby forming flanges 
pr showlders within which the spring rests. It is true the complain- 
ant's expert says that this arrangement does not prevent latéral dis- 



placement, but ît îs quite. apparent that itdoes. Moreover, the dé- 
fendant in this respect merely follows two patents to Feiner and 
Saxton, 514,454, above mentîônedi and 528,469. As tO infringement 
of claim 4, it is admitted that tn'e defendant's clasp bas shoulders 
which prevent the lever from being forced through the slot in the 
frame. This featùre, howeyer, is shown in the Feiner and Saxton 
patent 528,469. But, âside from its disclosure in the prior art, it seems 
clear that. thei formation of shoulders on a lever to prevent' its sKpping 
through a- slot presented no feature of novelty or invention. Once 
suçh a condition were presented, the merest tyro in mechanics would 
understand that the widening of the leVer at the proper point, or 
the insertion of a pin through it, or the provision of other simple 
means, would remedy the difficulty. 

For the reasons given, the bill of complaint will be dismissed, with 
costs. 



GENERAL ELEOTHIC CO. v. ALLIS-CHALMERS CO. 
(District Court, D. New Jersey. June 26, 1912.) 

1. Patexts (§ ,H12*) — Infringement— Pkesumption feom Granting oi" Sepa- 

KAIE l'ATENTS. 

Thp presuuipHon Is that a flevlce for wblch a patent Is granted does 
not iiiriiiiKe a prlor patent 

llsfl. Note.— For other cases, see Patents^ Cent Dlg. §§ 543-549; Dec. 
. DIl;. s :n2.*] 

2, Paiknts (P .S28*) — Infringement — Electrioal Transfobmers. 

, Tlie.Mo.udy patent. No. 591,869, for an electrjc transformer, Is llmited 
by ihe prUir art to a transformer havlng two sepàraté vèntilatlng Sys- 
tems independently cohtrolled, one for coollng the coilsand the other 
tlic core. As so limited, held not Jnfringe»^ l^y, the device of the Niçhols 
IJîirent. No. 873,166, which does not contain such sepàrate ventllating 
s.vsleius. 

In Eqiiity. Suit by the General Electric Company against the Al- 
lis-Chahuers Company. On 6nal hearing. Decree for défendant 

Kerr, Page, Cooper & Hayward, and'Drury W. Coopei", for com- 

plai'-^i'^t.. ■ ■ 'ij ■ .■■■'' '.■ 

Lawrence K. Sager and Cliftbn V. Edwards (Thomas F. Sheridan, 
on the brief), for défendant ■ j; 

CROSS, District Judge., The patent in suit No. 591,869, issued Oc- 
tôber 19, 1897, to one Moody, for an electric transformer, was, as 
to: the claims in issue, together with othefs, sustained in the case of 
General Electric Co. v. Wagner Electric Mfg. Co. (C. C.) 123 Fed 
m î S; c, on Appeals, 130 FÎed. 772, 66,G.;Ç, A. 82. The objects of 
the iUyention as set f orth by the patentée are as follows : 

.' i "The présent InVention relat«8 to transforpieçs.specially Intended for very 
high yoltages, as tjWenty, tbpiUsfCnd to thirty ttiousajad volts, for exampje, and 
bas for one of Us objects' tpso arrange tlie eperglzlng-colls that they are 
wéll insniatèd from the sorroiiiidlng core and frbm each other, at the same 
tlnie provldlngsuitâbleâieàns: for ventilation. 

•li'vr 9viier casea «ee same toplc & S ifnUBBB lu Dàc. £ Àin.' DlSB. 1907 to date, A Rep'i' Indexée 
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"The invention also has for Its object to provide a transformer havirtg two 
complète and separately controlled Systems of cooling, one being for the coils, 
and tbe other for the lamlnàted core." 

And later and in the last clause of the spécification, he adds the 
f ollowing : 

"It wlll be seen that there are two separate ventilating Systems for cooling 
the transformer, one for the colis, the other for the iron, and that each of 
them is controlled independently of the other." 

That idea is conspicuously apparent throughout both the drawings 
and spécification. His invention mainly consisted in ventilating the 
coils and core of the transformer by two entirely separate and in- 
dependently controUable currents of air. Both the lower court and 
the Circuit Court of Appeals so f ound in what will hereafter be called 
the Wagner Case, and an examination of the prior art discloses that 
his patent, to be upheld, must necessarily be thus restricted. The 
opinion of, Judge Townsend, who spoke for the Second Circuit Court 
of Appeals, clearly sets forth the nature and character of Moody's 
invention in the f ollowing language: 

"The patented transformer comprises an outer Inclosing case mounted on 
a base provided with a çhamber open at the bottom for the admission of air 
or other Insulating médium. Within the sald case are primary and second- 
ary coils. vertically placed, and thé laminated core, horizoïltally plaeed and 
dlvided mto sections, separated by passages through whieh the insulating and 
cooling médium can flow. The fundamental principle of construction eon- 
sists in so inclosing the coils and their ventilating passages in an inner in- 
closing case, extending from a point at a considérable distance above the 
coils to a point equally below the colis, as to insure complète electrical and 
mechanical Insulation of the core and its ventilating system from the coils, 
and adapt it to independent régulation. It further conslstg in insulating the 
primary coils from the secondary colis, and providing ventilating spaces be- 
tween and around the coils in such a way as to materially reduce the quant- 
Ity' of heat-inclosing wrappings and still préserve sufficient electrical insula- 
tion. It is sufficient for the purpose of this inqulry to say that the patentée 
substituted for the large quantity of insulating covering required by the prior 
art a small amount of such mechanical insulation, and also ventilating air 
spaces, and thereby overcame the objections of overheatlng attendant upon 
the use of insulating material aloiie. One current of air enters at tbe base, 
passes up through the vertical passages betvpeen the coils. Another current 
passes up at the side, and through the horizontal passages between the lam- 
Jnations of the core, and to the outside of the case. It will be seen that there 
are two separate ventilating Systems for cooling the transformer, one for 
the coils, the other for the iron, and that each of them is controlled inde- 
pendently of the other." 

Several prior patents disclose substantially the features of the pat- 
ent iti suit, other than its dual ventilating system, but the nearest 
approach to it is perhaps found in a British patent No. 1051 of 1891 
to one Ferranti. Ferranti, however, did not show that the passages 
through the core werë independent and independently ventilated from 
the passages between and about the primary and secondary coils, 
and it was the absence of this feature, and this only, which apparently 
led the Circuit Court of Appeals in the Wagner Case to distinguish 
it from, and thus uphold, the patent in suit. That court said : 

"It is only by a considération of the objects sought and a comparlson of 
the results accomplished by the two déviées that the materiality of the dif- 
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î«ren^;çîLç bç détermine^. Gefler^lly speaklng, Ferrantl's flevlce does not 
ajpip^e^r.to be so constn^cted as to ^prpxldë for or promote cirçulàloj'y veatila- 
tlon. His air spaces 'not only serve to keepthe, poils cool, butalso to secure 
improved Insulatlon.' Moody's object Is 'prbvlàing sultable iheàns for veu- 
bUâtioiî ■ ♦ * ''' , ihy means of a current of air or other, insulatlng médium.* 
But, even If the Idea of ventilation Is sufflclénOy dlsclosed (and It Is men- 
tioned In Ferranti's spécification) hls construction precludes the possibllity 
of ventilation through separate and distinct passages about the prlmary and 
secondary colis insulated from each other and Independent of the transverse 
passages of the core, which is an essential élément of the Moody invention." 

In View of Ferranti, two prior patents to Moody, Nos. 516,829 
and 558,090, 1896, and a British patent, No. 9817, 1888, to Kapp, not 
pleaded, but offered in évidence herein, together with a publication 
known as "Kapp's Book on Transïormers," published May, 1895, it 
is obvious that the claims of the patent in suit must, as will pres- 
ently be shown, receive a narrow construction. In the Moody pat- 
ent, Np. 516,829 (1894), there is shown a transformer inclosed in 
a casing, and cooled by an upward flow of air, "through or about 
the transformer of other electric apparatus dépendent upon and con- 
trolled by the flow of current through its coils." He, furthermore, 
arranges by means of an âutorriatic pump to increase the flow of cool- 
ing liquid when the load upon the transformer is hëavy, and to eut 
it ofï when it is light. In Moody's patent. No. 558,090 (1896), the 
transformer, as in the patent in suit, is inclosed in a casing and sup- 
ported by a base. In both of them the laminse of the core lie in 
horizontal , planes, the primary and secondary windings are subdi- 
vided into coil sections in vertical planes within the core, which sec- 
tions are spaced apart to ' provide vertical ventilation. The cooling 
médium provided is oil and not air, although the patent suggest a 
modified use of the latter under certain conditions. This patent shows 
a transformer construction which, in its gênerai features, is not unlike 
that of the patent in suit. True, as just stated, it used oil as a cool- 
ing médium, but the use of air for that purpose was old and shown 
in a patent to Thomson, No. 387,123 (1888), and in Moody No. 516,- 
829, and it would not, under the circumstances, hâve involved in- 
vention to provide meaUs for forcing air through the spaces between 
the coil sections and through, the air spaces in the spacing blocks 
about ànd adjoîning the irpn core. In the Kapp Britisb patent, the 
primary and secondary windings form s€parate coil sections which 
are insulated from each other and from the core by partitions of 
insulating material, which project beyond the windings, as they do 
in the patent in suit, and also in Ferranti. Indeed, Mr. Moody tes- 
tifies: , ' ,i" ' ■ ' ■ ," 

"That in dev^loplng the i^§^ covered by t^e patent in suit I conslder that 
I did nothlng ,;içw witb rete4-en.ce to provldiiig propei- leakage distances on 
the spaced insulàtibri." ' 

/ Kaïip alsb p'fôVidës' vèntîl.atirig spaces in the core. Thus he says: 

''Sultable spaqes, for ,ypii;tllat}on belng provided ioMgitudinally in eaéh such 
horizontal 'grbup (oï''lanjliaœ) t'rdesired," : "■ ' ', ^ 
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Without stopping to discuss the pertinent disclosures of Kapp's 
book on transformers, attention will now be more particularly direct- 
ed to the patent of Ferranti, which so closely approximates the dis- 
closures of the patent in suit, as to demand what alone the Court of 
Appeals in the Wagner Case allowed, a limited construction of its 
claims. 

Ferranti's transformer shows the core in sections and spaced apart, 
which spacing is lil<ewise true in respect of its primary and secondary 
windings. In thèse spacings insulating casings or partitions are set, 
which insulate the coil sections from the core, which casings are also 
spaced from the coil sections so as to permit the air to contact with 
the coils. Ferranti thus describes their purpose and opération ; 

"Between the iron and tbe Inner set of conduetor coils of a converter, I 
also maintain an air space and also between this set of conduetor colis and 
the next set and if there are more sets an air space between each and also 
an air space between the exterior of the outer coil and the portions of the 
iron rings which go ontslde it — thèse air spaces not only serve to keep the 
coils cool, but also to secure improved insulation. For keeplng the coils at 
the proper distance apart one from the other and from the iron I employ 
distance pièces of insulating materia] placed between them. 

"Each' conduetor coil is also subdivided into a number of parallel rings or 
sections as described in the spécification above mentioned. In other fornis 
of converters the division of the coils and séparation of the irons may sini- 
llarly be carried ont. 

"In addition to using distance pièces for separating the primary and sec- 
ondary coils from one another and from the iron and making air spaces be- 
tween them I in some cases use cylindrical divisions of cured ebonlte or 
like insulating material held midway between them in the center of the air 
spaces." 

Ferranti has two sets of air passages, one for the core and the other 
for the coils, but both sets open at the bottom and at the top into a 
common air chamber; hence he did not provide two independent and 
independently regulated Systems of ventilation as did Moody. 

Sufficient has been said to show that Moody wrought in an art 
already crowded, and, while he unquestionably made an advance 
therein, still, under the circumstances, he must, as already stated, be 
restricted to substantially what he has shown and claimed, and thus 
restricted the defendant's device does not infringe the claims in issue. 

[1] Moreover, the defendant's transformer is made in substantial 
conformity with a patent to Nichols No. 873,166 (1907). That pat- 
ent was issued in the face of the patent in suit, which it was avowedly 
intended to avoid, and which the examiner in the Patent Office evi- 
dently beheved it did avoid. The Nichols' patent is to say the least 
prima facie valid, and carries with it the presumption that it does not 
infringe the complainant's patent. Corning et al. v. Burden, 15 How. 
252, 270, 14 L. Ed. 683; Boyd v. Janesville, 158 U. S. 260, 261, 15 
Sup. Ct. 837, 39 L. Ed. 973; Kokomo Fence Machine Co. v. Kitsel- 
man, 189 U. S. 8, 23, 23 Sup. Ct. 521, 47 L. Ed. 689; Union Match 
Co. V. Diamond Match Co., 89 C. C. A. 172, 162 Fed. 148, 156; N. 
J. Wire Cloth Co. v. Buffalo Expanded Métal Co. (C. C.) 131 Fed. 
265, 268, affirmed without opinion 135 Fèd. 1021, 68 C. C. A. 672. 
197 F.— 36 , 
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;[2] Furtherraofe, the fundamental feature ofthe Môocjy patent, 
ak'ibove declared, is not îound in the âlleged infringing dévice. In 
tHis respect tliè def endant's construction follows thé prier art far itiore 
closely than it follows the patent under considération. Two independ- 
erit and independently regufeted sets of passages for the circulation 
of a cooling médium, one throùgh the transverse passages of the core 
and the other through and hetween the coil sections, canhot be found 
in the def endant's transformer. In it the air flows from a common 
chamber below, and, af fer passing through between the coils and 
through the vertical passages adjoining the core, is reunited in a com- 
mon chamber at the top. Ail of thé air which passés through its 
transformer enters ât a single inlet at the bottorri and passes out 
through a common ôutlet at the top, and there is absolutely no means 
providedjor independently régulating the two currents, which isun- 
doubtedly a valuable feature, since the lieating of the core is a con- 
stant factor, while that of the coils is variable and dépendent upon 
the load- which ffôm time to time théy carry. Furthermore, the dle- 
fendaiit's "construction has no ventilating, passages through the core 
itself, since its laminse are not divided into sections as called for by the 
Moody patent. Hence, as above stated, it does not hâve the two sets 
of passages called foi* by claim 4-, -which form "independent cooling 
and ventilating Systems, oije for the coils, and one f qr the core," each 
of which "is controlled independently of the other." , , , ;• 

Claim ir is upheld in the Wagner Gase, because Ferranti had not 
showu' the independently fëgulated dual ventilating System of Moody, 
which was declared to be the essential feature of his invention. Thus 
defined and limited, the défendant does not , infringe the claim, be- 
cause, as already shown, its device does not bave t;wo independent 
sets of ventilating passages. It has no ventilating . passages at ail 
through the core, nor, again, does it, hâve insulating casings projected 
above and below the ends of the coils, as requiredby the complain- 
ant's patent wherein èach pf the coils bas complefely inclosing it and 
extending beyond its end, an insulated casing. The eomplainant con- 
tends, howe-yer, that the so-called washers of the def endant's con- 
struction arç the casings just referred to. But this is not so. They 
are rather, partitions sucli as were shown in the prior art. They are 
independçnt of the casings, which do not extend beyond the ends of 
the coils. 

Moreover, the complainant's expert testified upon his direct exam- 
ination in respect of Moody's invention as embodied in the patent in 
suit, as follows: 

"Moody fà'ced the serlous ■problem of màiang a blgh potential transformer 
of large ctirrèut capaclty which could be ciaoled by air, and ^ould keep eleo- 
tricaily opeçative, and strong in spite of the passage a^d: transformation 
through its, méehanism of large quantlties of èleçtrica,! energy. He solved 
the probleliï by combinlhg féatutës of construction which would (a) minimlze 
the covèrlng necéssary tO insulate Indlviduail coils of Wiré, and thus greatly' 
assist conduction and convectlon of heat fïom conductors of lp.rge currents; 
(b) s^ure the necessaryr ihigh insulation between adjacent fractions of the 
sariië windlng, and between the fwo windings collectlveiy considered, and be-" 
tween ail of the windings and the core, by using refractory solid màterial 
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and air spaces ; (c) provide for varying to any desired extent tlie total and 
relative ventilation of the two gênerai divisions of the structure, the core on 
the one hand and the coils on the ottier." 

Upôn cross-examination, on being asked in substance whether the 
defendant's transforther embodied the three features of construction 
above set forth, he replied : 

"I understand it embodies ail of the features quoted in the question, except 
that of the relative ventilation of the two gênerai divisions of tlie structure. 
The core on one hand, and the coils on the other." 

And under further cross-examination unqualifiedly admitted that 
the features of paragraplis "a" and "b" were not novel with Moody, 
from which it follows that the one and only novel feature of the pat- 
ent in suit, as set forth in paragraph "c" above, is not found in the 
defendant's transformer, which conclusion, moreover, seems to be 
demanded in view of the prior art as above outlined. 

The bill of complaint will be dismissed with costs. 



CHEATHAM ELECTRIC SWITCHING DBVICE CO. v. TRANSIT 
DEVELOPMENT CO. et al. 

(District Court, E. D. New York. July 1, 1912.) 

1. Papents (§ 326*) — Stjits fob Inpeinqement — Violation or Injunction. 

Défendants required to pay for the expense and trouble caused to 
complainant in bringing proceedings for contempt for violation of an in- 
junetion against infringement of a patent for an electric switch, where, 
although they had disconnected and ceased to use the infringing devicesj 
they had not been removed. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 613-619; Dec. 
Dig. § 326.*] 

2. Patents (§ 276*) — Suit foe Inpbinqement — Evidence — Effect of Peior 

ad.judicati0n. 

The verdict of a, jury, in an action at law awarding damages for the 
infringement of a patent, while it establishes the validity of the patent 
as between the parties, does not disclose the construction placed upon it 
by the jury or what clainis in suit were held valid, and does not there- 
• fore afford a basis upon which a court of equity in a subséquent suit 
between the same parties can détermine the question of infringement by 
a différent dêvice, without further évidence. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 240, 432-434; 
Dec. Dig. § 276.*] 

3. Patents (§ 314*) — Suit foé Infbingement — Takikg or Testimont. 

A motion to require the testimony to be taken orally in court on the 
trial in an equity ^uit for infringement of a patent denied. 

[Ed. Note.^For other cases, see Patents, Cent. Dig. §§ 550-553; Dec. 
Dig. § 314.*] 

In Equity. Suit by the Gheatham Electric Switching Device Company 
against the Transit Development Company, Nassau Electric Railroad 
Company, and American Automatic Switch Company. On varions 
motions by complainant. '■ 

•For otliei; case? see same topic & § nximber In Dec. ^ Am. pigs. 1907 to date, & Refl'r ludexes 
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0, Ellery Edwards,; Jr., of Ne^ York City, for complaînanî. 
Kiddle & Wendell, of New York City, for défendants. 

CHATFIELD, District Judge. The complainant has brought on 
various motions in the présent action, which hâve been argued to- 
gether, but which must be considered separately. , i; i 

The présent action is that in which the American Automatic Switch 
Company was'released as a party défendant, upon the détermination 
of a plea interposed by it (Cheatham Electric Switching Device Co. v. 
Transit Development Co. et al. [C. C] 191 Fed. 727), and in which 
a tepiporary injunctioij ,was granted agairist the usé of the device 
referred to throughout thèse papers as Type 14, whicli had been the 
basis of a preceding action brought by this complainant against the 
two, défendants, the Transit Development Company. and the Nassau 
Electric Railroad Company, with référence to 'the use and mainte- 
nance of eight of thèse Type 14 devices, ,under claims.l and 2 of 
patent No. 917,541, and claim 3 of patent No. 612,702, owned by the 
complainant. 

The former action as to thèse eight devices was tried before a jury 
andiresUlted in a verdict for , the complainant, which was affirmed 
upon appeal, 194 Fed. 963. For the présent, therefore, it may be 
considered as settled that a device of the sort known as Type 14 has 
been adjudicâted to be an infringement of the specified claims of the 
Cheathain patents above named, and that the défendants in the 
prefeertt action hâve been enjoined from maintaining or using, pending 
final hearing, any structures embodying the inventions in thèse claims 
of thèse patents, and from infringing them in any way whatever. 

[1] The first motion is an application to punish thèse défendants 
for contempt for a violation of this last temporary injunction. The 
complainant has pointed out certain places in the city of Brooklyn, at 
which the Transit Development Company maintained or allowed to 
remaiiji, upon the tracks of the Nassau Electric Railroad Company, 
the so-called trolley pan. or framework attached to the trolley wire, 
which, when connected, was used as a part of the device Type 14, 
and which was the subject of the action at law. 

Upon the argument of the motion it was admitted that the trolley 
pans had not been removed, but their qse or active maintenance was 
denied,: and a willingness to take the trolley pans from the wires was 
expressed; the delay being apparently not for any improper purpose, 
nor for intended défiance of the court's order. 

Before this motion was finally argued and submitted, the com- 
plainant called the attention of the court and of the défendants to 
a niairitehance of two more similar Type 14 deviceS, which were' over- 
looked by the défendants previously. Before the final submission, 
allofi: the 'Type 14 coritactors hâd been actually, removed from the 
lines of the Nassau Electric Railroad Company. But on this final 
argument further affidavits were présent ed, to the effect that the 
défendant the Transit Development Company was maintaining and 
repairing switches on tracks of two other railroads forming a part 
of the'FroÔklyh Rapid Transit system; and that thèse devices and 
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their maintenance by one of the défendants to this action was in 
violation of the provisions of the injunction which, while expressed 
in language applicable to both défendants, nevertheless would cover 
an infringement by either one alone. The défendant the Transit 
Development Company thereupon, and within seven days after the 
argument of the motion, removed from the wires of ail of the com- 
panies pointed out or found in the Brooklyn Rapid Transit System, 
every trolley pan or contacter of the style known as Type 14, and 
they therefore ask that they be relieved from any punishment for 
the alleged unintentional, and immaterial violation of the strict terms 
of the injunction order. 

It would seem that the delay in removing the original trolley pans, 
in the place of merely disconnecting the wires operating the same, 
was not such a contempt as should be punished,, beyond the expense 
of ascertaining whether the défendants had complied with the or- 
ders of the court. And in the same way, the failure on the part of 
one défendant to avoid the use of similar structures upon the other 
Systems, cannot be justified, but is nevertheless somewhat excusable, 
inasmuch as it was remedied as soon as pointed out. 

The complainant, however, having been put to the expense of 
bringing the matter to the attention of the défendants, and while 
admitting their good faith, being compelled to bring, at the cost of its 
own time and effort, the défendants to a realization of the facts, 
should^ not be left entirely without a remedy. The légal expense 
connected with the first application bas been stated under oath to be 
$75, and the witness Cheatham was shown by the affidavits to hâve 
devoted considérable time to an inspection of the devices necessary 
to making said motion. 

It would seem that a déniai of the motion to punish, the défend- 
ants for contempt, upon the payment of $50 by the Nassau Electric 
Railroad Company, and $100 by the Transit , Development Company, 
to the complainant, would be équitable under the circumstances. 

The second motion is an application by the complainant to punish 
the défendants for the making, using, and selliiig of certain devices 
known as "Type 15" switch. 

The third motion, which can be considered therewith, was for an 
injunction, pending the trial of the action, against further construc- 
tion, use, or sale of this American Automatic Switch "Type 15." 

The fourth motion, which can also be considered with Nos. 2 and 
3, is for an order to compel the défendants to remove, from tracks 
and wires within their jurisdiction, ail the switch devices known as 
either 14 or 15, and which are maintained orused by either of the 
défendants. 

As- to this last: motion, with respect to Type 14, the affidavits show 
that' compliance has now been had; but, if not, the complainant would 
be entitled to hâve structures of that sort removed forthwith. 

[2] As to Type 15, the entire question dépends upon the effect 
of the verdict in the action at law above refferred to, with relation to 
claims 1 and 2 of the last Oheatham patent, and daim 3 of the earlier 



patent, and.the évidence, presented ^s, to the alleged infringement by 
theTypç 15- ,^yvitch;of, thèse daims/,':-. ,. ., ■ ... . : 

An exanairiaiiprijOf the claiins and of. the record in tl;ie '^ariier suit, 
with the ch'ajgeVto ,the j.ury and the opinion of the Court 6f Appeals, 
rt^akes it plam that çlaini.3, of patent No. 612,702 gave a patent for 
a 'structure, so arràn^çjd.as to acconlplish the desired object by a 
deY/çç nçver beforç.,made in that form; while claims 1 and 2 of 
patent; No. 917,541. cciyer an improved device for the same gênerai 
purpÔse,'and to a certain extent using .équivalents for the éléments of 
thé device shown in'the other, .patent, b,ut yet having substaptial différ- 
ences m the arrangement ôf parts, so as to perform différent functions 
and produce a différent combinatipn. That is, claims 1 àhd 2 of the 
later patent prove ihë eaWier patent tb hâve been thât of a com- 
bination or of a device to accomplish a particular object in a pâr- 
ticular 'wây, rather' thân, the patent for a rnethod or process of con- 
trolling a switch point by means oî an electric current, to be used 
by the motorman, and as opéra ted by any structure producing that 
resuit. ' , 

The questions submjtted to the jury were not divided into spé- 
cifie queries, nor did thè verdict of the jury specify which of the 
claims was valid, or whether both were valid, nor which of the claims 
was inf ringed, nor whethqr both vipère inf ringed. 

The verdict of the jury' rendersresàdjudicata as to the complainant 
and the défendants or théir successors (it happens that they are the 
same parties in this action) the précise question only which was sùb- 
mitted to the jury, nkmely, whether or not, upon any bf the grounds 
upon Which a verdict coûld dépend, the complainant had sustained the 
burden of proof . Russèllv. Place, 94 U. S. 606, 24 L. Ed. 214. 

It must follpw therefore that if the same défendants were using, 
making, or maintâirii'ng the device Type 14, and any of the présent 
mfations shôûld be'made'upon facts not denied or not Successfiilly dis- 
puted by the défendants, the motion should be granted. It would 
be apparent that^'ùnder those circumstances, a détermination bf thè 
sarrie is'âùe betweeh the same parties, knd with relation to the same 
subject-mattér, ôr identically similar sùbject-matter, wbuld hâve to be 
followed by the same resuit, unless newly discoVered évidence, or 
some mistake bf fâct, appèialéd to the discrétion of the court, and a 
new trial was granted if that cotild still be done. In an equity ac- 
tion the court wbuld procêed on the theory that the adjudication in 
the action at law was valid, and wbuld not attack it collaterally as 
to the claims therèin nanied. 

But Type 15 provides a différent object or device as the subject- 
matter of the présent action. ' The corhplainant contends that, for the 
purposes of ail thèse motions, the court can décide that Type 15 is 
opetated, maintained,:and cônstructed'bythe use of rtiechanical parts, 
which are merely the équivalents and are identical with the parts îrt 
Type 14:; and that this court C3ji,> by. an inspection of;thê structure 
alpfie, détermine not cinly that a temporary injùnction should issue, 
but, iSubstantially, that Judgment absolute should be given without the 
t^k^ng of testjnipny other than that Which is presented lupon this mo- 
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tion, whether the présent action be brought before the court or before 
a jury. 

But this method of proceeding does not appeal to the court. An 
action at law to recover damages for an in fr ingénient of patent is 
allowed by statute. It is apparent, from the course of the trial of 
such actions as bave been tried by a jury, that the verdict of a jury, 
while satisfactory in many ways, does not give the court the founda- 
tion for an intelHgent statement of its interprétation of the letters 
patent whîch is afforded by a trial under the equity rules. But assum- 
ing that the action at law and the verdict of a jury has established 
the rights to an adjudication, or is équivalent to «stablishing the doc- 
trine of stare decisis, so far as the présent validity of the patent is 
concerned, upon the claims tested, nevertheless, to ask a court of 
equity to treat the verdict of the jury as équivalent, for ail purposes, 
to the décision of a court of equity, and to, in effect, give final judg- 
ment, not only upon an interprétation of the patent, but upon an in- 
terprétation of what particular issue was picked ont and found by 
the jury in the complainant's favor, as a sufficient basis for its ver- 
dict, is not, in the opinion of this court, a safe method of procédure. 
The quickest way to save time would bave been to bring this action 
at law, and to bring the case on for trial immediately before a jury, 
if the trial of the first action in that way has proven so satisfactory. 

Ail of thèse motions, therefore, résolve themselves into a simple 
question, as to whether this court of equity is satisfied, upon a prima 
facie détermination of validity of some claims of one or the otber or 
both of the Cheatham patents, to hold that the présent f orm of device, 
that is. Type 15, is such a plain infringement that none of the dé- 
fenses which may be interposed under the answer give any possible 
hope of success. 

Under the présent doctrine of the law with relation to preliminary 
injunctions, and considering the fact that the damages in the action 
at law were computed upon royalties, so that, if the complainant 
herein eventually prevails, he will be entitled only to bis damages 
caused by the necessity of bringing the action, and to royalties for 
the use of the alleged inf ringing device, it does not seem to the court 
that any preliminary injunction should issue. 

But as validity might be presumed, and as the question of infringe- 
ment could perhaps be dispo=ed of now, the court will, from time to 
time, as a condition for refusing to grant the injunction, if the com- 
plainant so desires, direct that the défendants give security, at the rate 
of the probable costs and damages on each device as allowed in the 
former action, for ail devices of Type 15 installed up to the time of 
the triab 

[3] The.fifth motion is an application to bave the court apply a 
rule now existing in the Southern district of New York, under which 
the testimony is to be taken orally in court on the trial. In a case 
brought by the National Equipment Company, this practice has been 
approved by a décision rendered upon appeal, March 2, 1912, in the 
Circuit Court of Appeals for the Second Circuit. It has always been 
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assurne4,m,tlîis district, even thouglj th.^pple, has Jîpt b,een put in ap- 
plication in any reportée! case, that the District Court has power, un- 
der the-sixty-seventh rule in equity, toj permit one;par.ty to cause the 
whole of t}ae testimony to be presented orally in court uppn final hear- 
ing. ^ If the court has the power, to permit this, it has always been 
considered that if the court does permit it, and so orders, the other 
parties to the suit must obey. The Circuit Court of Appeals has up- 
held the idea that has been prévalent in this district, and this court 
feels thatithere is no reason why any patent case might not be heard 
in open court, if the engagements of the court permit this to be done. 
But whether it would prove advi sable to sit in- continuous sessions, 
and without révision of testimony, does not answer itself . Under the 
présent condition of the calendars andthe work of this court, it would 
not be advisable to establish this pracfice, and the court sees no rea- 
son to enter into a discussion as to the advantages or disadvantages 
that might follow that matter. The affidavits show, if the complain- 
ant be correct in his ideas, that the record will be short, and neither 
the question of expense nor saving of time seems to be of controlling 
importance., , 

It would seera therefore that the motion to hâve the witnesses heard 
at final hearing is unnecessary, and that the court need not establish 
a praçtice in this case which might appeal to it in a case where the 
ordinary course of procédure would cause hardship. 



COLDWBLIj-GILDARD CO. et àl. v. STAFFOED CO. 

(Dis i-ict Court. D. Massachusetts. June 27, 1912.) 

No. 156 Equity. (C. C. No. 683). 

1. Patents ,(§ 141*) — Reibsues — New Claims fob Sepaeate and Distinct 

Parts of Invention. 

Uader tàe provision of Rev. St. § 4916 (U. S. Comp. St. 1901, p. 3393), 
authorizlng reissue of defective patents, that "the Conimissloner may, 
• In his discrétion, cause several patents to be issued for distinct and 
sépara te parts of the thing pateuted, upon demand of the appllcant," he 
may àlso allow new and separate claims for such separate and distinct 
parts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 206-213; Dec. 
I Dig. § 141.* 

Grounds for reissue of patents, see note to General Electric Co. v. 
Eichmond St. & I. Ry. Co., 102 C. 0. A. 145.] 

2. Patents (§ 141*) — Reissue — Validity— Idbntiit or Invention — "Same 
■. Invjintion." 

The question whether a relfsue patent Is for the "same invention^" 
wlthln Rev. St. § 4916 (U. S. Coaip. St. 1901, p. 3393), should be consid- 
ered not merely as a verbal question, but as a substantlal question to be 
■; solved by référence to the structure Itself as well as to the spécification 
and claims. The reissue may properly correct insofflciency of description 
of what Is clearly sbown in drawings as an obvious feature of the struc- 
ture and may add claims adéquate to protect the substance of an inven- 

fFoT oiber cassa see Same tQDle & S nciiibeb in DeQ. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlon or Inventions tttat falrly appear In the original and which tbe In- 
ventor sought to protect. 

[Ed. Note.— For ottier cases, see Patents, Cent. Dig. §§ 206-213; Dec. 
Dig. § 141.* 

For other définitions, see Words and Phrases, vol 7, p. 6323.] 

3. Patents (§ .328*) — Vaudity aNd Infbingement — Stop-Motion for Looms. 
Tiie Coldwell & Gildard reissue patent, No. 11,923 (original No. 637,- 
234), for a stop-motion for looms, covers, as did the original, as a sep- 
arate Invention, a spécial forni of drop-bar capable of use vvlth either 
mechanically or electrically operated stop-motions which discloses pat- 
entable invention and merit in that It prevents the chafing of the warp 
threads. Such feature is more fully covered in the new claims of the 
reissue, which are within the invention of the original patent, and valid; 
also, hêld infringed. 

In Equity. Suit by the Cpldwell-Gildard Company and others against 
the Staiïord Company. On final hearing. Decree for complainants. 

Fish, Richardson, Herrick & Neave, for complainants. 
William A. Copeland and Wilmarth H. Thurston, for défendant. 

BROWN, District Judge. This is a bill charging infringement of 
reissued letters patent to Coldwell & Gildard No. 11,923, July 30, 
1901, applied for October 3, 1900. The original patent is No. 637,234, 
applied for November 17, 1898, granted November 21, 1899. 

Claims 19 to 30, inclusive, excepting claim 26, are in issue. Thèse 
are new claims not found in the original, but first found in the reis- 
sue. In the original the spécification states : 

"Our invention relates to improvements in stop-motions for looms, and par- 
ticularly to that class wherein an electrical current is employed for setting 
the stop-motion and is established by the breaking of one or more warp 
threads." 

Excepting claims 1 and 2 for a spécial drop-bar as an article of 
manufacture, the claims of the original patent are for an electrically 
operated stop-motion. There clearly appears an intention to claim 
the drop-bars themselves as an invention distinguishable from the 
combination of thèse drop-bars with electrical means for operating 
the devices that stop the loom. 

The claims in suit are not limited to electrically operated stop-mo- 
tions, but relate principally to an arrangement and construction of 
drop-bars suitable for use with mechanically operated stop-motions 
as well as with electrically operated stop-motions. The défenses are 
(1) invalidity of the reissue, (2) anticipation, (3) noninvention. 

The gênerai principle of the warp stop-motion is that the breaking 
of a thread serves to release a drop-bar whose fall actuates a device 
which stops the loom. Drop-bars hung upon warp threads, released 
by the breaking of the thread, and serving by their fall to actuate 
mechanical or electrical agencies and thus stop the loom, were very 
old. The art is full of such devices, and it is said) that prior to 1908 
there were in différent countries about 200 patents for warp stop- 
motions. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



: The de;|!eiidant's briptf, atpîtçsi that ia thei^prior art M?ere;itwo gcBeral 
forms: Mechanical stop-motions in which the droppiîig-of' a drop- 
bari stops the loom solély by irièchaniGal meails/aW eleétrical stop- 
motions in which the dropping of the bar closes an éleétrïc circuit, 
thus acftiatiùg'the stôjppîng devicè. ■' '' ' ' -'"■■ ■' ' 

'Ih^^'thè'"dfi^nal pat'enf'i^ circuit normally open; 

btif plos.ed.'tipbri ihe'brf'a^iiig ol, a wârp^ ïhread/tTirougK ,t^^^ of 

its drop-bar, iTliecbmplainants State tbiat the original patent discloses 
an arraiïgetnent and construction ofdrop*bars which is' new and val- 
uable iW thi^t it prevétos thé chafing of the threads ; that thîs'is eqiially 
ya,!l,ij'^'l:^r^'j.W|itether:the ippijnis ''knbçk,eâ'o,î^''/.l^y:de.ctrical pr,by purely 
méchamcal rrieans; aiid that the drop-bars are usedby^the parties 
complainant in both ways,, , . , ; 

' If iS 'gaid'that thè'daïigér of breakîrtg''threàds' was reâl, and that 
it wâè •tiighly désirable that thé drop-bars, întroduced to dëtétt breaks, 
should not themselves he a cause of ,breakage by chafing thé threads. 

Tbe;:Coldwelli& GildaM invention; i itis said, is; the calmination 
of the art in this direction, ",since each thread is exposed.to only the 
slight frictioh bf a single light dïrpp-bar which is f ree ^o'-vibrate up 
ând down pf'transversely, and îs whoUy relieved from the crowding 
and chàfirigeffect of the adjacent drop-bat"s." , / 

That there is. substaritiàl nierît , in the anti-friction féâtufe is satis- 
f aetorily ëhowri by the testiihony of practical men and by' thé éxtensive 
use bf the invéntibti. Thiè' féature' is especially valuàble with soft and 
délicate threads and in the manufacture of high sîeyéd goods with 
from 96 to' 128 threads to the inch. 

The application for àf-çissue was filed a, little more than lO mbnths 
after the date of the original patent. 

It is not disputed by complainants that the claims of the reissue 
and of the: original are of véry différent scope. It is said, however, 
that the claims added by the reissue cover the Warp stop-mechanism 
shown in Fig. 5 and described in the original spécification, withoùt 
the unnecessary limitation to electricat connections and with express 
référence toavoidance ol chafing. ' ■ - ' 

The right is asserted to make thèse claims as for néW and useful 
subcombiriations of the etitire ColdWell & Gildard machine not ade- 
quately protected by the original patent. 

The défendant contends 'that each original claim, except claims 1 
and 2, is limited toelectrical opération and is for an organized stop- 
motion, and'inciudes the parts necessary to close thé circuit, and that 
nobne of thénèw clainis is for an orgaMzed stop-motion;' that- each 
new claim of the reissue is for a combinâtion différent from thé corn- 
binations of the originalf 'patent and therefore for an entirely différent 
invention. It is also said that each claim is for an invention differeni 
from anything pointed iout of referred to as an invention in the 
original Coldwell' &' Gildard patent: It is fiirther argued that the 
patentées never had any idea or conception of using thèse parts in 
a mechanical stop-motion, but that this was a subséquent discovefy 
made by others after the issue pf, the original patent. 
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Upôn the question of the known or obvious applicability of the 
drop-bar arrangement for use btherwise than in an electrical com- 
bination, the briefs touch very lightly; both briefs make the state- 
ment, hbwever, that it was well known that the fall of a drop-bar 
could stop a loom either by closing a circuit or by coming into the 
way of some reciprocating part. The testimony of def endant's expert 
Randall is cited to that effect. i 

As bearing upon the question of the right to reissue, however, it 
should be noted that in the original as well as in the reissued patent 
there are claims for the drop-bars as an invention independent of thé 
combinations in which the drop-bars are éléments, and that there is 
in the original a référence to the subject of chafing which seems inac- 
curate and inadéquate and properly amendable. The amendment in 
this particular, which makes Spécial référence to the shape of the 
drop-bars in connection with the subject of chaiing, cannot be said 
to be the improper introduction of new matter, but rather a permissi- 
ble correction of an inaccurate and inadéquate description. The de- 
fendant is not charged with infrin'gement of the drop-bar claims since 
claims 1 and 2 are each limited to a spécial form of drop-bar not 
used by the défendant. In ,view of the testimony as to the use of 
both mechanical and electric devices to stop the loom, infringement 
of claims 1 and 2 could not be avoided by using drop-bars of the spé- 
cial construction shown to actuate purely mechanical means to knock 
ofï the loom. 

The évidence shows that the drop-bars themselves are applicable 
to both forms of stop-motion. Drop-bars are so old a device that 
the claims 1 and 2 for "drop-bars" could hardly be limited to mère 
parts of an electrical combination, or to drop-bars only when used in 
an electrical combination. It may be said, therefore, in respect to the 
def endant's contention that the patentées never had any idea or con- 
ception of using thèse parts in a mechanical stop-motion, that they 
claimed certain parts broadly as "drop-bar?" without limitation. Pre- 
sumably they are claimed in the ordinary significance which thèse 
terms hâve in the art. 

In considering the question of thè validity of the reissue we must 
look at the original patent as a whole, to the description and claims 
for improved drop-bars, as well as to the claims for electrically op- 
erated stop-motions. 

[1] By reason of the limited and spécifie character of the claims 
for drop-bars, the patent as originally issued did not secure to the 
patentée wbat is proved to bave been a feature of much practical 
importance— the anti- friction feature. This involves not only the 
shape and character of the drop-bars, but the mode of their suspen- 
sion and their location in respect to the warp thread. If we regard 
the new: claims as for the drop-bars in the spécifie location and ar- 
rangement, shown in the original patent, this is not new matter, but is 
making the claims correspond to what is clearly shown. As the orig- 
inal patent has claims which are not limited to an electrical connection, 
there seenis no reason why the reissue patent should not also bave 
additional claims that are not so limited, provided they do not come 
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^Y^thiIl the. prohibition cf. nfi:w matter and otherwise comply.witli the 
cdriditfon^'ol fhe reissyë kêc^tîoti.' 'ëVctibn'4916/Re\'rStàts;'' Oiie pro- 
visfen bf.that Sectioii'i^V; " '"'' T^'^' ■' '"' '''" ' ■'';' "'■ 

., "The Gpii^ijssioner ii^ay ^ his- dlscretlop, cause seve^a^ pa,ten,ts. to be is- 
sued for distinct and sépara te parts of tliè thing patented, upon demand oï 
thë a^îilicant,""fetc. ' iî- '..'■<■ >; ■ ,; ■■. ' , 

If this may be donc in several patents, "why may it notequally well 
be doneinrseparate clairiïs forj^uch separatC! and distinct parts ? 

■ Tih€[ dases as to reissue under section 4916 are véry nhnierous and 
difËcUlt of reconciliationî ' 'îPhe complainant relies oii ToplifE v. Top- 
liff.'HSîU. S. 156, 12 Sup."Ct;i82S, 35'îv.'Ed. 658, to /support the^right 
to'STeissue with new or=btx)adened cldJms to cover an inîtention set 
{orthi'in;t?hê 'original patèfïtli. ' ,;::i-;'; .'■'•'■■•'' "■■■■•■ " 

_ Coinplainants contend that, Where the original patent iacks claims 
tb covëf 'properly an in\*ention thereih set forth, it is f'inoperative 
by reasoa Jôf a defectivfi or insufficient spécification."' (Phey cite also 
the detSsion of the CirciiifGourt of Appéals of this circuit in Hough- 
tonv. Whitin- Machihe Works, 153Fed. 740, 83 C. G. A. 84; Jenkins 
V. Stetsoft (C. G.) 32 Fed. 398; Universai Gaster fe Eoundry Go. v. 
M. B. Sehènck Co.-(C. G.} 165 Fed. 344-; John Kïtchen, Jr., v. Levi- 
son, 188 Fed; 658, 110 G. G. A. 424 ; Grbwn CoA: & Seal Go. v. Alumi- 
num Stopper Go., 108 Fed'.' 845, 48 G. G. A. 72;. Hobbs v. Beach, 180 
U. S. ' 383, 394, 21 Sup. Gt. 409, 45 L. Ed. 586. ' 

Section 4916 expressly recognizes that rights to a reissue may exist 
for distinct and separate parts a:s well as for "the thing patented." 
Of courâe, it is familiar law that iri one patent may bé many inven- 
tions each the subject of a distinct claim. Leeds & Gatlin v. Victor 
Talkin^ Machine Go., 213 U.S. 301, 29 Sup. Ct. 495, 53 L.Ed. 805. 

Counsel for the complàinants well states the difficulty which arises 
upon attempting to détermine from the original claims the question 
whether the reissue is "for the same invention." 

"Of course, If the words of tïie reissue stffitijte, providing that the Commls- 
sioner may cause a new patejjt to be issilèdf'for the same invention,' should 
be puslied to their logical extrême, it would render the reissue statute an 
absurdity. The reasoning would run as follows: The invention patented is 
that which is covered by thë claims; therefore, if the claims are broadened 
or changed in ariy material particular, the new patent is not 'for the same 
invention.' ' Ttiis would, of coiirse, reduce the law of reissues to the mère 
correction of évident blunders in the drawlngs or description (which are of 
comparatlv^ly infrequent occurrence), and would depriye the statute of any 
substantial bénéficiai , effect". . 

[2] The question whether the reissue îs for the "same invention" 
should be considered not, merely as a verbal question, but as a sub- 
stantial question to be solved by référence to the Structure itself, as 
WèllaS to the spécification and claims. The reissue may properly cor- 
rect insufficiency of description of what is clearly shOwn in drawings 
as an obvioùs feature of the structure, and may add claims adéquate 
to proteCt the substance of an invention or inventions that fairly ap- 
peâr in thè original, and which the inventor sought to prbtect. A 
proper distinction is to be drawn, of course, between cases of this 
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character and cases in which it is sought to, make over an old patent, 
and bylingenîôus afterthought, either with the assistance of new mat- 
tèr'of hy a new version ôf old matter, put into a patent whât wap not 
there before. Hère there seems to be merely a legitimate attempt 
fô sidt. forth, in f)roper and sufficient tèrms, and to xlaim that which 
can be ■vetified by référence to the structure itself as well as to the 
tei'ms of the piatént. 

[3] The invention of the patent in suit is for a refinement upon a 
géôëric cdmbination of which numerous exan::ples rnay be found in 
thp prior art. That the avoidance of the breakage of the warp thread, 
through the friction of parts of the stop-motion device, was an im- 
portant matter, is estàblished by the évidence. The avoidance of 
friction is g. characteristic of the structure originally described. It is 
due in part only to the f orm of the upper end of the drop-bars for 
which claims were made as an independent invention. It is the form 
of the drop-bars in connection with their mode of suspension which 
obviâtes friction, and this appears from an examination of the loom 
equipped with complainants' drop-bars. 

The structure divides itself naturally into two parts: (1) The 
drop-bar with the new form of its upper end and its mode of suspen- 
sion, with the means for disposing the threads; and (2) the device 
which is brought into action by the fall of the drop-bar to stop the 
loom. The drop-bar raust be of such construction as not to interfère 
with the ordinary opération of the loom before the brea:king of the 
warp thread. 

The original claims for the drop-bars relate to a part whose form 
is designed with this in view. The new claims now in suit merely 
add to this the parts which co-operate to this end, and cover more 
completely the means described in the original patent for preventing 
the drop-bars from interfering with the opération of the loom. This 
aspect of the structure is secarable, and embodies, in my opinion, 
a patentable improvement. There seems to be no valid objection to 
the allowance of claims to cover this as an invention separable from 
the combinations which include the electrical means to actuate the 
device which stops the loom. The original drop-bar claims are not 
adéquate to cover fully this f eature, nor are the electrical combina- 
tion claims; but I see no reason for holding that upon the reissue 
ail new claims should be limited by including electrical features. 

The fact that the insufficiency of the patent as originally granted 
may hâve been pointed out to the patentées by third persons, or that 
the patentées may hâve been induced by third persons to make appli- 
cation for the reissue, does not seem to me of controlling importance, 
if the subjéct-oiatter of the new claims is fairly apparent in the orig- 
inal. The application for reissue was timely; within 10 months of 
the original issue. 

The separate claims for drop-bars contained in the original patent 
are inconsistent with the contention that the patentées had no other 
conception than the spécifie electrical combinations of the claims. 
As clearly they did not intend to abandon the claim that the drop-bars 
in themselves constituted an invention, we should not impute to them 
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an intention to abandon the ârtangeip^ent and location of theîr drop- 
bars whereby, tbey could gain the â*|y;'aiitages due to.the spécial form.of 
che drop-bars. ' '.' ' 

fhe reîssue was, regarded as warranted after an, extended consid- 
eratiçp^by the examiner. . I see no reason for comiiig: to a différent 
conclusion, even if there is matter in the record which might per- 
haps justify a reyiew of t^ie décision of the Commîssioner upon the 
question of inadvertence, accident, or mistake. Toplifï v. Topliff, 
145 V:., S. 156, 171, l'2 Sup.Ct. 825, 36 L. Ed. 658. 

The défendant relies principally upon the foUowing patents of the 
prior qrt: Biçelow, No. 18,320, of 1857; Burlock (British patent) 
No. 59,:of 1875; HowarcJ & Bullough.(British patent) No. 1948, of 
1862;,Rosseau (French patent) No. 81,118, of ,1868; Wyman & 
Clark, No. 631,241, of 1899. Thèse patents emphasize what we, bave;, 
said ; that the claims in suit relate to refinements in a crowded art. 
The generic combination of the warp stop-motion is old, bi|t no one 
of the pfior patents contains the Coldwell & Gildard anti-friction fea- 
tures which practical men hâve asserted to be of great value. The 
very exte|n,sive use of the&e devices, and especially their use on fine and 
délicate fa,brics,: shows that the refinement was of practical value and 
a substantial advance in the art. 

I ani of ,the opinion that the claims in suit a,re valid and infringed. 

A dçcree may be présentée! accordingly. 



GILLETTE SAFETY RAZOR 00. v. DURHAM DUPLEX RAZOR CO. 
(District Cpurt, D. New Jersey. June 13, 1012.) 

1. Patents (§ 312*) — Inî'bingement — Evidence. 

The granting of a pateut for a device slmilar to one eovered by a prier 
patent Is prima facie évidence tiiat there is a substantial différence be- 
tweeii the two. 

[Ed. iSfote.— For other cases, see Patents, Cent. Dig. §§ 543-549; Dec. 
Dig. § 312.*] 

2. Patents (§ 294*) — Suit fob Infbingement — Preliminaky Injunction. 

The Power f o grant a prellminary injunction la a:n inf ringement suit 
Is discretioUary, and should be exerclsed with the greatest care. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 473; Dec. Dig. 
■f 294.,*,] 

3. Patents (§ 301*) — Pbeuminaet Injunction»— Gkotjnds. 

That greater injury is llkely to resuit to a défendant from the grant- 
ing of a prçllmiuary Injunction than would resuit from its refusai la 
case the .court çhoùld be In error Is a matter proper to be consjldërëd on 
' an appllëation for such wrlt. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 489-495; Dec. 
Dig. §301:*] . ,■--:,■■ I 

4. Patents (§ 298*)^StriT eob iNFKiNGEiîiENT — PKEtintiNA'BY Injunction 

A prellminary injunction denlëd in a suit for infri'ngemént of the Gil- 
lette' [patent) No. 775,134, for a safety razor, on affldavits leavlng the 

•For other cases see same topic & § ncmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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question of Infringement doubtful, and showing that It miglit resuit In 
Irréparable injury to tbe défendant. 

[Ed. Note.— For other cases, see Patents; Cent. Dig. § 478; DeC. Dlg. 
, , §,298.* 

Grounda: for , déniai of preliminary injunctions In patent Infringement 
suits, see note to Johnson y. Foods Mfg. Co., 72 C. C. A. 123.} 

In Equity. Suit- by the Gillette ' Safety Razor Company agaitist 
the Durham Duplex Razor Company. On motion for preliminary 
injunction. Motion denied. 

James Q. Rice, for the motion, 

Robert F. Rogers^ -and Richard V. Lindabury, opposed. 

CROSS, District Judge. The complainant has instituted a suit in 
equity against the défendant, alleging infringement by it , of patent 
No. 775,134 (1904). The patent in suit, which is owned by the com- 
plainant, has been sustained by this court and on appeal by the Cir- 
cuit Court of Appeals of this circuit. Its validity is not now called 
in question. 

[1] The defendant's razor is alleged to be manufactured pursuant 
to patent No. 854,841, issued in 1907 to one Prescott. The fact that 
this later patent was granted in the face of the Gillette patent is 
prima facie évidence that it substantially differs from that of Gillette. 
N. J. Wire Cloth Co. v. Buffalo Expanded Métal Co. (C C.) 131 Fed. 
265, affirmed without opinion 135 Fed. 1021, 68 C. L A. 672; An- 
derson v. Collins (C. C. A.) 122 Fed. 451, 58 C. C. A. 669; St. Louis 
Car-Coupler Co. v. National Malléable Castings Co. (C. C. A.) 87 
Fed. 885, 31 C. C. A. 265; Ransome v. Hyatt (C. C. A.) 69 Fed. 
148, 16 C. C. A. 185; Corning v. Burden, 15 How. 252, 14 L. Ed. 
683; Miller v. Eagle Mfg. Co., 151 U. S. 186, 208, 14 Sup. Ct. 310, 
38 L. Ed. 121; Boyd v. Janesville Tool Co., 158 U. S. 260, 15 Sup. 
Ct. 837, 39 L. Ed. 973. 

Moreover, the ex parte affidavits are in material respects in direct 
conflict. The razors of the complainant and défendant as respective- 
ly manufactured by them under the above patents, manifestly differ 
in form, and also, as claimed by the défendant, in principle of opéra- 
tion. Furthermore, the défendant claims that its blade is not only 
mounted difïerently, but has inhérent rigidity at its cutting edge; 
that it is not clamped in its holder ; that the handle is diflfererttly af- 
fîxed to the holder, and in such maiiner that it does not come within 
the purview of the claims of the Gillette patent relating thereto. 
There are other alleged différences between the devioes in question, 
but it is unnecessary to refer to them. The aiîfîdavits, conflicting as 
they are upon material matters, raise sufficient doubt to preclude the 
issue of a preHminary injunction. 

[2] The power to grant such an injunction should always be ex- 
ercised w^ith the greatest of care and caution. An application there- 
for is always addressedto the sound discrétion of the court, and as 

•For other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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was said by judge McKennan, în Bailey Wringing Machine Co. v. 

Adams, Fedi.Cas. No. 752: 

"Such discrétion ought to be exercised only when complainant's tltle and 
the défendant'» infringement are admitted, or are so «lear and palpable that 
the court çan entertaln no doubt on the subject. The courts are not bound 
at this stage of the cause to décide doubtful and difflcult questions of law or 
disputed questions of fact, nor exercise this higb and dangerous power (if 
exercised rashly) in doubtful cases before the alleged offender shall bave an 
opportunlty of a fuU aiid fair hearlûg." 

See, also, to the same effect, Whippàny Mfg. Co. v. United Indu- 
rated Fiber Co. (C. C. A. 3d Circuit) 87 Fed. 215, 30 C. C. A. 615 ; 
Standard Ëlevator Co. v. Crâne Elevator Co. (C. C. A.) 56 Fed. 718, 
6 C. C. A. 100; George Ertel Co. v. Stahl (C. C. A.) 65 Fed. 519, 
13 ce. A. 3i; Brush Electric Co. v. Electric Storage Battery Co. 
(C. C.) 64 Fed. 775; Brookfield et al. v. Elmer Glasswbrks (C. C.) 
132 Fed. 312; Blakey v. Natn'l Mfg. Co., 95 Fed. 136, 37 C. C. A. 27. 

[3, 4] Under the conflicting afïîdavits presented for considération, 
this case is not free from doubt. Moreover, under the testimony the 
issuance of a preliminary injunction might work an irréparable in- 
jury to the défendant, an injury out of proportion to that which 
wGuld resuit to the complainant from its refusai. The défendant has 
issiied and has now ôutstanding capital stock to the amount of $1,- 
200,000 besides gold notes and debentures to an amount approximat- 
ihg $500,000. It bas a large plant at Jersey City, in this district, 
which it has begun to enlarge to more than double its présent capac- 
ity. It has in its employ upwards of 500 trained and skilled work- 
men. To stop an enterprise of this character and magnitude would 
not only throw its employés out of employment and probably scatter 
them beyond recall, but would also keep its large capital in idleness 
for an unlimited period, and perhaps destroy its crédit; and work ir- 
redeemabk disaster. Equitable considérations of this character de- 
raand not only that a court should refrain from doirig anything rash, 
but that it should be well nigh certain of the correctness of its .posi- 
tion before issuing a preliminary injunction. That the greater injury 
likely to resuit to the défendant, as compared with that to the com- 
plainant, is a proper matter for considération under circumstances 
such as are hère presented, is supported by numerous cases, among 
them the following,- Standard Elevator Co. v. Crâne Elevator Co., 
56: Fed. 718, 6 C. C. A. 100; West Publishing Co. v. Lawyers' Co- 
opérative Publishing Co. (C. C.) 53 Fed. 265; Eâstern Paper-Bag Co. 
V. Nixon (C. C.) 35 Fed. 752. While the following cases show that 
the discharge of a large number of employés from employment ré- 
sultant upon the issuance of a preliminary writ Of injunction may 
properly be considered by a court of equity On art application for 
such a writ: McCarthy v. Bunker Hill & Sullivan Mining & Coal 
Co. (C. C.) 147 Fed. 981, 984; Huntington Dry-Pulverizer Co. v. Al- 
pha Portland Cément Co. .(C. C.) 91 Fed. 534; New York Grape 
Sugar Co. v. American Grape Sugar Co. (C. C.) 10 Fed. 835. 

The rule to show cause why a preliminary injunction should not 
issue will be discharged. 
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CORRUGATED METAL CO. v. PATTISOX et al. 

SAME V. MARTIN METAL MFG. CO. 

(District Court, D. Kansas, Second Division.) 

Nos. 1,266, 1,267. 

1. Patents (§ 310*) — Sijits for Infbisgement—Pleadixg— Answek. 

An answer, in a patent suit, pleading prior publications descriptive of 
the patented invention, must certainly identlfy tlie publications, or a 
copy must be filed ; but where prior patents are relied on, it Is sufflcient 
to give their number and date and the name of the patentée. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. §§ 507-540; Dec. 
, Dig. § 310.*] 

2. Patents (§ 310*) — Suits foe lNFRiNCtEMENT—PLE:ADiNG— Answer. 

An answer, in a patent suit, pleading prior use, must locate the time 
and place of such use with such directness and certainty as \vU\ enable 
complainant to go upon the ground and détermine what acts there done 
are relied on. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*] 

In Equity. Suits by the Corrugated Métal Company against E. 
H. Pattison and others and against the Martin Métal Manufacturing 
Company, originally brought in the Circuit Court and by opération 
of law transferred to the District Court and heard on exceptions to 
answers. Sustained in part. 

Wallace R. Lane and George Mankle, for complainant. 
Dale & Amidon, for défendant. 

POELOCK, District Judge. The above are suits for infringement 
of letters patent No. 559,642, issued May 5, 1896, to James H. Wat- 
son. Défendants hâve interjoosed the same answer in each case. Com- 
plainant has filed exceptions thereto. 

[1] The first exception taken covers three propositions: Eirst, de- 
fendant pleads an elaborate list of patents prior in date to the patent 
in suit, and avers the same had been described and illustrated in 
printed publications and patents prior to the date of the supposed in- 
vention of the said James H. Wat,son. It is contendedi the pleading is 
insufficient, in that it is not averred the invention covered by the patent 
sued on had not been patented to any one. 

Plowever, as the list set forth by défendants, in which it is claimed 
the invention covered by the patent in suit was described and illustrated, 
does not in any case name a paper or periodical or other publication, 
but in each case, except as hereinafter mentioned, is descriptive of a 
patent the number of which is given, and the person to whom it was 
issued, and the date it was granted, and as the object of such pleading 
is to apprise complainant of the précise matters which will be offered 
in proof as against the validity of the patent in suit, and this to the 
end that the proofs may be thus limited, and complainant shall not be 
by the proofs taken unawares, the exception taken thereto in this in- 
stance is overruled. 

♦For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
197 F.— 37 
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The second and third points of the first exception, namely, that the 
answer is insufficient in f ailing to plead the date whën granted or the 
name of the person to whom letters patent No. 246,597, and No. 332,- 
402, and the British patents, as pleaded by défendant, is well taken, and 
is sustained as too indefinite and ùncertain. 

In so far as the second and third exceptions go to prior publica- 
tions descriptive or illustrative of the invention covered by complain- 
ant's letters patent, the answer must either plead such prior publication 
relied upon with such certainty as to enable cornplainant to surely 
idientify the same, or a copy of such prior publication descriptive or 
illustrative of the invention covered by complainant's patent must be 
filed with the answer. 

[2] That portion of the answer which pleads prior use of the in- 
vention covered by complainant's letters patent must locate the time 
and place of such use with such directness and certainty as will en- 
able cornplainant or its représentatives to go upon the ground and 
détermine what acts there done are relied upon by défendant to con- 
stitute prior use. In so far, the exceptions are well taken. 

Let the second! and third exceptions, in so far as stated, be sustained. 

It is so ordered. 

If so advised by their solicitors, défendants may amend their an- 
swers h^rein to conform to the views expressed, on or before the 
July rules of this court. 



BENNETT v. LEHIGH VALLEY R. CO. 

(District Court, E. D. Pennsylvania. May 21, 1912.) 

No. 1,682. 

CoMMEBcÈ (§ 27*) — Bmployeb's Liability Act — Employé "Employed in In- 
terstate Commerce." 

An employé of a railroad company engaged In Interstate commerce, 
who was klUed In a collision while rldiug to his home by permission on 
one of the company 's trains, but who was not at the tlme and so far as 
appeared had not just previously been employed In Interstate commerce, 
was not within Employer's Liability Act April 22, 1908, c. 149, § 1, 35 
Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), and there can be no recov- 
ery for his death thereunder. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
i 27.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2377-2380; 
vol. 8, p. 7649. 

Injuries to servant while not on duty. See note to Ellsworth v. 
Metheny, 44 O. C. A. 489.] 

At Law. Action by Emily L,. Bennett, administratrix, against the 
Lehigh Valley Railroad Company. On motion by défendant for judg- 
ment notwithstanding the verdict. Motion granted. 

Ulysses S. Koons, of Philadelphia, Pa., for plaintiflf. 
James Wilson Bayard and Frank P. Prichard, both of Philadelphia, 
Pa., for défendant. 

•For other cases see same toplo & { nvmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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_J. B. McPHERSON, Circuit Judge. I regret the delay in deciding 
this motion; but, as the Court of Appeals has recently been consid- 
ering the scope of the Employers' Liability Act of 1908, it seemed 
not only désirable, but almost necessary, to await the action of that 
tribunal. The case I mean is Pedersen v. Delaware, etc., Co., 197 
Fed. 537, in which the opinion has just been filed. Upon the prin- 
ciples there laid down it seems clear that no recovery can be had 
for the death of the plaintiff's husband. At the time of the fatal 
collision he was not actually employed in Interstate commerce, and it 
does not even appear that he had just previously been so employed, 
and was returning to his home. While it is true that he was not a 
passenger on the coal train, but was still an employé and was per- 
missively there, I am unable to see on what ground be can be re- 
garded as then engaged in Interstate commerce. And, if he was not 
so engaged, he was not protected by the act of Congress. This prin- 
ciple is recognized also in Lamphere v. Oregon, etc., Co. (C. C.) 193 
Fed. 249. Recovery was there refused in the case of an employé, 
although he had already received orders to take part in Interstate 
commerce, because he was injured while on his way to work, but 
before the Interstate service had actually begun. It is also true that 
under the company's rules Bennett may hâve been subject to call if 
his services haci been needed by the train on which he was riding, 
and in that event he might hâve become an employé engaged in In- 
terstate commerce; but in fact he had not been so called upon, and 
was merely riding in the caboose by the company's permission on the 
way to his home. 

The ckrk is directed to enter judgment in favor of the défendant 
upon the reserved point. To this order an exception is sealed in favor 
of the plaintiff. 



HEIMBACH V. LEHIGH VALLEY E. CO. 

ECK V. SAME. 

(District Court, E. D. Pennsylvania. May 21, 1912.) 

Commerce (§ 27*) — Employées' Ljability Act — Employed in Interstate 
commeece. 

Employés o( a railroad company, Injured while repairing a car of an- 
other Company wlilch had reaehed the end of its run, been unloaded, and 
was lying at a station awaiting orders, were not at the time employed in 
Interstate commerce wlthin Employer's Liability Act April 22, 1908, c. 
149, § 1, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
§ 27.* 

For other définitions, see Words and Phrases, vol, 3, pp. 2377-2380; 
vol. 8, p. 7649.] 

At Law. Actions by Clara Heimbach, administratrix, and by 
Lavina Eck, administratrix, respectively, against the Lehigh Valley 
Railroad Company. On motions by défendant for judgments not- 
withstanding the verdicts. Motions sustained. 

*For other cases see same topic & i numbkb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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■ W. H. 0. Gould, of Philadelphia, Pa., C. W. Kaeppel, of Aïlentown, 
Pa.,,U. S. Koons, of Philadelphia, Pa., and J. L. Schaadt, of Allen- 
town, Pa., for plaintiffs. 

James Wilson Bayard and Frank P. Prichard, both of Philadelphia, 
Pa., for défendants. ... 

J. B. McPHERSON, Circuit Judge. Thèse cases were tried to- 
gether, and dépend on the same testimony. The serious , difficulty 
about sustaining the verdicts is found in the fact that the décadents 
were not engaged in an act of Interstate commerce. In the light of the 
récent décision by the Court of Appeals in Pedersen v. Delaware, etc., 
R. R. Co., 197 Fed. 537, this seems to be a fatal objection. They 
were killed while repairing a car that had been transported from New 
Jersey, to Pennsylvania, and during that transit had, of cotn'se, been 
engaged in commerce bptween the states. , But it appeared that the 
car had reached its destination. It was empty. The end of that 
journey was South Bethlehem, in Pennsylvania; and, having there 
been found to need repairs, it was put upon a side track for that pur- 
pose. It belonged to the Wabash Railroad, but that fact is of little 
importance, considering the well-known practice of aU railroads to 
use each other's cars interchangeably, paying for the use. So far 
as appears, therefore, this car was in Pennsylvania simply awaiting 
orders; and, indeed, the évidence showed that not long after the ac- 
cident its next movement was to another station in Pennsylvania, be- 
yond which point it was not traced. There is no évidence that the 
car was being used in Interstate commerce at the time of the in jury, 
and in my opinion, therefore, the act of Congress does not apply to 
the présent situation. For the purposes of this décision I assume 
that men engaged in repairing cars may be engaged in interstate com- 
merce, but I do not décide the point. 

In each case the clerk is directed to enter judgment in favor of the 
défendant notwithstanding, the verdict.. And in each case an ex- 
ception to this order is sealed in favor of the plaintifï. 



FEASTKR V. PHILADELPHIA & R. RY. OO. 

(District Court, E. D. Pennsylvania. May 21, 1912.) 

No. 1,482. 

COMMBBCI; (§ 27*) — EmPLOYER'S- LlABILITY AcT EMPLOYÉ "EMPLOYED IS In- 

ÏEE8TATE COMMBKCE." 

An extra conductor in the eniploy of a railroad company directed on 
reportlng for work to ride to another point wlthin the same state for 
service on a work train, and who was injured while proceediug to his 
trâlii, was îlot at the time employed in interstate commerce wlthin Em- 
plovers' Liability Act April 22, 1908, c. 149, § 1, 35 Stat. 65 (U. S. Comp. 
St. Supp. 1911, p. 1322). 

[Ed. Note. — For ottier cases, see Commerce, Cent. Dig. | 25; Dec. Dig. 
8 27.* 

For other definitlolis, see Words and Phrases, vol. 3, pp. 2377-2380 ; 
vol. 8, p. 7(549.1 

•For other cases see same topic & S otjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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At Law. Action by William H. Feaster against the Philadeiphia 
& Reading Railway Company. On motion by plaintiff for new trial. 
Denied. 

John J. McDevitt, Jr., of Philadeiphia, Pa., for plaintiff. 
Wm. Clarke Mason, of Philadeiphia, Pa., for défendant. 

J. B. McPHERSON, Circuit Judge. The récent diecision by the 
Court of Appeals in Pedersen v. Delaware, etc., Co., 197 Fed. 537, 
détermines the présent motion. Feaster was not injured while en- 
gaged in interstate commerce, and it does not appear that he was 
even on his way to undertake such a service. He was an extra con- 
ductor, and on January 30, 1910, had been directed to report at Tren- 
ton the following morning for orders. On the 31st he reported, and 
was ordered to ride on a light engine to Trenton Junction, both 
points being within the state of New Jersey, where he would receive 
definite instructions concerning the destination and duties of a work 
train that was awaiting him there. While he was passing through the 
yard at Trenton on his way to the light engine, he was injured by 
a local passenger train running between Trenton and Bound Brook. 
The jury was directed to render a verdict for the défendant, and it 
is évident, I think, that the direction must stand. The plaintiff was 
not engaged in interstate commerce at the time of his in jury; and 
it does not even appear that he was about to be so engaged. Lam- 
phere v. Oregon, etc., Co. (C. C.) 193 Fed. 248, is a similar case. 

The motion is refused. 



GRANT V. NATIONAL BANK OF AUBURN. 
(District Court, X. D. New York. .Tuly 11, 1912.) 

1. Bankkuptcy (§ 162*) — "Teansfee'' — Acis Constituting. 

A debtor, wlio transfers liis property to a créditer by voluutarlly con- 
fessing judgment in favor of the créditer and allowing liini to issue exé- 
cution and niake a levy and a sale resultlng in the créditer beconilng 
the purehaser, transfers his property within Bankruptcv Act July 1, 
1898, c. 541, § 1, subd. 25, 30 Stat. 545 (U. S. Conip. St. 1901, p. 3418), 
provldlng that a transfer includes a sale and every other mode of dis- 
posing of property as a paynieut, pledge, niortgage, gift, or security. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 278-281 ; 
Dec. Dig. § 162.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7064-7070, 
7819.] 

2. Pleading (§ 214*) — Demuereks — Admissions. 

A demurrer to a pleading adniits ail facts pleaded, but not conclusions. 
[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 525-534; Dec. 
Dig. § 214.*] 

3. Bankruptcy (§ 162*) — -"Pjrefeeence" — Acts Constituting. 

Where an insolvent debtor within four months of the flling of the pé- 
tition In bankruptcy voluntarily confessed judgment in favor of a créd- 
iter holding past-due notes and knowing of the Insolvency, and the crédi- 
ter purchased the debtor's property at exécution sale, subject to prier 

•For other cases see saœe toplo & § NUMBEe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Judgments which he paid, and tie debtor had reasonable cause to believe 
that the transaction would effect a préférence, there was a "préférence" 
within Bankruptcy Act July 1, 1898, c. 541, §§ 60a, COb, 30 Stat. 562 (U. 
S. Comp. St. 1901, p. 3445), as amended by Act June 25, 1910, c. 412, § 
11, 36 Stat 842 (U. S. Comp. St. Supp. 1911, p. 1506), deflning a préfér- 
ence and authorizlng the trustée In bankruptcy to avold préférences. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 278-281; 
Dec. Dig. § 162.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5498, 5499; 
vol. 8, p. 7759.] 

4. Bankbuptct (§ 284*) — Pkepeeences — Demand by Tbustee — Effect. 

Where a trustée in bankruptcy demanded property of the bankrupt 
from a purchaser at an exécution sale under a judgment against the 
bankrupt In favor of the purchaser rendered within four months of the 
pétition in bankruptcy, the purchaser had notice that the trustée elected 
to treat the transaction as void under Bankruptcy Act July 1, 1898, c. 
541, §§ eOa, 60b, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445), as amended 
by Act June 25, 1910, c. 412,, § 11, 36 Stat. 842 (U. S. Comp. St. Supp. 
1911, p. 1506), deflning préférences and authorizlng the trustée in bank- 
ruptcy to avoid the same, and the trustée may recover the property or 
Its value. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 284.*] 

5. Bànkbtjptct (§ 302*) — ^Deuubiîek — Demand for Excessive Jtjdgment. 

A complaint, in an action at law by à trustée in bankruptcy to recover 
a préférence, Is not demurrable merely because the trustée demands judg- 
ment for too large a sum. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 456, 457; 
Dec. Dig. § .302.*] 

6. Bànkkupicy (§ 299*) — Pbefebences — Recoveey — Parties. 

A trustée in bankruptcy sulng a creditor for a préférence based on hls 
ôbtaining a voluntary confession of judgment against the bankrupt with- 
in four months of the filing of the pétition in bankruptcy and the pur- 
chase of the property at exécution sale, subject to prior judgments which 
he paid, need not make the sherlfC, not charged wlth any wrong, or the 
holders of the prior judgments, parties. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 448; Dec. 
Dig. § 299.*] 

7. Bankettptcy (§ 168*) — Pbefebences — Acts Constituting. 

Bankruptcy Act July 1, 1S98, c. 541, §§ 60a, 60b, 67e, 70, subd. 4, 30 
Stat. 562, 565, 566 (U. S. Comp. St 1901, pp. 3445, 3449, 3451), define 
préférences, and provide that ail transfers within four months of the 
flling of a pétition in bankruptcy with intent on the part of the bankrupt 
to defraud any of his creditors shall be void and ail the property so 
transferred shall remain a part of his estate. An insolvent debtor within 
four months of the flling of the pétition in bankruptcy voluntarily con- 
fessed judgment in favor of a creditor for $4,772. Execution was levied 
on property worth $12,668, and the creditor purchased the same at ex- 
écution sale for $3,500. Prior judgments which he satisfied amounted to 
about $200. The créditer knew of the insolvency of the debtor, and the 
debtor knew that the transaction would efl:ect a préférence. Eeld, that 
the creditor must, on the deœand of the trustée in bankruptcy, surrender 
the property or pay its value, except as to so much thereof as was neees- 
sary to satlsfy the prior judgments, and a court in banliruptcy bas jurls- 
dlction of an action by the trustée In bankruptcy notwithstanding the 
allégation In the complaint that the creditor converted the property of 
the bankrupt 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 234; Dec. 
Dig. § 168.*] 

•For other cases see same topic & S numeee In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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8. Bankel'ptct (§ 178*) — Levy — Validitt. 

Under Code Civ. Proc. N. Y. § 1428, requiring the offering of Personal 
property for sale in sucli parcels as are caleulated to brlng tlie higbest 
priée, a sheriff having valid exécutions to tbe amount of $227.83 may 
not levy on and sell over $12,000 worth of personal property consistlng 
of lumber, machinery, tools, and stock in trade easily divisible into par- 
cels, and where be does so the purchaser does not obtain a good title, 
especially wbere be Intends to defraud creditors of the judgment debtor 
in violation of the bankruptcy law. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 221, 264- 
274, 283, 284; Dec. Dlg. § 178.*] 

9. Bankbuptcy (§ 293*) — Recovert of Préférences — Jurismction. 

An action by a trustée in bankruptcy, against a creditor of the bank- 
rupt, who had within four months of the filing of the pétition in bank- 
ruptcy obtained a judgment against the bankrupt, and who had at exécu- 
tion sale purehased property of the bankrupt for the value of the prop- 
erty, comnienced by sunimons and complalnt, is an action at law within 
the jurisdiction of the bankruptcy court, notwithstanding any allégation 
in the complalnt of conversion of the property by the creditor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 411, 417; 
Dec. Dig. § 293.*] 

10. Bankruptcy (§ 302*) — Recovbbt of Préférences— Complaint — Suffi- 

CIENCY. 

A complalnt, in an action by a trustée in bankruptcy to recover a préf- 
érence obtained by a creditor obtaining within four months of the flllng 
of the pétition in bankruptcy a judgment against the bankrupt and pur- 
chasing the property of the bankrupt at exécution sale, which allèges 
that the schedules of the bankrupt show a certain amount of unsecured 
claims and that the effect of the euforcement of the judgment would 
enable the créditer to obtain a greater peroentage of its claims than 
other creditors of the same class, is demurrable for failing to show the 
amount of preferred and unsecured claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 456, 457; 
Dec. Dig. § 302.*] 

At Law. Action by J. Lewis Grant, as trustée in bankruptcy of the 
Cayuga Construction Company, against the National Bank of Auburn. 
Demurrer to complaint overruled in part and sustained in part. 

G. Earle Treat, of Auburn, N. Y., for plaintiff. 
Chas. I. Avery, of Auburn, N. Y., for défendant. 

RAY, District Judge. This action was commenced by the service 
of a summons and complaint; the summons being in the usual form 
for commencin'g actions at law. 

The complaint addressed to the District Judge says: 

"J. Lewis Grant, as trustée In bankruptcy of Cayuga Construction Com- 
pany of Auburn, Cayuga County, N. ï., brings his bill agsiinst the National 
Bank of Auburn," etc., and "thereupon your orator eomplains and says." 

Then follows the following allégations, viz. : 

(1) The filing of the pétition in involuntary bankruptcy May 19, 
1911, and the adjudication June 6, 1911. 

(2) The référence of the case to \Vm. S. Elder, référée in bank- 
ruptcy, and the appointment of the plaintiff as trustée on the 19th 
day of July, 1911, and his qualification on that day. 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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(3) That April 13, 1911, the said Cayuga Construction Company, 
the bankrupt, confessed judgment in the Suprême Court of the state 
of New York in favor of the National Bank of Auburn, the défend- 
ant hère, on three promissory notes in the sum of $4,756.86 damages, 
and that such judgment was docketed in Cayuga company clerk's of- 
fice April 19, 1911, when judgment was entered on such confession 
in the sum of $4,772.11 dama'ges and costs. 

(4) That on the same day exécution in the usual form was issued 
on such judgment and placed in the hands of the sherifï of said county 
of Caynga where the said Cayuga Construction Company had its 
principal office and place of business. 

(5) That on said 19th day of April, 1911, there was already in the 
hands of said sheriff two other exécutions, one in favor of the Auburn 
Light, Heat & Power Company, for $58.39 issued on a judgment ob- 
tained Aprill4, 1911, and the other in favor of the Wood Glass Com- 
pany for $169.44 obtained the same day, both against the said Cayuga 
Construction Company. 

(6) That défendant knew of such prior judgments and exécutions 
when it so entered its judgment. 

(7) That the sherifï levied on ail the personal property of said 
Cayuga Construction Company pursuant to said three exécutions and 
April 28, 1911, sold same (not including book accounts) in bulk to 
the National Bank of Auburn, this défendant, for the sum of $3,500, 
and on or about May 8, 1911, returned the two prior exécutions sat- 
isfied and the exécution in favor of the National Bank of Auburn 
satisfied as to the sum of $3,196.51 and nulla bona as to the balance. 

(8) That the property of the said Cayuga Construction Company so 
levied on, seized, and sold to the défendant, National Bank of Au- 
burn, was reasonably worth the sum of $12,668.06 and consisted of 
lumber not in view at the time of the sale, machinery, and tools, and 
■ail of the stock in trade and personal property belonging to and in 
use by said Cayuga Construction Company in its business, and that 
such property was taken by this défendant, the National Bank of 
Auburn, and applied upon said debt of $4,772.11 at the sum of $3,- 
196.51, and that ail the money bid by the said défendant, except suf- 
ficient to pay said prior judgments, was returned to the défendant, 
said National Bank of Auburn, and that said défendant took the 
property as alleged. 

(9) That the said confession of judgment and ail the subséquent pro- 
ceedings stated were in fraud of the Bankruptcy Act and in fraud of 
the other creditors of said Cayuga Construction Company. That the 
notes on which said confession of judgment was based and founded 
were ail then past due, and that the bankrupt was then insolvent, and 
"said défendant, the National Bank of Auburn, had reasonable cause 
to believe that said Cayuga Construction Company at said time was 
insolvent and in contemplation of bankruptcy," that the existence and 
enforcement of said judgment would work a préférence, that said 
confession of judgment was given by said bankrupt without présent 
or future considération, and that said bankrupt and said bank by said 
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judgment and such subséquent proceedings intended to give a préf- 
érence to said the National Bank of Auburn, and to enable the said 
bank to obtain a greater percentage of its said debt than other cred- 
itors of said construction company of the same class, Also, that said 
judgment was given and said subséquent proceedings thereon had for 
the purpose and with the intent on the part of both said parties of 
hindering, delaying, and defrauding the other creditors of the said 
bankrupt, and that same and such proceedings did hinder, delay, and 
defraud the other creditors of said bankrupt. Also, that such judg- 
ment was confessed and entered and such proceedings had within the 
four months preceding the filing of such pétition in bankruptcy. Also, 
that the unsecured debts of said bankrupt were $22,000, or thereabouts, 
and that there was no other property of said Cayuga Construction 
Company except an equity in certain real estate worth not to exceed 
$3,000 and some book accounts of little or no value. Also : 

"Your orator further says, upon information and belief: That the said 
Cayuga Construction Company procured and suffered the said judsment in 
favor of the défendant herein to be given and entered against it within four 
months before the filing of the said pétition in bankruptcy. That at the 
tlme said .iudgment was confessed and entered said Cayuga Construction 
Company was insolvent, and said Judgment did then operate as a préférence, 
and the effect of the enforcement thereof will be to enable the défendant 
herein, the National Bank of Auburn, to obtain a greater percentage of its 
said debt than other creditors of the same class. That défendant herein, 
the National Bank of Auburn. at the time said .iudgment was confessed and 
entered in the Cayuga county clerk's office, had reasonable cause to believe 
that it was thereby intended to give a préférence and that said judgment and 
the enforcement thereof would effect a préférence within the meaning of 
the said bankruptcy acts. That prior to the commencement of this action, 
to wit, on July 26, 1911, your orator deniauded of défendant herein that it 
surrender and restore to hlm as such trustée ail the property purchased and 
attempted to hâve been purchased by défendant at said exécution sale, ail of 
vi'hich défendant neglected and ref used to do and converted it to its own use, 
ail to your orator's damage of $12,668.06. That prior to the commencement 
of this action, an order was duly made by William, S. Elder, Esq., référée in 
bankruptcy for the Cayuga county district of this court, authorizing and 
direeting your orator as such trustée to institute and maintain this action." 

The said complaint demands judgment as follows: 

"Wherefore, your orator, J. Lewis Grant, as trustée in bankruptcy of 
Cayuga Construction Company, deniauds .iudgmeut against the défendant 
herein, the National Bank of Auburir, in the sum of $12,668.06, with luterest 
thereon since April 28, 1911, besides the costs of this action." 

The grounds of demurrer are as follows : 

"First. That there is a defect of parties défendant in that the sheriff of 
the county of Caynga, state «f New York, is not made a party défendant. 

"Second. That there is a defect of ])arties défendant in that the Auburn 
Light, Ileat & Power Company and the Wood (Jlass Company are not made 
parties défendant. 

"Third. That causes of action hâve been improperly united in that the 
complaint sets ont a cause of action brought to recover the avails of the sale 
of certain property and also a cause of action brought to recover the said 
property or its value. 

"Fourth. That the complaint does not state facts sutticient to coustitute a 
cause of action." 
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The défendant appeared generally and filed its demurrer. 

The parties stipulate that the argument of the demurrer bef ore the 
court shall not be construed as a consent to the jurisdiction of the 
court. 

The défendant contends, quoting from the brief of its counsel : 

"This is not a suit brought for the recovery of property. This is an ac- 
tion brought to recover damages for an alleged conversion of Personal prop- 
erty. It is based on tort." 

The défendant also says: 

"The complaint is détective in the follovfing particulars: (1) The complalnt 
does not allège any title or right of possession in the plaintifC. (2) It appears 
on the face of the complaint that the plaintiff did not hâve title or right of 
possession. (3) It appears on the face of the complaint that the défendant 
did hâve title and right of possession." 

This action was commenced October 10, 1911. The transactions 
complained of occurred on and after April 13, 1911. 

[1] By subdivision 25 of section 1 of the act entitled "An act to 
establish a uniform System of bankruptcy throughout the United 
States," approved July 1, 1898, as amended to and including the 
year 1910: 

"Transfer shall Include the sale and every other and différent mode of dis- 
posing of or parting with property, or the possession of prpperty, absolutely 
or conditionally, as a payment, pledge, mortgage, gift or security." 

A party may therefore transfer his property to another by volunta- 
rily confessing judgment to that other and allowing him to issue exé- 
cution, hâve a levy made on such property and a sale made at which 
the other becomes the purchaser of such property through which sale 
the proceeds of such property are transferred to such other person. 

[2, 3] It is évident from the allégations of this complaint, and stands 
eut clearly (assuming same to be true for the purposes 'of this de- 
murrer which adniits ail facts pleaded, but not conclusions), that 
the National Bank of Auburn on April 13, 1911, held past-due notes 
of the Cayuga Construction Company, and that on said day said con- 
struction Company confessed a judgment thereon to the said the Na- 
tional Bank of Auburn for the amount of such notes, $4,756.86, and 
that on the 19th day of April, 1911, judgment on such confession was 
duly entered and docketed in Cayuga county clerk's office in the sum of 
$4,772.11 and exécution issued thereon and delivered to the sherifï of 
said county, who levied on and sold property consisting of lumber, ma- 
chinery, tools, and stock in trade worth and of the value of $12,668.06, 
there being two prior exécutions aggregating $227.83, and that on such 
sale the said the National Bank of Auburn became the purchaser of ail 
of said property for the sum of $3,500. It is the fair inference from 
the allégations of the complaint, although not specifically alleged, that 
the bank paid the said $3,500, and that the sheriff retained the amount 
of such prior judgments and his fées and paid the balance, $3,196.51, 
to the National Bank of Auburn in satisfaction to that extent of its 
said judgment. Ail this was donc when the défendant, in such judg- 
ment and exécution, the Cayuga Construction Company, was insolvent. 
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which fact was known to both the parties, and the judgmeut was given 
as a means of effecting a préférence and received as such, that is, 
as a means of transferring the property of the Cayuga Construction 
Company, or its proceeds, to the said the National Bank of Auburn 
in satisfaction or payment so far as it would go of a prior debt, said 
bankrupt having reasonable cause to beheve that a préférence was 
intended and that the transaction as a whole would work and efïect 
a préférence, which the bank was, as a matter of course, seeking, if 
it knew of the insolvency of the Cayuga Construction Company. If 
ail this was donc in the manner alleged and under the circumstances 
alleged and with the knowledge and intent and for the purpose al- 
leged, it constituted not only a "transfer," but a "preferential trans- 
fer," within the meaning of the Bankruptcy Act referred to, and was 
voidable by the trustée (not the court), and in effect the allégations 
are that he elected to so consider and treat it and demanded a return 
of the property or its value. Sections 60a and 60b as amended in 
1910 provide as follows: 

"Preferred Credltors. (a) A person shall be deemed t» hâve given a préfér- 
ence if, being insolvent, he has, within four months before the flling of 
the pétition, or after the fillng of the pétition and before the adjudication, 
procured or suffered a Judgment to be entered against himself in favor of 
any person, or made a transfer of any of his property, and the effect of the 
enforeement of such judgment or transfer will be to enable anyone of his 
creditors to obtain a gi'eater pereentage of his debt than any other of such 
creditors of the same class. Where the préférence consista In a transfer, 
such period of four months shall not expire until four months after the date 
of the recording or registering of the transfer, If by law such recording or 
registering is required. 

"(b) If a bankrupt shall hâve procured or suffered a judgment to be en- 
tered against him in favor of any person or hâve made a transfer of any of 
his property, and if, at the time of the transfer, or of the entry of the judg- 
ment, or of the recording or registering of the transfer If by law recording 
or registering thereof is required, and being within four months before the 
filing of the pétition in bankruptcy or after the flling thereof and before the 
adjudication, the bankrupt be insolvent and the judgment or transfer then 
operate as a préférence, and the person receiving it or to be beneflted thereby, 
or his agent acting therein, shall then hâve reasonable cause to believe that 
the enforeement of such judgment or transfer would effect a préférence, it 
shall be voidable by the trustée and he may reeover the property or its value 
from such person. And for the purpose of such recovery any court of bank- 
ruptcy, as hereinbefore deflned, and any state court which would hâve had 
jurisdiction if bankruptcy had not ihtervened, shall hâve concurrent jurisdie- 
tioo." 

Under section 60a the Cayuga Construction Company must be deem- 
ed to hâve given a préférence to the National Bank of Auburn. The 
corporation was insolvent, and within four months before the filing of 
the pétition in bankruptcy it not only procured but suflfered a judg- 
ment to be entered against itself in favor of said the National Bank of 
Auburn and allowed its property to be sold, and by such sale transfer- 
red to the said the National Bank of Auburn its property, and the 
effect of the enforeement of said judgment and transfer has been and 
will be to enable the said bank to obtain a greater pereentage of its 
debt than any other of such creditors of the same class. This is the 
clear resuit from the allégations of the complaint provided the aile- 
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gâtions as to the amount of the indebtedness to unsecured creditors 
is sufficient. This will be considered later. 

It cannot be doiibted that this judgment and the sale under it op- 
erated as a préférence within the four months prior to the bankruptcy 
and either at the tïme the bank took the property or the money from 
the sheriff. The complaint allèges as a fact that the said bank not 
only knew, but had reasonable cause to believe, that the enforcement 
of such judgment and transfer, or either, would effect a préférence 
to it. The facts alleged to be within the knowledge of the bank show 
that this was so. 

[4] The trustée when appointed demanded the property of the bank. 
This was notice to the bank that he élected to treat the transaction as 
void. Section 60b says that under such circumstances "the trustée may 
recover the property or its value from such person," hère the de- 
fendant bank. 

[5] Having alleged the value of such property at $12,668.06, the 
trustée demands judgment therefor. It may be that the trustée is not 
entitled to recover the fuU value of the property obtained by the bank, 
or even the full value thereof less the amount of the two small judg- 
ments and sherifif's fées. Possibly recovery may be confined to the 
amount of money the bank received from the sheriff on its judgment 
with interest thereon. The demurrer cannot be sustained on the 
ground the plaintiflf demands judgment for too large a sum. 

[6] It is clear that neither the sherifï nor the Auburn Light, Heat 
& Povtrer Company nor the Wood Glass Company are necessary par- 
ties. The sheriff is not charged with any wrong, and the complaint 
does not charge that a préférence was received by either the Auburn 
Light, Heat & Power Company or the Wood Glass Company. Even 
if it did, they could not be joined hère in this action. That this com- 
plaint contains allégations sufficient to sustain an action to recover a 
préférence cannot be doubted, and the section quoted expressly con- 
fers jurisdiction on this court. 

It is true that the complaint contains averments not necessary to 
be stated to make out such a cause of action. 

[7] Sufficient facts are stated, however, in connection with the 
averments which make out the giving and receipt of a préférence to 
make out a complète cause of action under sections 67e, 67f, and 70, 
subd. 4. By section 67e ail transfers of his property, or any part 
thereof, made or given by a person adjudged a bankrupt under the 
provisions of this act subséquent to the passage of this act and within 
four months prior to the filing of the pétition, with the intent and 
pUrpose on his part to hinder, delay, or defraud his creditors, or any 
of them, shall be null and void as against the creditors of such debtor, 
except as to purchasers in good f aith and for a présent, f air considéra- 
tion, and ail property of the debtor conveyed or transferred shalî, 
if he be adjudged a bankrupt, etc., be and remain a part of the assets 
and estate of the bankrupt, and shall pass to his said trustée, whose 
duty it shall be to recover and reclaim the same by légal proceedings, 
or otherwise for the benefit of the creditors. Jurisdiction of such an 
action is expressly conferred on this court. This complaint by express 
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allégations of fact shows that the National Bank of Aiiburn was not 
a purchaser of this property in good faith and for a présent, fair 
considération. The transfer of this property of this bankrupt corpo- 
ration to the bank and its refusai to surrender same or pay its value is 
the transaction complained of, and the plaintiiï bas alleged and may 
allège and prove ail the facts in this one action and recover under 
section 60b or section 67e. Under section 67e this property, except as 
to so much thereof as was necessary to satisfy the small prior judg- 
ments, remained the property of the estate of said bankrupt and passed 
to the trustée, and it was the duty of the bank, this défendant, which 
received it under such circumstances and with such knowledge and 
interest to surrender it on demand, or pay its value, and, if it refused 
and retained it for its own purposes, it converted the property of the 
estate to its own use. This allégation of conversion was unnecessary, 
but it does not change the nature of the action or deprive this court of 
the jurisdiction expressly conferred by section 67e. 

[8] The défendant contends that the complaint shows on its face 
that the sheriff held two small prior judgments to the amount of some 
$227.83, and that therefore the levy and sale was valid, and that the 
■défendant hère, the National Bank of Auburn, obtained good title as 
against the gênerai creditors and the trustée when appointed, and that 
section 67e has no application. I do not think that a sherifï having 
exécutions to the amount of $227.83 can levy on and sell over $12,000 
worth of Personal property consisting of lumber, machinery, tools, and 
stock in trade, easily divisible into parcels, and give good title to a 
purchaser who, intending to obtain a préférence and to cheat and de- 
fraud the creditors of the judgment debtor in violation of the bank- 
ruptcy law (which are the allégations of the complaint and conceded) 
obtains a judgment by confession, issues exécution, procures a levy 
and the sale of such property in bulk when not in the présence of 
purchasers, and bids in the whole at about one-fourth its actual value. 
I know of no décision of the Suprême Court of the United States or 
of the Circuit Court of Appeals in this thte Second circuit holding such 
to be the law, and until I am pointed to such a décision in one or the 
other of such counts I must décline to so hold. Section 1428 of the 
Code of Civil Procédure (N. Y.) provides : 

"Sec. 1428. Sale of Personal jn-operty ; liow made. Personal property must 
lie otfered for sale, in such lots and parcels, as are calculated to briiig tlie 
lilghest priée. Except where the otflcer is expressly authorized by this arti- 
cle, to sell property not in his possession, personal property shall not Ue of- 
fered for sale, unless it Is présent, and within the view of those attendlng 
the sale." 

In Stonebridge, as Receiver, v. Perkins et al., 141 N. Y. 1, 5, 3S 
N. E. 980, 981, it is held: 

"A sale of Personal property upou exécution afïords no protection to a par- 
ty defending under it, unless he shows: First, a levy, i. e., such an exercise 
of right and dominion by the offlcer over the property as would subject hlni 
to au action of trespass by the owner if the levy was not justified ; and, sec- 
ond, a sale with the property actually présent aud within the view of the 
persons attending the sale." 
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To the sâme effect is Roth v. Wells, 29 N. Y. 471 ; Hathaway v. 
Howell, 54 N. Y. 97; Sheldon v. Soper, 14 Johns. (N. Y.) 352; and 
Breese v. Bange, 2 É. D. Smith (N. Y.) 474. In any event a sale 
of Personal property made in this manner is a badge of fraud. Under 
the allégations of the complaint the défendant did not own this prop- 
erty, but title was in the trustée. 

[9] It is contended by the défendant that this is an action at law 
and for a mère conversion of personal property alleged to hâve been 
owned by the bankrupt and title to which passed to the trustée, and that 
as the bank is not a party to the bankruptcy proceedings, but an ad- 
verse claimant merely, it cannot be sued in the District Court; there 
being no diversity of citizenship and no consent by the défendant. 
But, as already shown, under the allégations of this complaint two 
complète grbunds of recovery are stated of which this court has ju- 
risdiction, and the mère ■ fact that the trustée demanded the property 
to which he was entitled of the défendant, and that défendant refused 
to delit'er it and converted same to its own uses and purposes, does 
not deprive this court of jurisdiction of the case and of the,causes of 
action clearly pleaded. 

This action was commenced, as stated, by summons and complaint, 
and not by subpœna, and the beginning of the complaint would indi- 
cate that the pleader had equity practice and pleading in his mind. 
But the form of the commencement of the complaint does not change 
the nature or character of the' action. It is an action at law, and the 
parties are entitled to a trial by jury. Warmath v. O'Daniel et al., 
20 Am. Bankr. Rep. 101, 159 Fed. 87, 86 C. C. A. 277, 16 L. R. A. 
(N. S.) 414 (C. C. A. 6th Circuit). The Circuit Court of Appeals 
there holds : 

"A suit by a trustée In bankruptcy to recovet the value of certain persona! 
property alleged to ha vo been fraucfulently transferred by the bankrupt and 
to enable the transférée to obtaln an unlawful préférence Is not maintainable 
in a court of equity, over the objectloù of the défendant; the plaintlfC hav- 
ing an adéquate remedy at ïâw." 

In this class of actions I hâve always treated them as actions at 
law and given the défendant a jury trial. The equity powers of the 
court are not invoked. It is not an action to compel the delivery 
of spécifie property or to set aside a written instrument, and no injunc- 
tive relief is demanded or sought, but an action to recover a money 
judgment for the value of the property. This form of action is spe- 
cifically authorized, and, as stated, the transaction is voidable by and 
at the élection of the trustée, and not by the court. The mère demand 
and bringing of the action is an élection to avoid the transaction. 

[10] The complaint contains no direct averment as to the actual 
amount of unsecured claims owing bythe bankrupt. It is alleged that 
the schedules of the bankrupt show a certain amount of unsecured 
claims. This is équivalent to a statement that the bankrupt so rep- 
resents and states, but such statement is in no way binding on the court 
or défendant, and the schedules would not be proof or évidence to 
establish the amount of the indebtedness of the bankrupt as against 
the défendant. The allégation that the effect of the enforcement of 
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the judgment will be to enable the défendant herein, the National Bank 
of Auburn, to obtain a greater percentage of its said debt than other 
creditors of the same class, is but a conclusion. There should be, as 
stated, an allégation that, as plaintiff is informed and belives, the Cay- 
uga Construction Company at the time of the said confession of judg- 
ment, levy, and sale and filing of said pétition in bankruptcy was owing 
to gênerai unsecured creditors the sum of about $22,0(30, and should 
also show the amount of preferred debts, or debts entitled to priority, 
if any, as well as the amount of secured debts. 

To the complaint as one to recover a préférence, the fourth ground 
of demurrer is sustained, but plaintiff may file and serve an amended 
complaint as he may be advised within 10 days after being served with 
a copy of the order sustaining the demurrer. As to the first, second, 
and third grounds of demurrer, the same are overruled. 

So ordered. 



In re FRANKLIN SUIT & SKIRT CO. 

(District Court, E. D. Pennsylvania. June 13, 1912.) 

No. 4,177. 

1. BANKBTTPTCT (§ 115*)- — POWEKS OF COUET— RECOVERT OF Pkoperty Befoke 

Adjudication. 

A court of bankruptcy has juriiïdiction, on pétition of a receiver ap- 
polnted for the estate of an alleged banbrupt, before adjudication, to 
inquire into the status of property alleged in the pétition to belong to 
the banlsrupt and to be under ils control but to hâve been placed in the 
possession of another as ostensible owner for the purpose of defrauding 
the bankrupt's creditors ; and if, as the reSult of such inquiry, which 
may be màde by the court directly or through a spécial master or référée, 
it should appear that the property is in fact held by the person in pos- 
session for the bankrupt, without any real claim of ownership in hlmself, 
the court may, by a summary order, requlre hlm to turn it over to the 
receiver. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 165; Dec. 
Dig. § 115.*] 

2. Bankeuptct (§ 115*) — Fhaudulent Disposition or Peoperty— Recoveet 

BY Receiver. 

Bvidei ce taken on pétition of a receiver cousidered, and held to show 
that a transfer of property by an alleged bankrupt to the possession of 
another was without considération and solely for the purpose of placing 
It beyond the reach of hls creditors, and that it was held for him and in 
fact remained in his possession. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 165; Dec. 
Dig. i 115.*] 

In the matter of Israël Podolin, Louis Brod, and Benjamin Dein, 
individaally and as partners trading as the Franklin Suit & Skirt Com- 
pany, alleged bankrupts. On report of spécial référée. Report con- 
firmed, and order made requiring S. Rudsky, S. Silverstein, and H. 
Cupersmith to turn over property to receiver. 

'For other caaes see same topic & î numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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; i : The foHoVving is the ref erëe's report mentioned in the opinion : 

' The spécial référée to whoin by orders dated NoVemfeer 8, 1911, aad May 
7, 1912, the «rbove matter was referredy to ascertain aud report the facts, 
wlth the testimony, his fliidlnga and reçommendatlons thereoD, respecttuUy 
reports : ' , ■ 

On the 16th day of October, 1911, an involuutary pétition in haiikriiptcy 
was filed against Israël Podolin, Louis Brod, and Benjamin Deln, iudividnal- 
ly and trading as Franlîlln Suit & Skirt Company, aud there^fter James B. 
McGettigan was appointed receiver by the judges. 

The receiver by his pétition set forth that the bankrupts were formerly in 
the business of nianufacturing suits and skirts at No.'TlO Areh street ; that 
when the receiver took possession he found there were not $750 worth of as- 
sets remalnins; on the i>remises; that from an examina tion of the estate he 
found that within 00 days prlor to the f allure the bankrupts had gone luto 
the open market in New York City and purchased large quantifies of mer- 
chandise, far in excess of thelr usual purehases, aud ofCered as collatéral se- 
curity the guaranty of a flsh dealer; in Philadelphia nauied H. Potamkin, 
liad obtalned thereupon shipments of at least Çlfï.OOO in value ; that the total 
assets hâve disappeared ; that Potamkin had failed ; that under the spécial 
référence ordered by the court in an endeavor to ascertain what became of 
(lie merchandise so received, Eudsky, a teamster in the city of Philadelphia, 
nud his assistant, Cupersmith, testlfled at lengtb and in great détail that on 
Angust 1. 1911, the bankrupt deposited with Rudsky as collatéral security 
three cases of merchandise valued at $1,541, on which Rudsky advauced 
Ç924.62 ; thîtt on Angust 8th Rudsky again advanced ou five cases of woolens 
to the value of .'!;2,008.30 the sum of $1,205 ; and that on August 12th on 
«even cases of woolens of the value of $2,249.32 Rudsky advanced $1,349.59. 
The petltloner averred that said testimony was f aise ; the checks having 
been deposited by the bankrupt In September, 1911. 

That Rudsky and Cupersmith further testlfled that they had made thèse 
advânces for the period of 60 days, and that when that tinie expired they 
sent the merchandise to an auctioneer, and that on October 20, 1911, sold it 
at public sale after due advertisement for $4,200 to the highest bidder. That 
iieither of them knew the highest bidder, that they had never seen or beard 
of him before, that they had not seen or heard of him after the sale took 
place, and that they did not know who he was. They further testlfled that 
since the date of the sale nelther of them had ever seen ; the merchandise or 
knew what beçaine of It. The auctioneer testlfled that the merchandise was 
sold for ^4,200 to S. Silverstein, the highest bidder. ^he petltloner averred 
that SliVetstein was in the laundry business, not in the business of purchas- 
ing pièce goods. The cashier of the auctioneer testlfled that payment was 
made for the said merchandise by Cupersmith, the représentative of Rudsky, 
who accompanled Silverstein when the payment was made, and that the 
iiayment was made by Cupersmith. He further testlfled that the check for 
said payment was a check of the Central Trust & Savings Company to the 
order of the auctioneer. The treasurer of the Central Trust & Savings Com- 
pany sùbséquently te.stified that the chëck for $4,200 was.drawu by it at the 
order of S. Rudsky and charged to the'accouht of the said S. Rudsky and 
check de] Ivered to the said S. Rudsky, That the évidence further shows tlint 
the merchandise was rémoved from the auction house by Silverstein, accom- 
panled by Cupersmith, and that It Is stillln the possession of Silversteui. 

The; petitlonei- averred from the facts as abové set forth, and from further 
évidence that ail of the said merchandise belonged to the bankrupt estate, 
and that nelther Silverstein, Rudsky, nor Cupersmith had any right or title 
In thé sa'me.fandthat thé entlre traiifeactlôn! was à fraudiagainst the eredlisors 
of , the ,4?ranklin; Suit & Skirt Company; that , immédiate efforts would be 
made liy Sflverstéiri to remove or conceal the merchandise. The petitipner 
therfefbré asked for a rûle upon Silverstein to show cause why he should not 
d(iliver.;tQ, the petltloner as receiver ail of the^said merchandise, and that 
Silverstein, Rudsky, and Cupersmith be restralned from disposing of it. 
Upon this pétition, Hplland, .T., granted a rnle to show cause why Silverstein . 
should not be ordered and directpd to deliveK to the ; receiver the goods ta 
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question, a detailed list of whieh was attachée! to the pétition, and restrained 
Sllverstein, Rudsky, and Cupersmitli from in auy way disposing of the mer- 
chandlse. 

To thls pétition Silversteiu auxwered, denyiug tlie jurisdiction of the court 
and àverring that he did uot hâve on tiie 3d of Xovember, 1!)11, and at any 
subséquent period, any part of the uierchandise, and that It was not in hls 
possession at the présent time. 

On November 8th the pétition and answer were thën referred to the spécial 
référée, to ascertain and report the facts. On thls pétition and answer évi- 
dence' was talfen before Référée Amrani, acting for the présent référée, on 
November 14th, 16th, and 17th. On November 14, 1911, the recelver agaiu 
petitioned the court, setting forth that the merehandise referred to In the 
said pétition had been found to be in the possession of Rudsky, and asking 
that the original pétition be so aniended as to include a rule to show cause 
why Rudsky and Cupersmith should not hand over the property to the re- 
celver. ïhe rvile was thereupon aniended, and it was ordered by the court 
that any answer to the amended order should be referred to the référée. 

Answers were flled by Cupersmith and Rudsky, denying possession, title, 
or ownership to the property ; Cupersmith averring that the property on the 
day of flling the pétition in bankruptcy was not in the possession of the bank- 
nipts nor under tlieir control, and hence the court was without jurisdiction 
to niake the order prayed for. Rudsky averred that on the day of flling the 
pétition in bankruptcy he was in the sole, uncontroUed, and exclusive pos- 
session and ownership of the merehandise referred to ; that he became the 
owner of the merehandise in good falth and for vahiable considération ; that 
his ownership was adverse agalnst ail the world ; that no other person was 
interested; that he eould not lawfuUy be made a party to the bankruptcy 
proceedings ; and denied the jurisdiction of the court. The taking of évi- 
dence was then resumed, and at the close thereof counsel flled briefs with 
the référée and deslred him to proceed to a report thereon. 

The évidence was as follows: 

Samuel Rudsky, being examined on October .'50. 1911, testified that he was 
In the express bnsiuess and also kept a storage house. Ile hauled merehan- 
dise for jobbers and nianufacturers from the rallroad stations to their 
places of business and back. He had three teams whieh he kept at 207 Moore 
Street, and his storage house was at Front and Dicklnson streets. Ile had two 
men at the storage house, one of whom was Cupersmith. He knew Podolin and 
had business doalings with him. Podolin came to him and said he had a cou- 
ple of cases of goods to put iu storage, and was referred by the witness to Cup- 
ersmith, and arrangement was made by l'odolln with Cupersmith. Podolin 
went to Cupersmith, brought the stufC to storage, and then obtained from the 
witness a loan of 60 per cent, of their value. Checks were then produced by the 
witness to show the advancements whieh he made to Podolin. Rudsky declared 
that he knew nothing of the value of the goods, that they were ail handled 
by Cupersmith. that he relied entirely on Cupersmith as to the value of the 
merehandise, and that when the notes were not paid the merehandise was 
sent to the auctioneer and sold. In answer to the question, "When did you 
sell them?" he said, "Eight or ten days ago," whieh would flx the date the 
20th or 22d of October. Nathan tXipersmith, being examined, testified as to 
his employment by Rudsky. Being shown the book whieh contained a rec- 
ord of the goods stored, he testified that the first transaction with the Frank- 
lin Suit & Skirt Company was therein as folloSvs: "Angust 1, 1911, 3 cases 
merehandise, woolens. Value $1,541.00. Advance $924.02." The entry and 
ail entries in the book were made at the time. The witness did ail the 
writing himself. The three cases of merehandise contained woolen goods. 
and witness knew they were valued at $1,541 because Podolin showed him a 
bill for it. The witness looked it over and considered it worth that much 
money. The witness went to Rudsky and told him to give a eheck for the 
amount advanced. No receipt was giyen to Podolin. Podolin gave them a 
60-day collatéral note. 

The second transaction was on Augusf; 8tli, on flve more cases of woolens, 
brought to the warehouse by the bankrupt. The value was $2,008.30, upon 
197 F.— 38 
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which waa advanced $1,205 ; the witness receiring from Podolin a collatéral 
note and the warehouse recelptas before. Podolin showed him hls own bill- 
head as to the value of the property. The witness looked at the goods and 
fignred what he could advance on it. The witness was asked, "What ex- 
périence hâve you hàd in the serge business? " He answered, "I can't tell 
you," The witness had never been in the serge business and had never sold 
serges; he was in the stove business. The witness testifled that he marked 
each case with a number,,and that each case was numbered in black chalk. 
The three cases received on the first advancement were marked, 101, 102, 
and 103. On the next loan the cases were marked lOi, 105, 108, 107, and 
108. The entries In the book were made in a, blue indellble pencil. The third 
transaction he testifled was on August 12, 1911, and it was written in tlio 
book: "August 12, 1911, l'ranklin Suit & Skirt Company, 7 cases wooleiis. 
Value $2,249.32. Advance .$1,349.59." Podolin had told him the day before 
that he was going to send in the goodg. The expressman brought them. The 
witness- put them in storage, gave them numbers from 108 to 115, examlned 
them by himself, and made the advancement. The witness produced the bills 
for the three transactions and three collatéral notes dated August ith, lOth, 
and 14th, respectively, due pO days after date, which he allegéd to hâve 
been given at the time the adyances were made. He also produced three 
storage receipts, dated August 4th, lOth, and 14th. In each of thèse reeeipts 
the case numbers placed upon the cases were contained. 

The witness then testifled to repeated requests made upon Podolin for the 
payment of the money, to written notice sent to Podolin, to Rudsky sending 
the goods to auction two or three dê^ys before the sale was made, that the 
sale was made October 20, 1911, that his counsel arranged for the sale, and 
that the goods were takeja out of their cases and sent to Freeman's In the 
pièce ; that tbe witness put a mark on each pièce. "Bach pièce of cloth was 
tagged. I put on them the number of the case out of which they came." His 
next testimony should he quoted at length (pages 122 to 124): 

"Q. How was the sale conducted? 

"A. They sold it 

i"Q. Put up as a whole or in lots? 

"A. As a whole, and then sold in lots. 

"Q. Which way was it sold? 

"A. Sold as a whole. 

"Q. Who bought it? 

"A. One man bought it 

"Q. What was the man'a name? 

"A. I don't know the man. 

"Q. Were you there at this sale? 

"A. Yes. 

"Q. Vt-ere you there when the man bid on It as a whole? 

"A. Yes. 

"Q. Dîd you see the man when he was biddingî 

"A. ■Tes.^ ■ , ,.,"''■ 

"Q. You' don't know his name? 

"A. I don't know the man at ail. . , , 

"Q. Ypu never sa vv hinj,^)efore? 

"A. 1 dont know the niah. . 

"Q. Yoù liever saw hiih befçreî 

"A. I don't know the man. ' 

"Q. Answer my question. 

"By referme: . 

"Q. Dld you éver see the man before? 

"A. No. ■ ■'" 

"By Mr. Reber: 

"Q. Hâve you ever seen hinl since? 

"A.' No,-slr. ■ ' 

"Q. What kind of a lôoking man was he? 

"A. I don't know the man and can't describe hlm. 

"Q. How much did thé man pay for the goods? 

"'A.' The goods sold for $4,200. 
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"Q. $4,200 was paid to Freeman & Co.î 

"A. Yes, sir. 

"Q. Preeman & Co. paid $4,200 to you, less their commission? 

"A. Yes. 

"Q. Tou got the différence? 

"A. Tes. 

"Q. What became of the goods? 

"A. The goods were delivered. I don't know what Freeman did wlth the 
goods. 

"Q. You never saw the goods slnee? 

"A. No. 

"Q. Do you know who has the goods nowî 

"A. I don't know anything about it. 

"Q. Did Mr. Rudsky buy the goods? 

"A. No, sir. 

"Q. Were the goods ever taken back to your warehouse? 

"A. Not that I know. 

"Q. If the goods had ever been taken back to your warehouse af ter the 
sale, you would hâve known it? 

"A. Not as I know. 

"(Question repeated.) 

"A. I thlnk I would. 

"Q, You never saw the goods there since? 

"A. No. 

"Q. You don't know who got them? 

"A. I don't know the man at ail." 

Rudsky, being recalled, testified that ail Podolin's arrangements were made 
with Cupersmith; that when Cupersmlth said the goods were worth a cer- 
tain amount he would give Podolin his check for 60 per cent. Of that amount. 
The witness testified that he paid Cupersmith no regular salary, but gave 
hira $50 when he asked for it. To the question, "How much per week hâve 
you paid him since he has had charge of this warehouse?" he answered: 
"I can't tell you how much he took. I guess about $100 or $125." Cuper- 
smith was in the stove business and came up to the warehouse when any- 
body wanted to put goods in storage. 

The auetioneer (George C. Freeman), a member of the tirm of Samuel T. 
Freeman & Co., testified that Cupersmith asked him to see counsel about 
arranging a sale of woolens. This was on the Saturday previous to the sale. 
The goods were to be shipped to the auetioneer, catalogued and exhiblted, 
and sold In the usual and ordlnary manner. The sale was advertlsed in the 
regular way, the goods were brought in a wagon, reeeived on the elevator, 
and shipped to the second floor. A list of the merchandise was made up, 
and it was divided into différent lots, numbered from 1 to 21 in one account 
and from 22 to 42 inclusive in the other account. The witness produeed a 
list of the merchandise, and testified that lots 1 to 21 were one of the par- 
cels réceived by him from Cupersmith, and lots 22 to 42 eomprised the other 
lot which Cupersmith brought in. Cupersmith requested Freeman to ni,-irk 
the goods aecording to the cases out of which they were taken, and mark 102, 
for example, meant the case mark. 

The goods were ofCered for sale aecording to the instructions of counsel, 
flrst as an entirety and then separately. The goods were advertlsed as sold 
on account of whom it may concern. Lots 1 to 21 inclusive were ofCered as 
a whole and brought $1,800. The witness thought that S. Silversteiu made 
the bid. Lots 22 to 42 were then offered as a whole and were sold for $4,200 ; 
there belng several bidders. Silversteiu bought them. The separate bids 
were less than the bids as an entirety. The witness gave the names of the 
successful bidders of the individual lots 22 to 42. The auctioneer's book was 
signed S. Silversteiu. Payment was subsequently made by check of the Cent- 
ral Trust & Savings Company to the order of Freeman & Oo. 

The next witness was Clément J. Craft, treasurer of the Central Trust & 
Savings Company, who was asked: "About October 20th you drew one of 
your bank checks to the order of Samuel T. Freeman & Co. for $4,200. Please 
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explaln that transaction, or as mnch as your records show of it." He an- 
swered: "S. Rudsky, one of our depositors, askeil us tor a bank draft for 
$4,200. AVe g^ve hlm our draft on the Corn ïïxchange National Bank and 
accepted lils checlc in lieu thereof." In answer to the question, "Did Mr. Rud- 
sky ask you to draw that check to the order of Samuel T. Freeman & 
€o.?" he said, "Yes, he asked our ijaying teller to draw it to the order o£ 
Samuel T. Freeman & Co." 

The importance of this testlmony w-lU be noted. It is absolutely contradic- 
tory to the évidence of Rudsky and Cupersmith, who had testlfied in full 
détail that they dld not know who the purchaser was at public sale and had 
never seen the man; that Rudsky had not paid for the goods, had nothing 
to do wlth the sale, and had nèvér seen the merchandlse slnce. 

Mr. Bryde, the next witness, the cashier of Freeman & Go., testlfied that 
he cried the sale of the woolens on October 20th. He had charge of the 
book signed by the successful bidder ; that the name glven by the bidder was 
S. Sllverstein, and the book was signed in that name. The wltnéss subse- 
quently received settlement for this lot of merchandlse f rom Cupersmith on 
the Monday folio wlng the sale. The witness was asked why, if Sllverstein 
vi-as the successful bidder, he accepted payment from Cupersmith, to whicli 
he replied, "I think as a rule we take for granted, when a man pays for the 
goods, he Is the man to whom they are to be delivered." The same purchaser 
bought the $1,800 lot of merchandlse on that same day, and it also was paid 
for by Cupersmith. Cupersmith presented in payment a duebill on the Manu- 
facturera' National Bank to the order of Samuel T. Freeman & Co. In an- 
swer to the question, "It Is your recollection that Mr. Sllverstein and Mr. 
Cupersmith were there together?" the witness replied, "Yes, at the tUne of 
delivery, but I don't know that they were there together at the time of pay- 
ment." Fnrther testlmony was taken on the subject of this sale from George 
O. Freeman, who testlfied that deposits were required from the individual 
bldders on the merchandlse, but none was required from Sllverstein, who 
bld as a whole. In answer to the question, "Why didn't you require a de- 
posit from Mr. Sllverstein?" the witness answered, "I don't know Just why 
we didn't, except that I présume we felt Mr. Sllverstein wasn't one from 
whom a deposlt was necessarily required." The witness told the bookkeeper 
that no deposit was necessary from Silverstein. He did this because he was 
Informed that Silverstein would make a bld on the entirety before the sale. 
This Information he received elther from Cupersmith or his counsel. 

Uhder the pétition of the receiver for rule to show cause, Solomon Silver- 
stein was sworn and testlfied that his wlfe eonducted a laundry at 1034 
South Fourth street. Durlng the year 1911 the witness bought nothing from 
any auction house in Philadelphia. He had previously bought occaslonally at 
auctioiig. In 1911 he bought nothing except the goods from Freeman's. The 
witness testlfied that he had been sick, but that he sa w that they were hav- 
iag a big sale at Freeman's ; that he was feeling a llttle better and thought 
he would make a few dollars. His son read it to him ont of the newspaper. 
He was accustomed to buy trimmlngs, serges, and woolens, sometimes shirts. 
In answer to the question, "Give me the name of a single auction house from 
whom you ever- bought any pièce goods in your llfe," he said: "I can't give 
you the name, because I didn't keep it ; I didn't take It home." To the 
question, "Tell me the name of a single auction house where you ever in 
your entire llfe bought any pièce goods," he answered, "I can't remember 
that." In explanation of his bidding §4,200 and $1,800 for the two lots at 
Freeman's, he said that a man by the name of Rosenblatt came ovér to him 
at the sale and offered to be his partner. Rosenblatt told him: " 'We will 
try to buy the goods, and maybe we will make a couple of dollars, because it 
is nlce goods.' I told him, 'Ail rlght.' We started to bld on it, and I bought 
the second lot for $4,200 on my name. * * » i didn't examine It. He 
examlned it, because he said it was a bargain, to buy it." In answer to the 
question, "You bld against each other?" he said: "I didn't know he was 
bidding, and he didn't Itnow I was bidding. There were toc many people 
there for those goods." The witness testlfied he signed the book' birt put up 
Qo money. When the sale was over, the witness testlfied that he discovered 
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from Rosenlilatt the soods belonged to Rudsky, and Rosenblatt and he fouud 
Rudsky at Third and Market streets that af ternoon. The witness testified 
that he had about $500 in cash with hira ; that he had $700 more at home, 
so that he would hâve had to borrow the rest from friends. ITe had- no 
bank account, but kept the $1,200 in cash in a safe. When he and liosenblatt 
found Rudsky, Rosenblatt said: "Mr. Rudsky, we bought in auction one lot 
for $1,800 and the other lot for $4,200. That amounts to $6,000. I heard 
the goods are yours. We will give you some money, and the rest we wiU 
give you notes, and we will give you the goods In storage, and we will bring 
a customer to see the goods. Whenever the goods will be sold to one, two, 
or three men. you will hâve your money and we wlU take our money." The 
witness testifled that Rudsky refused this offer ; that he went to see him 
again on the following day, and flually on the followliig Sunday Rudsky 
agreed to pay for the goods witli his own check. It is not neeessary, in the 
referee's opinion, to go further in this elaborate and incredible explanation. 

According to the testimony of Rudsky and Cupersmith prevlously cited, 
checks were given by Rudsky to Podolin at the tlme the merchandise was 
stored. The first check was dated August 4th, the next August lOth, and the 
next August 14, 1911. Thèse checks would correspond with the time that 
the merchandise was supposed to hâve been stored. It was proved, however, 
that the check dated August 4th was deposited on August 26th, check dated 
August lOth was deposited on the 31st, and the check dated August 14th 
was deposited on September 2d. Podolin testifled to meeting Cupersmith and 
making arrangements to store merchandise. The goods were sent by an ex- 
pressman, whom Podolin took from the street, who was not his regular ex- 
pressman. He had the goods on his shelves. He took them off tlie shelves, 
put them in a packing case, fiUed up the packing case, and sent them down. 
To the question, "What was in those three cases?" he answered; "I don't 
remember exactly what. Any goods I had I took from the shelves." He 
testifled that he just took any pièce of goods he saw on the shelf and put it 
in the case until the case was full and then shut it up ; that he had no rec- 
ord of the goods which he sent. He vras in a great hurry because he was 
wanting to lend money from Cupersmith. Cupersmith gave him 60 per cent. 
of the value of the goods. He had to raise the money in August because his 
bank refused him crédit. He had to open a new bank account, and he want- 
ed checks to make a deposit with. The witness testifled that he did not use 
thèse checks when he recelved them ; he kept them in his pocket. He was 
asked, "After you carried thèse checks around in your pocket for some 
weeks, what did you flnally do with them?" He answered, "I was prepared 
to flnd another bank to make a deposit in bank and ask for crédit." The 
only bank, however, which he testifled he went to, was the Central Trust 
Company, at Fourth and Market streets, after he had carried the checks 
around in his pocket for some weeks. He did not go to any other bank, but 
deposited the checks in his own bank. 

This explanatlon also is in the referee's opinion incredible. The référée 
flnds as a fact that the checks were not received by Podolin from Rudsky 
until the dates on which they were deposited. 

The référée lias oited the testimony of Cupersmith that when merchandise 
was sent to Rudsky's warehouse (Cupersmith lu each Instance marked the 
case with a number. Tlie three cases on which the flrst loan was made were 
marked 101, 102, and 10,'î. The seven cases on which the next loan was made 
were marked 104 to 110, and the collatéral on the thivd loan was marked 
111 to 115. Each collatéral note sets forth the numbers of the eases covered 
as collatéral for the loan ; the flrst collatéral note referring to cases 101, 
102. and 10."?, and the others in the same way. The auctioneer's testimony as 
to the condition of the goods when received was to the same effect. Poiiolln 
was shown a number of involces from the creditors, showiug merchandise 
ship;^ed to the Franklin Suit & Skirt Company, and testifled that they re- 
ceived this merchandise. Mr. Reber testified that this bundle of involces was 
receivpfl by him from Podolin. The book of the bankrupt (Exhiblt G), con- 
talnlng the record of the merchandise purehased and received by the Frank- 
11:^ ;■; U S; ^'iiirt Company, was explained by the bookkeeper, Podolin's daugh- 
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ter. The top of each page of the ledger contalned the name of the créditer 
from wbojn tliey bought, and the right-hand side of the page referred to the 
day when the merchandlse was received by the bankrupt and Its vaine. Thus, 
in the invoice of Brown Bros. & Co. (Bxhibit No. 2), according to the testi- 
mony of the bookkeeper, the ledger showed that on September 28th they 
receiyed from Brown Bros. & Co. merchandlse to the vaine of $1,105.99. The 
bookkeeper then Identlfled Exhlbit No. 2 as the invoice covering the merchan- 
dlse so received. 

Eaeh one of the Involces thus identified contalned a certain number, run- 
nlng from 101 to 115. This number was wrltten with an indellble pencll. 
Thèse numbers were on the blUs when they were received by the recelver 
from Podolln. For instance, the invoice of the Andrews Mills Company bas on 
the bottom in indellble pencil the number 101. The bookkeeper testified as 
to this Invoice that it was received by the bankrupt on August 24, 1911. It 
called for 10 pièces, or a total of 726 yards. In Freeman's sale catalogue, 
lot, 23, the description is identical: 10 pièces, 726 yards, case 101. The In- 
voice of ithe Andrews Mills Company, calling also for 10 pièces or 726 yards, 
and marke^ 101, is thus completely identlfled. This merchandlse was re- 
ceived by ; the bankrupt on August 24, 1911, and It is perfectly évident that 
the testimony of Rudsky, Cupersmith, and Podolln thât case 101 was de- 
posited as collatéral securîty when they made their flrst loan on August 1, 
1911, is absolutely false. The same identification is made of case 103, show- 
ing that it was received by the bankrupt on August 3lst; and of case 104, 
showing it was received Septeinber 19, 1911. In a simllar manner ail the 
involcpSiare shown to hayebeen received by the bankrupt several weeks 
af ter, according to the te^timony of RUdslJy, Cupersmith, and Podolln, they 
were deposited with Rudsky as collatéral security. It is unnecessary to 
dwell on the incredlble explahatlons ofCered by the bankrupts. The discovery 
of the çheeli from the Central Trust & Sa vings Company, showing that Rud- 
sky himself obtained it to pay for the goods, sufflc-iently exhibited the three 
as pérjurers, and each explanation given by them théreaîter was incredlble 
and readlly confuted. 

ï*odolth : also testified to other Joans made to him by Rudsky without col- 
latéral. This testimony wIU be found on pages 190 to 195. Then foUowed 
the question, "Can you show me in your books the repayment of any moneys 
you tiprrowed from Mr. Rudsky?" The witness answered, "I can't tell." The 
next 'fluestipn was: "I now refer you to page 107 of yoiir cash book, whlch 
contains the followlng it0m: October 4th. S. Rudsky, $1,000. October 2d, 
S. Rudsky, $874.35. October Sth, S. Rudsky, $1,151. October llth, S. Rudsky, 
$1,221.78. What do those jiayments represent?" The witness replied, "Those 
are payments where I botrowed from him money." Taklng this testimony in 
connection with that alréady reclted, the conclusion is irrésistible that Rud- 
sky was repaid by those ehecks the amounts whlch he was alleged to bave pald 
in August and September on the merchandlse of the bankrupt. 

The référée flnds that Rudsky and Cupersmith conspired with Podolln for 
the purpose of defraudlng the credltors of the Franklin Suit & Skirt Com- 
pany ; that the merchandlse set forth in the rule to show cause and shipped 
by thèse creditors to the Franklin Suit & Skirt Company was sblpped by 
it to Rvidsky's warehouse on dates running from August 24 to September 28, 
1911 ; that ehecks for 60 per cent, of the value thereof were obtained from 
Rudsky upon those dates, but were antedated in order to carry out the fraud, 
and the sums represented thereby repaid by Podolln to Rudsky ; that the 
goods were sent from Rudsky 's warehouse to Freeman & Go. and were 
bought by Rudsky 's agent, signing himself S. Sllversteln, and paid for by 
means of a certifled eheck obtained by Rudsky from the Central Trust & Sav- 
ings Company in exchange for bis own check to that institution. 

Thèse facts will justify an order made as prayed for, provided that the 
United States court has jurlsdietion of the case ; the goods belng in the cus- 
tody of a person denying the title of the recelver thereto and protesting 
against the jurisdiction of the court. The référée proceeds to consider the 
question of jurisdiction. 
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Thé property to whicli the rule to show cause refers Is in the physical pos- 
session of Rudsky, who claims title to it and dénies the jurisdiction of the 
fédéral court. The rule in such a case has been often stated by the Sujjreme 
Court, as well as by Circuit Courts of Appeals and District Courts. ïhe au- 
thority of the court of bankruptcy is to détermine whether this claim is 
colorable merely, or is in fact adverse to the bankrupt, and according as it 
détermines that question will it retain or deny jurisdiction of the contro- 
versy. First National Bank v. Title & Trust Oo., 198 U. S. 280, 25 Sup. Ct. 
693, 49 L. Ed. 1051, 14 Am. Bankr. Rep. 102 ; In re Walsh Bros. (D. C.) 163 
Fed. 352, 21 Am. Bankr. Rep. 14 ; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 
269, 46 L. Ed. 405, 7 Am. Bankr. Rep. 224 ; Louisville Trust Co. v. Comingor, 
184 U. S. 18, 22 Sup. Ct 293, 46 L. Ed. 413, 7 Am. Bankr. Rep. 421 ; In re 
Teschmacher & Mrazay (D. 0.) 127 Fed. 728, 11 Am. Bankr. Rep. 547 ; In re 
Glenn (D. C.) 185 Fed. 554, 25 Am. Bankr. Rep. 806; In re Norris (D. C.) 177 
Fed. 598, 24 Am. Bankr. Rep. 445 ; In re Friedman, 161 Fed. 260, 88 C. C. A. 
306, 20 Am. Bankr. Rep. 37. 

In Mueller v. Nugent, supra, the court made a summary order directing 
the bankrupt's son to turn over money in his hands which he malntained he 
should net be called upon thus summarily to surrender when he had it in his 
individual possession before bankruptcy. The court says: "But suppose that 
re-spoudent had asserted that he had the right to possession by reason of a 
claim adverse to the bankrupt. The bankruptcy court had power to ascer- 
tain whether any basis for such claim actually existed at the tlme of the fll- 
ing of the pétition. The court would hâve been bound to enter upon that 
inquiry and in doing so would hâve undoubtedly acted within its jurisdiction, 
while Its conclusion might hâve been that an adverse claim, not merely col- 
orable, but real, even though fraudulent and voidable, existed in fact, and 
so that it must décline to flnally adjudicate on the merits." 

The test is given in Re Holbrook Shoe & Leather Co. (D. C.) 165 Fed. 973, 
21 Am. Bankr. Rep. 511, after quoting Mueller v. Nugent, supra: "Manifest- 
ly, the statute requlres a broader construction, one that not alone authorize.s 
thé inquiry by the hearing of testlmony, but which also required a décision 
upon the merits by the référée. This décision may be that the claim is in 
good faith, but of doubtful valldity, or of questionable faith, yet is probabl'y 
real ; and hence that there ought to be an independent suit brought to try 
the questions ; but, if the décision is that the claim is without any actual 
merit or légal foundation, the référée should regard the property as subject 
to the jurisdiction of the bankruptcy court, as property of the bankrupt, and 
should therefore proceed to make an order requlring the actual wrongful 
holder to surrender to the court or trustée." This décision is In Une with 
ail the cases above quoted, with the exception of In re Rathman, 183 Fed. 
913, 106 C. C. A. 253, 25 Am. Bankr. Rep. 246, in which Judge Sanborn, of 
the Circuit Court of Appeals, declared that the test of the summary jurisdic- 
tion was whether the court of bankruptcy through the act of its offlcers had 
taken possession of the res as the property of the bankrupt. As to this case, 
it can only be said that it is entirely Inconsistent with the décision of the 
Suprême Court In Mueller v. Nugent and of the Circuit Courts of Appeals and 
District Courts in the cases above cited, wherein the test laid down was not 
that of possession of the res, but of whether this possession is colorable mere- 
ly, or Is a bona flde assertion of title, supported by évidence showing that 
the adverse claim may possibly be valid. In this latter case there is no 
doubt that the trustée in bankruptcy is remitted to a court having plenary 
jurisdiction. In re Teschmacher & Mrazay, supra. It is évident, however, 
that those cases do not apply to a clearly proved conspiracy to defraud the 
credltors of the bankrupt estate, by the opération of which the physical cus- 
tody of the goods was put into one of the conspirators, while the control 
of the bankrupt over them remained. 

iif ,the referee's conclusions of fact are correct, the bankrupt Podolln en- 
tiared into a conspiracy with Rudsky and Cupersmith to defraud his creditors 
by means which left the three in possession and control of the goods be- 
longing to the bankrupt firm. Thèse goods are in the physical possession of 
Rudsky, hui oBly as a cohspirator. The checks representing his alleged loans 
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on the property hâve been repald, and he is In the position of holding good» 
for Uie beneflt pf hlmself and his co-conspirators, for wMch he lias paid 
nothing. It Is évident, under tliese clrcumstances, that Ms possession of the 
goods is merely colorable. The essential élément which dlstiaguishes the 
présent case Is the existence of the conspiracy and the conséquent rétention 
of interest by the bankrupt In the goods. 

The référée flnds that the elalm of Rudsky Is colorable only, and that the 
bankruptcy court has therefore jurisdiction to pass upon the prayer of the 
trustee's pétition. 

The référée recommends that the prayer of the said pétition should be 
granted. 

The référée annexes the order of court of May 7th. The évidence In the 
case and the report of the référée under order of November 8, 1011, are oa 
flle with the clerk of the court. 

Au of which is. respectf uUy submitted. 

J. Howard Reber, of Philadelphia, Pa., for receiver. 
Henry N. Wessel, of Philadelphia, Pa., for S. Rudsky. 

J. B. McPHERSON, Circuit Judge. [1] The preliminary questiorr 
to be determined is whether Skubinsky v. Bodek (C. C. A. 3d Circuit) 
172 Fed. 332, 97 C. C. A. 116, 24 L. R. A. (N. S.) 985, 19 Ann. Cas. 
1035, forbade the District Court to make the particular inquiry that 
has just been completed. There were two inqùiries, and thèse must 
be distihguished. The first, which was unlike the second, began on 
October 23, 1911. An involuntary pétition had been filed a. f ew days 
before, and à receiver had been appointed. On October 23d he asked 
for, and obtained, the appointment of a spécial référée under section 
21a of Act July 1,_ 1898, c. 541, 30 Stat. 552 (U. S. Comp. St. 1901, 
p. 3431). Proceedings were taken by the référée with the final resuit 
"that the Court of Appeals, in a short per curiam, reported in Podolin 
V. McGettigan (C. C.) 193 Fed. 1021, followed Skubinsky v. Bodek, 
and set aside ail that had been done under section 21a. The pétition of 
October 23d is therefore out of the case, and need not be further re- 
ferred to. 

As already stated, the second inquiry — which is now under consid- 
ération — ^is distinct and separate. The pétition was presented on No- 
vember 3d, and asked the court to détermine summarily whether cer- 
tain goods, which were pointed out with précision, were really the 
property of thç bankrupt, and were being withheld from the receiver 
by a person who was merely the bankrupt under another name. In 
substance, it was averred that the apparent title to thèse goods' had 
been juggled with in order to obscure the truth, and that, while other 
persons might appear on the surface to be the owners, the bankrupt 
had never really parted with title, but had joined in the trick. It was 
said that the goods had been shuffled about so as to confuse the situa- 
tion, but investigation would show that the présent possessor was only 
the bankrupt under a thin disguise. Objection was made that the court 
could not undertake even such a rudimentary inquiry in a summary 
manner, but that the receiver must proceed by plenary suit;, Sku- 
binsky V. Bodek being relied upon to sustain this contention. In my 
opinion that décision is not in point; the Court of Appeals has been 
careful to distinguish the précise question that is now presented, and 
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to approve in advance the course that has been pursued in the pending 
case. AU that Skubinsky v. Bodek décides is that a spécial référence 
under section 21a is not permitted before adjudication, because the 
bankrupt's estate is not yet "in process of administration under this 
act." But the court, evidently foreseeing that inquiries like the prés- 
ent would sometimes be indispensable, said with much significance (172 
Fed. 335. 97 C. C. A. 119. 24 L. R. A. [X. S.] 98.S, 19 Ann. Cas. 
103.5) : 

"It doulit'.ess is tnie that a recelver may be autliorizeil b.v tlie net, even 
before acl.jufllcatioii. to coUect and secnre possession of moiieys aud other 
property beloiisiiis to the allejred baulcrupt; but such action ou the part of 
the receiver lieforo an ad.judicatioti does not constitute or iiivolve 'process 
of administration under this act.' It is siniply gainin,;; control of tlie estate 
wliich is to lie sub.iected to the process of administration, if an adjudication 
of banliruptey shall be made." 

And this quotation is in entire accord with the décisions of the Su- 
prême Court and other courts to which the report of the spécial mas- 
ter refers. There is a convenient collection, also, in Whitney v. Wen- 
man, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157. 

It seems almost superfluous to say that, when the District Court en- 
tertained the pétition of November 3d, it was not acting under section 
21a, but under its gênerai equity powers, reinforced by clauses 3 and 7 
of section 2. No one can doubt, I think, that the District Court has 
power to issue process upon such a pétition, and to call before it the 
necessary parties and witnesses in order to investigate that kind of a 
complaint directly and summarily. If, as the resuit of such an in- 
quiry, it should appear that the goods in question are held under a real 
adverse title, even if such title be founded upon what may seem to be 
fraud, it would no doubt be necessary to fight that controversy out in 
a plenary suit; but if there should be no real claim of title, either 
fraudulent or bona fide, and if the goods should be merely held by a 
person who is the bankrupt himself in disguise, the court would un- 
questionably bave power to take the goods into its own custody as the 
property of the bankrupt and proceed to administer them according to 
law. And what the court could do directly, it can certainly do by the 
help of a spécial commissioner, or a spécial master, or a spécial référée 
— the name is of no importance whatever^ — to whom in the first in- 
stance an inquiry may for convenience be committed. To my mind, 
the question seems to admit of only one answer, although of course 
others see it differently. The whole subject has been thoroughly dis- 
cussed, and its principles seem to be well settled. If there is a real ad- 
verse title, it must be attacked by a plenary suit; but the court may al- 
ways inquire whether a title is really adverse, or is a mère sham. 

[2] As I think, therefore, the court had undoubted power to under- 
take the inquiry ; and, if this be true, the resuit will be found in the 
clear and forcible report of Air. Hunter, which I adopt (without re- 
peating it) as my own conclusion upon the facts. In a word, the prop- 
erty in question is now, and always has been, the bankrupt's. 

And it is therefore ordered that S. P.udsky, N. Cupersmith, and S. 
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Silverstein, eîther or ail of them, do forthwith deliver to the receiver 
the merchandise named in the pétition of November 3, 1911. And it 
is further ordered that S. Rudsky pay the costs of this proceeding. 



TINSLEY T. ETOWAH POWER CO. et al. 

(District Court, N. D. Georgia. April 22, 1912.) 

No. 1,246. 

1. Waters and Watee Courses (S 156*) — Conveyanoe of Rigttts— SuFn- 

CIENCY. 

An instrument, giving the right of flowage over a tract of land by a 
dam, whicb i-ecltes the payment of $1, and an agreement to pay $24 ad- 
ditlonal when work on the dam should be commenced, Is a conveyance 
and not an option. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dlg. 
§§ 158, 174-183; Dec. Dlg. §.156.*] 

2. Waters and Wateb Courses (§ 156*) — Conveyance— Considération. 

A conveyance of a rlght of flowage, recitlng the payment of $1 as con- 
sidération, Is supported by a sufficlent considération whether the sum 
named was actually paid or not. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dij; 
§§ 158, 174-183 ; Dec. Dlg. § 156.*] 

8. Eeceivers (§ 99*) — Purchase of Pbopertt— Validity. 

A conveyance by the owner of land of a right of flowage to the re 
ceiver for a corporation, for which he was paid a small sum, is valid tt> 
devest the grantor of such right although the receiver had not previouslj 
obtalned authority from the court to mabe the purchase. 

[Ed. Note.— For other cases, see Receivers, Cent Dig. §§ 183-186; Dec. 
Dig. § 99.*] 

4. Vendor and Puechaseb (§ 228*) — Validity of Conveyance— Subséquent 
pukchaseb with notice. 

Wbetber a conveyance of an easement was so executed as to render 
Its record constructive notice is Imniaterial to affect its validity as 
agalnst a subséquent grantee from the same grantor who had actual 
notice. 

[Ed. Note. — For other cases, see Vendor and Furchaser, Cent. Dig. §^ 
495-501 ; Dec. Dig. § 228.*] 

In Equity. Suit by T. G. Tinsley against the Etowah Power Com- 
pany and Zephaniah Abernathy. Decree for défendants. 

John T. Norris, of Cartersville, Ga., and King & Spalding, of At- 
lanta, Ga., for complainant. 

Paul F. Akin and J. M. Neel, both of Cartersville, Ga., H. H. 
Dean, of Gainesville, Ga., and Robt. C. & Philip H. Alston, of Atlanta, 
Ga., for défendants. 

NEWMAN, District Judge. This bill is brought by the complainant 
âgainst the défendant company, complainant asking to hâve a decree 
in his f avor finding that he has f ull, complète, and perfect title to land 
lot No. 424 in the twerity-first district and second section of Bartow 
county, Ga., together with ail water rights, powers, and privilèges ap- 

*FoT otlier cases see 8«ma tapie & i «umbbb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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pertaining thereto and ail rights, privilèges, and appurtenances in any 
way connected therewith, and for the cancellation of certain deeds to 
said land lot and the privilèges and appurtenances, water power, and 
otherwise as a cloud upon complainant's title, and that a deed from 
Zephaniah Abernathy to A. O. Granger, as receiver of the Etowah 
Iron Company, be decreed to be of no effect as against complainant, 
and that it be as to him and ail persons claiming under him nuU and 
void, and that the same be canceled as constituting a cloud upon com- 
plainant's title. Georgia Power Company has been made a party by 
amendment. 

It appears that on the 17th day of November, 1899, Zephaniah Aber- 
nathy was the owner in fee simple of a certain lot of land No. 424 in 
the twenty-first district and second section of Bartow county, Ga., and 
that on that date he delivered the foUowing instrument; 
Georgia, Bartow County. 

Z. Abernathy to A. O. Granger. 

In considération of one (1) dollar cash paid by A. O. Granger as receiver 
of Etowah Iron Company and of twenty-four (24) dollars to be paid me as 
soon as the property of Etowah Iron Company Is sold by the receiver, or 
the privilèges, rights and estâtes herelnafter conveyed shall be used by said 
receiver or his asslgns I, Zephaniah Abernathy of said county do hereby 
sell and convey to said A. 0. Granger as receiver of the property of Eto- 
wah Iron Company and his successors and asslgns the foUowing rights, priv- 
ilèges, easements and estâtes in lot of land No. 424 In twenty-first (21st) 
District and second (2nd) section of Bartow county, Georgia, to wlt: The 
sole and exclusive rlght and privilège of erecting upon said lot or elsewhere 
upon the Etowah river such dam or dams and waterways and other ob- 
structions to the flow of said Etowah river as said Granger, as receiver as 
aforesaid, and his successors and asslgns may désire so as to utilize the 
water power of said river in any way desired by said Granger, as receiver 
as aforesaid, his successors and asslgns ; and also the rlght and privilège 
to back and flow or pond water upon any portion of said lot by means of 
any dams and other obstruction to the flow of said river in any way; so 
that said Granger as receiver as aforesaid, his successors and asslgns, shall 
hâve the full and sole privilège of uslng said lot of land in any way they 
may désire for the purpose of utlllzing the water power of the Etowah river 
on any of the propertles now or hereafter belonging to said Etowah Iron 
Company or said Granger as receiver as aforesaid, his or thelr successors 
or asslgns. 

To Hâve and to Hold said bargained premises and the rights, privilèges, 
easements and estâtes forever in fee simple wlth full warranty of title. 

Witness my hand and seal this 17 day of November, 1S!)9. 

ht s 
Zehanlo X Abernathy. 
mark 
Signed, sealed and delivered in présence of : 
M. E. Calhoun. 
G. W. Hendricks, Ordinary Bartow Co., Ga. 

Recorded Jan. 8, 1900. JJ-^98. 

This paper appears on its face to hâve been properly attested, and 
an entry on it shows that it was recorded on the proper book of rec- 
ord at the office of the clerk of the superior court of Bartow county on 
January 8, 1900. 

There is a contest in this case as to whether the attestation of this 
paper was such as to admit it to record, and therefore whether its rec- 
ord was constructive notice to the world of its exécution and existence. 
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It is ,unnecç§5ary to stop hère to discnss this question, as it is probably 
immaterial in the view taken of the case. 

On January 25, 1902, Abernathy conveyed to Albert Strickland the 
exclusive rignt of, flooding the lot in controversy with dams or erecting 
dams thereonfor the cash considération of $25 then paid to him. It 
seems that prior to the transaction with Granger, receiver, and Stricl: 
land, the land lot in controversy had been set apart to Zephaniah Aber- 
nathy as a homestead to the Abernathy family, consisting of his wife 
and minor children. It appears that in view of this on May 19, 1905, 
Abernathy for the considération of $1 and love and aiïection conveyed 
said lot to his wife, Joséphine, supposed then to be apparently the sur- 
viving beneficiary of the homestead. She on May 20, 1905, conveyed 
to T. Gi Tinsley. It was ascertained that one of the minor children 
still lacked a few months of being 21 years of âge, and he made a lease 
to Strickland for $5 a month, which apparently lasted until he became 
of âge. 

This statement with référence to the homestead is made as a part of 
the history of the case and does not çut any figure in the matter for 
considération now. 

For convenience the varions conveyances by the parties, respectively, 
the foUowing chain of title as to each, commencing with Zephaniah 
Abernathy as the common grantor, as foUows : 

Zephaniah Abernathy, Common Grantor. 
Plaintiflf's Title. 

(1) Abernathy to Albert Strickland, January 25, 1902. 

(2) Zephaniah Abernathy to Josie Abernathy, May 19, 1905. 

(3) Josie Abernathy to Albert Strickland, May 20, 1905. 

(4) Albert Strickland to T. G. Tinsley, May 20, 1905. 

Défendants' Title. 

(1) A"bernathy to Granger, receiver Etowah Iron Company, Novem- 
ber 17, 1899. 

(2) Etowah Iron Company to Blue Ridge Mining Company, Sep- 
tember 14, 1900. 

(3) Blue Ridge Mining Company to City Trust Company, mortga- 
gee, September 20, 1900. 

(4) City Trust Company to Blue Ridge Mining Company, foreclo- 
sure. 

(5) Carter, commissioner, to John W. Akin, August, 1904. 

(6) Akin to Etowah Development Company, September 28, 1904. 

(7) Etowah Development Company to Etowah Power Company, 
May 25, 1905. 

(8) Granger to Etowah Power Company, May 25, 1908. 

The Etowah Iron Company owned large tracts of land in Bartow 
county on the north side of the Etowah river, and owned and con- 
trolled at the time of the paper made by Abernathy to Granger, re- 
ceiver, ail the land on the river except this lot No. 424, and as to 
this they neither had the title nor the right to flood. The proceeding 
in which Granger was appointed receiver of tlie Etowah Iron Com- 
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pany was dismissed August 3, 1900, and Granger discharged as re- 
ceiver. In the deed made from the Etowah Iron Company to the 
Blue Ridge Mining Company there was no mention of this land lot 
specifically by number, nor was there in the mortgage deed from 
the Blue Ridge Mining Company to the City Trust Company. The 
lot by number first appears in the deed made by Carter, commis- 
sioner, to John W. Akin. While there is, as stated, no spécifie 
référence to this lot by number in former déeds, it is urgedi that 
the follovving gênerai words of conveyance are used which would 
include this right : 

"Also any and ail property heretofore belongin.a; to tlie Etowah Manufae- 
tui-lng & Mining Company, and by it conveyed to Aaron Haas and otheri;, 
and by them to Hill, Rankin and Haas, trustées, and by theni and other 
parties t;o Etowah Iron & Manganèse Company by conveyance recoi'ded in tlie 
c-lerli's office of the superior court of Bartow county, Booli AA of Deeds, 
page 565. Also ail and singular the property, tools, cars and mining imple- 
ments of every sort, roadbeds, rails, railroads, tramroads, rights of way, 
easements and privilèges, of ingress and egress, over lands and others, cor- 
porate and Incorporate hereditaments of every sort and klnd owned t)y or 
due to party of the flrst part." 

Subsequently it appears in the deed from Akin to Etowah Devel- 
opment Company and from the Etowah Development Company to 
the Etowah Power Company. This is not very material because the 
matter at issue hère dépends after ail on the validity of the con- 
veyance by Abeniathy to Granger, receiver, on November 17, 1899, 
so far as the defendant's title is concerned. 

The first thing for détermination in the case when the argument 
was heard was the jurisdiction of the court. It was claimed that 
Albert Strickland and John T. Norris were interested with Tinsley 
in the property in controversy as part owner of the same, or at 
least having such a material interest therein that, as Strickland and 
Norris were citizens and résidents of Georgia and this district, their 
interest in the subject-matter of the suit defeated the jurisdiction. 
It was also claimed that the jurisdictional amount was not involved. 

Défendant bas now withdrawn the défense of want of jurisdiction 
and waives the same. It was manifest ail along that the latter claim — 
that is, the lack of jurisdictional amount — was not meritorious. The 
other need not now be considered, in view of the fact that défendant 
concèdes the jurisdiction of the court and withdraws any défense 
to that efïect. 

This case really turns upon the validity and binding efïect of the 
paper executed jjy Zephaniah Abernathy on November 17, 1899. 
The attack upon it is on two grounds : First, the lack of considéra- 
tion ; and, second, that it was made to a receiver without any au- 
thority from or ratification by the court. As to the considération 
the deed recites, as bas been seen, the considération of $1 cash piaidi 
and $24 as soon as the privilèges, rights, and estâtes conveyed shall 
be used by the receiver or bis assigns. If the $1 cash was paid and 
the agreement was to pay the other $24 in a reasonable time, this 
paper would undoubtedly be good. The first contention with référ- 
ence to the considération is that the $1 was never really paid. There 
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is a great deal of évidence pro and con as to thîs. It seems that 
there was some land belonging to the Etowah Mining Company, ad- 
joining land lot No. 424, which Abernathy had rented and was culti- 
vating. How long Abernathy had this land rented does not clearly 
appear from the évidence, but it seems that he was to pay $1 per 
annum for time he hadi it. It seems also that he was indebted to 
the Etowah Iron Company for at least a year's rent and perhaps 
more.j Abernathy had given a note for a year's rent, and J. J. 
Calhpun was the agent for Oranger, receiver, and had been and was 
in control of the property in Granger's hands as receiver. He looked 
after the land and ail matters connected with it. He made the trade 
with Abernathy and took the paper under which the défendant 
claims. 

Calhpun says that as agent for Granger, receiver, he "had the 
powçr to lease ail the farm lands, and to collect the rents for the 
same, and in a gpod many instances I had the power tomake small 
leases for ore, for mining ore, and to collect the royalty paid them 
for the same." 

He testifies that Granger was away a great portion of his time, and 
that he (Calhoun) had the aUthority tp do what he thought was 
best jn the interest of the property. He also says that as the agent 
for Granger, receiver, he did make the transaction with Abernathy 
acting for the receiver. . 

Mr. Calhoun says: 

"Mr. Abernathy owned or clalmed lot No. 424, and I knew If there was 
a dam ever erected on the Etowah river that there would be a small por- 
tion of that lot that would be overflowed by the dam. I told him so. I 
met him at hls house. Him and his wife were both présent, and I told 
him about it. I told him that I wanted to buy : the right to raise the wa- 
ter as much on that lot as was necessary at any time for the Etowah Iron 
Clompany, and offered him $1 cash and $24 additlonal whenever they should 
commence the érection of the dam on the river. He agréed to it, saying 
that where the river COuld posSibly overflow was very steep and hllly, and 
it wouldn't amount tc> much, and that he would willingly do it in order to 
get the work that wouM foUow the érection of the dam there. I made that 
trade with him there, and he and his wife both agreed to it I told him 
that I couldn't wrlte the deed, but that I would bring It in to you (Judge 
John W. Akin), who was the attorney of the Company, and that you would 
Write the deed, and that some time when he came In to town he could sign 
it, and that was agreed to. I don't remember how long after that he did 
corne In to town, but the first time I saw him I earried him to your office 
and told you — Before that, however, I gave you a mémorandum of the 
trade with him, and you said that you would write out the deed and it 
could be exeeuted any time. Mr. Abernathy came In, and I earried him to 
your office, and you had the deed typewritten, as well as I reeollect, and 
we read the deed over to him. I know I read the deed to him, and he was 
satisfied with it." 

Calhoun in his testimony further says that, referring to the con- 
sidération to be paid Abernathy: 

"The agreement was that he was owing the company for the rent for a 
lot of land near the land he owned, and that I was to pay Mm a dollar 
out of that rent as soon as the deed was signed. * « * i think it was 
only a dollar or two that he paid, because he joined the lot and was tres- 
passlnj» on it, and I took the rent more to hold possession of the lot than 
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any thlng else. It was not the amount of the land that he worked or the 
value of the land, but simply to hold possession for the company. I think 
It was a nominal rental of $1 or $2 a year." 

Calhoun further says that he had taken a printed rental note from 
Abernathy that was given by every man that rented land from the 
company, and that the rent was $1 or $2; he has forgotten what it 
was ; but it was a small amount, and he says that : 

"He didn't pay any cash, but that the amount was paid him out of the 
rent that was due. He was owing for several years." 

There is some controversy in the évidence as to whether the note 
was actually delivered, because it appears that a note was afterwards 
found in the papers of the company. It seems reasonably clear from 
the évidence, however, that the agreement was that the note should 
be returned to Abernathy, if it was not actually returned. 

Mr. Abernathy in his testimony acknowledges that he signed the 
paper upon which the défendants rely — that is, the writing above set 
out, executed by him to Granger, receiver— by making his mark thereto, 
Calhoun acting as agent for Granger. He calls it an "option." 

In one part of his testimony Mr. Abernathy says this (page 38, 
Pt 1): 

"Q. Capt. Calhoun was agent for the Etowah Iron Company, and Granger 
was receiver for Etowah Iron Company, and you rented this land from him 
as land agent of the company? A. I didn't particular rent it; there was 
just a little said. Xhere was a little strip there near my house, and he told 
me he would charge me a dollar rent for it 

"Q. He was acting for the company? A. Yes. 

"Q. ïhe time he made the trade with you? A. Yes, sir. 

"Q. You understood, didn't you, that the reason he vi-anted to get that lot, 
to develop the water power of Etowah Iron Company, ail those shoals in 
connection with that lot, that the company was talking about selling it to 
let somebody develop it? A. They was talking atout building a dam and 
wanted to buy it to get the water, what water would back up on it. 

"Q. You understood it was for the benefit of Etowah Iron Company? A. 
That is what he said it was." 

It is perfectly clear, therefore, from ail the évidence, that the paper 
relied upon by the défendants was executed by Abernathy. Therefore, 
as to the contention that there was not sufficient considération to sup- 
port this contract between Abernathy and Granger, receiver, which 
has been earnestly urged and argued at length, this seems to me to be 
true: Taking ail the testimony together, that Abernathy probably 
received the $1 by the delivery to him of his note, if not, that he 
received it by a perfectly valid agreement made by Calhoun to deliver 
him the note, to which he became thereby entitled. 

[1] The payment of the $1 and the agreement to pay the addi- 
tional $24 when work should be commenced on the river as contem- 
plated constitute this a conveyance in my opinion and not an option. 
Of course, it was necessary for this agreement for the payment of 
the other $24 to be within a reasonable time. If it was not, Abernathy 
could hâve taken proper steps to hâve this $24 paid or hâve instituted 
proceedings to hâve the agreement rescinded. I do not think, however, 
that the time in which the amount of the purchase money was to be 
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paid and wasactûally tendered was unreasohable, or at least so unrea- 
sonàble as to render the transaction void. 

[2] Whether the $1 was paid or not, as it is recited in the instru- 
ment as haying been paid, it constitutes sufficient considération, and 
the instrument is valid so far as that feature is cpncerned, because it 
is an obligation which can ,be enforced. 

In Southern Bell Téléphone Company v. Harris, 117 Ga. 1001, 44 S. 
E. 885, the Suprême Court of Georgia settles the question as follows : 

"Where a eontract contaiiis a récital of the paymeut of $1 as Its considéra- 
tion, the eontract is valid, though the snm named was not actnally pnld. It 
créâtes an obligation to pay that sum, which can be enforced by the other 
party." 

It is earnestly contended that Granger, as receiver, had no author- 
ity f rom the court under which he was acting to purchase this property, 
that he never reported the same to the court, and that there was no 
ratification of it. 

The Etowah Iron Company, it appears, was placed ■ ifi the hands 
of a receiver of the state court, the superior court of Bartow county, 
on pétition of Granger and others who were controlling stockholders 
in that company. It remained in the hands of the reCeiver for some 
time, covering the period of the making of this paper by Abernathy 
to Granger, receiver, and the receivership was afterwards dissolved 
and the case dismissed; the property going back into the hands of 
Etowah Iron Company. 

John W. Akin, who was attorney in the Etowah Iron Company 
receivership case, testifies as follows: 

"I took a général order which is lost or mlslaid and after due search can- 
not be found, in which plenary powers were given to the receiver authorizing 
him to do with and manage thé property as he saw best without obtaining 
further autliorlty from the court, and to make any trades concernlng or with 
relation to the property or âny leases, and practically to manage the prop- 
erty as an o\v^ler niight. I took that order from the court in which the case 
was pending and carried it directly to niy office. I do not reuieniber ever re- 
turning it to the clerk's office or ever having it recorded. I had my office 
.searched for it. After njy illness I went over niy old papers and burued up 
a lot that I thought would hâve no use for, and it may hâve been burned 
up among those." 

[3] If the recollection of Judge Akin is correct, and such order 
was made, it would seem to relieve the case of ail difificulty so far as 
the right of the receiver to act in this transaction is concerned. 
Whether it was or not, however, and even if it was a matter for the 
court hère to consider in this collatéral way, the transaction was suf- 
ficient to take the title. to this water right ont of Abernathy, and if 
it did he had no rights afterwards to convey the same ; and any one 
taking a conv.eyance from him subsequently with notice of this trans- 
action with Granger, receiver, vi^ould acquire no title thereby. 

If we may gather the intent of the parties from the extraneous 
évidence, it seems clear that Abernathy knew that the rights he granted 
were to go to the Etowah Iron. Company. He says so in his testi- 
mony. But it is perfectly clear otherwise that Calhoun obtained it 
for the Etowah Iron Company. He was acting for Granger, rc- 
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ceiver for the Etowah Iron Company property ; Granger himself being 
largely interested in the corporation. 

It seems unnecessary to détermine where tiie right went to erect 
dams and flood the land as named in the instrument; but, as I hâve 
stated, my conclusion is it went to the Etowah Iron Company, con- 
sidering ail the facts and circumstances of the case. If it went to 
Granger individually, and the words "as receiver" were simply de- 
scriptio personse, then, as will be seen, Granger has conveyed it to 
the Etowah Power Company. It is conceded, as I understand it, that 
the Georgia Power Company has now acquired ail the rights of the 
Etowah Power Company. 

The following extract from Thompson v. Phénix Ins. Co., 136 U. 
S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408, is strong authority support- 
ing the right of the receiver to do what he did in this case in view 
of ail circumstances and the existing situation : 

"The flrst contention of the company is that the receiver, Kearney, had 
no authority, without spécial instructions troin the court, to incur expenses 
or liabllity for Insurance preiniums. In support of this proiwsition, its coun- 
sel cites Cowdrey, etc., v. Galveston, etc., Eaîlroad Co., 93 U. S. 352 [23 L. 
Ed. 950], where one of the questions was vvhether a receiver of a railroad 
Company should be allowed for expendltures inade by hlni, without the pre- 
vious sanction of the court, in defeating a propo.sed municipal subsidy in aid 
of the construction of a railroad parallel with the one in his hands. It wax 
held that such expenses were properly disallowed, although the proposed 
road, if constructed, mlght hâve diminished the future earuings of the one 
in his charge. ïhis court said that to permit a receiver to détermine ques- 
tions of that character, and, upou such détermination appropriate funds In 
his custody, would sanction a prlnciple that would open the door to ail sorts 
of abuses. It added that 'a receiver is not authorized, without the previous 
direction of the covirt, to incur any expenses on aecount of property in his 
hands beyond what is absolutely essential to Its préservation and use, as 
contemplated by his apiJointment.' Of the soundness of this gênerai prln- 
ciple no doubt can exist, though difflculty may sometimes arise in its appli- 
cation to particular cases. Due regard must always be had not only to tho 
nature and surroundiugs of the property in the custody of the receiver, but 
to the exigencies of the moment wheu he may be required to tako action 
involving the safety of property in his charge. We do not doubt that under 
some circumstances a receiver would be derelict in duty, if he did not cause 
property in his hands to be insured against fire. The case last cited is au- 
thority for the prlnciple that, without the i)revious sanction of the court, 
a receiver may incur expenses that are absolutely essential for the préserva- 
tion of the property in his custody. But if this were not .so, and if, without 
the previous order of the court, he applies funds in his hands for such a 
purpose, the contraet of Insurance will not, for that reason, be void, as be- 
tween him and the insurance company. It appears from the policy that the 
company was informed as to the capacity in which Kearney actèd. namely 
'as receiver for Holladay & Holladay.' According to the amended bill, it 
knew the précise nature and extent of the interest represented by him, and 
that he had no Personal interest in the property Insured. If the court, whoso 
ofïicer he was, had dlrected him to procure insurance, the présent objection 
could not be urged with the sllghtest expectation of its I)eing sustalned. And 
yet, whether Kearney exceeded his authority, or rightly applied the fuuds 
in his hands, are questions in which no one is concerned. except himself, the 
court to which he was amenable, and the parties interested in the iiroperty 
in his charge. If he was not, technically, authorized to use the fuuds in his 
hands to pay for insurance, still, upon the settlement of his accounts, If he 
acted in good faith, the court mlght allow him any sums paid out for that 
purpose. He held such relations to, aud was under such persoual responsi- 
197 F.— 39 
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bllity for, the safety of the property, tbat he could make a valld contract 
of însurance, âlthough his use of tbe funds In bis tands for that purpose 
was subject to the approval of the court In Tempest v. Ord, 2 Merivale, 55, 
Lord Chancellor Eldon said that: 'Formerly, the court never permltted a re- 
ceiver to lay out money wlthout a previous order of court But now, where 
the reoelver had laid out money wlthout such previous order, It was usual 
to refer It to the master to see If the transaction was bénéficiai to the par- 
ties; and if found so, the recelver was allowed the money so laid out' 
Upon this point, Brown v. Hazelhurst, 54 Md. 26, 28, is instructive. In that 
case, objections were made to allowlng a recelver for sums paid by him, 
wlthout the previous sanction of the court for Insurance. The court sald: 
'There Is no doubt of the gênerai rule, and It is à wholesome one, tliat a re- 
celver will not be permltted to lay out more than a smaU sum at his own 
discrétion, In the préservation or Improvement of the property under his 
charge; but he should, in ail cases where it is practicable, or the clrcum- 
stances of the case wlll permit, before involving the estate in expenses, apply 
to the court for authority for so doing. But this gênerai rule, however salu- 
tary It may be, should not be rlgidly and sternly enforced as to work wrong 
and injustice, where the recelver has acted in good faith, and under such 
eircumstances as will enable the court to see that, if previous authority 
had been applied for, it would hâve been granted. The justice and right of 
the matter must dépend, to a great extent upon the spécial elrcumstancçs 
of each case that may be presented.'" 

[4] Assuming that Abernathy had parted with this right and could 
not for that reason subsequently convey it legally to Strickland, it 
cannot be denied that Strickland had actual knowledge when he took 
the first conveyance from Abernathy or when he took the deed from 
Josie Abernathy. While not so clear, I think it reasonably clear from 
ail the évidence that when Tinsley bought frora Strickland he took 
with actual knowledge of the existence of the paper from Abernathy 
to Granger, receiver. If there were nothing else to évidence this, it 
is clearly shown to my mind by the character of the warranty Tinsley 
took from Strickland. While the deed from Strickland to Tinsley 
is dated May 20, 1905, it was understood that- it was executed the 
latter part of September or early in October, and contemporaneously 
or about the same time that a separate warranty from Strickland to 
Tinsley was executed. The writing containing such warranty as there 
was is as f ollows : 

"October 7, 1905. In considération of the fact that T. G. Tinsley, of Nash- 
ville. Tenu., has purchased lot of land 424 in the twenty-first district and 
second section of Bartow county, Georgla, for the sum of $660.00, and I hâve 
given him a quit claim deed to same and the Etowah Power Company claims 
a right of backing water on said lot of land: Now, therefore, in considéra- 
tion of the premises, I hereby warrant to said T. G. Tinsley and his heirs, 
but not his assigns, title to said property and to water power on and over 
the same, and to backwater privilèges on said lot, free from the claims or the 
rights of sald Etowah Power Company or auy other person whatsoever. It 
is the intention of this warranty to protect said T. G. Tinsley in his sole 
and undivlded ownershlp, use and possession of the aforesaid lot and the 
water rights and privilèges thereto to the extent aforesaid #660.00 and any 
costs or attorney's fées which sald Tinsley may reasonably expend in defeiid- 
ing this title to said land and to the water power and privilèges on and over 
the same. It is not the Intention of this warranty to protect any assigns 
of the sald T. G. Tinsley or any transférée in said rights and privilèges. 

"Witness my hand and seal the day and year above wrltten. 

"A. Strickland. [Seal.]" 
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The deed from Strickland to Tinsley was recorded October 9, 1905, 
and seems to hâve been executed about the time it was filed for rec- 
ord and recorded, although dated back to May 20th. 

So it appears that Tinsley was looking for a lawsuit, and this daim 
of the Etowah Power Company based on the conveyance from Aber- 
nathy to Granger, receiver of the Etowah Iron Company, was the only 
source from which they could hâve anticipated a lawsuit so far as this 
évidence discloses. 

In addition to this, Tinsley in his own testimony, in answer to the 
fourteenth interrogatory, says: 

"The only explanation I bave for the purchase of the lot was that I owned 
an interest In it, and in view of the litigation which was Imminent, Mr. 
Strickland consented to sell out, and if he had any other reason or motive 
that prompted him in doing so, I am not aware." 

As the only litigation Tinsley could hâve been expecting was with 
the holder of this conveyance from Abernathy to Granger, receiver, his 
statement above seems further proof of his knowledge of the exist- 
ence of that conveyance. 

It is immaterial therefore, as I hâve stated, whether the instrument 
executed by Abernathy to Granger, receiver, was properly attested 
for record or not. 

Many interesting questions hâve been raised in connection with this 
case and ably discussed in oral argument and in briefs furnished by 
counsel for both sides. I do not consider it necessary, however, to 
go into the case more fully than has been donc. The real matters 
for détermination in the case are: 

(1) The validity of the paper executed by Abernathy to Granger, 
receiver, as a conveyance of the water rights in question hère. 

(2) Did Tinsley buy with knowledge actual or constructive of the 
existence of this conveyance to Granger, receiver ? 

My conclusion is that the writing signed with his mark and delivered 
by Abernathy to Granger was a valid conveyance of the water rights 
as stated therein, and that Tinsley took with actual notice that this 
paper had been executed and was outstanding, so it is immaterial 
whether the paper was so executed as to make it a record instrument 
and constructive notice or not. 

The prayer, therefore, that this conveyance from Abernathy to 
Granger, receiver, be decreed invalid and a cloud upon complainant's 
title, must be denied, and as a conséquence of this the bill must be 
dismissed, with costs, and a decree may be taken to that effect. 



UNITED STATES v. VAN HORN et al. 

(District Court, D. Colorado. June 12, 1912.) 

No. 5,860. 

1. Public IiAnds (| 47*) — Réservation of Right of Way fob Ditches and 
Canals— Validity and Effect. 

The provision of Act Aug. 30, 1890, e. 837, § 1, 26 Stat. 391 (U. S. Comp. 
St. 1901, p. 1570), that in ail patents for lands thereafter taken up un- 

•for oth«r cases see same toplc & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r luâexes 
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der apy of the land laws west of tlie one hundredth meridian, It shall 
be exjjressed that there is reserved from thé lands a riglit ot way there- 
on for ditches or eanals constructed by tlie authority of the United 
States, must be construed lu. the light of, the bno^Yn purpose of the 
governmept tç reclaim its arid lands hy condueting water upon them, 
and the provision is net void for Indéflniteness because the rlght of way 
reserved is not speeifically déscrlbèd but is within the uiidoubted powers 
of Congress and valld, and ail subséquent entrymen toolc their lands sub- 
ject to the right of the United States to eonstruct ditches and eanals 
over it whenever and wherever required In carrying out any of its réc- 
lamation projects. 

[Ed. Note.— For other cases, see Public Lands, Cent Dlg. §§ 133, 137; 
Dec. Dig. § 47.*] 

2. Public Lands (§ 47*) — Reseevation of Right of Wat fob Ditches and 
Canals— Unalloited .Indian Lands. 

Act June 15, 1880, c. 223, § 3, 21 Stat 203, providing for allotment in 
severalty of lands of the Ute Indian Réservation in Colorado, further 
provides that "ail lands not so allotted shall be held and deemed to be 
public lands of the United States and subject to disposai under the laws 
providing for the disposai of the pdbllc lauds at the same pricè and on 
the same terms as other lands of like character, • • * provided that 
• * * said lands » • * shall be subject to cash entry only in 
aecordance wlth existiag law." Held, that it was compétent for Congress 
to change the manner of, disposition of such lands in so far as third 
parties were concerned, and that persons taking pre-emptions there- 
on after the passage of Act Aug. 30, 1890, c. 837, § 1, 26 Stat. 391 (U. S. 
Comp. St. 1901, p. 1570), reservtng from ail public lands thereafter takeu 
up right of way for ditches and eanals constructed by authority of the 
United States, took subject to such provision. 

[Ed. Note.— For other cases, see Public Lands, Cent Dlg. |§ 133, 137; 
Dec. Dlg. § 47.*] 

8. CouBTS (§ 493*) — Actions by — Peiob Judgment as Bab. 

An injunction issued by a state court in a suit brought against the 
engineer in charge of a government Irrigation project and his foremaii. 
as individuals, restraining the défendants and ail persons under their 
control from enterhig upon certain lands and constructing a government 
canal across the same, is not a bar tô a suit in a fédéral court by the 
United States to establlsh its right to eonstruct such canal under the 
réservation of right of way therefor contained in Act Aug. 30. 1890, c. 
837, S 1, 26 Stat 391 (U. S. Comp. St 1901, p. 1570), and to enjoin the 
owners of said lands, which were acquired under the public land laws 
after the passage of such act, from interfericg with such construction. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1346-1352 ; Dec. 
Dig. § 493.*] 

4. Watebs and Watee Coubses (§ 33*) — Rights of Wat for Ditches~Ju- 
eisdiction-^Protection of Basbment. 

Equity bas jurisdiction of a suit by the United States against the own- 
ers of lands acquired under the public land laws after the passage of 
Act Aug. 30, 1890, c. 837, § 1, 26 Stat. 301 (U. S. Comp. St. 1901, p. 1570), 
to enjoin them from interferlng with its construction of an irrigation 
canal over such lands under the réservation of right of way therefor 
contained in said act 

[Ed. Note! — For other cases, see Waters and Water Courses, Cent Dig. 
§§ 2;i-26 ; Dec. Dig. § 33.*] 

In Equity. Suit by the United States against Martin Van Horn and 
others. On motion for preliminary injunction. Motion granted. 

•For other caees aee same topic & S nttmbeq in Dec. & Am. Digs. 1907 to (Ute, & Rep'r Indezef 
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Harry Eugène Kelly, Dist. Atty., and Ethelbert Ward, of Denver, 
Colo., for the United States. 

Sherman & Sherman, of Montrose, Colo., for respondents. 

LEWIS, District Judge. The bill sets forth the following facts : 

More than $4,700,000 has been expended on the Uncompahgre Val- 
ley Project, through the Réclamation Service, for the purpose of re- 
claiming about 140,000 acres of arid lands in Montrose and Delta 
Counties. The West Canal has been projected as a part of the Sys- 
tem. It is to be, when completed, about 12 miles in length, and is to 
carry water to some 7,000 acres. On April 25th, when the bill was 
filed, a contract had been let by the plaintiffs for the construction of 
this canal at a cost of about $78,000. The line of the canal has been 
staked out and its course is described in the bill. In its course it 
crosses the tracts severally owned by the défendants. When the com- 
plainants' agents sought to go upon thèse private lands for the purpose 
of constrùcting the canal, the défendant Masters, who owns one tract 
crossed by the line of the canal, and the défendant Miller, his tenant, 
filed their complaint against Charles T. Pease, engineer in charge of 
said Project for the United States, and Louis Meyer, his foreman, 
in the local State Court, and obtained from that court a writ of in- 
junction perpetually restraining and enjoining said Pease and Meyer, 
and ail persons acting under their control, from entering upon said 
lands along the line of said projected canal, and from constrùcting said 
canal across said lands. This writ was issued as the resuit of a find- 
ing by that court that the réservation in the patents issued by the 
United States conveying thèse lands, of a right of way across the same 
"for ditches or canals constructed by the authority of the United 
States" was void for uncertainty. 

The bill also charges that similar proceedings in the State Court will 
be instituted against any and ail other officiais, agents and contractors 
of the United States who may attempt to enter on said lands along the 
line of said canal for the purpose of constrùcting the same. It also 
charges that criminal prosecutions are threatened against such persons 
whenever they may attempt to proceed with said work. The writ of 
injunction is prayed restraining the défendants from in any manner 
obstructing, hindering, delaying and preventing the contractors, agents, 
servants and employés of the United States in the construction of said 
canal, and in the opération and maintenance of the same along the 
right of way described in the bill. 

A temporary restraining order was issued against the défendants on 
April 25th without notice, together with the rule to show cause on 
R^ay lOth following. By agreement the matter was continued from 
time to time, and on May 16th the défendants Van Horn, Ryman, 
Masters and Miller filed their answer and called up the rule for hear- 
ing on May 17th. 

The answer admits that the lands through which it is proposed to 
construct the canal were acquired under préemption entries, and that 
in ail the patents conveying the same is this clause: 

"There is reserved from the lands hereby granted a right of way thereon 
for ditcbes and canals constructed by the authority of the United States." 
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And the answer allèges that no right of way over said lands îs spec- 
ified or described, and for that reason the attempted réservation is 
void for uncertainty, indefiniteness and lack of description. The an- 
swer admits the passage of the Act of August 30, 1890, c. 837, § 1, 
26 Stat. 391 (U. S. Comp. St. 1901, p, 1570), which provides: 

"No person who shall after the passage of this Act, enter upon any of the 
public lands with a view to occupation, entry or settlement under any of 
the land laws shall be permltted to acqulre tltle to more than three hundred 
and twenty acres in the aggregate, under ail of said laws, but this limitation 
shall not operate to curtail the right of any person who bas heretofore made 
entry or settlement on the public lands, or whose occupation, entry or settle- 
ment, is validated by this act; provided, that in ail patents for lands here- 
af ter taken up under any of the land laws of the United States or on eutries 
or clalms validated by this act west of the one hundredth meridian, it shall 
be expi/essed that there is reserved frbm the lands in said patent described, 
a right of way thereon for ditches or canals constructed by the authority of 
the United States;" 

and then allèges that iri October, 1890, ail the lands hère involved 
were a part of the Fort Crawford Military Réservation^ which was 
then a part of the Ute Indian Réservation, which was opened to set- 
tlement by Act of June 15, 1880, c. 223, 21 Stat. 199; that said lands 
were thereafter held in trust by complainants until January 1, 1912, 
for the said Indians, except and until tracts of said lands were sold 
and the fee simple title thereto conveyed to settlers under the pré- 
emption laws existing at the time the agreement was made with the 
Indians; that in October, 1890, the Secretary of War caused thèse (mil- 
itary) lands to be opened and transferréd .to the Department of the In- 
terior for sale under said Treaty and Act of June 15, 1880, and there- 
after the défendants and their grantors made préemption settlements 
on which patents were subsequently issued containing the réservation 
of said right of way. And thereupon the défendants say that the pre- 
emptors under their purchase were entitled to ail the title and interest 
of said Indians and of complainants in said lands without any réserva- 
tion, and for that reason the attempted réservation of a right of way 
in the patents was void. 

The answer also allèges that complainants are asserting a right of 
way to a strip 100 feet wide for said canal, which they allège to be 
wider th^n necessary. It sets up as a défense the decree in 
the State District Court granting a writ of injunction against Pease 
and Mèyer jn the suit brought by Masters and Miller against them. 
It dénies the allégation of the bill that 140,000 acres of public arid 
lands within' the Réclamation project under considération were with- 
drawn from entry, but allèges that an amount not in excess of 40,000 
acres was withdrawn. It admits that said Réclamation project is not 
yet completed, and that the said West Canal is an uncompleted distrib- 
uting canal in said System, allèges that 4,000 acres of the 7,000 acres, 
which it is claimed the said West Canal will serve, are privately owned 
lands, allèges that four différent routes for said right of way hâve 
been surveyed.and some of them staked out over some of the lands in 
question, and from time to^ time changed, and that the route last se- 
lected along • which it is proposed to construct said canal is the one 
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most circuitous and will cause more damage than other routes there- 
tofore selected, and allèges that the lands in question are agricultural 
lands now occupied as farms and under cultivation. The answer dé- 
nies the right of the complainants to enter upon the lands and con- 
struct thè canal without payment for the right of way. 

Replication has been filed. 

[1] The issues which the answer seeks to raise were argued at 
length orally, and the views of the court on ail matters then discussed 
were given at the close of the argument, but counsel were given leave, 
at their request, to file brief s, which has been done. Those views are 
entertained now and will be only briefly put down. A high regard for 
the recognized learning of the State Judge who granted the writ in the 
case against Pease and Meyer based upon his conclusions that the rés- 
ervation of a right of way in the patents is void, because (1) said right 
of way is not described definitely in said patents, and (2) the lands in 
question having been a part of the Ute Réservation, the Indians are 
interested as bèneficiaries in the proceeds of the sale of said lands, and 
therefore the fee without réservation must be conveyed, has caused 
some anxiety in reaching a conclusion touching those matters ; but af ter 
due regard and full considération we are not able to concur in that 
view; and the reasons are thèse: The clause in the patent reserving 
the right of way must be construed, like ail other instruments, in the 
light of the surrounding circumstances at the time the patent issued. 
The significant circumstances in that regard are thèse : By a séries of 
acts and resolutions passed by Congress beginning as early as 1888 (Act 
Oct. 2, 1888, c. 1069, 25 Stat. 526 [U. S. Comp. St. 1901, p. 1552] ; 
Act March 20, 1888, 25 Stat. 618; Act Alarch 2, 1889, c. 411, 25 Stat. 
960 [U. S. Comp. St. 1901, p. 15531 : Act Aug. 30, 1890, c. 837, 26 
Stat. 391 [U. S. Comp. St. 1901, p. 1553]), the Government unmistaka- 
bly declared a purpose to reclaim its arid lands by conducting water to 
and across them, and provision was shortly made to enable it to carry 
out that purpose. In order that it might not be impeded in the exécu- 
tion of the Project, it expressly provided in the Act of August 30, 1890, 
c. 837, 26 Stat. 391, which was prior to the issuance of any of the pat- 
ents to the lands in controversy, and prior to entry : 

"That In ail patents for lands hereat'ter taken up under any of the land 
laws of the United States or on entries or claims validaied by this Act vrest 
of the one hundredth meridian, it shall be expressed that thcre is reserved 
from the lands in said patent described, a ri^ht of way thereon for ditches 
or cauals coustructed by the authority of the United States," 

This requirement as to the future disposition of public lands was 
known to ail, and ail entrymen thereafter acted in the light of that 
knowledge so charged to them. And there can be no doubt that Con- 
gress was vested with full power to make the réservation. United 
States V. Gratiot, 14 Pet. 526, 10 L. Ed. 573 ; Gibson v. Chouteau, 13 
Wall. 99, 20 L. Ed. 534; Light v. United States, 220 U. S. 523, 31 
Sup. Ct. 485, 55 L. Ed. 570. 

It was under thèse conditions that the défendants or their grantors 
made their entries and initiated their rights to ail the lands in question 
and thereafter accepted patents containing said réservation. It cannot 
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be doubt^d that the intent, purposeand scope of tlie réservation was 
fully understood by each j^atentee. In the construction of the West 
Canal in connection wîth and as a part of the Uncompahgre Valley 
project the complainants are only seeking to carry out and exécute 
that purpose ; and there is no foundation for the claim now made that 
the right of way reserved is so uncertain and indefinite as to render it 
void. Green v. Wilhite, 14 Idaho, 238, 93 Pac. 971 ; Green v. Will- 
hite (C. C.) 160 Fed. 755. 

The failure to describe the boundaries of a right of way in the grant 
of an easement does not render the grant void. 14 Cyc. 1161, 1203, 
et seq. 

Beside this, the réservation in the patents was but a compliance with 
the Acts of Congress, and Congressional grants are not within the 
rules of construction applicable to transactions between private 
parties. They are given a broader scope for the purpoSe of executing 
the législative intent. Rail way Co. v. Railway Co., 97 U. S. 497, 24 
L. Ed. 1095 ; Railway Co. v. Railway Co., 130 U. S. 26, 9 Sup. Ct. 
409, 32 L. Ed. 837; United States v. D. & R. G. Ry. Co., 150 U. S. 
14, 14 Sup. Ct. 11, Z7 I.. Ed. 975; Railway Co. v. Barney, 113 U. S. 
625, 5 Sup. Ct. 606, 28 L. Ed. 1109; United States v. Railway Co. 
(C. C.) 186 Fed. 861. 

As to the Ute Indian Réservation, the title to ail lands within the 
réservation was in the United States subject to the rights of the Indi- 
ans under the Treaty to use them, and when the réservation was va- 
cated the Government could dispose of the lands as it saw fit. It was 
no concern of entrymen receiving patents as to what the obligation of 
the Government was to the Indians or what accounting, if any, it 
was required to make to the Indians for the sale of said lands. 
When the occupancy of the Indians ceased ail lands theretofore in the 
réservation became public lands and were subject to disposition in any 
manner that Congress might détermine. Beecher v. Wetherby, 95 U. 
S. 517, 525, 24 L. Ed. 440. 

[2] But it was further insisted by défendants that under the Act of 
June 15, 1880 (21 Stat. 199), lands in said réservation not allotted in 
scveralty to the Indians could thereafter be disposed of by the Govern- 
ment only in accordance with the laws regulating the disposition of 
public lands in effect at the time of the Treaty with said Indians and 
the passage of said Act. The contention is too narrow. Section 3 of 
said Act (page 203) : 

"And ail lands not so allotted * * * shall be held and deemed to be 
public lands of the United States and subject to disposai under tbe laws pro- 
viding for the disposai of the public lands at the sanie priée and ou the 
sanie ternis as other lands of like character * * * provided that noue 
of said lands * * * ghall be llable to entry and settlement under the pro- 
visions of the homestead laws ; but shall be subject to cash entry only in 
accordance with existing law." 

The lands with which we are concerned were preempted. The pré- 
emption laws were repealed by the Act of March 3, 1891, c. 561, 26 
Stat. 1095 (U. S. Comp. St. 1901, p. 1535). But the fourth section of 
that Act saved ail préemption claims initiated before its passage and 
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provided that such claims should be perfected as though the préemp- 
tion statute had not been repealed. And section 10 of the Act pro- 
vided that ail — 

"agreements or treaties made with any Indian tribes for the disposai of thelr 
lands or of lands ceded to the United States to be disposed of for the bene- 
flt of such tribes * * * aud the disposition of such lands shall continue 
in accordance with the provisions of such treaties or agreements." 

So that the lands hère involved were disposed of in strict compliance 
with the "existing law." Notwithstanding the Act of June 15, 1880, 
it was entirely compétent for Congress to change the manner of dispo- 
sition of the lands in question, in so far as third parties are concerned, 
and by Act of June 13, 1902, c. 1080, 32 Stat. 384, Congress did ex- 
tend the homestead act to thèse lands. 

[3] The défendants further contend that the injunction issued out 
of the State Court opérâtes as an estoppel against complainants. That 
action was against Pease and Meyer as individuals. The contention is 
without merit. Carr v. United States, 98 U. S. 433, 25 L. Ed. 209 ; 
United States v. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 171 ; 
Tindal v. Wesley, 167 U. S. 204, 17 Sup. Ct. 770, 42 L. Ed. 137. 

[4] The contention of the défendants that this is a mistaken pro- 
ceeding and that an action at law to obtain possession of the right of 
way is the remedy to which the complainants must resort, is met by 
the reasoning in Rail way Company v. Smith, 128 Fed. 1. The author- 
ities cited by the défendants to this point do not involve the exercise 
of rights to an easement. 

At the oral argument the court expressed the view that the défend- 
ants should hâve first been given an opportunity to be heard on the 
question whether complainants, by virtue of the réservation in the pat- 
ents, had an easement across the lands for the canal, before being put 
into possession. Défendants denied such right. Some of them had 
brought a suit in the State Court denying the right. The temporary 
restraining order was issued by a judge sitting hère from another dis- 
trict. I might hâve issued it also had the application been presented tb 
me. But I now express regret that it was issued before the défendants 
had hère an opportunity to be heard on the question of whether the 
complainants were entitled to a right of way across their lands. 
Complaint was made at the oral argument that the strip taken 
possession of under the restraining order is circuitous in route across 
the lands of some of the défendants and inflicts unnecessary damages, 
because, they say, a feasible route could hâve been selected more 
straight in its course. ■ It appeared that the contractors who had 
the construction of the canal in hand, on being let in under the re- 
straining order, immediately went to work and had done mucli 
excavation along the selected line for the canal, and I assume hâve 
been busily engaged in that work ever since, so that it does not now 
appear to be practicable to withdraw the restraining order and déter- 
mine the route that the canal should take. It is noted that complain- 
ants' counsel contends that the Act of Congress dealing with the sub- 
ject of réclamation vests in the officers in charge power to sélect the 
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route. Under the conditions of this case it is not deemed necessary to 
détermine that,^ but the suggestion is ventured that the citizen should 
be made to feel that he has been given a hearing before his claimed 
rights hâve been invaded. 

The bill asserts a right of way ône hundred feet wide. The défend- 
ants insist that such a strip takes more of their lands than is reasona- 
bly needed for the construction and maintenance of the canal, but no 
showing in this respect was made on application for the temporary 
writ. It will thereforè rest for détermination until final hearing. 

The temporary writ of injunction as prayed for may issue. It is so 
ordered. 



KKAMER V. LYLB et al. 

(District Court, N. D. Georgia. June 6, 1912.) 

No. 15, In Kqulty. 

1. WlLtS (§ 571*)— CONSTBTJCTIOÏT OF BEQUEST — LiFE INSUBANCE. 

A bequest by a testator to his wit'e of "the sum of ten tliousand dol- 
lars to be realized ont of the proceeds of such life Insurance as may be 
of force on my life at the time of my death" Includes policies in which 
the wlfe was named as benoilelary, and she is required to account for 
the proceeds of such policies as a part Of the bequest. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 1244; Dec. Dig. § 
571.*] 

2. Wills (§ 761*) — Advànoements — Evidence. 

Under Civ. Code Ga. 1910, § 4053, whlch provides that "a mémorandum 
of advancements, in the haudwriting of the parent, or subscribed by 
him, shall be évidence of the faet of advancement, but shall not be con- 
clusivé as to the valuatlon of the property, unless inserted as part of 
the testàtor's -will or refèrred to tberetn," advancements are sufflciently 
proved by indorsements on the back of a will in the teëtator's handwrit- 
Ing, màde pursuant to a provision therefor in the will. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1968, 1969 : Dec. 
Dig. § 761.*] . 

3. Wills (§ 560*) — Construction- — Description of Psopeety. 

A wjll devised to the wife of the testator certain real estate speciflcal- 
ly described, and also "ail lands, wherever situated, of whlch I may die 
seised ànd possessed, which said lands hâve been sold by me and bond for 
tltles given to the purchasers and the purchase money or any part thereof 
due me at the time of my death ; my purpose being to convey such pur- 
chase-money notes to my said wife together with the security I might 
hold therefor. * * *" It also devised to a son "ail real estate of 
which I may die seised and possessed situated in the city of CarroUton" 
not disposed of to testàtor's wife. After the exécution of the Will, tes- 
tator signed and delivered to another a paper reclting that he had sold 
to such other certain described real estate in CarroUton, stating the 
terms, and that the papers were to be executed on a date given, which 
was after the time of his death. Ueld, that such real estate dld not 
pass under the provision to the wife, but to the son, as real estate of 
whlch the testator was seised and possessed at the time of his death 
and which he had not disposed of.; 

[Ed. Note.— For other cases, me Wills, Cent. Dig, §§ 1216-1220 ; Dec. 
Dig. § 560.*] , 

•For other cases.see same topiç £: g kdmebk in! Dec. & Am. Dig?. 1907 to date, & Rep'r Indexes 
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4. Wrixs (§ 560*) — ConstRuctiox— Description or Peopebtt. 

Under the same will, whieb. bore intrinsic évidence of the intention of 
the testator to divide his property equally between his wife and son so 
far as it could be done in Ijind, real estate in tbe city of Carrollton not 
speciflcally devised to bis wife, owned by hlm at the time of ils exécution, 
but whicli tie afterward contracted to seï', giving a bond for title and 
taklng notes for the purchase niouey, passed to the son, togetber with the 
notes ; the provision In favor of the wife as to that class of property 
being limlted to real estate vvhlch the testator had contracted to sell 
prior to the exécution of the wlU. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1216-1220; Dec. 
Dig. § 560.*] 

In Equity. Suit by Earnest W. Kramer against Charles A. Lyle and 
Ruth Kramer. On biU and answer. Final decree. 

Watkins & Latimer, of Atlanta, Ga. (Edgar, Watkins, of Atlanta. 
Ga., of counsel), for complainant. 

Dorsey, Brewster, Howell & Heyman, of Atlanta, Ga., and S. Hold- 
erness, and J. O. Newell, both of Carrollton, Ga., for défendants. 

NEWMAN, District Judge. This case is now before the court on 
bilî and answer, and involves the construction of the following will: 

"State of Georgia, Carroll County. 

"I, E. G. Kramer, of said state and county, being of sound and disposlng 
mlnd and memory, do mal^e this my last will and testament, by it revokiug 
ail others previously made. 

"Item 1. I will and bequeath nnto my beloved wife, Ruth, the following 
described property, to wit: My home place, situa ted on the south side of 
South Street, in the city of Carrollton, said state and county. Said place 
coutainlrig twenty-two acres of land more or less. Also ail furniture, fur- 
nishings, and housebold goods of every lilnd, character and description, that 
might be in said bouse at the time of my decease, including books, prlnts, 
plctures, bric-a-brac, silver and gold plate, wearing apparel, ornaments, also 
such provisions, cooking utensils, kitchen and dinlng room furniture as may 
be in said résidence at the time of my decease. Also ail horses, mules, cattle, 
s*ine, buggies, wagons, carrlages, harness, farming Implements, garden im- 
plements and other things that might be on said place at the time of my de- 
cease. Also that lot in said city of Carrollton, said county, situated on the 
north side of said South street, bounded on the north by the Central of 
Georgia Railway right of way, on the east by a lot owned by said railway, 
on south by said South street and on the west by an alley whlch runs be- 
tween said property and what is known as the 'Marchman place.' Also a lot 
on the south side of said South street in said city and county, fronting said 
street one hundred feet and runuing back same width, south, flve hundred 
feet, bounded on the east by the 'Meadows place,' now in possession of Filli- 
love. Also two hundred shares of the capital stock of the Mandeville Mills, 
a corporation of said state and county, said stock being of the par value of 
one hundred dollars per share. Also one hundred shares of the capital stock 
of the First National Bank of Carrollton, a banking corporation of said 
county, said stock being of the par value of one hundred dollars per share. 
Also the sum of ten thousand dollars to be realized ont of the proceeds of 
such life Insurance as may be of force on my llfe at the time of my death. 
Also ail notes, accounts, and judgments that might be owing to me at the 
time of my death, together with ail lands, wherever situated, of which I 
may die seised and possessed, whlch said lands hâve been sold by me and 
bond for tltles given to the purchasers and the purchase money or any part 
thereof due me at the time of my death ; my purpose being to convey such 
purchase-money notes to my said wife together with the security I might 
hold therefor and give her fuU power and authorlty to exécute to the pur- 
chaser deeds In accordance with such bonds as I may hâve given, in case 

•For other cases see same toplc & i mrMBBB In Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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of payments to her, or In case she elects to sue, to give her full authorlty 
either to bring suit for the land, or to sue upon the purchase money, notes 
and exécute to the purchaser and hâve same recorded in the office of the 
clerk of the superior court, where the land may lie, a deed, for the purpose 
of levy and sale, as per the requirements of the law in such cases made and 
provided. 

"Item 2. I wlU and bequeath unto my beloved wife, Ruth, in addition to 
what is bequeathed hère in item one, the sum of flve thoiisand dollars, whlch 
is expressly in lieu of years support, in case she accepts this legacy in lieu 
of years support, she will make it known in writing to the exécuter of this 
my last will and testament within ninety days of the date of his qualification. 

"Item 3. I will and bequeath to my son, Earnest, the following described 
property, to wlt: AU real estate of which I may die seised and possessed, 
situated ta the city of Oarrollton, not disposed of in item one of this my last 
will and testament. Also two hundred shares of the capital stock of the 
Mandçville Mills, a corporation of said state and county, said stock being of 
the par value of one hundred dollars per share. Also one hundred shares 
of the capital stock of the First National Bank of CarroUton, a banking cor- 
poration of said county, said stock being of the par value of one hundred 
dollars per share. 

"Item 4. It is my wlU that the resldue of my estate be divided equally be- 
tween my wife, Ruth, and my son, Earnest, share aud share alike. My said 
son, Earnest, to account for air advancement that I may make hlm after this 
date, which are charged to him on the back of this my last wUl and testa- 
ment. 

"Item 5. I nominate and appoint my friend, 0. A. Lyle, executor of this 
my last will and testament. My executor shall not be required to make re- 
turns to any court, excépt, when my estate shall hâve been fully adminis- 
tered, he shall file with the ordinary a report showing ail receipts and dis- 
bursements on account of my said estate. My executor will give bond, con- 
ditioned for the faithful performance of hls trust, in the sum of flfty thou- 
sand dollars ; said bond to be made by a bond or surety company, engaged 
in such business In the state of Georgia, and whose flnanclal standing bas 
been approved by the proper aùthorities of said state of Georgia: the pre- 
mium on said bond to be paid out of my estate at the expense of my said 
estate." 

This will was properly executed. 

The contest is between the son of the testator and his stepmother, 
the widow of the deceased. 

The important question in this case, as in ail cases of like char- 
acter, is to arrive at the intention of the testator. His gênerai inten- 
tion is perfectly manifest, and that is to divide his property equally 
between his son and his wife, or as near as could be consistently with 
his désire to give them each separate pièces of property. 

[1] The first provision of the will over which tliere is a contest is 
the language in item 1, in which he provides for his wife, Ruth, in 
the following language: 

"Also the sum of ten thousand dollars to be realized out of the proceeds 
of such life insurance as may be of force on my life at the time of my death." 

At the time of the death of the testator there was in force on his 
life more than $10,000 of insurance. A part of this was insurance in 
the Royal Arcanum, and the beneficiary named in this policy was the 
wife, Ruth Kramer, and after her husband's death she collected on 
this policy the sum of $2,630.49. The contest between the parties is 
as to whether this sum should be charged to her as a part of the 
$10,000 insurance money given her by the will; that is, whether a 
policy payable to her should be considered as. a part ôf the insurance 
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which the tcstator had in mind and which was included in the language 
in the will referred to as insurance on the testator's Hfe. The lan- 
guage is "such life insurance as niay be of force on my Hfe at the 
time of my death." This Royal Arcanum policy was as much insur- 
ance on the life of Mr. Kramer as was the larger amount payable to 
his estate, and it seems to me perfectly clear thât his intention was 
to embrace this in the insurance on his life referred to by Mr. Kramer. 

The most pertinent authority on this question is the case of Beer- 
mann et al. v. De Give, Executor, et al., 112 Ga. 614, 37 S. E. 883. 
In that case the will gave to the wife "ten thousand dollars ($10,000.00) 
life insurance carried by me, or that sum hereafter carried by me." 
Beermann, the testator, left, at the time of his death, a policy of life 
insurance for $10,000 in which his wife and son were named as equal 
beneficiaries. The wife, after receiving her half of this policy, or 
$5,000, claimed $10,000 additional under the terms of the will. Con- 
struing this will, the Suprême Court, in the case referred to (112 Ga. 
on page 616, 37 S. E. on page 884), said this: 

"Looking to the whole will for the intention of the testator, it is clear 
that his pnrpose was to give his wife $10,000 lu addition to one-flfth of the 
residuuni of his estate. It is equallj' certain that he was under the Impres- 
sion that he had the right to inake a testauientary disposition of the proceeds 
of an insurance policy on his life, and upon which he paid the premiums, 
although it was not payable to his légal représentative, and in making his 
will that he intended to deal with any suoh policy that might exist then or 
at the time of his death, as his property. This will shows that it was his 
désire that his wife should hâve $10,000 of Insurance money, and, 'In Us ab- 
sence,' that a like amount should be paid to her by his executor from other 
sources, it is therefore our opinion that. In order to carry out the testamen- 
tary scheme, the $5,000 paid to Mrs. Beermann upon the life insurance policy 
should be treated as a part of the testator's estate, and that the executor 
should pay her, from the gênerai funds of the estate, an additional sum of 
$5,000, thus enabliug her to obtain the $10,000 legacy which the testator 
obvlously intended that she should recelve." 

This case, it seems to me, being a Georgia case, construing a Geor- 
gia will, would be controUing; but independently of this I think it 
clear that in the présent case the meaning of the testator was that his 
wife should hâve, by this bequest, $10,000 out of ail the insurance on 
his life, embracing this Royal Arcanum policy, the resuit of which 
is that she should account to the executor for the $2,630.49 as a part 
of the $10,000 bequeathed to her in this clause of item 1. 

[ 2 ] The next contest is over this language in item 4 : 

"My said son, Earnest, to account for ail advancemeuts tliat I may make 
him after this date, which are charged to him on the back of this my last 
will and testament." 

At the time of the death of the testator the following indorsements 
were made on the back of the will : 

"I, this day charge my son Earnest, an advaucement of five thousand dol- 
lars as per item 4 of my will. February lOth, 1010. 

"[Sigii.ed] E. G. Kramer. 

"I, this day charge my son Earnest, an advaneemeut of flve thousand dol- 
lars as per item 4, of my will. March 4th, 1910. 

"[Signed] E. G. Kramer. 

"I, this day charge my son Earnest, an advaneement of one thousand dol- 
lars as per item 4 of my will. [Signed] B. G. Kramer." 
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No question was made in the argument that thèse indorsements 
of advancemehts on the back of the will were in the handwriting o£ 
the testator. 

No contest is made in the bill that the last iteni of $1,000 should 
not be f ightly charged as an advancement ; but it is claimed that the 
first two items of $5,000 each, or $10,000, were given by the testator 
to his son under a contract and agreement between them. It is alleged 
that the son was living in Georgia in 1909, when his father proposed 
to marry again, and he did not wish his son to remain with him after 
he was married, so that the father agreed to give the son the pro- 
ceeds of certain stocks, amounting to $10,000, upon his return to 
Texas, from which state he had not long before returned to Georgia. 
AU of this, so far as it relates to any contract or agreement between 
father and son, is expressly denied in the answer and cannot be taken 
as true in the case. 

It is insisted further, in référence to this particular item, that an 
advancement made after the date of the will and indicated to be such 
in writing, but not properly attested as a codicil to the will, cannot 
be charged as an advancement. Section 4052 of the Gode of Georgia 
is as follows: 

"Advarceménts. An advancement is any provision by a parent made to an<î 
accepted by a child out of his estate, either in money or property, durlng 
lils îife time, over and above thé obligation of the parent for maintenance 
and éducation. Donations from afCection, and not made with a view of set- 
tlement, not intended as advancements, shall not be accounted for as such; 
nor shall the support of a chlld under the paternal roof, although past ma- 
jority, nor the expenses of éducation, be held as advancements, unless charg- 
ed as such by the parent." 

What is necessary to prove advancements is stated in section 4053 
of the Code, which is as folîows : 

"Proof of Advancements. A mémorandum of advancements, in the hand- 
writln? of the parent, or subseribed by him, shall be évidence of the fact of 
advancement. but shall not be concjusive as to the valuatlon of the property, 
unless Inserted as part of testator's will or referred to therein." 

I am unable to agrée with the argument that thèse two items should 
not be charged as advancements, and I think the executor, in distribut- 
ing the estate, should treat thèse as advancements made by the testator 
to his son and to be accounted against him in giving him his share 
of the e tate. 

[3] By the third item of his will the testator gave to his son Earn- 
est "ail real estate of which I may die seised and possessed, situated 
in the city of Carrollton, not disposed of in item one of this my last 
will and testament." One of the pièces of property ernbraced in this 
item is what will be called the "Kytle property" because of the trans- 
action hereinafter referred to. 

On September 1, 1911, after the exécution of the will and before 
his death, the testator made this paper and delivered the same to S. 
C. Kytle: 

"I, E. G. Kramer, hereby certify that I hâve sold to S. C. Kytle the store 
he now occupies and the warehouse adjoining for the sum of $7,000.00, to be 
paid in fourteen equal annual installments with 8% interest per annum from 
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Jan. 1, 1912. He agrées to pay for the months of Oct., Nov. and Dec. each 
$25.00 wMch amounts are not to be deducted from the purchase money. 
i*apers to be executed Jan. 1, 1912." 

The property covered by this paper, being real estate in the city 
of Carrolhon not disposée! of in item 1 of the testator's will, it is 
conceded would hâve gone to his son, Earnest Kramer, under the 
will, except for the making of the above paper, taken in connection 
with the provision of the first item of the will with référence to what 
was bequeathed to the wife. The language is this : 

"Also ail notes, accounts, and judgments that might be owing to me at 
tlie time of my deatli, together with ail lands, wherever situated, of which I 
may die seised and possessed, which said lands hâve been sold by me and 
l)0!!d for titlos given to the purchasers and the purchase money or any part 
thereof due me at the time of my death; my purpose being to convey such 
Piirehase-money notes to my said wife together with the security I might 
hold therefor and give her fnll power and authority to exécute to the pur- 
chaser deeds in accordance with such bonds as I may hâve given, in case of 
payments to her, or in case sheelects to sue, to give her full authority either 
to bring suit for the land, or to sue upon the purchase money, notes and ex- 
écute to the purchaser and hâve same recorded in the office of the clerk of 
the superior court, where the land may lie, a deed, for the purpose of levy 
and sale, as per the requirements of the law in such cases made and pro- 
vided." 

It is claimed that, this property having been sold by Kramer to 
Kytle, this provision of item 1 opérâtes and gives the property, or 
the proceeds of the sale, to the wife, and not the provision of item 
3, which would give it to the son. 

The paper made by Kramer to Kytle, whatever it may be, constitutes 
at most an inchoate and incomplète transaction as between the par- 
ties. It may be that it is a unilatéral contract, as claimed, and that 
neither party was bound, a mère nudum pactum; but, whether this 
be true or not, the title certainly was left in Kramer, and he died seised 
and possessed of the property. I think it clearly passed to the son, 
under item, 3 of the will. 

Some question was raised in the course of the argument of the case 
as to whether Kytle should not be a party to this proceeding. Counsel 
hâve agreed, however, that this question need not be considered, that 
either party will carry out the trade with Kytle if he so desires, and 
it appears that he haS indicated that such is his désire. 

[4] The next and remaining question is as to what is called the 
"Harris property," in CarroUton. This is real estate in Carrollton 
not given to his wife, as such, by the first item of the will, and which 
would hâve passed, at the time the will was executed, unquestionably 
to the son Earnest. After the exécution of the will the testator sold 
the property and gave a bond for title and took notes for the purchase 
money, and the question is whether it goes to Earnest, the son, or 
to the wife under the language of the first item of the will with réf- 
érence to notes and accounts for property the testator may hâve sold. 

Again bearing in mind the intention of the testator to make an 
equal division of his property between his wife and his son, which 
a.pparently was his intention so far as he could and at the same time 
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divide the property in kind, it sliould appear cleafly from the provi- 
sions- o'f this will that it was the testator's intention that the sale of 
this real estate should give the purchase-money notes to the wife in- 
stead of ,to the son. I do not think this intention is clear, or that it 
can be clearly gathered from the provisions of the will. In my opinion 
what the testator had in mirid was notes and accounts which he had 
in hand for property then sold. It is true that in item 1, on this sub- 
ject he used the language "purchase money or any part thereof due 
me at the time of my death." The way I construe this provision, how- 
ever, is this: That the testator, not knowing, of course, when he 
would die, and having probably given bonds for title and received pur- 
chase-money notes, was anticipating the fact that part of it or ail 
of it might be paid before his death, and it was simply a référence to 
this and having this in mind that he said "due me at the time of my 
death." He still held the title to the land, of course, subject to the 
bond for title which he had given and to his obligation to convey 
when the purchase money was paid, and this might bring it within 
the language of item 3 notwithstanding the language of item 1 with 
référence to his wife. There is undoubtedly strong ground for con- 
tending that there is conflict between the two provisions; but endeav- 
oring to carry out what seems to me to bave been the manifest pur- 
pose of the testator, to divide both his real estate, his stocks, and 
his money equally between his wife and his son, I think the proper 
construction of the will is to give the purchase-money notes from 
this Harris property, in the hands of the executor, to the son Earnest. 

This last matter which I hâve referred to, as well as certain other 
provisions of the will which bave been construed, are not free from 
doubt; but I hâve given it the construction which, in my judgment, 
is proper. 

I bave not had time or opportunity to go into a full discussion of 
the légal questions so ably discussed by counsel on both sides of this 
case, in oral argument and in their briefs; but I hâve endeavored to 
make clear, in this brief way, what my views are on the questions 
involved. 



UNITED STATES v. CHICAGO, M. & P. S. RY. CO. 
(District Court, E. D. Washington, N. D. April 10, 1912.) 

No. 1,206. 

1. Commerce (§ 27*) — Kailroads — Hours of Service Act— Interstate Com- 
merce — "EMPLOYE!) IN Interstate Commbece." 

Employés of a railroad company eiigaged in hauliug freight from some 
interniediate point on its line to another point where it is taken up by 
regular trains for interstaté shlpment are "employed in Interstate com- 
merce" within the meanlug of Act March 4, 1907, c. 2939, § 2, 34 Stat. 
1416 (U. S, Comp. St. Supp. 1911, p. 1321), regulatlng the hours of service 
of employés. 

[ Ed. Note. — Eor other cases, see Commerce, Cent. Dig- i 25 ; Dec. Dig. 
§ 27.* 

For other définitions, see Words and Phrasés, vol. 3, pp. 2377-2380; 

vol. 8, p. 7649.] 

' '■ '■ — "■ ; ' ■■ . — r '■ 1 '■ r~~ 

•For other cases see's'amé topic & § numbee in Dec. & A m; Dlgs. 1907 to daté, & Rep'r Indexe» 
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2. Master and Servant (§ 13*) — Hours of Sehvice Act — Construction. 

Uuder Hours of Service Act of March 4, 1907, c. 2i);î9. § 2, 34 Stat. 
1416 (U. S. Co'mp. St. Supp. 1911, p. 1321), niaklug it unlawful for auy 
iiiterstate carrier subject to the act to re(iuire or permit an eiiiployé to 
reiuain on duty for a longer period tlian "sixteen consécutive hours," 
tlie fact tliat iirief tlmes were given employés for ineals, of no more than 
an hour each, did not break the eontinuity of the service, nor did the 
laying ofC of a train crew wliile walting for a helper englue for an Indef- 
inite tinie, whieh proved to be about three hours. 

UM. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. § 13.*J 

Action to recover penalties by the United States against the Chi- 
cago, Milwaukee & Puget Sound Railway Company. Judgment for 
the United States. 

Oscar Gain, U. S. Atty., and Roscoe F. Walter, Sp. Asst. U. S. 
Atty. 

F. M. Dudley and George W. Korte, for défendant. 

RUDKIN, District Judge. The présent suit was brought by the 
United States District Attorney for this district to recover penalties 
for the violation of section 2 of the Act of March 4. 1907, c. 2939, 
34 Stat. 1416 (U. S. Comp. St. Supp. 1911, p. 1321), which reads 
as follows : 

"That it shall be unlav.-ful for any common carrier, its officers or agents, 
subject to this act to require or permit any employé subject to this act to be 
or remain on duty for a longer period than sixteen consécutive hours, and 
whenever any such employé of sucli common carrier shall hâve been contlnu- 
ously on duty for sixteeu liours he shall be relieved and not required or per- 
mitted again to go on duty until he bas had at least ten consécutive hours 
off duty ; and no such employé who has been on duty sixteen hours in the 
aggregate in any twenty-four hour period shall be required or pemiitted to 
continue or again go ou duty without having had at least eight consécutive 
hours off duty." 

By the preceding section the carriers and employés subject to the 
provisions of the act are common carriers, their officers, agents, and 
employés, engaged in the transportation of passengers or property by 
railroad in the District of Columbia, or any territory of the United 
States, or from one state or territory of the United States, or the 
District of Columbia, to any other state or territory of the United 
States or the District of Columbia, or from any place in the United 
States to an adjacent foreign country, or from any place in the United 
States through a foreign country to any other place in the United 
States. 

The complaint contains 33 counts in ail, to 17 of which the défend- 
ant has entered a plea of guilty. 

The first count charges that the défendant company is a common 
carrier, engaged in interstate commerce by railroad in the state of 
Washington; that on; the 3d day of June, 1911, upon its line of rail- 
road at and between the stations of Easton, in the state of Washing- 
ton, and Keechelus, in said state, and within the jurisdiction of this 
court, the défendant required and permitted one of its employés to 

•For other cases see eame toplc & § numbeb Ib Dec. & Am. Dlge. 1907 to date, & Rep'r Indexe» 
197 F.— 40 
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be and remain on duty as such for a longer period than 16 consécu- 
tive hours, to wit, f rom the hour of 4 :30 o'clock a. ' ta. to the hour 
of 10:15 o'clock p. m. 

The second, third, fourth, and fifth counts are in ail respects sim- 
ilar to the first, except they refer to other members of the same train 
creW. 

The sixth count charges that the défendant company permitted and 
required its engineer to be and remain on duty for more than 16 
consécutive hours, on the 3d day of June, 1911, as in the first count, 
and further charges that on the foUowing day it permitted and re- 
quired said employé to again go on duty as such engineer before he 
had had at least 10 consécutive hours ofï duty, as required by law. 

The seventh, eighth, ninth, and tenth counts are in ail respects 
similar to the sixth, except they refer to other members of the same 
train crew. 

The twenty-second count charges that the défendant company, on 
the 16th day of June, 1911, required and permitted its certain engi- 
neer to be arid remain on duty, as such, for a longer period than 16 
consécutive hours, to wit, from the hour of 1 :30 o'clock a. m. to the 
hour of 7 :30 o'clock p. m. 

The twenty-third, twertty- fourth, twenty-fifth, twenty-sixth, and 
twenty-seventh counts are in ail respects similar to the twenty-second, 
except they refer to other members of the same train crew. 

[1] Two défenses hâve been interposed to the first five counts: 
First, a déniai that the train on which the crew was employed was 
engaged in interstate commerce ; and, second, a déniai that the crew 
was employed for more than 16 consécutive hours. The facts on 
which thèse défenses are predicated are as follows : 

The train in question was what is commonly known as an extra 
or work train, operating between the stations of Easton and Keeche- 
lus, in Kittitas county. The train crew was engaged in picking up 
logs along the right of way, loading them onto the ■ cars and hauling 
the loaded cars to Whittier station in Kittitas county, Where they were 
taken up by One of the defendant's regular trains and transported to 
St. Joe, in the state of Idaho. 

The pay time of the crew commehced at 4:30 a. m., but the crew 
was not called until S a. m. Thè 'crew was-allowed from 30 to 45 
minutes for breakf ast, and about 1 hour each for the midday and 
evening meals. At meal time the crew was relieVed from duty and a 
watchman placéd in charge, of the train. If the time allowed for 
meals be deducted from the time of service, the crew was not ein- 
ployed for 16 consécutive hours ; but, if thèse déductions be not 
made, it was admittedly employed for a longer period than allOwed 
by law. 

The foregoing facts, in my opinion, do not constitute a défense. It 
has been repeat'edly held by the Suprême Court of the Uhitëd States 
that, wheneyer a commodity has begun to move as an- article of trade 
from one ètate to another, commerce îh that commodity between the 
States has commenced, and that such corrlmerce is subjeCt iti ail re- 
spects to the paramount laws of thç United States. Thus, in the case 
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of The Daniel Bail, 10 Wall. 557, 565 (19 L. Ed. 999), the court 
said: 

"In this case it is admitted that tte steamer was engaged In shipping and 
transporting down Grand river goods destined and marked for other states 
than Micliigan, and in receiving and transporting up the river goods brouglit 
within the state f rom without its limits ; but inasmuch as her ageney in the 
transportation was entirely within the limits of the state, and she dld not 
run in connection wlth, or In continuation of, any Une of vessels or railway 
leading to other states, It is contended that she was engaged entirely in 
domestic commerce. But thls conclusion does not foUow. So far as she was 
employed in transporting goods destined for other states, or goods brought 
from without the limits of Michigan and destined for places within that 
state, she was engaged in commerce b'etween the states, and however limited 
that commerce may hâve been, she was, so far as it went, subject to the 
législation of Congress. She was employed as an instrument of that com- 
merce; for, whenever a eommodity hàs begun to move as an article of trade 
from one state to another, commerce in that eommodity between the states 
has commeiiced. The fact that several différent and independent agencies 
are employed in transporting the eommodity, some acting entirely in one 
state, and spme acting through two or more states, does in no respect affect 
the character of the transaction. To the extent in which each ageney acts 
in that transportation, it Is subject to the régulation of Congress." 

The doctrine of this case has been repeatedly recognized and ap- 
proved in later décisions of the Suprême Court. See Coe v. Errol, 
116 U. S. 517, 6 Sup. Ct. 475, 29 L. Ed. 715; Wabash, etc., Ry. v. 
Illinois, 118 U. S. 557, 7 Sup. Ct. 4, 30 L. Ed. 244; Kidd v. Pear- 
son, 128 U. S. 25, 9 Sup. Ct. 6, 32 L. Ed. 346; Louisville, etc., Ry. 
Co. V. Mississippi, 133 U. S. 587, ,10 Sup. Ct. 348, 33 L. Ed. 784; 
Norfolk, etc., Ry. Co. v. Pennsylvania, 136 U. S. 114, 10 Sup. Ct. 
958, 34 L. El 394'. See, also, Cutting v. Florida Rv. & Nav. Com- 
pany (C. C.) 46 Fed. 641. 

Within this rule, employés of â railway company, engaged in haul- 
ing freight, from some intermediate point on the railway line to an- 
other point where it is taken up by the regular trains for interstate 
shipment, are "employed in interstate commerce," and the railway 
company itself is engaged in interstate commerce. 

[2] Nor should the brief periods allowed for meals be deducted 
from the time of service, in order to break its continuity. The stat- 
ute uses the terms, "sixteen consécutive hours," and "continuously on 
duty" ; and while, literally speaking, "consécutive" means succeeding 
one another in regular order, with no interval or break, and the word 
"continuously" means substantially the same, yet it is manifest that 
no such strict or literal meaning of thèse expressions was intended. 
The purpose of the statute, as indicated by its title, is to promote the 
safety of employés and travelers upon railroads, by limiting the hours 
of labor of those who are in control of dangerous agencies, lest by 
excessive periods of duty they become fatigued and indiffèrent, and 
cause accidents leading to injuries and destruction of life. New York 
V. Erie R. Co., 198 N. Y. 369, 91 N. E. 849, 29 h. R. A. (N. S.) 
240, 139 Am. St. Rep. 828, 19 Ann. Cas. 811. 

And while the statute is pénal in its nature, it is in some aspects 
remédiai and should be so construed as to promote the apparent pol- 
icy. and object of the Législature, and not entirely defeat its purpose. 
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Johnson v. Southern Pacific Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 
L. Ed. 363. 

Thus, in United States v. St. Louis S. W. Ry. Co. of Texas (D. 
C.) 189 Fed. 954, it was held that an office which was closed four 
tirnes a day, for a period of one hour each, was continuously operated 
night and day, within the meaning of the proviso to the section now 
undér considération. And in the case of United States v. Atchison, 
T. & S; P. Ry. Co., 220 U. S. 37, 31 Sup. Ct. 362, 55 L,. Ed. 361, 
the court rather intimated that a station closed for two periods of 
thre;e hours each day was operated continuously night and day, within 
the meaning of the same proviso. In the course of its opinion in the 
case last cited the court said: 

"A trifling Interruption would not be consldered, and it is possible that 
even thre^ hoùrs by night àiid three hours by day would not exclude the 
office from ail opération of the law, and to that extent defeat what we be- 
lleve was its intent." 

I cannot believe that by the expressions, "sixteen consécutive 
hours," and "continuously on duty," Congress intended to include only 
those who are employed for 16 hours, without interruption for meals 
or otherwise. Congress was no doubt mindful of the fact that no 
laboring man works for 16 consécutive hours, or is on duty contin- 
uously for that period, without food or drink, except in cases of dire 
necessity, and the act should not be so restricted. It may be said 
that trainmen are on duty and subject to call during meal hours, 
but this is only because such is the will of their employers. If a rail- 
road Company may relieve its employés from service during meal 
hours, it may also relieve them from service every fime a f reight train 
is tied up on a side track waiting for another train, and thus defeat 
the very object the Législature had in view. The brief interruptions 
for meals were "trifling interruptions," in the language of the court 
in the Atchison Case, supra. 

For thèse reasons I adjudge the défendant guilty on the first five 
counts, and if thèse men were employed more than 16 consécutive 
hours on the 3d day of June, 1911, they were admittedly permitted 
and required to again go on duty on the following day before they 
had had at least 10 consécutive hours oflF duty. As to the sixth, sev- 
enth, eighth, ninth, and tenth counts the défendant is also adjudged 
guilty. 

The facts in relation to the twenty-second and five succeeding 
counts are as f ollows : The train crew in question ran from Seattle 
to Laconia, and on the 16th day of June, 1911, left the former sta- 
tion at about 1 :30 a. m. At some point on the line they were to 
be met by a helper to assist them up the mountain grade. They ar- 
rived at the point where the helper was to join them at 9 :55 a. m. 
Upon their arrivai there the helper was delayed for some cause, and 
the trainmaster or some officer of the railway company immediately 
relieved the crew from duty until the helper should arrive. This, as 
it afterwards transpired, was a period of about three hours, or not 
until 1 o'clock p. m. The crew then proceeded upon its way and 
arrived at its destination at about 7:25 p. m. If the three hours lay- 
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off is deducted from the time of service, the crew was not employed 
for 16 consécutive hours ; but, if not so deducted, the time of service 
exceeded that limited by law. If this crew had been laid ofif for a 
definite period of three hours at a terminal or other place where the 
crew might rest, such lay-off would no doubt break the continuity of 
the service. Atchison Case, supra. But such was not the case hère. 
The crew was laid off for an indefinite period, awaiting the arrivai 
of a delayed angine. They did not know at what moment the train 
might move, and had no place to go -except to a bunk house, or re- 
main in the caboose. They chose the latter course. This, in my 
opinion, was a trifiing interruption. 

The facts in this case demonstrate the absurdity of the company's 
claim. According to its view of thç law, it may work its employés 
for the full period of 16 hours, allow them two hours and forty-five 
minutes off for their meals, lay them off for 3 hours at a siding in 
the mountains to wait for a helper, and thus leave them two hours 
and 15 minutes for sleep and récréation. Such a policy would illy 
protect the safety of either the employés or the traveling public. I 
therefore adjudge the défendant guilty as to thèse six counts also. 

The only remaining question is the penalty to be imposed. This 
is the first prosecution against the défendant in this district, and some 
of the questions presented are not free from doubt and difficulty. A 
claim for the statutory penalty is made for each member of the train 
crew. In view of ail thèse facts, I will impose a penalty of $100 as 
to each count, or an aggregate penalty of $3,300 and costs. This I 
deem a suffîcient punishment for the wrong committed, and trust it 
will prove sufficient to deter the company and its officers from further 
violations of the law. 

Let a judgment be entered accordingly. 



UNITED STATES v. DENVER & R. G. R. CO. 

(District Oourt, D. New Mexico. May 1, 1912.) 

No. 126. 

(Syllahus by the Court.) 

1. Railroads (§ 2.S0*) — Opération— SixTEEN-HouR Law— "On Dity." 

The expression "on duty," as usecl in the Hours o( Service Law, other- 
wise known as the Sixteen-IIour Law, of March 4, 1907 (chapter 29:w, 
34 St. pp. 1415, 1416 [U. S. Comp. St. Supp. 1911, p. 1321]), means ''to i)e 
actually engaged In worlc or to be chargea with présent respousibiUty 
for such should the occasion for it arise." 

\Eâ. Note. — For other c-ases, see Rallroads, Cent. Dig. § 744; Dec. Dig. 
§ 230.*] 

2. Railroads (§ 230*) — Operaiion— Sixteen-Hour Law— "On Duty." 

Where niembers of a train crew conformlng to a rule of the railvoad 
company report for duty 15 minutes before the startiug time, during 
which time they are engaged in worli preliminary to the tilp, they are 
diu'ing such 15 minutes "on duty" within the meaning of section 2 of 
tlv,- Hours of Service Law (chapter 2939, 34 St. p. 1416 [U. S. Comp. St. 

*Fo;- o;ic.- casoE see same topic & § kcmbeh tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



630 197 EEDEBAL EEPOKTBB 

Supp. 1911, p. 1321]), and this notwithstanding their pay beglns only up- 
on the startlng time. 

[Ed. Note. — For other cases, see Rallfcads, Cent. Dig. § T44 ; Dec. DIg. 
§ 230.*]^ 

3. Raileoads (§ 230*)— Opération— SiXTEEN-HouR Law— "On Dtjtt." 

Where a train is held upon a siding at a station for 55 minutes to al- 
low another train to pass, the exact tijne of arrivai of tlielatter train 
being uncertain, and the duty existing upon tlie crew of tlie former train 
to résume tlie journey immediately upon such arrivai, sueb erevv is "on 
duty" durlng the period of waiting withln the meanlng of the Hours of 
Service Act, and such Interral in the opération of the train does not con- 
stitut.ei a break in "the slxteen consécutive hours" necessary to a viola- 
tion of said act. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. § 744 ; Dec. Dig. 

5 230.*] ' ''■■ : ■ , 

4. Eailboàds (§ 230*) — Opération— Sixtèen-Hopb Law— "On Duty." 

.Thé priiiciple last Stat'ed Is not Intetféfred with by the fact that du,r- 
Ing' such period of waiting the switch was locked, the headlight of the 
• waiting train was extinguisbed, its conductor was reading, its brakemen 
were, àsleepi 

[Ëd. Note. — For other cases, see Railroads, Cent. Dig. S 744; Dec. Dig. 

§33o>] ■ ■ ; " 

Pfoceeding by tlie United States agajrist the Denver & Rio Grande 
Railroad Company to rçcover penalties for violations of the Hours of 
Service 'Açt. Judgmetit for plaintiff. ■ ;, , 

:S.B. Davis, Jr., U. S. Alty., and IMoni^oe C. Wst and P. J. Doherty, 
Sp. Asst. U. S. Attys. 

E. N. Glark and A. G. Campbell, both of Denver, Golo., and Ren- 
ehan & Wright, of Santa Fé, I^. M., for défendant. 

POPE, District Judge. This suit is brought by the government un- 
der section 2 of the Hours of Service Act of JVEarch 4, 1907 (34 Stat. 
1415), which, so far as hère material, reads as follows: 

"See. 2. That It shall be unlawful for ariy common carrier, its offlcers or 
agents, subject to this Act to requlre or permit any employé subject to this 
Act to be or remain on duty for a longer period thaû sixteén consécutive 
hours, and whenever any such employé of such common carrier shall hâve 
been continuously on duty for sîxteen hours lie shall be relleved and not re- 
quired again to go on duty untll he has had at least ten consécutive hours 
off duty." 

The complaint is in four counts, the first three arising f rom the 
hours of service of the conductor and two brakemen of a f reight train 
crew, and the fourth from the service of a telegraph. operator. The 
liability of the company for the oyerservice of the last is not ques- 
tioned oh the argument. The cohtrqvçrsy is as to whether the railroad 
is liable because of the hours of service of the train crew. The state 
of the record as to the controlling facts is fairly stated in the brief 
for the railroad as follows : 

On November 10, 1910, the three members of the crew were called 
to take charge of a freight train leâving Alamosa, Colo., for Chama, 
N. M., at 4:20 p. m. There was a rtile of the company requiring the 
train crews to report for service 30, minutes before leaving time, and, 

♦For other cases see eame toplc & § i^umbeb in Oeo. & Am. Diga. 1207 to date, & Rep'r Indexes 
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pursuant to this, each person was at the point from which the train 
departed 15 minutes prior to 4:20 p. m., and thus at 4:05 p. m. The 
pay of the trainmen began, however, only at 4:20 p. m., the leaving 
time. The train actually left at 4:30 p. m. • Between Àlamosa and 
Chama the train was delayed at Osier station 55 minutes, awaiting 
the arrivai of east-bound train No. 442. During this period it was on 
a side track with the headlight out and the switch locked. The brake- 
men spent a part of this waiting time asleep, the conductor in reading. 
They, however, were paid for this period the same as for actual run- 
ning. The train arrived at Chama at 8:15 a. m., November 11, 1910, 
at which time the trainmen were relieved of ail responsibility for the 
train. 

It will thus be noted that this relief from duty occurred 15 hours 
and 45 minutes from the hour of leaving, and 16 hours and 10 minutes 
from the hour at which the crew reported for the trip. At 4 :45 p. m. 
on November 11, 1910, and thus less than 10 hours — or, to be more 
exact, 8 hours and 30 minutes — from the expiration of the previous 
service the same crew was sent out on another trip. The suit is based 
upon the utilizing of the crew for further service when less than the 
10 hours required by the statute above quoted had elapsed since a 
16-hour service. The case turns, first, upon whether, in Computing 
the 16-hour period, the preparatory service of 15 minutes is included; 
and, second, whether the 55-minute stop at Osier broke the continuity 
of the service, so that after ail it did not include as much as "sixteen 
consécutive hours." In other words, the décisive question is whether 
the crew was "on duty" during both of thèse periods. It is doubtful 
if any définition of the words "on duty" can be clearer than the words 
themselves. Manifestly, however, they mean to be either actually 
engaged in work or to be charged with présent responsibility for such 
should occasion for it arise. Tested by this définition, the crew during 
the preparatory 15 minutes was clearly on duty. They were at the 
starting point pursuant to a rule of the défendant company requiring 
them to be there. They were engaged in work necessary to the trip. 
The conductor, according to the prôofs, was getting his bills and or- 
ders, the brakemen were looking over the train to detect détective 
cars and equipment and in going to the roundhouse to bring the 
engines and to couple them to the train. With ail of thèse unper- 
formed the train could not hâve moved. With some unperformed the 
train would probably hâve moved only to destruction for lack of or- 
ders or of safe equipment. Thèse duties were quite as important as 
those after the train started, and, contrary to what counsel contend, 
impress us as constituting quite as great a strain upon the nervous and 
physical énergies as arose after the train was actually in motion. We 
believe such to hâve been as muçh in the congressional mind in declar- 
ing what length of duty shall call for rest as those connected with a 
train actually moving. Nor does it detract from this view that the 
men were paid nothing for this preliminary work. The défendant 
can hardly be heârd to contend this in the face of its rule requiring 
this very service. ■ Presumably, however, in fixing a rate of compensa- 
tion beginning in terms only with the starting time, the employés and 
the railroad took into considération the rule just mentioned, so tkat 
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aftçr ail this preliminary work was not really donc gratuitously, but 
was merged into a scale of wages mutually satisfactory to ail con- 
cerned. At any rate, labor does not cease to be such beçause not paid 
for, nor does duty cease to exist because performed without compen- 
sation in connection with duty for which there was compensation. 

But it is said by défendant that, however this may be, there was 
no consécutive service of 16 hours because of the lay-out of 55 min- 
utes at Osier. This latter, as we hâve seen, was in order that east- 
bound train No. 442 might pass. The record shows that the hour of 
arrivai of this latter was uncertain, except that it seems to hâve been 
momentarily expected. It might come in a few minutes, or it might 
not arrive in an hour. Pending its arrivai, the train hère involved was 
rendered safe by being put into a siding and the switch locked. As 
a matter presumably of economy the headlight was extinguished. Ail 
this donc, the çrew retired to the caboose, the brakemen to utilize the 
uncertain interval in a nap, the conductor in reading. There was, 
however, no release of the crew by the train dispatcher, and their 
pay covered the time they were held at Osier. It is said that, upon 
this State of facts, the crew ceased to be on duty during the wait upon 
the siding. This, however, is clearly untenable. True, as the con- 
ductor in effect testified, they ceased to be responsible during this 
period for the opération of the train, for it was not in motion. It is 
évident, however, that they became, instead, intrusted with its custody. 
It was further their duty to know immediately of the arrivai of No. 
442, whether this occurred in 10 minutes or in 55, and immediately 
upon such arrivai they were charged with the responsibility of re- 
lighting the headlight, leaving the siding, and proceeding to destina- 
tion. As long ago as Milton it was said : "They also serve who only 
stand and wait." It detracts nothing from this great truth as applied 
to the présent situation that the tired crew at this hour of the night 
utilized the wait in sleep or in a book, They were there on pay ; they 
were there in charge of the train ; they were there subject to active 
duty as soon as No. 442 whistled for the station. Suppose that the 
latter train, instead of taking 55 minutes to arrive, had arrived in only 
10. Would it be contended that such an interval would hâve broken 
the continuity of duty ? And yet the principle in each case is pre- 
cisely the same. We are of opinion that such a yiew of the statute 
as is hère contended for by the défendant would ill accord with the 
purpose of the law as declared in its title, "to promote the safety of 
employés and travelers upon railroads by limiting the hours of service 
of employés thereon." A delay under the circumstances hère disclosed 
constituted at most simply "a trivial interruption," such as under 
United States v.Atchison, T. & S. F. Ry. Co., 220 U. S. 37, 44, 31 Sup. 
Ct. 362, 363 (55 L. Ed. 361), "will not be considered." To hold other- 
vvise will be practically to nullify the statute. 

Viewing the matter in the light of authority, we are cited by de- 
fendant to no cases sustaining-either of its contentions. On the con- 
trary, very lucid expressions f rora 'Judge Morris in United States v. 
Illinois Cent. R. Cq. (D. C,) 180 Fed. 630, sustained the yiew that the 
time oçcupied in the preliminary wcjrJkis'to be considered a part of 
thg 16 hours allowed for service. Upon the question as to whether a 
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Stop such as that at Osier broke the consecutiveness of the hours of 
duty, there hâve been convincing views that it did not expressed by 
Judge Trieber in United States v. Kansas City Southern Ry. Co. (D. 
C.) 189 Fed. 471, by Judge Maxey in United States v. St. Louis South- 
western Ry. Co. of Texas (D, C.) 189 Fed. 954, by Judge Foster in 
United States v. Galveston, Harrisburgh & San Antonio Ry. Co., 
decided in the District Court for the Western District of Texas at San 
Antonio without opinion, and by Judge Rudkin in United States v. 
Chicago, Milwaukee & Puget Sound Ry. Co., 197 Fed. 624 (recently 
decided in the District Court for the Eastern District of Washington). 
It is accordingly found that the défendant is guilty upon each count. 
The excess over the légal hours of service by the train crew having 
been very small, the record suggests a lack of intent to violate the 
statute as to th^se. There will accordingly be a judgment for $50 
against the défendant upon each of the first three counts. Upon the 
fourth. involving the telegraph operator. there will be a judgment 
for $100. The défendant will Day the co.sts. 



MENEES V. MATTHEWS et al. 

(District Court, M. D. Tennessee. June 22, 1912.) 

No. .3,639. 

1. Gabxishment (§ 44*) — Propekty Subject to — Judcments. 

A judginent recovered in a court of one jiirisdietion is not snbject to 
garnisliment in proceedings in a court of anotlier jurisdiction, and a 
judgment of a fédéral court is not subject to garnishuient in an action 
against the judgment creditor in a state court. 

[Ed. Note. — For otlier cases, see Garnisliment, Cent. Dig. § 90 ; Dec. 
Dig. § 44.*] 

2. Execution (§ 158*) — Stay Against Issuance — Disciîetion of Court. 

Where a judgment of one court is levied on under a garnisliment writ 
froni another court, the granting of a stay of the issuauce of an exécu- 
tion in the original action at the instance of the judgment debtor rests 
in the discrétion of the court, which iiiust ascertain whether the garnisU- 
ment v»as prosecuted for a bona fide debt and without collusion with the 
judgment debtor. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. §1 442-459; Dec. 
Dig. § 158.*] 

3. Execution (§ 158*) — Stay Against Issuasoe — Discrétion of Court. 

Where in actions at law in a state court plaintiff obtained writs of 
attachnient by garnishment for levy on a judgment of a fédéral court, 
and on the day the papers in the actions came into the hands of the 
shei'iff for exécution he found the judgment dehtors in the office of plain- 
tiff's attorney, who had been the attorney of the judginent debtors, and 
he served the garnishment notice in the actions on the same day, date, 
and hour, except one minute différence in time of service in the cases, 
and the présence of the judginent debtors at tlie office of plaintiff's at- 
torney was unexplaiiied, the court would not grant a stay against the 
issuance of an exécution on the judgment because not satisfled of ab- 
sence of collusion betvveen the plaintiff and the judgment debtors. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. §§ 442-459; 
Dec. Dig. § 1.58.*] 

•For other cases see same toplo & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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4. MAi-içJîo-qs PEosECunoN (§ 4*)— Execution — Stat— Mistake in Service 
OF CiviL Pbooess. 

Where a suminons In a civil action Issued agalnst a person described 
as a citizen of a désignât ed county was erroneously served on a person 
of thé same name residing in anotber county, and plaintlBf, on discoveriiig 
the mistake, tools a voluntary nongult, an action for malicious prosecu- 
tion by the person erroneously served was wlthout merit, and did uot 
justify the granting of a stay of exécution on the judgment obtained by 
plalntiff againSt other défendants, though such judgment was attached 
by garnishment in the action for malicious prosecution. 

[Ed. Note. — For other cases, see Malicious Prosecution, Cent. Dig. § 4; 
Dec. Dig. § 4.*] 

At Law. Action by Thomas Menées against T. J. Matthews and 
others. There was a judgment for plaintiff, and défendants applied 
for a stay of exécution pending garnishment proceedings against 
them. Denied. 

Action for damages by Thomas Meûees, a citizen and résident of Mis- 
souri, against 29 citizens and résidents of Tennessee, and M. H. Winders, 
a citizen of KentueUy, to recover damages for the destruction of a wheat 
thresher belonging to plaintiff, which it was averred the défendants, who 
were alleged to hâve been members of the Night Rider Association, had 
blown up or caused to be blown up. A plea to the jurisdictlon havlng been 
filed on the ground of the citizenship of the défendant Winders, the plain- 
tiff took a voluntary nonsult as to sald Winders and dlsmissed the suit 
as to him. And the casebeing reached for trial and it appearing that while 
the défendant James W. Johnson was described in the summons as a rési- 
dent of Montgomery County, Tenn., the process had been erroneously served 
upon one James W. Johnson, a citizen of Robertson County, Tenu., the 
plaintiff In open court by his counsel stated that said Johnson upon whom 
process had been served, was not the Johnson intended to be sued, and 
thereupon likewise took a voluntary nonsult as to the défendant Johnson, 
who had not been brought before the court by service of summons. The 
trial resulted in a verdict in favor of the plaintiff against ail the remain- 
ing défendants except D. B. Porter. A motion for a new trial havlng been 
overruled, judgment was entered in plaintlffi's favor on May 16, 1912, against 
the 27 défendants againsî whom the verdict had been returned, for $7,500 
and interest f rom the date of the verdict, and the costs of the cause ; for 
ail of which exécution was awarded. 

On May 29, 1912, 21 of the défendants against whom the judgment had 
been rendered filed a pétition averring that they had submitted to said judg- 
ment and elected not to prosecute any appeal or writ of error thereupon ; 
that on May 25, 1912, M. H. Winders, D. B. Porter, and J. W. Johnson, 
of Robertson County, Tenu., had severally brought suits in the Circuit Court 
of Robertson County, Tenn., against the plaintiff Menées to recover dam- 
ages in the sum of $2,999.95 each for unllquidated damages, and had In said 
suits obtained wrlts of attachment i against the estate of said Menées, which 
had been issued and executed by the service of garnishment notices upon 
ail the défendants, except one, who had not yet been served. And said 
défendants, on the same day, as such garnishees, as set forth In said péti- 
tion, filed a wrltten motion that the issuance of exécution on the judgment 
against thçm be stayed, except as to the costs, which they offered to pay, 
or if Issued when the motion was heard, that the exécution be recalled, 
except as to costs, and stayed until , the détermination of sald attachment 
suits, on proper bonds being made by the défendants securing the payment 
of the judgment when it should bç determined who was entitled to receive 
the proceeds thereof 1 A rule against the plaintiff Menées to show cause 
was granted on this motion on May . 80, 1912, and the issuance of the ex- 
écution ordered stayed pending action of the court upon such rule. The 
plalntiff thereupon filed an answer to the pétition and motion, supported 
by affldavits. 

•For other cases see same tàpic & S'nÙmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Pitts & McConnico, of NasHville, Tenn., for petitioners. 
H. N. Leech and Wm. M. Daniel, Jr., both of Clarksville, Tenn., 
and W. D. Sugg, of Springfield, Tenn., opposed. 

SANFORD, District Judge. It appears that exécution was issued 
under the judgment in this cause on May 27, 1912, three days before 
the temporary stay order of May 30, 1912. I am of opinion that 
the e-xecution should neither be recalled nor further proceedings there- 
under stayed, for the following reasons : 

[1] 1. It is the gênerai rule, supported by the great weight of au- 
thority and specifically approved by the Suprême Court of the United 
States, that a judgment recovered in the court of one jurisdiction is 
not subject to garnishment in proceedings in a court of another juris- 
diction. Wabash R. Co. v. Tourville, 179 U. S. 322, 327, 21 Sup. Ct. 
113, 45 L. Ed. 210; Drake on Attachment, § 625, p. 446; 14 Am. & 
Eng. Enç. Law (2d,Ed.) 776, and cases cited in note 2; 20 Cyc. 
1010, and cases cited in note 52. And' consistently with this rule it 
has been held by what appears to be the unbroken weight of authority 
that a judgment in a Fédéral Court is not subject to garnishment in 
an attachment suit brought against the judgment creditor in a State 
court. Mack v. Winslow (C. C. A. 6) 59 Fed. 316, 319, 8 C. C. A. 
134; Franklin V. Ward, 3 Mason, 136, 9 Fed. Cas. 711; Thomas v. 
Wooldridge, 2 Woods, 667, 23 Fed. Cas. 986 ; Henry v. Mining Co. 
(C. C.) 15 Fed. 649; Burrill v. Letson, 2 Speers (S. C.) 378; Drake 
on Attachment, sup. And see Waliace v. McConnell, 13 Pet. 136, 
151, 10 L. EdI. 95; Greenwood v. Rector, Hempst. 708, 10 Fed. Cas. 
1183. 

In Mack v. Winslow, sup., the Circuit Court of Appeals for this 
circuit held that where, nine days before a judgment had been ren- 
dered in a Circuit Court of the United States in Kentucky, an attach- 
ment suit had been brought against the judgment creditor in the 
State court of Ohio and garnishment notice served upon the judgment 
debtor, the jurisdiction of the Fédéral Court in Kentucky having at- 
tached prior to the institution of the suit in Ohio, "thereby the de- 
fendant was first bou'nd to fully answer the orders and judgments 
of that (the Fédéral) court, and, having done so, is protected thereby." 

In Franklin v. Ward, sup., Story, Circuit Justice, held that a judg- 
ment debtor in the United States Court in Rhode Island was not li- 
able to be attached as a garnishee in a suit in a state court under the 
foreign attachment act of Rhode Island, upon principles "founded in 
law and gênerai justice." 

In Thomas v. Wooldridge, sup., in which Bradley, Circuit Justice, 
held that a judgment rendered in the circuit court of the United 
States could not be attached by process issued out of the state court 
against the plaintiff in the judgment, he said : 

"And there are pecullar reasons why the judgments of state and fédéral 
courts should not be subject to attachments issued by each otber, in the 
désire which each should hâve to avoid confllcts of Jurisdiction. A court 
has not done with a case when judgment has been rendered. Many things 
hâve often to be done besides issuing exécutions, many adjustments of 
lights hâve to be made, which require that the court should keep the su- 
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pervîslon an^ control of its own; judgment In Its own hands. Any Inter- 
férence by oiher courts with thls control, or with the prérogatives of ex- 
ecutlng its Jiidgments and decrees 'In Its own way, Is calcula ted to excite 
jealousies between the courts concérned; We thiuk the riile.ls a good one, 
and that It ought to be sustained. It is not wlthout sanction in the déci- 
sions of thç Pnited States courts. Beai,des that: of. Justice Story, in Frank- 
lin V. Ward, Fed. ^Oase No. 5,055, whlcii is referred to in ttie, brief of coun- 
selthé case of Wallace y. HcConnell, 13 Pet: 130, 10 L. Ed. 95, is very 
much to the point. ïhere a debt W'aâ attached In a State dp'urt after suit 
had been brought uRon It in the United States court, and the attaehment 
was set up by way of a plea, puis darrein eontinuance. This plea; was de- 
murred to and overruled, and the Suprême Court, on error, afflrnied the 
judgmént. The court held that to sustain such an attachaient would pro- 
duce a collision in the jurisdlction of the courts that would extremely 
embarrass the administration of justice; but that if the attaehment had 
îssued before commencement of suit in the fédéral court, it mlght hâve been 
pleaded in abatepept, if still pending, or in bar, if judgiûent had been ren- 
dered'thereon. This case virtùally décides the bne before us, aiid precludes 
further discussion." ■ :■"'...'■., 

In Henry v. Mining Co., sup., McCrary, Circuit Judge, said : 

"The only question whlch I deem it necessary to consider is whether a 
debtor by judgment in a; fédéral court can be subjected to garnishment at 
the suit of a créditer who proceeds against him In a state court. What- 
ever the rule may be with respect to the garnishment of a judgment debtor 
in the Same court in which the judgment was rendered, I am of opinion 
that it would lead to great inconvenience and to serions, eonflict of juris- 
dlction to hoïd that a judgment In one court may be attached by garnish- 
ment In'another, especially where the two courts are oî différent jurlsdic- 
tion, as in the case before us, and thè decided weight of auth6rity sus- 
tains this view. Drake, Attachm. s. 625; Toung v. Toung, 2 Hill (S. O 
426 ; Burrill v. Letson, 2 Speers (S. G.) 378 ; Wallace v. McCounell, 13 Pet 
136, 10 L. Ed. 95; Wood v. Lake, 13 Wis. 94; Thomas v. Wooldrldge, 2 Woods, 
G67, Fed. Cas. No. 13,918 (opinion by Mr. Justice Bradley) ; Franklin v. 
Ward, 3 Mason, 136, Fed. Cas. No. 5,055; Freeman, Ex'rs, s. 166. Upon 
thèse authorities, as well as upon what I conçelve to be much better rea- 
son, I am constrained to hold that judgment In this court cannot be at- 
tached in a proceeding in a state court, and this ruling is conclusive of 
the motion to stay exécution, which wlthout considering the other questions 
raised, must be overruled." 

I theref ore hold, both upon authority and as a matter of sound 
reason and public policy, that the judgment in' favor of the plaintiflE 
in this court cannot be attached by the garnishment proceedings 
against the judgment créditer in the state court. 

[2] 2. Furthermore, even where an attaehment by garnishment 
from another court can be levied, the granting of a stay against the 
issuance of an exécution in the original suit, at the instance of the 
garnishee, is not a matter of absolute right but one resting in the 
discrétion of the court, which should, among other things, ascertain 
if the attaehment is prosecuted for a bona fide debt "and without 
collusion with the debtor." Early v. Rogers, 16 How. 599, 608, 14 
L. Ed. 1074. 

[3] In the présent case, in view of the affidavit of B. W. Robin- 
son as to the statement made by the défendant Cpbb, and the unex- 
plained fact, shown by the affidavit of the deputy sheriff, that on the 
date the papers in the three suits in the State court came into his 
hands for exécution he found J. E. Winters and twelve of the other 
moving défendants in the office of the attorneys for said plaintiffs 
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who had been previously attorneys for said défendante on the trial of 
this case in this court, and served the garnishment notice on said parties 
in the three suits on the same day, date and hour, except one minute 
différence in time of service in the three cases, I am not satisfied that 
thèse attachment suits are being prosecuted without collusion' with the 
moving défendants. The présence of thèse parties at this place is 
not, I think, easily explainable upon the theory of mère coïncidence, 
but strongly indicates pre-arrangement and concert of action in réf- 
érence to the service of the garnishment notices. And for this rea- 
son alone I am of opinion that in the exercise of a sound discrétion 
the stay of exécution should be denied, even if the garnishments were 
otherwise valid. 

[4] 3. Furthermore as it appears from the answer of the plaintiiï 
to the défendants' pétition that one of plaintiffs in the State court, 
namely, James W. Johnson, is a citizen of Robertson County, Tenu., 
who was not in fact sued as a défendant in the présent case, the 
summons having been issued against one James W. Johnson described 
as a citizen of Montgomery County, Tenu., the suit brought by such 
citizen of Robertson County against the plaintiiï on account of alleged 
malicious prosecution, because of the fact that he was served with 
process instead of a person of the same name residing in Montgomery 
County, appears to be entirely without merit and not of such char- 
acter as to justify in any event a stay of exécution in this case so 
far as the attachment in said suit is concerned. 

4. An order will accordingly be entered overruling the motion for 
stay of exécution at the cost of the moving défendants and discharg- 
ing the temporary stay order. 



GARCIA et al. v. GARCIA. 
(District Court, E. D. Wiscousln. July 9, 1912.) 

1. Teade-Maeks and Tbade-Nambs (§ 59*) — Infkinc;f;ment of ïbade-Name. 

ïwo brotliers maimfacturing well-lviiown brauds of cigar.s under the 
trade-name "F. Garcia & Bros." are entitled to eujoin défendant, Franli 
Garcia, a sole trader, from usiiig the names '"F. Garcia & Bros.," "Garcia 
Bros.," aud any like combination of the nanie "Garcia" witli "lîros.," 
either as a trade or business name, or as designating clgars not of coni- 
plainauts' manufacture, where it appears tliat complalnants' name bas 
been used on défendants boxes in such niainier as to tend to decelve the 
publie, thougli defendant's brothers, as his predecessors. nsed the name 
"Garcia Bros." ; complalnants having a superior right as against them. 

TEd. Note. — For other cases, see Trade-Marks aud Trade-Nauies, Cent. 
Dig. §§ 68-72 ; Dec. Dig. i 59.*] 

2. Trade-Mabks and Tbade-Xames (§ 66*) — Infbingement of ïeade-Name 

KlGHT TO EmJOIN. 

Complalnants' right to enjoin Infringemeut of their trade-names is un- 
afCeeted by the auiount of business dpne by défendant. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, Dec. 
Dig. § 66.*] 

•For other casée see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ih'Equity. Bill by Ffancisco Garcia and another, partners as F. 
Garcia & Bros., against Frank Garcia, trading as F. Garcia & Bros. 
Decree for complainants. 

In June, 1886, José, Francisco, and Antonio Garcia, brothers, assoclated as 
partners under the flrm name and style of "F. Garcia & Bros." in the manu- 
facture of cigars, and so continued until about tlie year 1900 or 1901, when 
Antonio retired from the firm; but, wlth the exception ôf sueh change, the 
business so established' had been continuously conducted under the name and 
style of "F. Garcia & Bros." The retlrement of the one, brother caused no 
change In the assets, business, good will, or property of the business, and the 
complainants, José and Francisco Garcia, are the possessors and owners of 
ail of the same. 

From the begihning at the date mentloned, the complainants hâve built up 
a very large business and good will, increasing from year to year, throughout 
every state of the United States excepting three. The firm, its business and 
prpducts, hâve been extensively àdvertised and the goods marketed at a 
cost in èxcess of $100,000. As a result thereof they hâve become well known 
throughout the country, and particularly . in certain sections, the northwest, 
and in the state of Wisconsin, in whlçh latter state the goods bave been sold 
since 1890, principally in the cities of Milwàukee, Madison, and Racine. The 
business office of the flrm during ail thèse years bas been Ibcated at No. 22 
Warreh street In the clty of New York. Its cigar manufactories are located 
in Tampa, Fia., and in Havana, Cuba. Its. cigars bave been marketed and 
sold under varions names or brands; there belng njanufactured at Tampa 
nine,,and at Havana two, différent brands. Such cigars are packed in boxes 
of 25, 50, or 100, as the case may bë; the boxes having différent marks, la- 
bels, and edglngs for the différent brands. At Tampa, Fia., the complainants 
hâve manufactured one of their principal brands, which is known and called 
"F. Garcia & Bros." Oij the boxes of ail , the brands excepting one, the name 
"F. Garcia & Bros." has àlways appeared prominently and usually in several 
différent places upon the boxes. In 'addition to uslng the différent names, ail 
of the brands of complainants' cigars bave been Identlfled by placlng the flrm 
name "F. Garcia & Bros." on what Is called the rear panel or "back strip" 
of each cigar box. This marking is printed on white or light colored paper 
pasted on the inside of the rear panel, or "back strip." It is in red ink; the 
type being large so as to readily attract the eye. This marking has been eon- 
sidered and is used by the complainants as one of the principal features of 
identification of their goods, and to distinguish thém from the goods of other 
manufacturers. 

The complainants' flrm vras the flrst in the cigar business tb use the name 
"Garcia" coupled wlth the word "Bros." Oustomers deslring cigars of com- 
plainants' make call for them under the name "Garcia & Bros, cigars," "F. 
Garcia & Bros, cigars," "Garcia Brothers' cigars, and sometimes "Garcia." 
Thèse names, when used in connection wlth cigars, hâve become synonynious 
wlth the products of complainants' manufacture and none others, and they 
are known and understood in the trade by dealers and customers to refer to 
cigars manufactured by the complainants. Dealers furnish such cigars and 
none others in response to demands under such name, and customers use 
such names to Indicate that cigars desired to be purchased are those of the 
complainants' manufacture. 

In or about the year 1905, the défendant, Frank Garcia, began business in 
the City of Milwàukee with no other person assoclated with hlm. Previous 
to this tlme he had been a cigar maker in Chicago, New York, Tampa, Jack- 
sonville, London, Canada, and Milwàukee. He had known of the flrm of F. 
Garcia & Bros., the complainants, ever since he came to this country in 1893, 
and in fact had been employed as a cigar maker by them in their factory at 
Tampa. At some date not preclsely fixed, but probably in about 1897, the 
defendant's three brothers, Arthur, Manuel, and Raymond Garcia, began the 
manufacture of cigars in Milwàukee under the name of "A. Garcia Brothers." 
Such business was continued until about the year 1905, when the défendant 
bought out the brothers, and thereafter, down to the commencement of the 
suit, conducted the business alone; but, Immediately upon buying out the 
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brothers, the défendant changea the trade name and style of the business to 
"F. Garcia & Bros." Although no one bas ever been associated with the de- 
fendant, he has used the name "Garcia Bros." "F. Garcia & Bros.," as he 
States, "to make an Impression for the business." 

It appears that the défendant has put upon the market a brand of clgars 
under the name of "Garcia Bros." ; that he has used as a trade and business 
name, affixiag the same to boxes coatalning bis clgars, such names as "Gar- 
cia Bros.," "F. Garcia & Bros.," and "F. Garcia Bros. Co.," whlch varions 
uses of names are not explalned, except as last above stated. It appears that 
the defendant's factory llcense stands In and was taken ont under hls in- 
dividuel name, Frank Garcia. It also appears that he has placed upon the 
rear panel or "back strip" on the inslde of cigar boxes the name "F. Garcia 
& Bros." In a type of substantlally tbe same slze, color, and appearance as 
that used by the complainants In boxes containing cigars of thelr manufac- 
ture. 

The defendant's business aggregates 150,000 clgars annually, whlch are sold 
princlpally in Mllvraukee and In some other clties In this district. 

The complainants hâve filed their blU, praylng for an injunction restraining 
the défendant from using the name "F. Garcia & Bros.," "Garcia Bros.," and 
any like combination of the name "Garcia" vi'ith "Bros.," either as a trade or 
business name or as deslgnating clgars not of complainants' manufacture. 

The faets above recited appear from the pleadings, testlmony, and exhlblts 
on final hearing. 

Steuart & Steuart, of New York City, and Bloodgood, Kemper 
& Bloodgood, of Milwaukee, Wis., for complainants. 
H. L,. Eaton, of Alilwaukee, Wis., for défendant. 

GEIGER, District Judge (after stating the facts as above). [1] 
The complainants do not seek to restrain the défendant from using 
his own name in the conduct of his business. But the claim is made 
that the name of "F. Garcia & Bros.," as well as "Garcia Bros." or 
"F. Garcia Brothers," being not only complainants' trade and business 
name, and truly descriptive of their copartnership relation, but having 
also a secondary signification in being descriptive of the kind and 
quality of goods manufactured by them, the défendant cannot adopt 
such name or names as a garb of his own business or product, and 
then compete with complainants. 

The légal principles governing the situation presented hâve been 
applied so frequently in leading cases within this circuit that extended 
discussion is unnecessary. Such are the cases of Pillsbury v. Flour 
Mills Co., 64 Fed. 841, 12 C. C. A. 432; Meyer v. Medicine Co., 58 
Fed. 884, 7 C. C. A. 558 ; Stuart v. F. G. Stewart Co., 91 Fed. 243, 
33 C. C. A. 480 ; Kathreiner's Malzkaffee Fabriken mit Beschraenkter 
Haftung V. Pastor Kneipp Med. Co., 82 Fed. 321, 27 C. C. A. 351 ; 
Peck Bros. & Co. v. Peck Bros. Co., 113 Fed. 291, 51 C. C. A. 251, 
62 L. R. A. 81 ; Chickering v. Chickering & Sons, 120 Fed. 69, 50 C. 
C. A. 475 ; Charles E. Hires Co. v. Consumers' Co., 100 Fed. 809, 41 
C. C. A. 71. 

In Meyer v. Medicine Co., the doctrine is thus stated : 

"Whlle the right can be denled to no one to employ hls name in con- 
nection with hls business, or in connection with articles of his own pro- 
duction, so as to show the business or product to be hls, yet he should 
not be allowed to deslgnate hls article by his own name in such a way as 
to cause il to be mistaken for the manufacture or goods of another already 
on the market under the same or a slmllar name, Whether it be hls name 
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or some other p&ssession, every one, b;^' the familiar mâxim, mast so use 
hls own as not to Injure the possession or rights of anotlier" ■ 

And in Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. 
Ct. 1002, 41 L. Ed. 118, which is cited in Stuart v. Stewart, supra, it 
is more f uUy stated as follovvs : 

"Thls fact Is fully reeognlzed by the well-settled doctrine whlch holda 
that 'every one has the absolute right to use his own name honestly in his 
own business, even though he uiay thereby Ineidentally Interfère with ànd 
injure the business of another having the same name. In such oase the 
inconvenlence or loss to which those having a common rlght are subjected 
is damnum absqne injuria. But although he may tlius use hls name, he 
eannot resort to any artifice or do any act calculated to mlslead the pub- 
lie as to the Ideutity of the business firm or establishment, or of the ar- 
ticle produced by them, and thus produee in jury to the other beyond that 
which results from the slmilarlty of nanies.' (Oiting cases.) Where the 
name is one which has previously thereto corne to indicate the source of 
manufacture of particular devlces, the use of such name by another, un- 
aecompanled with any précaution or indication, in Itself amounts to an arti- 
fice calculated to produce the déception alluded to in the foregoing adjudi- 
cations. Indeed, the enforcement of the right of the publie to use a generic 
name, dedicated as the results of a monopoly, has always, where the facts 
required It, gone hand in hand with the necessary régulation to make it 
accord with the prlvate property of others, and the requlrements of public 
policy. The courts hâve always, in every such case, without exception, 
treated the one as the corrélative or résultant of the other." 

The défendant being a sole trader, there can be no pretense that any 
of the names which contain the combination of "Garcia," or "F. 
Garcia," with the word "Bros." or "Brothers," is truly descriptive of 
his business, or that it is his trtie name. The évidence shows beyond 
controversy the facts claimed by the complainants, that the names 
"F. Garcia & Bros.," "Garcia Brothers," "F. Garcia' Brothers," and 
the like, had become known throughout the United States as the com- 
plainants' trade and businesss name, and as applied certainly to them 
and cigars of their manufacture; that, of thèse names, "F. Garcia & 
Bros." had been used and applied by the complainants as a brand 
name; and that it was so known in the trade as designating such 
particular brand of cigars of the complainants' manufacture. It is 
also very clear that the predecessors of the défendant and the de- 
fendant adbpted and used one or more of thèse names after the com- 
plainants had adopted the one name as their firm and business name, 
and after ail of such names had become known as designating, either 
generally the cigars of complainants' manufacture, or particularly a 
brand of cigars of their manufacture which was made and marketed 
under such particular name. 

Under the principles of the cases above cited, there can be no doubt 
as to the necessary conclusion to be reached. The adoption by the 
défendant of the identical names which the complainants had adopted 
as their true traide-name, and which had come to designate their prod- 
uct, would alone entitle the complainants to relief. Such name or 
names had become the means of describing the gdods manufactured 
by the complainants, both by those who dealt in theni and thosç who 
c.onsumed them; and, to use the language of Chickering v. Chick- 
ering & Sons, supra, "that name was to the public an assurance of 
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excellence * * * in manufacture." The testimony hère shows 
something more : From the f act that the défendant knew of complain- 
ants' name and its sccondary use, his adoption of that name, or of the 
name "Garcia" coupled with "Bros." in respect to his own trade situa- 
tion, in effect asserted a falsehood. His affixing complainants' name 
in almost the identical style and color of type on the "back strip" or 
panel of the cigar boxes, and his evasiveness or failure to explain his 
course in so using or adopting such names, ail point clearly to a de- 
liberate purpose or design to appropriate to himself what is undoubt- 
edly a valuable possession and trade right of the complainants. It is 
impossible to reconcile the course pursued by the défendant with 
innocence of purpose, even if, under the law, it vvere possible for him 
to défend on that ground. 

[2] The contention of the défendant that the name "Garcia Broth- 
ers" was used by his predecessors cannot avail in defending this 
suit. There is no showing of a superior right in his predecessors as 
against the complainants; in fact, the évidence quite clearly shows 
that the defendant's predecessors were in no better position than is 
the défendant. If they used such name at ail, they began its use long 
after the complainants hadi manufactured cigars which had become 
known under the name of "Garcia Bros." as complainants' cigars. So, 
too, the defendant's claim that his annual product is so small as not 
to make him a competitor of the complainants cannot be urged as sup- 
porting a right to use complainants' valuable trade-names as a means, 
possibly, to extend his business. If complainants hâve the right to 
stop the use of such names, they can exercise it regardless of the 
extent of defendant's business. 

The complainants are entitled to a decree in accordance with the 
prayer of their bill. 



SMELLIB V. SOUTHERN PAC. CO. 
(District Court, N. D. Californla, Second Divisiou. June 21, 1912.) 

No. 15,450. 

1. Courts (§ 276*) — Fedebal Courts — Jukisdiction — Objections — Waiveb. 

Whlle the objection of want of jurisdictlon of a controversy by a féd- 
éral court cannot be waived, tlie riglit to liave tlie action brougtit In a 
particular district may and will be waived uniess timely objection is 
made; but, uniess the acts of the parties are such as to évidence a 
waiver of the objection by both, no Jurisdictlon obtalns, if the action is 
brought In the wrong district. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. § 815; Dec. Dig. 
§ 276.* 

Waiver of right as to district in which suit may be brought, see notes 
to Memphis Sav. Bank v. Houchens, 52 C. C. A. 192; McPhee & McGinty 
Co. V. Union Pac. R. Co., 87 C. C. A. 634.] 

2. Removal of Causes (§ 12*) — Fédéral Courts — Alibn. 

Since the provision of the Judiciary Act (Act March 3, 18S7, c. 373, 24 
Stat. 552 [U. S. Comp. St. 1001, p. 508]), requirlng suits in fédéral courts 
to be brought in the district of which the défendant is an inbabitant, bas 
no application to suits by an alien against a citizen, and such alien has 

<For otber cases see same topic & % numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
197 F.— 41 
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no Interest In havlng the venue laid In the district of the défendants 
résidence and hls walver is uot necessary to give proper venue In a dis- 
trict otlier than tliat p£ the defendant's résidence, an alien, having 
brought suit in a state court against a citizen who is a nonresident of 
the state and fédéral district, cannot objeet to defendant's removal of 
the cause to the fédéral court of that district on the ground that the con- 
troversy is between an alien and a citizen. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent Dlg. §§ 32, 
33; Dec. Dlg. § 12.*] 

At Law. Action by William Smellie against the Southern Pacific 
Company. On plaintiff's motion to remand the case to the state court. 
Denied. 

Schlesinger & Shaw, of San Francisco, Cal., for plaintiflf. 
T. C. Coogan and Foshay Walker, of San Francisco, Cal., for de- 
fendant. 

VAN FLEET, District Judge. This is a motion by the plaintiff 
to remand the cause, and the question presented is whether in an 
action coqimenced by an a!lien plaintiff in a state court against a cit- 
izen of the United States as défendant, who is a nonresident of the. 
state and fédéral district in which the action is brought, the latter may 
by removal proceedings successfully invoke the jurisdiction of this 
court, solely on the ground that the controversy is one between an 
alien and a citizen of the United States, against the objection of the 
plaintiff duly interposed. 

The same question bas been frequently before the fédéral courts. 
As a resuit largely of divergent views as to the effect of the principles 
announced by the Suprême Court in the cases of Ex parte Wisner, 
203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, and In re Moore, 209 
U. S. 490, 28 Sup. Ct. 585, 52 L. Ed. 904, 14 Ann. Cas. 1164, the rul- 
ings of the late Circuit Courts having occasion to pass upon the ques- 
tion subséquent to those décisions were conflicting, several of them 
sustaining the jurisdiction (Barlow v. C. & N. W. Ry. Co., 164 Fed. 
765 ; s. c, 172 Fed. 513; Decker v. Southern Ry. Co., 189 Fed. 224; 
Bagenas v. Southern Pacific Co., 180 Fed. 887), while others denied 
it (Mahopoulus v. C, R. I. & P. Co., 167 Fed. 165 ; Odhner v, North- 
ern Pacific Co., 188 Fed." 507 ; Sagara v. C. I. & P. R. Ry. Co., 189 
Fed. 220) ; whereas prior to the promulgation of the décisions in the 
Wisner and Moore Cases the rulings of the Circuit Courts had been 
véry uniformly in f avor of the right of removal in such cases. Such 
was the décision of Judge Ross in this circuit in Stalker v. Pullman 
Car Co., 81 Fed. 989. , 

The correct answer to the question dépends, of course, upon the 
terms of the grant of jurisdiction to thèse courts by Congress, now 
found in the Judicial Code (Act March 3, 1911. c. 231, 36 Stat. 1087 
[U. S. Comp. St. Supp. 1911, p. 128]). That Code (section 24) gives 
the District Courts of the United States original jurisdiction ot ail 
suits of a civil nature, at common law or in equity, where, as hère, the 
matter in controversy is sufficient in amount, and the suit "is between 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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citizens of différent states, or is between citizens of a state and for- 
eign States, citizens or subjects," and provides (section 28) that, when 
commenced in a state court, any such suit "of which the District 
Courts of the United States are given original jurisdiction by this 
title * * * niay be removed by the défendant or défendants 
therein to the District Court of the United States for the proper dis- 
trict." Section 51 then provides that, with certain exceptions not hère 
involved, "no civil suit shall be brought in any District Court against 
any person by any original process or proceeding in any other dis- 
trict than that whereof he is an inhabitant; but where the jurisdic- 
tion is founded only on the fact that the action is between citizens of 
différent states, suit shall be brought only in the district of the rés- 
idence of either the plaintiff or the défendant." Thèse are the perti- 
nent features of the Code bearing upon the subject. 

In construing thèse provisions as they previously existed in the 
Judiciary Act and the acts amendatory thereof, and wherein the codi- 
fication has made no change affecting présent considération, the Su- 
prême Court, in Ex parte Wisner, supra, following in that respect its 
previous décisions, held that no suit which could not hâve been com- 
menced originally in the Circuit Court could be removed thereto f rom 
the state court; and that as a conséquence, by reason of the limiting 
effect of the proviso now found in section 51, in an action commenced 
in a state court by a citizen of another state against a défendant, non- 
resident of the state in which the action was brought, and who was 
a citizen of a state other than that of the plaintiff, the défendant could 
not by removal proceedings confer jurisdiction upon the Circuit Court 
of the United States, even though both plaintiff and défendant should 
acquiesce in such removal. The doctrine of that case was, however, 
modified in the subséquent case of In re Moore, supra, wherein it 
was held that, such a case being within the gênerai grant of jurisdic- 
tion conferred upon those courts by the Judiciary Act, the further 
provision requiring the suit to be brought "only in the district of the 
résidence of either the plaintiff or the défendant" was, under repeated 
rulings of that court, to be construed as a personal privilège for the 
benefit of the parties, which may be waived; the court saying: 

"The contention is that as this action could not hâve been originally brought 
in the Circuit Court for the Eastern District of Missouri by reason of the 
last provision quoted from section 1 [Act March 3, 1875, e. 137, 18 Stat. 470 
as amended by Act March 3, 1887, c. 373, eorrected by Act Aug. 13, 1888, c. 
866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508)], It cannot under section 2 be 
removed to that court, as the authorized removal is only of those cases of 
which by the prier section original jurisdiction is given to the United States 
Circuit Courts. But this Ignores the distinction between the gênerai descrip- 
tion of the .iurisdiction of the United States courts and the clause naming the 
particular district in which an action must be brought." 

And, quoting from Ex parte Schollenberger, 96 U. S. 369, 24 L. Ed. 
853, it was said : 

" 'The act of Congress prescrfbing the place where a person may be sued ia 
not one affecting the gênerai jurisdiction of the courts. It is rather in tbe 
nature of a Personal exemption in favor of a défendant, and it Is one which 
he may waive. If the citizenship of the parties is sufQcient, a défendant may 
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consent to be sued ànywhere he pleases, and certainly jurisdletiôn will not be 
ousted because he bas consented.' " 

And it was, in effect, held, âfter a full review of. the aiithorities 
bearing on the subject, that, in a case of diversity of citizenship, the 
bringing of an action in the fédéral court of the wrong district by the 
plaintiflf, and the appearance of the défendant therein and pleading to 
the merits, vvithout interposing any objection to the jurisdiction, is 
to be regarded as a distinct waiver of this privilège on the. part of both 
parties; so that the court, having gênerai jurisdiction of the contro- 
versy, acquires by such waiver jurisdiction of the parties as well, and 
is thus clothed with full jurisdiction in the preniises. And it was 
likewise held that the bringing of such an action in a state court of 
the wrong district, and its subséquent removal by the défendant to the 
fédéral court of such district, without timely objection thereto by the 
plaintiff, is equally to be regarded as a waiver by both parties of any 
objection to the jurisdiction of the latter court; the défendant evi- 
dencing such waiver by the proceedings for removal, and the plaintiff 
by going to the merits without objection, so that in such a case the 
fédéral court acquires complète jurisdiction. 

[1] In other words, the efïect of that case is that, while the objec- 
tion of want of jurisdiction of the controversy cannot be wàived, 
that of the right to hâve the action brought in a particular district 
may and will be considered waived under circumstances such as in- 
dicated; but that, unless the acts of the parties are such as to évi- 
dence a waiver of the objection by both, no jurisdiction obtains. See, 
also, the later cases of Western Loan, etc., Co. v. Butte Mining Co., 
210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101; Kreigh v. Westing- 
house, etc., Co., 214 U. S. 249, 29 gup. Ct. 619, 53 L. Ed. 984. 

[2] It was largely in the application of what was assumed to be 
the efïect of the principles announced in thèse cases that the conclusion 
was reached by the Circuit Courts in the cases above referred to hold- 
ing that in a case like the présent the Circuit Court does not obtain 
jurisdiction against the consent of the alien plaintiff; that is, that an 
alien equally with a citizen of the United States bas a right to interpose 
such objection. 

But it is to be observed that in both the Moore and Wisner Cases, 
and the later ones above cited as well, the controversy was between 
citizens of différent states of the United States, and not between an 
alien and a citizen of the United States. In the case of In re Hohorst, 
150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211, the Suprême Court, 
construing thèse same provisions then found in the act of 1887, held 
that they had no application to cases involving controversies between 
citizens of the United States and aliens. Referrmg to the intention 
of Congress as manifested by the language employed therein, and after 
considering the prior clause conferring gênerai jurisdiction in such 
cases, it is said: 

"The question then arises how far the jurisdiction thvis couferred over this 
last olass of controversies, and especially over a suit hy a citizen of a state 
against a foreign citizen or subject, is affected by the subséquent provisions 
ot the same section, by which, after other régulations of the jurisdiction of 
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the Circuit Courts and District Courts of the United States, it is enaeted that 
'no civil suit shall be brouglit before either of sald courts aguiiist uny person 
by any original process or proeeeding in any other district tban that wbereof 
lie is an inhabitant; but, where the .iurisdiction is founded ouly ou the fact 
that the action is between cifizens of différent States, suit shall be brought 
only in the district of the résidence of either the plaintilï or the défendant.' 

"Of thèse two provisions, the latter relates only to suits between citizens of 
différent states of the Union, and is therefore manifestly inapplicable to a 
suit brought by a citizen of one of thèse states against an alien. And the 
former of the two provisions cannot reasonably be construed to apply to sueh 
a suit. 

"ïhe words of that provision, as It no\v stands upon the statute book, are 
that 'no civil suit shall be brought before either o£ said courts against any 
person by any original process or proeeeding in any other district than that 
whereof he is an inhabitant.' Thèse words evidently look to those persous, and 
those persons only, who are inhabltants of some district within the United 
States. Thelr object is to distrlbute among the particular districts the gên- 
erai jurisdictiqn fully and clearly granted in the earlier part of the saine sec- 
tion ; and not to wholly annul or defeat that jurlsdictlon over any case com- 
prehended in the grant. ïo construe the provision as applicable to ail suits, 
between a citizen and an alien would leave the courts of the United States 
open to aliens against citizens, and close them to citizens against aliens. Such 
a construction is not required by the language of the provision, and would be 
Inconsistent with the gênerai intent of the section as a whole." 

And in the later case of Barrow S. S. Co. v. Kane, 170 U. S. 100, 
18 Sup. Ct. 526, 42 L. Ed. 964, considering a cognate question of juris- 
diction over an English corporation sued by a citizen of the United) 
States in the Circuit Court, it is said : 

"By the existlng aet of Congress deflning the gênerai jurisdictiou of the Cir- 
cuit Courts of the United States, those courts 'shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a civil nature, 
at eommon law or in equlty, when the matter in dispute exceeds, exclusive of 
Interest and costs, the sum or value of two thousand dollars,' 'in which there 
shall be a eontroversy between citizens of différent states,' 'or a controversy 
between citizens of a state and foreign states, citizens or subjects.' And, as 
has been adjudged by this court, the subséquent provisions of the act, as to 
the district in which suits must be brought, hâve no application to a suit 
against an alien or a foreign corporation; but such a person or corporation 
may be sued by a citizen of a state of the Union in any district in which 
valid service ean be made upon the défendant. Act of March 3, 1887, c. 373, § 
3, 24 Stat. 552, as corrected by the act of August 13, 1888, c. 8()(i. § 1, 25 
Stat. 433 [U. S. Comp. St. 1901, p. 5081; Shaw v. Quiney Mining Co., 
145 U. S. 444, 453 [12 Sup. Ct. 935, 36 L. Ed. 768] ; In re Ilohorst, 150 U. S. 
653 [14 Sup. Ct. 221, 37 L. Ed. 1211] : Galveston, etc.. Railway v. Gonzales, 
151 U. S. 496, 503 [14 Sup. Ct. 401, 38 L. Ed. 248] ; In re Keasbey & Jlattison 
Co., 160 U. S. 221, 229, 230 [16 Sup. Ct. 273, 40 L. Ed. 402]." 

By applying the analogy of thèse cases, which would seem to be 
obvions, and a considération of the other features of the statute, the 
Circuit Courts sustaining the jurisdictiou reached the conclusion that 
the provision of the law hère invoked has no application to aliens, 
and that the latter hâve no standing to object to the jurisdiction of 
the fédéral court in such a case. As stated by Judge Reed in Barlow 
V. Chicago & N. W. Ry. Co., supra, on rehearing (172 Fed. 513) : 

"In Re Hohorst, 150 U. S. 653-659, 14 Sup. Ct. 221, 37 L. Ed. 1211, and again 
in Barrow Steamship Co. v. Kane, 170 U. S. 100-112, 18 Sup. Ct. 526, 42 h. Ed. 
964, it is plainly held that the provision of the act in question requiriiig suits 
to be brought in the district of which the défendant is an Inhabitant has no 
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application to sults by a citizen of one of the states of the Union agalnst an 
allen, and that such a suit may be brougbt originally in tlie Circuit Court of 
the United States in any district whereln valid service may be obtained upon 
the allen défendant, though the cause of action upon which the suit Is brought 
may hâve arisen In a foreign country. If thls be true, and It must be so re- 
garded by the lower fédéral courts, then it must also be true that the further 
provision whlch requlres that sults whereln the Jurisdiction of the Circuit 
Courts 'Is founded only upon the fact that the action Is between citizens of 
différent states shall be brought only in the district of the résidence of either 
the plalntlfC or défendant' is not applicable to sults betvceeh allens and cit- 
izens, for by the very letter of that provision it applies only to sults betvreen 
'citizens of différent states'; and sults between citizens and allens may be 
brought In any district where valid service may be obtained upon the défend- 
ant, whèther he be a citizen or allen, subject, of course, to thé right of the de- 
fendant. If he be a citizen of one of the states, to seasonablj^' object to belng 
sued by an allen in any other district than that of his résidence, the same 
as .he nilght so object If sued by a citizen In a district of which neither the 
plalntlff nor the défendant was a résident, and, unless he does so object, the 
cause may rightly proceed to détermination In the Circuit Court of the United 
iStates, where It was so commenced. Rallway Co. v. McBrlde, 141 U. S. 127, 11 
Sup. et. 982, 35 L. Ed. 659 ; Shaw v. Quincy Mining Co., 145 U. S. 444-448. 12 
Sup. et. 935, 36 L. Ed. 768; Central Trust Co. v. McGeorge, 151 U. S. 129-138, 
14 Sup. St. 286, 38 L. Ed. 98 ; In re Keasbey & Mattlson Co., 160 U. S. 221, 
16 Sup. et. 273, 40 L. Ed. 402 ; Galveston, etc., Ry. Co. v. Gonzales, 151 U. S. 
496, 14 Sup. et. 401, 38 L. Ed. 248." 

And as persuasively reasoned by Judge Grubb in Decker v. South- 
ern Ry. Co., supra: 

"In cases where jurisdiction dépends upon the fact that the plalntlff Is an 
allen and défendant a, citizen of a state of the United States, the provision as 
to Venue Is merely that the suit must be brought In the district in whlch the 
défendant Is an inhabitant. This provision Is clearly for the beneflt of the de- 
fendant alone. The plalntlff, an allen, Is presumed to lïave no Interest in hav- 
Ing venue laid In the district of the résidence of the défendant, and the plaln- 
tlfC's walver Is not necessary to glve proper venue in a district other than 
that of the résidence of défendant. The defendant's consent is alone essential 
for this purpose. An alien has no district of inhabltancy, and an alien plaln- 
tlfC Is glven no option as to venue as between the district of résidence of plaln- 
tlff and that of the défendant as in cases where jurisdiction dépends upon 
dlversity of citizenshlp as between the states. An allen plaintiff Is presumed 
to hâve no cholce as to districts, and no provision is therefore made in his 
f avor as to venue In that respect. Consequently, an alien plalntlff, who In- 
stltutes a suit In a state court In a district in which défendant does not ré- 
side, has no complaint because the défendant removes the cause Into the féd- 
éral court of that district; slnce the law confers on the allen plaintiff no 
privilège of sélection as to districts. In cases of allen plaintiff, consent of 
the défendant to the venue is alone requisite, and such consent Is implied In 
the Institution by the défendant of the removal proceedings." 

I regard thèse cases as correctly interpreting the effect of the stat- 
ute; and, as the conclusion there reached is in harmony with the pre- 
vious rulings in this circuit, I shall foUow it hère. 

The motion to remand is denied. 
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In re MINTZBR. 
(District Court, B. D. New York. June 28, 1912.) 

1. Bankruptot (§ 413*)^DiscHABGE — Objections— SUFFiciENCY. 

Spécifications of objection to a banlcrupt's discliarge following tlie gên- 
erai language of tlie statute are insufllcient, and a motion will lie to liave 
tliem made more spécifie, if made before tlie case is called for trial. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 712-728; 
Dec. Dig. § 413.*] 

2. BANKEUPTCy (§ 413*) DiSCHAEGE — SPECIFICATIONS OF OBJECTION. 

A motion to compel a bankrupt's trustée to make more spécifie certain 
spécifications of objection to the bankrupt's discbargé, made after wit- 
nesses had been called, and it was apparent that the bankrupt would not 
be surprised or prejudlced by the form of the objections, was properly 
denied until after the testimony had been introduced in order that the 
proof might supply the defieiencles. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712-728; 
Dec. Dig. § 413.*] 

3. Banketiptcy (§ 413*) — Dischabgb — Spécifications of Objection. 

Where spécifications of objection to a banltrupt's dischar^e were In 
the gênerai language of the statute only, it was improper for the commis- 
sioner to refuse to hâve the spécifications amended to conform to the 
proof. If he intended to rely on the proofs as supplying the deflciencies in 
tlie spécifications. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712-728 ; 
Dec. Dig. § 413.*] 

4. BANKRDriCY (§ 409*) — ^DlSCHAEGE OBJECTIONS- — PAILUEE TO KeEP BOOKS. 

That a bankrupt kept no boolJS except a cash book and a check book 
In which the entries had been made by a yomig woman wlio acted as his 
clerk, and who, after bankruptcy, could not be located as a witness. was 
insufflcient to sustain an objection to the bankrupt's discliarge for failure 
to keep books of account from which his flnancial condition mlght be 
ascertaiued. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 730, 752-757 ; 
Dec. Dig. § 409.*] 

5. Bankeupict (§ 408*) — Dischaege — ïeade Staiements— Misrepkesenta- 

TIONS. 

A bankrupt made trade statements some 18 months before bankruptcy, 
in which there was a mistake as to two life Insurance policies on which 
he had borrowed money, and as to a third uiortgage which he subseaueiit- 
ly sold. As to the policies he stated that the paid up value was the total 
of the premiums pald when in fact it was about half that ; he having 
also efïected a loan on each policy. ïhere was nothing, however, to 
show that he intended to conceal the loans, or that he kept them out of 
his statement of liabllities, and the mortgage was put down at its face 
value, instead of what was subsequently realisiod therefrom. Held in- 
sufiicient to justify a déniai of a discharge on the grouiid that he had 
made false statements of his flnancial standing to obtain crédit; the 
creditor to whom the statement was given having continued to extend 
crédit much greater than any of the items claimed to hâve been misstated. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 759, 
762, 763; Dec. Dig. § 408.*] 

6. Bankeuptcy (§ 408*) — Discharge— Denial—Concealment of Pecperty. 

Where a bankrupt, after crédit had been refused, continued to do busi- 
ness on a cash basis and paid certain debts, many of which mlght hâve 
been preferential, but were not shown to hâve been with an Intent to de- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fraud other credltors, sueh facts tended to rebut an Inference that h« 
had concealed assets of his trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent-Dig. §§ 732-736, 759, 
762, 763 ; Dec. Dlg. § 408.*] 

In Bankruptcy. In the matter of bankruptcy proceedines of Bar- 
net Mintzer. On objections to the bankrupt's discharge. Overruled. 

Saul S. Myers, for trustée. 
Bernhard Bloch, for bankrupt. 

CHATPIELD, District Judge. The trustée filed objections to the 
bankrupt's application for discharge, stating in his spécifications that 
the bankrupt had, within four months of his bankruptcy, concealed 
certain portions of his property, with intent to hinder, delay, and de- 
f raud his creditors, in that he had collected certain moneys which had 
not been turned over to the estate; that he had failedto keep books 
of account, and had destroyed and concealed books of account or rec- 
ord f rom which his financial condition might be ascertained ; andi that 
he had obtained property on crédit, in one instance, upon a statement 
in writing materially false, and made for the purpose of obtaining such 
property on crédit. 

[1] The bankrupt attempted to challenge the suiificiency of thèse 
spécifications, and it is apparent that both the first and second spécifi- 
cations were in gênerai language foUowing the form of the statute. 
The trustée would hâve, been compelled to amend them or make them 
more spécifie if an objection had been taken before the case was called 
for trial. 

[2] But after the witnesses had been called, and when it was ap- 
parent that the bankrupt would not be affected by surprise or préj- 
udice by proceeding upon the spécifications as they stood, the com- 
missioner was correct in his ruling that he would deny the motion un- 
til he heard the testimony, and then see if the testimony supplied the 
deficiency. 

[3] But, on the other hand, the commissioner was wrong in ulti- 
mately refusing to let the spécifications be made to conform to the 
proof, if he intended to rely upon the proofs as supplying the defi- 
ciencies of the spécifications. This error, however, makes no différ- 
ence, for no one was afl:ected thereby. The complète record cornes up 
to the court, and an error of law, having n» influence upon the proceed- 
ing, makes no action necessary, except that this court should correct 
the ruling, as a basis for its own action. 

[4] As to the merits of the objections presented, it would appear 
that the bankrupt can neither read nor write English; that he kept 
no books except a cash book and a check book, in which the entries 
were made by some young woman who acted as clerk and who could 
not be located as a witness. 

[ 5 ] As to the trade statements, made some 18 months before bank- 
ruptcy, the only figures not in accordance with the exact state of facts 

•For other cases see same topio & I numebr In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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were in respect to two life insurance policies upon which the bank- 
rupt had borrowed a certain amount of money, and as to a third mort- 
gage, whicti he subsequently sold. It appears that he stated the paid 
up value of thèse insurance policies as the total of the premiums which 
he had paid, whereas, in fact, the value which the insurance company 
would pay on surrender was not much more than one-half of that, 
and in each case he had effected a loan thereon. But there is nothing 
to show that he intended to conceal thèse loans, or that he kept them 
out of his statement of liabilities, and the testimony is not such as to 
indicate that any intentional misstatement was made in giving the 
amount of the policies. As to the mortgage which was put down at 
its face value, the price realized at a subséquent sale may bave been 
a truer estimate of its reab value; but, again, this does not indicate 
fraud or willful misstatement of assets. But further than this the 
creditor to whom this statement was given continued to extend crédit 
much greater in amount than any of the items claimed to be misstated, 
each month thereafter. The évidence does not show that the détails 
of this statement were relied upon in any way with respect to the par- 
ticular crédits of which a part was unpaid at the time the pétition in 
bankruptcy was filed. On the contrary, the évidence indicates that 
the creditor assumed that the man's standing was substantially as good 
as it had been when making this statement, and that from the con- 
tinuous course of business they never thought it necessary to take an- 
other. This is not such reliance upon every item of written statements 
as would prevent a discharge within the section. 

[6] As to the concealment of property, the testimony shows that 
after the bankrupt's crédit was stopped by the association controlling 
those dealers from whom he was purchasing goods in July, 1910, and 
apparently after he must hâve known that without crédit he could 
do nothing except wind up his business or proceed on a cash basis, 
he continued to pay debts. Many of thèse payments may hâve been 
preferential, but the création of a préférence without intent to de- 
fraud other creditors is not a ground for denying discharge, and a 
payment of lawful debts is not a concealment of assets. 

The testimony indicates one or two unusual transactions with a 
man named Cohen, and some of the payments suggesting préférences 
were for Cohen's benefit, but the testimony does not prove that Cohen 
received property not in payment of a debt and for the purpose of con- 
cealing it for the bankrupt. 

A number of small bills were referred to in the testimony which had 
been scheduled as assets by the bankrupt, some of which, it is sug- 
gested, the debtors claim to hâve paid before bankruptcy. The busi- 
ness methods of tbe bankrupt, and the very fact that he found him- 
self in financial difficulties, throw doubt upon the claim that thèse bills 
were coUected and the proceeds concealed. On the other hand, his 
testimony is positive that everything collected was deposited in the 
bank, or used in paying cash for goods, and the case falls far short of 
proving that thèse amounts were received by the bankrupt and were 
ever concealed by him, with intent to keep them from the hands of his 
creditors. 
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A finding of fact by a spécial commissioner should be treated hy 
the court as substantially coijclusive, if in any way justified by the évi- 
dence. But in the présent case the commissioner bas not found that the 
bankrupt was teUing untruths, but seems to bave reliedl upon possible 
suspicions occasioned by lack of testimony, and then to hâve concluded 
that the suspicions were well founded, from considération of the same 
discrepancies in the testimony whiclî aroused the suspicions. This 
would be merely arguing in a circle, and, upon the whole testimony, it 
appears to the court that the exceptions bave not been sustained, but 
that, on the contrary, the bankrupt bas, in the absence of a iîat finding 
that he was testif ying f alsely as to some material point, shown that be 
was not guilty of anything which would be sufïicient to prevent bis 
discharge. 

The application for discharge will be granted. 



In re MEXICO HARDWARE CO. 

(District Court, D. New Mexico. July 26, 1912.) 

No. 76. 

(Syllabus iy the Court.) 

1. Banketjptct (§§ 342, 342%*)— Ciaims Against Baniçruptv— Re-examina- 

TION PETITION FOR REVIEW. 

Ordinarily a gênerai ereditdr may not proseeùte befoi-e a référée a mo- 
tion for reconsideration of ttie alloWed claim of anbther creditor, nor 
before the District Court à pétition for revlew of such allowance ; tlie 
institution and proseeution of aucll proceedings being for the trustée. 

[Ed. Note.—- For other cases,, see Banljruptcy, Cent. Dlg. §§ 525, 529, 
530; Dec. Dig. §§ 342, 342^2.*] 

2. Bankkuptct (i§ 342, 342y2*) — Ciaims Against Banketjpt — Re-examina- 

TioN — Pétition ïoe Review. 

This conclusion is not affected by the use of the term "creditor" in 
gênerai order 21 (89 Fed. x, 32 C. O. A. xxili), regulating proceedings to 
réexamine, and in gênerai order 27 (89 Fed. xi, 32 C. C. A. xxvii) regu- 
lating pétitions for revlew, the power of creditors to act under the first 
being contined to cases where there Is no quallfled trustée, and in the 
second to like cases or to those in which the referée's rullng bas been 
adverse to such creditor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 525, 529, 
530; Dec. Dig. §§ 342, 342%.*] 

3. Bankrtjptcy (§ 342*) — Claims Against Bankeupt — Re-examination — 

REMEDIES OF OtHEB CREDIIORS. 

Where a gênerai creditor is dlssatisfied with the allowance of the claim 
of another creditor, his proper remedy is a demand upon the trustée to 
move for a reconsideration or revlew of such claim, or, if the trustée 
upon dèmand déclines to act, then by a motion to the District Court that 
the trustée be requlred to move, or that the objecting creditor be per- 
mitted to move in his own name. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 525, 529 ; 
Dec. Dig. § 342.*] 

•For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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In the matter of the bankruptcy of the Mexico Hardware Com- 
pany on pétition for review of tire rulings of the référée on the claims 
of the Porter Hardware Company. Pétition denied without préjudice. 

Raid & Hervey, for petitioners. 

POPE, District Judge. The Porter Hardware Company fîled with 
the référée in bankruptcy on April 13, 1911, a claim in the sum of 
$6,3-79.52 against the estate of the Mexico Hardware Company. After 
hearing testimony, the référée on April 15, 1911, allowed the claim. 
On the same day the trustée was chosen, who duly qualified. On May 

1, 1911, Reid & Hervey, one of the creditors of the estate, filed a 
motion to reopen and reconsider the claim of the Porter Hardware 
Company, which motion was overruled by the référée. On May 

2, 1911, the same firm filed their amended motion for the reopening 
and reconsidleration of the claim, which motion was likewise over- 
ruled. Thereupon Reid & Hervey, together with two other gênerai 
creditors of the estate, being the Morrow-Thomas Hardware Com- 
pany and the Parlin & Orendorfï Implement Company, prosecuted 
this pétition for review claiming error by the référée in allowing the 
Porter Hardware Company claim and in overruling the motions to 
reconsider the claim. The pétition for review also sets up an alleged 
estoppel as against the Porter Hardware Company by reason of a 
proceeding instituted by it prior to the bankruptcy cause in the district 
court of Curry county, territory of New Mexico, in which it is claim- 
ed that it set up a cause of action against the Mexico Hardware Com- 
pany wholly at variance with the claim as a creditor hère asserted. 
No testimony as to this latter appears to hâve been presented before 
the référée, but a déposition submitted to the court upon the présent 
pétition for review exhibits the pleadings of the Porter Hardware 
Company in the suit referred to. The prayer is that upon the original 
proofs before the référée andi this additional testimony the court shall 
disallow th€ Porter Hardware Company claim. 

[1] A question raised before the référée and also in this court, and 
which must be decided at the outset, is whether the proper parties 
hâve moved before the référée for the reconsideration of the claim, 
and whether the proper parties hâve prosecuted this pétition for re- 
view to this court. As to the first of thèse proceedings, it will be 
noted that the firm of Reid & Hervey, a gênerai creditor, was the 
moving party for a reconsideration of the Porter Hardware Company 
claim, and upon the second! proceeding, being the pétition for review 
addressed to this court, that firm together with two other gênerai 
creditors are the moving parties. The trustée for the estate, although 
duly selected and qualified at the date of thèse several proceedings, 
does not appear in either instance. Can either of thèse proceedings be 
prosecuted by a gênerai creditor ? The authorities are ail to the effect 
that this cannot be donc, but that a proceeding either for a recon- 
sideration of a claim by the référée or a review of the referee's rul- 
ings by the court must be prosecuted by the trustée. This rule may 
seem technical, andi yet it is based upon the soundest principles of 
procédure. If it be conceded that any creditor aggrieved by the ref- 
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eree's ruling may move against it either before him or before tlie 
court, the resuit may be such a succession of motions or pétitions as 
to be practically interminable. The policy of the Bankruptcy Act, 
vvhich is designed to the speedy conclusion of insolvency cases, is that 
any such proceeding shall be prosecuted by the trustée, who repre- 
sents ail of the creditors, rather than by such individual creditors. 
The question was considered by the Circuit Court of Appeals for 
this Circuit in Chatfield v. O'Dwyer, 101 Fed. 797, 42 C. C. A. 30. 
In that opinion it is said : 

"The office of a trustée under the présent bankrupt act Is entirely an.a- 
logous to that of an assignée under the bankrupt law of 1867 [Act March 2, 
1867, c. 176, 14 Stat. 517]. The trustée is elected by, and is the représenta- 
tive of, the creditors ; and, ïollowing the gênerai analogies of the law, he 
la the approprlate person to see that no unjust or fictitious claims are al- 
lowed to be pald out of the assets in hia hands. Hls duties are very simllat 
to those of an administrator or executor. It is his duty to ascertain that ail 
claims presented for allowance, or that may bave been allowed, are genuine ; 
and under subdivision 6, rule 21, of the rules in bankruptcy formulated by 
the Suprême Court of the United States (89 Fed. x, 32 0. G. A. xxiii), the 
trustée bas been empowered to flle a, pétition with the référée to bave any 
claim further Investigated, when for any reason he may désire a re-examina- 
tion of the same. Furthermore, if one créditer of a bankrupt may prosecute 
an appeal, under section 25 of the bankrupt law [Act July 1, 1898, c. 541, 30 
Stat. 553 (U. S. Comp. St. 1901, p. 3432)], from the allowance of a claim, then 
any other créditer may take a like appeal upon the same or différent grounds, 
and this court may be requlred to entertain a number ef appeals, ail of 
whteh are brought to test the validlty of the same demand. In a case whlch 
arose under the old bankrupt law (In re Eandall, 1 Sawy. 56, 20 Fed. Cas. 
226, 228), Judge Deady pointed out very clearly the evil résulta which would 
follow if èvery factious credîtor was allowed to litigate indivldually and in 
his own name the claims of other créditera, wltheut the sanction or approval 
ef the assignée or the bankrupt court. He ruled that it was the approprlate 
function of the assignée to éonduct such litigation, as the représentative 
of ail the creditors, saylng, In substance, that, if any creditor felt himself 
aggrieved by the action of the assignée in faillng to object to the allowance 
of a claim, he might apply to the bankrupt court for a rule on the assignée, 
either requiring him te contest the claim, or te allow the objecting crédite* 
to de se in the name of the assignée. In view ef thèse considérations, We 
are of opinion that after a claim against the estate of a bankrupt has passed 
the scrutiny of the district court, and has been allowed by that court, an 
appeal from such allowance, under section 25 of the bankrupt act, to this 
court, can only be taken by the trustée as the représentative of ail the créd- 
itera. The appeal that Is provlded fer under section 25 la tbe aame as that 
which was provlded for by section 8 of the old bankrupt law, except that 
the appeal ia now preaecuted to a différent court; and ail of the considér- 
ations which influeneed the lawmaker in framing the old bankrupt act te 
limlt the right of appeal to the assignée are equally applicable to the appeal 
whlch is provlded for by the présent bankrupt law. In se decidiug, we rec- 
ognlze the right of a creditor to apply to the bankrupt court for an order 
permittlng him to prosecute an appeal in the name of the trustée, when he 
has ealled upen the trustée to take an appeal from the allowance of a claim 
against the bankrupt's estate, and the latter has deolined to appeal. As the 
trustée is an offlcer of the bankrupt court, and subject to its orders, that 
court has an undeubted power either to direct the trustée to appeal when 
it entertalus doubts of the verity of its judgment, or to make an order per- 
mittlng a créditer who se desires to appeal from the allowance in the name 
of the trustée when the latter déclines to appeal. We hâve no doubt that 
such applications ou the part ef creditors will meet with favor from the re- 
spective bankruptcy courts whenever the question of the right to an allowance 
is so far doubtfuî as to warrant a review of their judgmeuts. Where such 
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leàve Is sought, ît vvill, of course, be discretionary with the district court 
to grant or refuse the application, and leave may be granted to prosecute an 
appeal upon condition that if it prove unsuccessful the objecting creditor 
shall pay the costs of the litigation. Any other construction of section 25 
of the bankrupt act would, in our judguieut, give captious creditors too much 
power to hinder and delay the settlement of bankrupt estâtes." 

In Foreman v. Burleigh, 109 Fed. 313, 48 C. C. A. 376, the Cir- 
cuit Court of Appeals for the First Circuit follows Chatfield v. 
O'Dwyer, supra, to the effect that an appeal may not be taken by 
one creditor from a judgment of a court of bankruptcy allowing the 
claim of another creditor, but such appeal can only be taken by the 
trustée. The matter was further considered in Re Lewensohn, 121 
Fed. 538, 57 C. C. A. 600 wherein the Circuit Court of Ap- 
peals for the Second Circuit held that a proceeding may not be in- 
stituted by a creditor, without the concurrence of the trustée in bank- 
ruptcy, to re-examine the allowed claims of other creditors. In dis- 
posing of the matter the court says : 

"The trustée représenta every creditor. The orderly couduct of the ad- 
ministration requires that a proceeding for the re-examination of the claim 
should be taken in the interests of ail the creditors, and not be permitted at 
the instance of any one creditor unless demanded by the interests of ail. 
If the trustée should, without suflicient reason, refuse to proceed, the court, 
by Its order, could compel him to do so, or remove him for disobedience. 
It has been held under the présent act that a creditor cannot prosecute an 
appeal from the judgment" of a court of bankruptcy allowing the claim of 
another creditor, and that the trustée Is the only party who can do so. 
Chatfleld v. O'Dwyer, 42 C. C. A. 30, 101 Fed. 797; Foreman v. Burleigh. 
48 C. C. A. 376, 109 Fed. 313. The provision allowing such appeals does 
not designate the party by whom they may be prosecuted, and thèse déci- 
sions proceeded upon the ground that the trustée Is the proper party, and the 
only proper party, because he représenta the interests of ail creditors In the 
estate. There is such a close analogy between the two proceedings of a re- 
examlnation and a review that thèse décisions are opposite." 

The matter was also before the District Court for the Southern 
District of New York in Re Sully, 142 Fed. 895, in which case Judge 
Holt held that "the trustée alone is authorized to institute proceed- 
ings for a re-examination or expunging of claims," citing the Lewen- 
sohn Case, supra. In Re Stern, 144 Fed. 956, 76 C. C. A. 10, the 
Circuit Court of Appeals for this circuit, speaking through Mr. Jus- 
tice Van Devanter, then circuit judge, recognizes fully the rule 
that the trustée is the proper person to institute a proceeding to re- 
view an improperly allowed claim, but in the following language 
makes it clear that his power over the matter is not an arbitrary one. 
The court says : 

"In respect of opposing the allowance of claims, and moving for their re- 
consideratlou after they hâve been allowed, the trustée is not bound to com- 
ply with every request preferred by objecting creditors, Irrespective of its 
merits; nor is he clothed with absolute discrétion to refuse. As the représen- 
tative of the estate, he is bound to exercise his judgment and to act for the 
best interests of ail concerned but subject to the supervising power of the 
référée and the district judge. Ile does not act judicially, l)ut only adminis- 
tratively, and, if he refuses to oppose a claim or to move for its reconsider- 
ation when he ought to do so, he may be couipelled to act or to permît the 
objecting creditors to act In his name" — citing Chatfield v. O'Dwyer, supra, 
and In re Lewensohn, supra. 
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In re Hatem, 161 Fed. 895, decided in the District Court for the 
Eastern District of North Carolina, District Judge Purnell uses the 
f ollowing language : 

"The gênerai, doctrine Is that, where there Is a trustée, céstuls que trust 
must act through or by the trustée, and, when they assume to act in propria 
persotue, they must show the trustée has, upon application duly made to him^ 
refused to act. This Is not 'new' law, but old, well-settled law. It has been 
so héld tlme eut of memory. Where a trustée or any credltor shall désire the 
exàmination of a claim filed againgt the bankrupt estate, he niay apply by 
pétition to the référée for an order for such exàmination. Where a trustée 
has been appolnted, he must file the pétition for re-examination of a credi- 
tor's claim, and not another credltor" dting the Lewensohn Case, supra, and 
lioveland on Banlsruptcy, p. 342. 

In Collier on Bankruptcy (8th Ed!) p. 609, in spèaking of the re- 
consideration and rejection of claims, it is said: 

"The application (for re-examinatlon qf a claim) Is by pétition by parties 
In Interest, ând, when there is, a trustée ih existence can only be presented 
by him, and then only when demanded by the interests of ail the creditors." 

It is true that in ail of the cases above cited the question arose 
upon the right of a gênerai créditer éither to move for a reconsidera- 
tion of an allowed claim under section 57 of the Bàrikrùptcy Act, or 
upon his right under sections 24 and 25 to review in the Circuit Court 
of Appeals a décision of the District Court, and it is further true that 
in none of thèse cases was there a ruHng' upon the right of a gênerai 
credltor to prosecute a pétition for . review under section 39. The 
statute, however, is silent in each instance as to who may move, and 
the reasons so f uUy developed above, which dictate that the trustée 
shall be the moving party on motion for reconsideration before a réf- 
érée and shali likewise prosecute any âppeal from the District Court, 
apply with equal force to the prosecution of a pétition for review 
before the District Court. 

[2] It is urged, however, that a distinction is created by gênerai 
order 27 in bankruptcy, reading as follows: 

"When a banlirupt, credltor, trustée, or ôtber persou shall désire a review 
by the judge of any order made by the référée, he shall file wlth the référée, 
his pétition therefor, setting out the error complained of ; and the référée 
shall forthwlth certlfy to the judge the question presented, a summary of the 
évidence relàting thereto, and the flnding and order of the référée thereon." 

A similar order, however, exists as to proceedings before the 
référée for reconsideration. Thus gênerai order 21 reads as follows: 

"When the trustée or any créditer shall désire the re-examinatlon of any 
claim filed agalnst the banlirupt's estate, he may apply by pétition to the 
référée to whom the case is referred for an order for the re-examlnation, and 
thereupon the référée shall make au order fixing a time for liearing the pé- 
tition, of which due notice shall be given by mail addressed to the credltor." 

It was held, however, in Re Lewensohn, supra, considering this 
last gênerai order, that the effect of this was simply to give the cred- 
itor the right tb move Whpre therë Was no trustée to act. Upon sim- 
ilar considérations it seems clear that gênerai order 27 does not give 
a mère creditor the unqualified right of pétition for review of an al- 
lowed claim. The mention of creditors in order 27 is doubtless in- 
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tended to cover cases where there has been a décision adverse to the 
créditer seeking review, and perhaps to cases where, as noted in the 
Lewensohn Case, there is no trustée. It does net cover cases where 
the order complained of is one affecting creditors generally and which 
call for action by the duly created représentative of such creditors, 
to wit, the trustée. It follows f rom the above that a prosecution by 
gênerai creditors of the proceeding hère involved is unauthorized by 
anything contained in the bankruptcy act. 

[3] While, as the above authorities show, an individtol creditor 
may, when the trustée upon request refuses to move, seek the aid of 
the court by praying an order on the trustée to proceed or an order 
permitting the objecting creditor to act in his own name, it is not 
shown by the présent record that any demand was made upon the 
trustée to act. There is, it is true, an allégation that the trustée "has 
wholly failed, neglected, and refused to make any objection, and to 
save any exceptions whatever to the opinion of the référée in bank- 
ruptcy in the matter of the claim of the Porter Hardware Company." 
This may perhaps indicate a hostile attitude by the trustée toward 
the position of the creditors hère moving, but even if it could be con- 
strued as indicating a demand to act, and a refusai so to do, the 
remedy of thèse creditors was by a motion to the court to require 
the trustée to seek a reconsideration or review of the allowed claim 
rather than the prosecution of the présent proceedings without giving 
the trustée an opportunity to be heard as to whether, in the interests 
of the estate, thèse proceedings should be prosecuted). The pétition 
for review will accordingly be denied without préjudice to such pro- 
ceedings (in the event that a demand upon the trustée for action shall 
fail) as may be filed to détermine whether the trustée shall be ordered 
by the court to initiate proceedings. 



THE 6L0UCESTER. 
(District Court, D. Maryland. June 21, 1912.) 

Collision (§ 105*) — Steam and Sailing Vessbls Meeting — Mutual Faults. 

A collision in the early morning in Chesapeake Bay between the steam- 
er Gloucester passing up and the schooner Maxwell passing down, In 
which the latter was sunk, held, on conflieting évidence, to hâve been 
due to the fault of both vessels; the schooner being in fault for changUig 
her course to port after she should hâve seen the lights of the steamer 
ahead, and the steamer because she did not check her speed of 13 or 14 
knots after she saw the danger. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. S 105.*] 

In Admiralty. Suit for collision by William J. Quillin, master of 
the schooner Herbert D. Maxwell, against the steamship Gloucester, 
the Merchants' & Miners' Transportation Company, claimant, and 
Virginia-Carolina Chemical Company against the same; also suits 
by the State of Maryland to the use of Joaquino Suares and Miguel 
T. Silva and Gertrude A. Cardozo against the Merchants' & Miners' 

•For other cases see same topic & S numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Tran$portation Company, and cross-libel by the latter against the 
owners of the Maxwell. Decree finding both vessels in fault. 

Arthur D. Poster, of Baltimore, Md., and Edward E. Blodgett, of 
Boston, Mass., for Wm. J. Quillin, master, etc. 

Daniel H. Hayne, of Baltimore, Md., for Merchants' & Miners' 
Transp. Co. 

Harrington, Bigham & Englar, of New York City, and Arthur D. 
Poster, for Virginia-Carolina Chemical Co. 

John Henry Skeen, of Baltimore, Md., for Miguel T. Silva, Ger- 
trude A. Cardozo and Joaquino Suares. 

ROSE, District Judge. This is a collision case. The vessels which 
came together were the steamship Gloucester and the four-masted 
schooner Herbert D. Maxwell. The former will be referred to as the 
steamer, the latter as the schooner. 

The steamer was a vessel of 3,200 tons. It was about 295 feet 
long. It was on one of its regular voyages from Boston to Balti- 
more. The schooner was of 772 gross tons. It was 176 feet long. 
Its breadth of beam was 48 feet. It was laden with about 1,150 tons 
of fertihzer. It was bound from Baltimore to Wilmington, N. C. 
The time of collision was about 4:44 on the morning of March 16, 
1912, the place a point in the Chesapeake Bay east, or slightly north 
of east, from the Bay Ridge Hôtel and about northeast of Thomas 
Point Light. In this vicinity ships bound down ordinarily changed 
their course somewhat to port; those bound itp to starboard. There 
is no other external fact to suggest any cause for the collision. The 
navigable waters of the bay were hère upwards of two miles wide. 
Day had not yet broken, but it was a clear starlight night. The wind 
was from the west northwest and blowing perhaps 15 knots an hour. 
The steamer's bow struck the schooner's starboard quarter almost 
50 feet from the stern. The schooner was very nearly eut in two. 
It sank almost immediately. Pour of the nine persons on board were 
lost. The master of the schooner, as master and managing owner, 
libeled the steamer on behalf of himself, his crew, and liis co-owners. 
The Virginia-Carolina Chemical Company, as owner of the schooner's 
cargo, took like action. Two libels were filed against the steamer by 
the state of Maryland on behalf of the dépendent relatives of two of 
the schooner's crew who perished in the disaster. At the time of the 
bearing it was hoped that the schooner might be raised. The Mer- 
chants' & Miners' Transportation Company, as owner of the steamer, 
accordingly filed a cross-libel against the master and owners of the 
schooner. AU thèse proceedings bave been consolidated. 

The lights of each vessel were burning brightly. The steamer was 
the burdened vessel. It must explain why it did not keep out of the 
schooner's way. Its story may be briefly told. It first sighted the 
schooner when the latter was as yet a mile or more away. The 
steamer was running between 13 and 14 knots an hour; the schooner 
between 5 and 6. They were approaching each other àt a rateof 
very nearly 20 miles an hour. The collision must hâve happened jh 
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a little over three minutes after the steamer first saw the schooner. 
At that time the schooner showed a red Hght a point on the steamer's 
starboard bow. The first officer of the latter, whose watch it then 
was, told the quartermaster to port his helm "some." This was at 
once donc. The steamer continued under a port helm until the dis- 
tance between the vessels, which may roughly be assumed to hâve 
been at first a nautical mile, or 6,080 feet, had been reduced to 5 or 
6 ship lengths, or, say, 1,650 feet. The space dividing them had been 
eut down by 3,400 feet. , As the steamer was going something more 
than twice as fast as the schooner, the steamer must hâve passed over in 
the meanwhile a distance of upwards of 2,400 feet, or about two-fifths 
of a statute mile. It must be remembered that ail the while the steamer 
was under a port helm. When the helm was put aport, "some" the 
schooner was showing its red light a point on the steamer's star- 
board bow. When the vessels were within five or six ship lengths of 
each other, the schooner's red light was a point on the steamer's port 
bow. The vessels were then showing red to red. The first officer of 
the steamer says that he thought he would give 'the schooner more 
room. He accordingly had his helm put hard aport. If the vessels 
were then within 1,650 feet or thereabouts of each other as the wit- 
nesses for the steamer think, the collision must hâve taken place in 
about a minute. The efïect of putting the steamer under a hard 
aport helm was to move the schooner's red light apparently half a 
point farther to port. While the steamer's stem was swinging under 
the influence of a hard aport helm farther to starboard — that is, to 
the eastward — those on its deck saw the schooner also swing over in 
the same direction, and change her red light to green. The ships 
were then within two or three ship lengths of each other ; that is, 
from 600 to 900 feet, say 750 feet. They must hâve corne together 
within 25 seconds thereafter. The first officer of the steamer says, in 
effect, that he saw the danger of collision was imminent. He feared 
that if he continued under a hard aport helm the schooner would run 
into him, or perhaps he into it. If he attempted to reverse, the efïect 
would be pretty much the same as if he had kept on under a hard 
aport helm. There was not time enough to check the steamer's speed 
materially, and he feared if he attempted it he would increase the 
likelihood of the vessels colliding. He considered himself in extremis. 
He thought his best chance was to try to pass under the schooner's 
stern. He accordingly ordered his helm hard astarboard. The col- 
lision followed. In short, the steamer says that, when the vessels 
were less than a quarter of a mile apart, the schooner changed its 
course, and started across the steamer's bow. If this be accepted as 
the true version of the accident, and of the causes leading up to it, 
the steamer cannot be blamed except for those things which it did or 
left undone after the schooner's change of course became visible to it. 
The schooner has a diflferent story to tell. Before passing to it, 
however, it may be worth while to note the account which is given 
of the accident in the steamer's log. The entries therein were made 
by the chief officer, the same man who was in charge of the naviga- 
197 F.— 42 
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tion of the steamer at the time of the collision, ànd who was its prin- 
cipal witness. Thelogsays: 

"Whea about 2 miles North of Thomas Point slghted a sailing vessel about 
one point on our starboard bow showlng a red ligbt and headlng well into 
the Westward. I then ordered my helm to port to show my red light and 
clear the vessel, when withln a short distance from the vessel she sbar- 
boarded her helm and showed her green light, and within a fevv seconds the 
collision occurred we lowered a beat f Or the mlssing men on the schooner, 
whlch could not be found-" 

Nothing is hère said about the order to hard aport the steamer's 
helm or about the subséquent order to hard astarboard. It would 
seem that at the timè the first officer wrote up the log it did not hap- 
pen to occur to him that he wished to make a record of such orders, 
if they were in fact given. 

The schooner gives its account of what it did and saw. About 
7 o'clock in the evening of March 15th the schooner left an anchorage 
off the mouth of the Magothy. About an hour later, and when it had 
gotten Well over to the eastward of the bay and just below Sandy 
Point, the wind died down and it had again to anchor. This second 
anchorage appears to hâve been four or five miles from the place of 
collision. The wind having come up, the schooner's captain, at about 
3 in the morning, had the mate call ail hands to get under way. The 
witnesses for the schboner say that it did get under way about 4. 
According to the stea:mer's, it passed Thomas Point Light at 4 :32. 
If s6 the collision could not hâve happened before 4 :44. It took the 
steamer about 41/^ minutes to go a mile. Thomas Point Light is 
about 21/à miles below the place of collision. The latter could not 
hâve happened until 12 or 13 minutes after the steamer passed the 
light. The schooner was making a mile in 10 or 12 minutes. It must 
hâve taken it in the neighborhood of 45 minutes after it got under 
way to get to the point at which it sank. The lookout on the schooner 
says he went on duty when the schooner got under way. He says 
he first saw the steamer 12 or 15 minutes thereafter. If he is right 
in this estimate, he Could not hâve gone on duty as eàrly as 4 o'clock. 
It may be that he did not go on watch as soon as the schooner got 
under way, or that the schooner had anchored néarer the point ot 
collision than has been supposed. More probable perhaps than either, 
he is simply mistaken as to the length of time which elapsed between 
his going on duty and his seeing' the steamer. When the schooner 
first got under way, its master was at the helm. He remained there, 
he says, for five or six minutes. He had the vessel on a southwest 
by south course. He was relieved by a colored seaman. After the 
latter had been at thé wheel for from six to ten minutes, the course 
was changed a half point to southwest by south i/^ south. Some- 
where from five to tén minutes later the steamer was sighted. The 
lookout says it was then a little over a mile away. According to him 
it was dead ahead. He saw both its side lights and its range lights. 
When it was from one-fourth to one-half a mile away he saw its 
green light on the schooner's starboard bow. When the steamer was 
within two or three ship lengths -of ' the schooner, and from one-half 
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to three-fourths of a point on the starboard bow, it seemed to be com- 
ing right into the schooner. 

The schooner's master says he saw the steamer's lights before the 
lookout reported them. He judged they were about one-half a point 
on his port bow. At the time he was standing at the rail on the port 
quarter. He saw the two masthead lights first. They were not in 
range. They were open so as to show that it was moving to the west- 
ward of the schooner. He then walked forward to the poop of his 
quarter deck, and watched the steamer. When it raised its green Hght 
eut of the water, it bore nearly ahead about one-half point on the 
schooner's port bow. He watched it from the forward end of the 
poop of the quarter deck on the port side until it became hidden by 
the schooner's jibboom-. He then went aft, and walked across 
on the quarter deck, and from the starboard side saw the steamer's 
green hght. He then said "she is ail clear," and told the helmsman to 
keep the schooner off south southwest on her course down the bay. 
Almost immediately he saw the steamer change its cçurse. Its 
range lights came in on the schooner and its red Hght came into view. 
He called to the helmsman to put the helm hard up. The wheel 
jammed, and before the order could take efïect the collision happened. 

The second mate of the schooner, who was standing on the star- 
board quarter, and the engineer, tell the same story, except that they 
did not see the steamer until it had gotten on the starboard bow of 
the schooner. The second mate^ sàw the masthead lights before he 
made out the green light. Both of them say that, when the vessels 
were very close, the steamer turned in towards the schooner. The 
former's masthead lights came into range. It showed both red and 
green lights. The collision followed. 

In brief , the schooner's story is that the steamer crossed the schoon- 
er's bow from port to starboard. After it had gotten safely over, it 
suddenly turned from starboard to port, and ran directly into the 
schooner, and eut the latter down. The steamer and the schooner 
each tell a story that is consistent enough with itself, although ab- 
solutely irreconcilable with the account which the other gives. Each 
one says that the other did something so recklessly foolhardy as to 
be highly improbable. It is likely that on neither side bas there been 
a frank and full disclosure. 

The most probable theory of the causes of the collision may be 
stated as follows : The steamer saw the schooner before the schooner 
saw the steamer. While the schooner was under observation from the 
steamer, but before the former saw the latter, the schooner made one 
of the changes of course mentioned by its witnesses, probably the 
change from southwest by south to southwest by south half south, 
although it may hâve been the second change, from southwest by 
south half south to south southwest. Neither of thèse changes of 
course was great. But before it was made the steamer and the schoon- 
er were probably running on courses which if maintained, would at 
their passing hâve not left much room between them. At the time 
the schooner changed its course the steamer was running under a port 
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helm, or perh^ps ; under a hard aport helm. In conséquence of the 
change, the schooner's red light was shut in f rom the steamer, and 
her green light brought into view. It is likely that the steamer was, 
when it noticed the change, still running under its port helm, and 
that its first maneuver af ter discovering the probable péril was to 
put its helm hard aport. It then concluded that such maneuver was a 
mistake, and put its helm hard astarboard. It may be, however, that 
the helm was hard âport when the schooner's green light was sighted. 
In that case the steamer's helm was at once thrown hard astarboard. 
In any event, I believe that this was done earlier than the steamer's 
witnesses testify. Upon the theory now being stated, the schooner 
never saw the steamer until after the steamer was under its hard 
astarboard helm. The schooner's lookout and the captain made the 
steamer ont as it crossed the schooner's bow. 

Enough happened on board the schooner after the steamer was 
sighted to satisfy me that the two vessels were then f arther apart 
than the steamer's testimony indicates. When the schooner's captain 
first saw the steamer, he was standing at his port rail. He walked 
forward to the poop of the quarter deck, and watched the steamer for 
âwhile, then walked aft on the port side and across to the starboard 
side, thought the steamer would clear, then realized it would not, called 
out to the steamer, and ordered his own helm hard up. 

I think that thèse incidents did happen. If they did, the time which 
must hâve elapsed between the sighting of the steamer by the schooner 
and the collision could not hâve been less than from one to two min- 
utes. In other words, when the steamer put her helm hard astarboard. 
it was probably nearly half a mile away from the schooner. This 
theory, it is true, is inconsistent with the testimony of the schooner's 
witnesses that its change of course was made from six to ten min- 
utes before the steamer was sighted. Such estimâtes of time are, 
however, from the nature of things unreliable, even when made by 
the most truthworthy witnesses. Nor can the assumption now under 
considération be reconciled with the évidence of those on the schooner 
that they saw the steamer's green light on their starboard bow, and its 
green light only, for an appréciable time before they saw both its 
side lights. If they had seen the green light and not the red, no col- 
lision could hâve happened, unless they had deliberately changed their 
course so as to run into the steamer, or it had changed its so as to 
run into them. 

Upon thèse findings of fact, it follows that both were at fault — 
the schooner for its change of course, a change which would probably 
not hâve taken place had the steamer seen the schooner as soon as 
it should hâve done. The steamer is to blâme because it continued, 
after seeingthe danger, with unchecked speed. It must hâve had 
time after it saw the schooner to materially reduce its speed. Such 
réduction would almost certainly hâve avoided the collision. 

A référence may be had as to such items of loss and damage as to 
which the parties may not be able to agrée. 
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THE COLOMBIA. 

(District Court, S. D. Alabama. June 4, 1912.) 

No. 1,293. 

1. Shipping (§ 170*) — "Demurrage" — Nature of Ltabiltty. 

"Demui'rage," in tlie proper sensé of the term, Is an nllowance to a 
vessel in compensation for tlie eamings slie is iniproperly caused to lose, 
and ean only be allowed wlien profits bave either actually been lost or 
may reasonably lie suiiposed to bave been lost, and their aniount was 
previously fixed l)y contract, or is proven with reasonable certaluty. 

[Ed. Note. — For otber cases, see Shlpping, Cent. Dig. §§ 565-567 ; Dec. 
Dig. § 170.* 

For otlier définitions, see Words and Pbrases, vol. 2, pp. 1981-1982; 
vol. 8, p. 76,33. 

Demurrage. see notes to Harrlson v. Smltb, 14 C. 0. A. 657; Randall 
V. Sprague, 21 C. C. A. 337; Hagernian v. Norton, 46 C. G. A. 4.] 

2. ShiPPING (§ 170*) CONTBACT FOB KBPAIRS — CONSTRUCTION — DEMURRAGE 

FOR Delay is Completing. 

Under a contract for repalring a ship, which required tbe repairs to 
be completed in 12 running days, and provided that, "should the coutrac- 
tor exceed the tlme mentioned, he must pay the sbip a demurrage at the 
rate of $100, for each and every day he is in excess of bis contracted 
time," no damages are recoverable by way of demurrage, although the 
contracter was '2dV2 days in excess of the contract tlme in completing 
the worli, where the vessel had no charter, and was not employed when 
the work was commenced, and was not offered a charter, and did not 
obtain one untll some days after its completlon. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. |§ 565-567; Dec. 
Dig. § 170.*] 

3. Damages (§ 74*) — Breach of Contract — Penalty — Liquidated Damages. 

A provision in a contract for the payment of a fixed sum for its breach, 
whether as a penalty or as liquidated damages, will not be enforced 
where It appears that no damage bas been sustalned. 

[Ed. Note. — For other cases, see Damages, Cent Dig. § 176; Dec. Dig. 
§ 74.*] 

4. Shipping (§ 170*) — Contract for Repairs — Penalty for Delay. 

If a sum agreed to be pald for delay in completing repairs on a shlp 
Is regarded as a penalty, a court of admiralty will not enforce tbe pay- 
ment where the tacts are sueh that a court of equity would not. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 565-567; Dec. 
Dig. § 170.*] 

In Admiralty. Suit by the Home Industry Iron Worl<s against the 
Steamship Colombia. Decree for libelant. 

Bestor & Young, of Mobile, Ala., for libelant. 
Hanaw & Pillans, of Mobile, Ala., for claimant. 

TOULMIN, District Judge. This is a suit to recover the contract 
price for certain materials furnished and repairs done on the steam- 
ship Colombia under a contract made between the master of said 
steamship and the libelant. The contract price to be paid for said 
material and work was $2,783, which said sum is claimed to be due 
and unpaid. 

•For other «ase» «ee same topic & S numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The libelant agreed to do the repairs, as per spécifications, for the 
sum named, "work to be completed in twelve running days," and also 
agreed "to pay a demurrage as per spécifications." Tiie spécifica- 
tions provided that : 

"Should the contracter exceed the tlme mentloned he must pay the ship 
a demurrage at & rate of ?1Û0.00 for each and every day he is in excess of 
hls contracted time." 

The claimant sets up in answer to libelant's claim that said work 
was not completed by the libelant in the time specified in the contract, 
but that libelant was 29^2 days in exceâs of said contracted time in 
completing the work. Claimant claims that by the terms of said 
contract there is due to him by the libelant demurrage as agreed, 
to wit, at the rate of $100 a day, making the sum of $2,950, being 
an amount of $167 in excess of the sumclaimed by the libelant. On 
the trial it was admitted that the work done by libelant was done to 
the satisfaction of the master and représentatives of the steamship. 
It was also admitted that the number of days in completing the work 
was 29% days in excess of the contracted time; and it was further 
admitted that nothing had been paid libelant for thê work done. The 
claimant abandoned so much of his claim as was in excess of that of 
the libelant, to wit, the sum of $167. 

The court will always seek to ascertain the true and real inten- 
tion of the contracting parties, giying due weight to the language or 
words used in the contract, in view of the circumstatices and con- 
ditions under which it was made. Tùrner v. City of Fremont (C. C.) 
159 Fed. 221; Keeble v. Keeble, 85 Ala. 552, 5 South. 149. The 
agreement in this case was that the work would be, completed in 12 
running days, and, should the contractor exceed the time mentioned, 
he would pay the ship a demurrage at a rate of $100 for each and 
every day he was in excess of His contracted timê. The vessel was 
not under charter, and was not otherwise employed at the time the 
contract was made. She had been engaged in the fruit trade in this 
port under charter to an importer of bananas. That charter had ex- 
pired a few days before the contract for the repairs of the vessel 
was made. It was the duU season for the importation of bananas into 
this port. There were several fruit vessels besides the Colombia with- 
out charter or other employment at the time the contract involved in 
this case was made. Other vessels than the Colombia were also 
laid up and undergoing repairs by the libelant at the same time. The 
contract provides that the libelant shall pay a demurrage for each 
and every day in excess of the time mentioned in the contract in 
which he was to complète the work. 

[1] "Demurrage" in its technical and popular signification is com- 
pensation for the delay of a ship in her employment or voyage. It 
is a sum fixed by contract, or, if the amount of compensation is not 
so fixed, implied for the delay or détention of a vessel in the strict 
sensé of the tërm, in the loading and unloading of cargo. The term 
"demurrage" is commonly applied to the damages sustained by suêh 
delay or détention. "Demurrage,", in the proper sensé of the terni, 
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is an allowance or a reward to a vessel in compensation for the 
earnings she is improperly caused to lose. It is a proper élément of 
damages, but can only be allowed when profits hâve either actually 
been lost, or may be reasonably supposed to bave been lost, and their 
amount is previously fixed by contract, or is proven with reasonable 
certainty. 9 Am. & Eng. Encyc. of Law (2d Ed.) 222 ; The Con- 
queror, 166 U. S. 110-125, 17 Sup. Ct. 510, 41 h. Ed. 937. It bas 
been said that "demurrage is only an extended freight or reward to 
the vessel in compensation for the earnings she is improperly caused 
to lose." Donaldson v. McDowell, 1 Holmes, 290, Fed. Cas. No. 
3,985. As a gênerai rule, courts of admiralty bave allowed the de- 
murrage stipulated, unless the loss to the ship is shown to be less. 1 
Pars. Ship. & Adm. 313 ; Carver Carr. by Sea, 609 ; New York & 
N. E. R. Co. V. Church, 58 Fed. 600, 7 C. C. A. 384. "To entitle 
the owner to demurrage there must be a pecuniary loss, or at least 
a reasonable certainty of pecuniary loss. It does not follow as a 
matter of necessity that anything is due for the détention of a ves- 
sel whilst under repair." There would be where a voyage was lost 
or where the vessel would hâve been beneficially employed. The 
Conqueror, supra ; The Clarence, 3 W. Rob. 283 ; 9 Am. & Eng. 
Encyc. of Law, supra; The Saginaw (D. C.) 95 Fed. 703. 

[2] It is to be presumed that the parties to the contract well knew 
the légal meaning and popular signification of the term "demurrage," 
and that they used it in its légal and popular sensé and meaning. If 
so, their contract should be construed as an agreement that the li- 
belant would pay to the ship such sum as damages as would com- 
pensate her for the earnings she should be caused to lose by the libel- 
ant's default. Such is, in my opinion, the correct and just interpréta- 
tion of the contract in this instance. 

It does not appear, in this case, that the ship lost anything by her 
détention whilst under repairs. The proof is that she had no en- 
gagement or voyage interrupted by the détention; that she was not 
under charter; had no charter or employment ofiEered her during 
the period of her détention, and made no effort to get a charter. The 
master of the ship testified that he told Bogue, the manager of 
libelant's company at some time (whether before or after the ex- 
piration of the time in which the work was to be completed is not 
very clear, the évidence of the master of said steamship and of 
Bogue on the subject being in conflict, the one claiming it was before 
and the other that it was after) that he had better look out, as the 
ship might get a charter at any time ; and Bogue stated that the 
master said, if so, he would hâve to pay demurrage. The master de- 
nied saying anything about demurrage. But the witnesses agreed that 
the master at that time said that the owner (who résides in Norway) 
was working hard to get a charter. 

August Kling, the président of the libelant company, testified that 
a few days after they had entered upon the work of repairs, and were 
working night and day, the master of the ship came to the shop and 
told him it was not necessary to do any night work, that they would 
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not be held responsible for démurrage "except the ship got a charter;" 
and that she had no charter then. The master denied making this 
statemeht. It, however, appeared from the évidence that they there- 
after ceased wôrking at night. 

In my view of the case, it is unnecessary for me to endeavor to rec- 
oncile the conflicting statements bf thèse witnesses. If the statements 
ref erred to were made by the master, as testified to by Kling and 
Bogue, they did not constitute an altération or modification of the 
contract. But I think they, in connection with the conduct of the 
libelant in regard to the work, would tend to show or indicate how 
the parties themselves construed the contract, and which, in my judg- 
ment, is the correct construction. As I hâve already said, démurrage 
is an allowance for profits which hâve actually been 16st or may be 
reasonably supposed to hâve been lost. My construction of the con- 
tract is that libelant would pay damages in compensation for any 
loss the ship might sufïer by the delay in completing the work on her. 
I find no évidence to show that she sufïered any pecuniary loss or a 
reasonable supposition that there was any from the delay in the work. 
There was no charter or other employment obtained by the ship until 
two or three days after the work was completed when the ship got 
a temporary charter to take the place of another steamer which had met 
with an accident and had to lay up for a short time for repairs. The 
Saginaw (D. C.) 95 Fed. 703 ; The Wm. M. Hoag (D. C.) 101 Fed. 846 ; 
The Conqueror, 166 U. S. 110, 17 Sup. Ct. 510, 41 L. Ed. 937. But 
the claimant's contention is that the démurrage rate is specified in 
the contract, that the sum to which he is entitled is fixed by the contract 
as "liquidated damages," and this sum he claims as a set-off to libel- 
ant's demand. 

[3] It is a well-settled rule of law that parties may in a case where 
the damages are of uncertain nature estimate and agrée upon the 
measure of damages which may be sustained from the breach of 
such agreement. Sun Printing & Pub. Ass'n v. Moore, 183 U. S. 
643, 22 Sup. Ct. 240, 46 L. Ed. 366; The Conqueror, 166 U. S. 
110, 17 Sup. Çt. 510, 41 L. Ed. 937. And, where there is a provision 
in the contract for the payment of a fixed sum as damages, it is 
commonly called "liquidated damages." 

"Conceding the rule to be that in order to recover a sum as liq- 
uidated damages it is unnecessary to ; prove actual damage, it is 
also true that no provision in a contract for the payment of a fixed 
sum as damages, whether stipulated for as a penalty or as liquidated 
damages, will be enforced in a case where the court sees that no 
damage has been sustained." Gay Mfg. Co. v. Camp, 65 Fed. 794- 
800, 13 C. C. A. 137; Northwest Fixture Co. v. Kilbourne & Clark 
Co., 128 Fed. 261, 62 C. C. A. 638; 19 Am. & Eng. Encvc. of Law 
(2d Ed.) 410; New York & N. E. R. Co. v. Church, 58 Fed. 600, 
7 C. C. A. 384; 1 Pars. Shipp. & Adm. 313; Sedg. on Damages, 215,; 
1 Pom. Eq. Jur. 433-444. In Société des Voiliers Français v. Ore- 
gon R. & Nav. Co. (D. C.) 178 Fed. 333, in a suit claiming démurrage. 
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the libelant contended for eight cents per day per ton upon the net ton- 
nage of the vessel. The court said : 

"TMs rate, as is well known, is the one ordinarlly stipiilated for In char- 
ter parties, and Is Imposed in the way of a penalty for delay in loading." 

[4] If the sum agreed to be paid as fixed by the agreement in the 
case at bar is a penalty for the delay in completing the work on the 
ship or to secure the payment of the amount of damage that the 
ship may actually sufifer from such delay, the ship cannot recover more 
than the damage actually sustained. "In such cases the courts sit- 
ting in admiralty award the damages actually suffered. * * * 
A court of admiralty within the scope of its powers acts upon équita- 
ble principles; and when the facts before it, in a matter within its 
jurisdiction, are such that a court of equity would relieve, and a 
court of law could not, it is the duty of the court of admiralty to 
grant relief." Watts v. Camors, 115 U. S. 361, 6 Sup. Ct. 91, 29 
L. Ed. 406; The Virgin, 8 Pet. 538, 8 L. Ed. 1036; The Orléans 
V. Phoebus, U Pet. 175, 9 E. Ed. 677; Gay Mfg. Co. v. Camp, 65 
Fed. 799-800, 13 C. C. A. 137. 

The Suprême Court of Alabama, in the case of Keeble v, Keeble, 

85 Ala. 552, 5 South. 149, said: 

"The courts are disposed to lean against any interprétation of a contraet 
which will malse it liquidated damages; and in ail cases oî doubtful In- 
tention will pronounce the stipuiated suin a penalty." 

Decree for the libelant. 
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(District Court, D. Maryland. June 22, 1912.) 

Commerce (§ 27*) — Ii;MPi.oyEK's Liability Act — lOirPLOvÉ "l'i.xdACJtiD in In- 

TEBSTATE COMMERCE." 

When an engine and tender used by défendant vailroad coinpany iu 
hauling interstate trains between two points reaclied tho end of tlieir nui 
and had been placed on a lire track as usual to await tbe time for start- 
Ing on the return trlp, plalntiff, who was ein|)Ioyed in making runuing 
repairs, was sent to replace a boit which had been lost froui a brake 
shoe of the tender, and while se employed was injured through the nég- 
ligence of a fellow servant. Held, that défendant was engaged in Inter- 
state commerce, and plaintiff was employed therein at the time of his 
injury, within the meaniag of Eniployer's Liability Act (Act April 22, 
1908, c. 149, § 1, 35 Stat. 65 [Act U. S. Comp. St. Supp. 1911, p. 1.S22J), 
and could maintain an action thereunder. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 25 ; Dec. Dig. 
I 27.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2.392-2.394; 
vol. 8, pp. 7649-7651.] 

At Law. Action by George H. Darr against the Baltimore & Ohio 
Railroad Company. On motion by défendant for new trial. Over- 
ruled. 

•For other cases see same topic & § ntjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Walter C. Câpper, of Cumberland, Md., for plaintiff. 
George A. Pearre, of Cumberland, Md., for défendant. 

ROSE, District Judge. The plaintiff was employed by the défend- 
ant. He was injured while in its service. He brought suit under the 
fédéral Employer 's Liability Act. He recovered a verdict. The de- 
fendant moves for a new trial. It says that the plaintiff was not en- 
titled to the benefits of the açt in question. His regular work was 
the making of what are called "running repairs." Hè was hurt while 
repairing the brake shoe of a locomotive tender or tank. 

From the testimony offered on his behalf the jury were entitled to 
find that the locomotive and tender upon which lie was vi^orking were 
habitually and regularly used by the défendant in Interstate commerce. 
Their usual run carried them through the states of Maryland and 
West Virginia. 

Upon the morning. upon which the accident happened, and very 
shortly before its occurrence, they had brought a train from Bruns- 
wick, Md., through West Virginia to Cumberland, Md. They vvere 
later in the day to take a train back over the same route, and they 
did. It does not appear that in thè interval they were otherwise used. 
Upon their arrivai in Cumberland they were, as usual, run upon what 
is called the "fire track." The évidence as to the uses to which the 
locomotive and tender were put by the défendant, and the way in 
which they were employed on the day in question, was put in by the 
plaintiff. The défendant offered no évidence on thè subject. A boit 
had fallen out of the brake shoe on one of the wheels of the tender. 
As a resuit the brake beam hung down in dangerous proximity to the 
rail. The plaintiff was directed to make the necessary repairs. He 
found the tender on the fire track. While engaged in repairing it, he 
was injured as the resuit of the négligence of a fellow employé who 
had, contrary to the directions of the plaintiff and unknown to him, 
put the air on the brake. 

The défendant says that neither it nor the plaintiff was at the time 
of the accident engaged in Interstate commerce. It relies especially 
on Pedersen v. Delaware, Lackawanna & Western Railway Co., 197 
Fed. 537, recently decided by the Circuit Court of Appeals for the 
Th!r4 Circuit, and apparently as yet unreported. That case affirms 
the judgment of the District Court for the Eastern District of Penn- 
sylvania. The opinion of Judge McPherson, who heard the case be- 
low, is reported in 184 Fed. 737. 

In the Pedersen Case the employé injured was engaged in construct- 
ing a track which when finished was to be used in both Interstate and 
intrastate commerce. While in the act of obtaining some materials for 
this work, he crossed a track of the railroad company in use. He was 
struck by an intrastate train. The court held that the act applies only 
to those cases in which at the time of the accident both the employer 
and the employé are engaged in interstate commerce. Under the f acts 
before them they thought neither were. They saidi the construction 
they put upon the act did not — 
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"by reason of the gênerai character of their customary work, draw an 
arbitrary Une and conl'er the beneflt of the act on certain employés, such 
as englneers, firemen, conductors, and brakemen, and exelude others, such as 
bridge builders, station employés, or track laborers. On the contrary, it 
mp.kes the relation of the employé's particular work to Interstate transporta- 
tlon at the time the Injury Is sustalned the test. Thia may often be a diffl- 
cult subject owlng to the complicated character of a rallroad's business, and 
Illustrations may be misleading. But we thlnk reflectlon wUl make It clear 
that the same klnd of an act may at one time be a part of Interstate trans- 
portation and at another time may hâve nothing to do wlth It. If, for ex- 
ample, the nature of an employé's occupation is such that he is sometimes 
helping to move Interstate trains and again is helplng to move trains that 
are purely local, ail that can be sald as a gênerai proposition is that the 
act of Congress protects him in one case and does not protect him In another. 
The power of Congress is adéquate in one case and does not exist in the 
othér. It is inévitable that each situation must be considered by itself and 
must be tested by the requirements prescribed by Congress." 

In Colasurdo v. Central R. R. Co. of New Jersey (C. C.) 180 Fed. 
832, the plaintiff was a track repairer on the Central Railroad of New 
Jersey. The tracks were used for both Interstate and intrastate busi- 
ness. The injury for which the plaintiff sued was inflicted by a train 
which was running from one point in New Jersey to another, although 
at its terminus it connected with ferries over which some of its pas- 
sengers went to New York. Judge Hand, while recognizing that the 
act required that both the carrier and the employé should at the time 
of the happening of the injury be engaged in interstate commerce, 
pointed out that: 

"If the employé was engaged in such commerce so was the road, for the 
road was the master and the servant's act its act." 

This case was carried on appeal to the Circuit Court of Appeals for 
the Second Circuit. That tribunal said: 

"We think the statute was intended to apply to every carrier while en- 
gaged in interstate commerce, and to an employé of such carrier while so 
engaged, and if thèse conditions concur the fact that the carrier and the 
employé may also be engaged in intrastate commerce is immalerlal. The 
plaintiff was repairing an interstate road over which interstate passengers 
and freight, and cars and englues, engaged in interstate commerce were con- 
stantly passing. This subject was careîully considered by Judge Hand upon 
the motion for a new trial, and we agrée with him in the conclusion reached, 
that the action was maintainable under the act." 

Judge McPherson, in the Pedersen Case, supra, expressed him- 
self as unable to concur with this construction, and he held that in the 
case before him the only act in which the carrier was engaged was the 
running of an intrastate train. He said : 

"I do not see how Congress can déclare that a purely intrastate act shall 
subject the carrier to liability solely because such act has injured a person 
who at the time is engaged in commerce between the states. * * * i can- 
not escape the conclusion that the carrier's liability must be determined by 
considering what kind of act did the harm and not exclusively by the occu- 
pation of the Injured person." 

In the Second Employer's Liability Cases, 223 U. S. 1, 32 Sup. Ct. 
169, 56 L. Ed. 327, the Suprême Court expressly decided that the 
fact that the négligence which caused the injury was of an employé 
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engaged in intrastate commerce was immaterial, '*'for such nég- 
ligence, when operating injuriously upon an employé engaged in inter- 
state commerce, has the same effect upon that commerce as if the 
négligent employé were also engaged therein." 

In affirming Judge McPherson's judgment below, the Circuit Court 
of Appeals for the Third Circuit, of course, recognized that the déci- 
sion of the Suprême Court had made the fact that the train which 
inflicted the injury was an intrastate one a matter of no conséquence. 
It was of opinion that the employé himself was not engaged at the time 
of the accident in interstate commerce. It held that, while in one sensé 
the employer was always and at ail times engaged in interstate com- 
merce, that was not the sensé in which the words were used in the 
act. Being of opinion that the employé was not engagedi in interstate 
commerce, the court had no occasion to consider whether if, in the 
course of his employment, he had been so engaged, the employer would 
as the resuit of that fact hâve also been engaged in such commerce. 

The question does not appear to me to be material in the case at 
bar. Allusion has been made to it principally to show that it has 
not been overlooked. 

If the locomotive and tender at the time of the happening of the 
accident were engaged in interstate commerce, the Pedersen Case 
holds that the fact that the plaintiff was a repairman does not take him 
out of the protection of the act. Were the locomotive and tender so 
employed ? 

In Walsh v. New York, New Haven & Hartford Railway Co., one 
of the Second Employer's Liability Cases, supra, the plaintiff was 
injured while replacing the drawbar of a car. The statement of 
facts contains no further information. It may be gathered, however, 
from some of the statements in the arguments of counsel, that per- 
haps the car in question contained at the time perishable freight 
brought from outside the state in which the accident happened. It 
was contended for the railroad company that it bore the same rela- 
tion to interstate commerce it would hâve had had it been in the 
repair shop awaiting repairs. The Suprême Court, however, held 
the carrier liable under the act. 

Doubtless in the administration of this act it will be necessary often 
to draw some very fine distinctions. It does not seem to me, how- 
ever, that the line can be drawn between replacing a drawbar of a 
car and putting back a boit into the brake shoe of a tender. Nor 
cfo I think it can be drawn between a fire track and another kind of 
yard or terminal track. 

It has been suggested that the spécial circumstances to which 
counsel in the argument before the Suprême Court alluded with 
référence to the car in the Walsh Case differentiate it from the loco- 
motive in this. It must be borne in mind, however, that the Suprême 
Court itself did not attach sufhcient significance to those spécial cir- 
cumstances to mention them. 

In this case the engine was at the time of the accident habitually 
used in interstate commerce, and, apparently, from the testimony, in 
no other kind of commerce. It was not withdrawn from service. 
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Judge Rucikin suggests, in Lamphere v. Oregon R. R. & Naviga- 
tion Co. (C. C.) 193 Fed. 248, that among the railroad employés not 
protected by the act are those engaged in the repair of engines and 
cars which hâve been removed from the service. 

In this case no such removal has taicen place. The engine came in 
from its interstate commerce run as usual, and apparently went eut 
as usual. The repairs which the plaintif? was making to it were of 
the ordinary trivial kind v^hich must be, and habitually are, made 
from day to day without in any wise interfering with the ordinary 
and profitable use of the equipment. At the time of the accident I 
am persuadedl the locomotive and tender were "instruments of inter- 
state commerce" as those words are used by the Suprême Court. A 
very slight change of the facts might doubtless hâve taken the plain- 
tifif out of the protection of the act. 

In addition to the cases already cited, référence may be had to 
Taylor v. Southern R. R. Co. (C. C.) 178 Fed. 380; Zikos v. Oregon 
R. R. & Navigation Co. (C. C.) 179 Fed. 893; Van Brimmer v. 
Texas & Pacific R. R. Co. (C. C.) 190 Fed. 394; Behrens v. Illinois 
Central R. R. Co. (D. C.) 192 Fed. 581. The last two illustrate how 
radical a différence there may be in the construction put upon this 
act by différent judges. 

In conséquence of what has been said, the defendant's motion for 
a new trial must necessarily be overruled. 
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In re BRADT et al. 
(District Court, E. D. New York. July 1, 1912.) 

1. Eeceivers (§ 73*) — Intebfeeknck with Pbopebiy — Injunction — Strest 

Railroads. 

Where receivers of a Street railroad company operated cars on tracks 
«ver a bridge belouging to a clty under a franchise granted by the city, 
and a eompeting company operating Its cars over the bridge advertlsed 
that it would establish by separate cars a three-cent fare service over 
the bridge, which the receivers claimed would seriously interfère with 
the property in thelr control, the court in which the receivership was 
pending had jurlsdiction to prevent such action by a restralnlng order 
or injunction in the receivership action, It appearlng that such eompeting 
company had not complled with the public service law so as to entitle 
It to maintaln a through service over the bridge. 

[Ed. Note. — For other cases, see Receivers, Cent DIg. § 131; Dec. Dlg. 
{ T3.*] 

2. Courts (§ 268*) — Jurisdiction — Tebeitort — Opération or Railroads. 

Where receivers of a street railroad operating in the eastern district 
of New York complained of a partlcular opération of cars by a eom- 
peting company as Irreparably injuring the property in the hands of 
such receivers, which opération was continuous and partly within the 
district, and it was not susceptible of territorial séparation, the court In 

*For otber caset see same tapie & S numbkb In Dec. & Am. Dlga. 19QT to date. & Rep'r Indexe» 
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that district had Jurlsdiction ofa mit to restraln such competing corn- 
pany's acts, though a large part tber«jof were don» lu another district. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §i 806, 807, 812 j 
Dec. Dig. f 2fli8;* 

Jurlsdiction as affected by possession of the sùbject-matter, see note 
to Àdams y. Mercantile Trust Oo., 15 C. C. A. 6.] 
8. Stkeet Kailboads (§ 30*) — Fbanohibk^Receiveks — Competino Service, 

A traction company in the hands of receivers had obtalned a franchise 
from the city to maintaln a shuttle service over tracks on a bridge owued 
by the City, the franchise Indlcating that the city consldered such service 
as distinct from the gênerai right to operate cars over the bridge wltb 
transfer privilèges at the terminl. Défendant, havlng obtalned a fran- 
chise to operate cars on certain streets, also obtalned a llcense to run 
its cars over the bridge tracks on ;an express contract with the city that 
the fare sbould not be more than flye cents, and that transfers shouid be 
fumlshed at the termlnL Beld, that such llcense plainly contemplated 
that défendant shouid not Inaugurate a pure shuttle service in compéti- 
tion wlth the recelrers, and défendant havlng advertlsed that It would 
run separate cars over the bridge wlthout transfers for three-cent fare, 
■without havlng recelved the approval of the Public Service Commission 
coyerlng such service, and wlthout havlng glve'n the statutory notice of 
its plans, It was a trespasser and subject to an injunction at the instance 
of the receivera. 

[Ed. Nota^For other cases, see Street Rallroads, Cent. Dlg. § 47 ; 
Dec. Dig. § 30.*] 

■ In E<:3Uity. Suit by Paiil T. Bracîy against the South Shore Trac- 
tion Company. In the mattér of the application of Paul T. Brady 
and Willard V. King, as receivers of the South Shore Traction Com- 
pany, for an order restraining the Third Avenue Bridge Company, its 
lessees, etc., from operating certain cars over the Queensboro Bridge, 
in compétition with petitioners, for a thfee-cent fare. Motion to con- 
tinue the restraining order granted, and issues set down for further 
proof, or referred. 

Gifford, Hobbs & Beard, of New York City (Arthur C. Hume, of 
New York City, of counsel), for petitioners. 

' Evarts, Choate & Sherman, of New York City (Herbert J. Bick- 
ford, of New York City, of counsel), for respondent Third Ave. 
Bridge Co. 

CHATFIELD, District Judge. This court bas appointed receivers 
of the South Shore Traction Company in the présent action, who are 
operating cars over what is known as the Queensboro Bridge, for a 
three-cent fare. The South Shore Traction Company has franchises 
extending over this bridge and further out into Long Island, but the 
présent question has nothing to do with anything except the cars op- 
erated on this bridge, in what is known as a shuttle service. 

The Third Avenue Bridge Company, according to the papers, has 
also obtained from the city of New York the right to operate cars 
in Manhattan and over the Queensboro Bridge upon the same tracks 
as those usedl by the South Shore Traction Company. Thèse tracks 
belong to the city of New York, and the franchise or license to both 
companies is to use thèse tracks for the purposes granted by the city. 

*For otber caseï see (ame toplc & i nvmbbb In Dec. & Am. Dlgs. 1907 to datc^, & Rep'r Indexei 
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The Third Avenue Bridge Company, in its contract with the city, was 
given the right to operate cars over the bridge and to Third Avenue, 
New York, and there to connect with other companies of the elevated 
or surface System, and to furnish transfers at thèse points. It ob- 
tained its franchise, having organized under the Raihvay Law of the 
State of New York, and received from the Pubhc Service Commis- 
sion the certificates of approval required by the railroad law of the 
State. But certain objections are madie to the validity of thèse ap- 
plications, and of the rights claimed thereunder by the Third Avenue 
Bridge Company, and thèse objections will be considered later. 

The suit in which the receivers were appointed was a creditors' ac- 
tion in equity. The receivers hâve continued by order of this court 
the opération of cars upon this bridge, and bave succeeded in paying 
the expenses of that opération and the expenses of the receivership, 
but hâve not received sufficient return to indicate that a three-cent 
or shuttle car traffic over this bridge can do more than to furnish a 
fair return for the expenditure. In other words, there is no large 
profit, or no profit at ail, to the South Shore Traction Company, after 
the expenses of the road's opération are met ; so that the advantage 
to the South Shore Traction Company is a protection of its franchises, 
and the advantage of maintaining a road in opération. The Third 
Avenue Bridge Company announced during the month of April, 1912, 
that upon the 21st day of April, 1912, it would institute a three-cent 
fare service, by separate cars, from Third Avenue, New York, to the 
plaza in Long Island City — that is, at the eastern end of the Queens- 
boro Bridge — and that no transfers would be received or given. This 
service would duplicate that furnished by the receivers of the South 
Shore Traction Company, except for the block between Second and 
Third avenues in New York as the shuttle car service of the receivers 
terminâtes at Second avenue, or at the western plaza terminus of the 
bridge. Under thèse circumstances the receivers applied to this court 
for an injunction restraining the Third Avenue Bridge Company 
from instituting the service advertised, and a temporary restraining 
order was granted until the motion for an injunction c-ould be heard. 
This restraining order has been in efïect and the matter adjourned 
from time to time. The Third Avenue Bridge Company has now an- 
swered the application for injunction by raising several objections, 
not only controverting and contradicting allégations in the pétition, 
but also, and notwithstanding thèse déniais, claiming that this court has 
no jurisdiction either to entertain the application for this injunction, 
or to make any order with respect thereto. 

The first ground of opposition to an exercise of jurisdiction by 
this court is that the matter should not be considered as an incident 
to the présent equity action, nor taken up on motion, but that it can 
only be considered by a bill in equity, and that the United States Dis- 
trict Court as such has no jurisdiction. The Third Avenue Bridge 
Company cites such cases as N. Y. & Harlem R. Co. v. Forty-Second 
St., etc., R. R. Co., 50 Barb. (N. Y.) 285, Wheaton v. Daily Telegraph 
Co., 124 Fed. 61, 59 C. C. A. 427, Horn v. Père Marquette R. Co. 
et al. (C. C.) 151 Fed. 626, in support of this contention; and it may 



672 197 FEDERAL EBFORTEB 

be assumed thàt the United States court could hâve no jurisdiction, 
inasmuch as this is not a proceeding in bankruptcy, unless the acts of 
its officers, namelyy the receivers, and the property in the custody of 
the court, are being interfered with, so that the authority of the court 
itself is attacked, and an injunction order may be rendered necessary 
to uphold the authority of the court in the administration of the prop- 
erty under its control. 

[1] The receivers are in possession of certain rights obtained from 
the city of New York, and in so far as such intangible rights can be 
said to be possessed, thèse rights as a whole are held by the receivers 
of this court, and any interférence vv^ith their action is interférence 
with the action of the court itself, The court, therefore, may, by 
restraining order or injunction, prevent interférence with the prop- 
erty of the South Shore Traction Company ; that is, the South Shore 
Traction Compariy's franchise. But the Third Avenue Bridge Com- 
pany replies to this that no interférence with the exercise of the fran- 
chise of the South Shore Traction Company is anticipated. • That in- 
asmuch as the tracks belong to the city of New York, and the right to 
use those tracks can be granted under the laws of the state, the South 
Shore Traction Company and its receivers hâve no ground for ob- 
jection, if such right to use the tracks is legally given to other parties, 
and that the question of illegality cannot be raised herein. 

If this contention is correct, it must follow that this court has no 
jurisdiction to protect the franchises of the South Shore Traction 
Company, nor the exercise of those franchises by the receivers, un- 
less the opérations of the Third Avenue Bridge Company go so far 
as to prevent the receivers frOm running their own cars and carrying 
on their own opérations. But, on the other hand, the position taken 
by thè receivers is not that of a claimant to title or right of posses- 
sion as to any of the property or franchise rights of the Third Avenue 
Bridge Company. Hence a détermination of whether the receivers 
are entitled to an injunction would not be a détermination of their 
right to property in the possession of other parties under a claim 
of title. The cases cited by the Third Avenue Bridge Company, such 
as Wheaton v. Daily Telegraph Co., supra, hâve to do with an attempt 
by the receivers to obtain possession of property in the possession of 
their opponents, and claimed by the opponents, and such claim of title 
must be iitigated in a plenary suit. This is the law both of equity 
and bankruptcy, and its application in bankruptcy is well known. But 
the receivers bave a right in the primary suit to prevent irréparable 
injury to their property by any one who upon the record has not a right 
to inflict that injury. They hâve the right to prevent an act by any 
one which will interfère with the possession or value of the property 
that they are administering as receivers, where the record or rights 
of the party causing the injury show on their face that they bave not 
a légal right to do what they are attempting to do. 

It is pointed out by the Third Avenue Bridge Company that the 
right to operate tracks in a street is a franchise, while the right to run 
the cars over the city's property or tracks on the bridge is a mère li- 
cense, and that the Third Avenue Bridge Company's franchise in the 
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streets at the western end of the bridge is distinct and separate from 
the license alleged to hâve been given to them by the city to run cars 
over the bridge. They argue from this that the position of the receiv- 
ers in attempting to prevent the exercise of the Ucense to run cars 
over the bridge by alleging invalidity with respect to the franchise in 
the streets — that is, at points be\'ond where the receivers come in 
compétition with their opération — is of no avail, for the reason that 
the receivers hâve no right to cail in question the Third Avenue Bridge 
Company's opération of cars in the streets of New York, and that 
this can be done only by the pubHc; that is, the city, or a taxpayer, 
or the State. Long Acre E. L. & P. Co., 188 N. Y. 361, 80 N. E. 
1101; City of New York v. Bryan, 196 N. Y. 158, 89 N. E. 467. _ 

It is unnecessary for us to consider whether or not the Third 
Avenue Bridge Company might operate cars around the block be- 
tween Second and Third avenues in New York, if they did not at- 
tempt to cross the bridge, nor are we concerned with the way in which 
the Bridge Company's cars proceed after leaving the plaza in Man- 
hattan. The receivers' contention is based upon the attempt upon the 
part of the Bridge Company to operate a continuons trip over the 
bridge and over a route in Manhattan ; and so long as the Bridge 
Company attempts to use this continuous trip, involving the passage 
over the bridge, their acts so affect the property in the possession of 
the receivers that, if this court had jurisdiction to consider the ques- 
tion at ail, it could certainly consider whether or not the opération, 
as a complète schedule, is légal upon the face of the record. 

[2] It is also apparent that the jurisdiction of this court, extending 
only over the Eastern District of New York, cannot extend to the 
particular acts, nor the opérations of the particular tracks in the 
Borough of Manhattan, in the Southern District of New York. But, 
again, the fact that the trip outlined by the Bridge Company's in- 
tended plan is indivisible and extends into this district confers juris- 
diction to consider whether that trip should be allowed. An aiisvver 
to this objection would seem to be that any injunction from this 
court vi^ould not undertake to prevent the Bridge Company from oper- 
ating the tracks or cars without the district, but would cover an opér- 
ation by the Bridge Company into this district. If the service as a 
whole dépends upon an invalid contract with the city, or an invalid 
franchise, and if the continuous opération cannot be separated, then 
it should be considered from the standpoint of validity of the neces- 
sary component parts, and this court has jurisdiction in effect to pre- 
vent the whole, so long as it is carried out partially within the geo- 
grapliical limits of this district. Whether or not the Bridge Company 
can remedy its irregular procédure in failing to advertise its rates 
and service, so as to comply with the requirements of the Public Serv- 
ice Law, and whether or not the Bridge Company can support its 
right to a franchise in the streets of Manhattan, over the route as 
finally adopted, will not détermine this question. The provisions of 
the Public Service Law are categorical in terms, and compliance there- 
with is made mandatory, unless the Commission grants exemption. 
A certificate of necessity for through service should not be used for 
197 F.— 43 
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an entirely différent purpose, without strict compliance with the laws 
giving supervision or power of régulation to a Public Service Com- 
mission. If the law has not been observed, then an action to stop 
the use of the cars could be brought by the proper parties to prevent 
opération in violation of the regulative statute, and with such action 
we are not concerned, nor can this court impose penalty. But if the 
Bridge Company should take possession of property of the receivers, 
or interfère with their use of that property, and if the Bridge Com- 
pany had failed to comply with the Public Service Law, there would 
certainly be ground enough for this court to prevent (until the man- 
datory statutory requirements hâve been met) such irréparable injury 
to property within its control, and such disregard of its rights to 
exercise jurisdiction. To hold otherwise would be sustaining a taking 
of property without compensation or due process of law for the pur- 
poses of the Bridge Company, which is illégal, whether by government 
or individual, and which this court could not allow, when affecting 
its own control, even for the purpose of allowing a test suit to be 
maintained to avoid a décision by itself . 

As to the objection to the validity of the franchise itself, through 
the fact that the change of route was not covered by an amended cer- 
tificate of incorporation, until after an application had been made to 
the board of estimate and apportionment for the franchise, there may 
be considérable doubt. Such cases as Matter of N. Y. L. & W. R. 
Co., 88 N. Y. 279, and N. Y. & h. L R. Co. v. O'Brien, 121 App. Div. 
819, 106 N. Y. Supp. 909, seem to indicate that invalidity attaches 
only to a franchise which the company has not provided for, and 
which it is not legally able to receive at the time it is granted, and 
that such invalidity will not follow the anticipatory irregularity of 
prématuré préparation for a somewhat différent route. The case of 
the Steinway Tunnel, N. Y. & L- I. R. Co. v. O'Brien, supra, does 
not seem to be to the contrary, but there is at least doubt enough 
upon the matter so that an injunction should not issue for this cause 
alone. 

[3] But the most serions légal objection to the proposed action by 
the Bridge Company is in the opinion of this court apparent upon 
the face of the contract by the Bridge Company with the city of New 
York. It has obtained a franchise to operate cars on certain streets, 
and a license to run its cars over the bridge, upon an express con- 
tract that the fare shall not be more than iive cents, and that transfers 
shall be furnished at the termini named. This plainly contemplâtes 
that a pure shuttle service shall not be instituted, and, inasmuch as 
the 'South Shore Traction Company has obtained the apparent right 
to maintain the shuttle service, it must be held that the city con- 
sidered this shuttle service as something distinct from the gênerai 
right to operate cars between points in Manhattan and points in 
Queens, with transfer privilèges for distribution at the termini. If 
the Bridge Company has not the right to institute a shuttle service, 
and if it has not received an approval of the Public Service Com- 
mission covering such service, and if it has not given statutory notice 
of its plans, the court can see no reason why, upon the record itself, 
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it should not be held that the Bridge Company is not in the position 
of a party in possession under daim of title, but to be rather that 
of an apparent wrongdoer or trespasser, who, by his trespass, might 
accomplish the same resuit as the work being donc by the receivers, 
but which would completely destroy the value of the property in 
their possession. Such a resuit, it would seem, is within the power 
of a court of equity, which is responsible for the property in the 
possession of the receivers, and for their acts, to prevent; and no 
controversy is raised by the record which should prevent a continu- 
ation of the restraining, order until the Bridge Company can come 
into court with the statutes complied with, or with an apparent 
right to proceed. 

As to the objection which is made by the Bridge Company that 
the receivers are not in a position to ask relief in equity, because 
of the alleged abandonment or loss of their own franchise, it need 
only be said that the charge is contradictedi by the receivers. Any 
such issue can be disposed of upon proof, or by référence upon this 
application, and, until this court as a court of equity can see that 
tiie petitioners do not come to it with clean hands, the temporary 
stay should continue and the injunction asked for be granted. 

The motion, therefore, to continue the restraining order will be 
granted, and any issues presented by the answer, which are not dis- 
posed of by the rulings upon the présent motion, will be set down 
for further proof or referred 



ANDERSON v. BOWRING & CO. 
(District Court, N. D. California. August 18, 1911.) 

1. SnippiNG (§ 49*) — Charters — Construction — Deliveby of Vessel. 

ITnder a time charter party for a steamship providing that charter hire 
should commence "from the day on which she Is dellvered or plaeed at 
the disposai of the charterers at * * * or * • • in such dock or 
such safe wharf or place as charterers may direct," the vessel was de- 
llvered when, by direction of charterers' agent, she proceeded to one of 
the deslgnated ports and as near as possible to a foalîng wharf to awalt 
her turn to coal, and the charter hire then conimenced, although she was 
obllged to wait several days for a berth. 

[Ed. Note. — For other cases, see Shlpping, Cent. Dig. §§ 187-202; Dec. 
Dis. § 49.*] 

2. ShippIng (§ 49*)— Time Charteb— Construction— Charter Hire. 

A provision of a time charter party that "in the event of the loss of 
tlme from deficiency of men or stores, breakdown of machinery, collision, 
doclîlng, stranding or other accident or damage preventlng the worliing 
of the vessel for more than 24 consécutive hours, the time lost shall be 
allowed to the charterers," dld not relleve the charterers from the pay- 
ment of charter hire while the vessel was "doclied" for receiving or dis- 
charging cargo or taliing on bunlter coals. 

[Ed. Note.— For other cases, see Shlpping, Cent. Dlg. §§ 187-202; Dec. 
Dig. § 49.*] 

In Admiralty. Suit by C. Anderson against Bowring & Co., a cor- 
poration, to recover charter hire. Decree for libelant. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Wm, Loewy, Walter Loewy, and Andros & Hengstler, for libelant. 
Frank & Mansfield and Nathan H. Frank, for respondent. 

DIETRICH, District Judge. The libelant seeks to recover from the 
respondent $895, claimed to be due as a balance on account of the hire 
by the latter from the former of the steamship Germanicus for a trip 
to the west coast of South America. By the terms of the charter 
party the libelant was to receive, as hire, at the rate of il, 075 sterling 
per calendar month, and the only question is whether the respondent 
should be required to pay for the period intervening between June 15 
and June 22, 1907. Two objections are urged to the claim: (1) That 
the vessel was not delivered to respondent until June 22d ; and (2) 
that, if held to hâve been delivered upon June 15th, she could not be 
"docked" until June 22d, and therefore under the express provisions 
of the contract the time is to be excepted from the term for which hire 
became due. 

[1] The first contention is based upon the following paragraph of 
the charter party: 

"The hire to commence from the day on which she (the vessel) is delivered 
or placed at the disposai of the charterers (but not before June 1, 1907, If 
required) at Conrox or Xanaimo at charterers' option, in such dock or sucli 
safe wharf or place (where she may always safely lie afloat) as charterers 
may direct, she bemg then ready, with clear holds, tight, stauuch, stroug," etc. 

It is not denied that upon June 15, 1907, the Germanicus was in ev- 
ery respect "ready" for delivery, and upon that day one Welcker, the 
charterers' agent, boarding her at Victoria, directed her captain to pro- 
ceed to Departure Bay in Nanaimo Harbor. The order was complied 
with and the vessel entered the harbor upon the evening of the same 
day. The charterer proposed at once to take on bunker coals; but, 
upon learning that the coaling tip was crowded with other craft, 
Welcker ordered the captain to proceed as near as possible to the coal- 
ing wharf and there await his turn. Complying with thèse directions 
the Germanicus cast anchor as near the wharf as was safe to go and 
lay there until June 22d, when she moved into the berth assigned to 
her for taking on coal. 

Upon behalf of respondent it is urged that, the charterer being em- 
powered by the contract of hire to name the particular point of deliv- 
ery, the term of hire did not commence to run until the owner deliv- 
ered the vessel at the point selected, namely, the coaling wharf ; and 
Anderson et al. v. J. J. Moore & Co., 179 Fed. 68, 102 G. G. A. 362 
(G. G. A. 9th), is cited as being directly in point. The extent to which 
the contract there construed may, in the abstract, be differentiated 
from the one hère relied upon, need not be determined, for the reason 
that it is thought that respondent's contention is ruled adversely by 
considérations arising out of f acts peculiar to this case. If we as- 
sume that respondent had the right to designate the point of delivery, 
under the facts it must be held that its option was exercised when it 
directed the Germanicus to proceed to Nanaimo Harbor, to Departure 
Bay within the harbor, and to a spécified point near the coaling tip 
within the bay. The uncontroverted testimony of Gapt. Berndt is to 
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the effect that on June 15th, the vessel then being ready for delivery, 
Welcker directed him to anchor as close as possible to the coal tip, and 
that from that time on he acted under the orders of Welcker, who 
"also took care of the ship's business on arrivai at Departure Bay, and 
had her entered at the custom house." It cannot be doubted that when 
the Germanicus cast anchor at the particular "place" in Nanaimo Har- 
bor, where she was directed to go and ordered to remain by the char- 
terers' agent, there was a "delivery" within the literal calls of the con- 
tract. 

It is not pretended that the contract conferred upon the respondent 
any right or authority to control the vessel's movements prior to deliv- 
ery, and it must be presumed that, when the agent practically took 
charge of her upon June ISth, he was acting under the belief that she 
was "delivered." To yield to respondent's contention would in efïect 
be to hold that the charterer had the authority to go aboard the Ger- 
manicus upon her arrivai at Victoria, direct her to go to a certain 
"place" in Nanaimo Harbor, and there remain at anchor, subject to its 
control and disposition, for an indefinite length of time, without as- 
suming any responsibility or incurring any liability. It is true that at 
a later date Welcker served formai notice upon the owner of the ac- 
ceptance of the vessel as of June 22d, but that fact is unimportant. 
The notice was in the nature of a self-serving déclaration, and could 
not operate to recall a past event or vacate a delivery already consum- 
mated. If the charterer was unwilling to accept delivery at any place 
other than the coaling wharf, it should bave so advised the owner be- 
fore, not after, taking control of and holding the vessel at its disposai 
for a week. The owner was under no obligation to make delivery upon 
any specifîed date, and should bave been left to dispose of bis property 
as he saw fît until he could make delivery at the wharf. Under the rec- 
ord I cannot escape the conclusion that upon the evening of June I5th 
both parties were of the impression that, when the vessel cast anchor 
neàr the coal tip as directed by the charterer's agent, she was "deliv- 
ered," and was thereafter at the disposai of the charterer. It is impos- 
sible to account for the conduct of the parties upon any other theory. 
[2] Respondent's second contention rests upon the following provi- 
sion of the charter party: 

"That in the event of the loss of time froin deflcieucy of nien or stores, 
breakdown of maeliinery, collision, docking, stranding, or other accident or 
damages preventing the working of the vessel for more than twenty-four 
consécutive hours, the time lost shall be allowed to the charterers."' 

This language is found in the printed form used, and follows an- 
other printed paragraph (stricken out before the exécution of the 
agreement) as follows : 

"Steamer to dock and paint where and when required by charterers, but 
not more than once in every six months, at owner's expense, tiiue so excepted 
not to be paid for by charterers." 

The striking out of this latter paragraph operated to relieve the 
owner from the obligation to dock and paint the vessel, and nothing 
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more. By îts élimination the meaning of the language above quotçd 
f rom a subséquent paragraph of the contract is altered -in no respect, 
and upon a fair construction of that paragraph, in the light of the en- 
tire contract; it is not thought that the word "docking" as therein used 
was intended to signify the process of receiving or discharging a cargo 
or of taking on bunker coals. It is quite plain, I think, that in employ- 
ing the word provision was being made for loss of time in cases where 
it should become necessary to dry-dock the vessel for repairs or réno- 
vation. The "docking" referred to is that required to keep the vessel 
in "working" order, to enable the owner to perform his obligation to 
provide a serviceable craft. In that view the second défense^ like the 
first, must be held to be without merit. 

It follows that libelant is entitled to recover the amount prayed for, 
and it will be so ordered. 



MOXIE CO. V. DAOUST. 

(District Court, D. New Hampsliire. June 22, 1912.) 

No. 380. 

Tbadu-Makks and Teade-Names (§ 70*) — UNLAwrtn, Compétition — Moxie. 

Complalnant wldely advertised and sold a beverage called "Moxie" in 
bottles of transparent glass, of a novel distinctive shape, witli a ; métal 
top holding over the neek of the bottle through pressure. Complalnant's 
bottle was marked in two places with the words "Trade-Mark," and was 
covered by a label having the word "Moxie" thereon, and the figure of a 
woman with bared arms and a shoulder load of grain, specifying the 
Moxie Company of New Yorlc and Boston as proprietors. Défendant put 
out a competing beverage called "Bo-La" in a similar bottle, in the body 
of which was blowH the word "Hegistered," with the word "Bo-La," in 
association with an eagle with spreading wings, and the words "Manu- 
factured by Dan Daoust, Manchester, N. H.," ail blown in the bottle on a 
sunken base surrounded by a circular line. The labels on the bottle 
were différent in color and design, defendant's word "Bo-La" in red being 
surrounded with red ornamental lines, and the name of the manufacturer 
and place distinctly set out and prominently surmounted by an eagle, 
with spreading wings, and arrows in its claws. Beld that, though the 
form of the bottles was practlcally the same, the distinctive markings, 
supplemented with the pictorial advertising of defendant's goods, showed 
that he was not intentionally building on complainnnt's réputation, and 
was therefore not gullty of unlawful compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dig. § 70.* 

TJnfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. 0. A. 
376.1 

In Equity. Suit by the Moxie Company against Daniel Daoust. 
Bill dismissed. 

Mitchell, Chadwick & Kent, of Boston, Mass., for complainant. 
P. H. Sullivan, of Manchester, N. H., for défendant. 

•For other cases see same topio & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ALDRICH, District Judge. In this case the complaînant asks for 
an injunction upon the ground that the défendant is engaged in un- 
fair compétition. 

The complainant, through extensive advertising, has built up a very 
considérable réputation for the beverage known as Moxie, and it is 
claimed that their transparent glass bottle, of a novel and dis- 
tinctive shape, is such that the consuming public recognizes the 
bottle, in which the color of the contents is shown, and that the de- 
fendant's bottle and the color of the beverage are so like the com- 
plainant's in visual appearance that the purchasing public accept the 
defendant's beverage, thinking it to be Moxie, when it is not. The 
complainant's trade-mark "Moxie" is registered and the name blown 
in its bottles. The defendant's trade-mark "Bo-La" is blown in the 
bottles, with other figures, which clearly indicate, if examined, the ad- 
vertisement of a différent article from that known as Moxie. 

The évidence sufficiently shows that the defendant's beverage was 
originally put up in Champagne bottles, which hâve a well-known 
shape, and différent from that of the Moxie bottle. The défendant 
changed the Champagne bottle to a Simpson bottle, which he says he 
liked better, and, after certain experiments, ordered large quantities 
made, of clear glass and of the shape of the Simpson bottle, which 
is unquestionably of a shape like that of the Moxie bottle. The Simp- 
son bottle which he used at first had ornamental flutings about the 
top and bottom of the body of the bottle. The defendant's explana- 
tion of the change is that lie found a shortage of empty Champagne 
bottles in the market, that he liked the Simpson bottle better, and, 
discarding the flutings, had sufficient quantities made with markings 
of his own. 

Under the holdings in the Singer Case, 163 U. S. 169, 16 Sup. 
Ct. 1002, 41 L. Ed. 118, and the Dictionary Cases, which were trade- 
mark cases, reported in (C. C.) 150 Fed. 638 and 170 Fed. 167, 95 
C. C. A. 423, and that of the Yale & Towne Manufacturing Co. v. 
Worcester Manufacturing Co., 195 Fed. 528, which was a patent case, 
decided in the Court of Appeals for the First Circuit, April 9, 1912, 
where the complainant's case was largely predicated upon the idea of 
the same visual appearance, I think the complainant hère has not made 
out a case for relief upon the ground of unfair compétition. 

The Moxie bottle has a métal top which holds over the neck of the 
bottle through pressure, while the defendant's has a rubber stopper 
forced into the snout of the neck of the bottle and held by wire mech- 
anism. The complainant's bottle is marked in two places with the 
words, "Trade-Mark," while the defendant's bottle has blown on its 
body, in prominent letters, "Registered," with the word "Bo-La," in 
association with the emblem of an eagle with spreading wings, and 
the words, "Manufactured by Dan Daoust, Manchester, N. H.," prom- 
inently blown in the bottle, ail upon a sunken base surrounded by a 
circular line. The labels are distinctively différent in color and de- 
sign; the defendant's word "Bo-La" being surrounded with red or- 
namental lines, with the word "Bo-La" in red letters, and the name 
of the manufacturer and place of manufacture distinctly and promi- 
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nently set out, and prominently Surmounted by an eagle, with spread- 
ing wings, and arrows in its claws, while tlie complainant's label bas 
the Word "Moxie," and spécifies tbe Moxie Company of New York 
and Boston as proprietors, ail of which is emphasized by tbe figure of 
a woman with bared arms, and a shoulder load of grain. 

The case is pretty strong upon the visual shape of the bottles, but 
under the doctrine of the cases to which I bave referred, especially 
that of the Yale & Towne case, the visual shape is not always a 
controlling factor. 

The distinctive markings, supplemented by the extensive and 
elaborate pictorial advertising of the Bo-La proprietor, make it clear 
that the défendant was not building upon the name or réputation of 
Moxie, but trying to create a réputation for Bo-La. 

I do not think the complainant bas sustained such a proposition of 
unfair compétition as entitles it to équitable relief, and the bill 
should be dismissed, and it is se ordered. 



MOXIE CO. V. BAGOIAN. 

(District Court, D, New Ilaïupshire. Juue 22, 1912.) 

No. 378. 

1. TKADE.-MABKS AND TrADB-NAMES (§ 72*) — UnLAWFUL COMPETITION — CoS- 

TAINERa. 

Complainant, as part of au advertising canipaign for tlie sale of a 
beverage called "Moxie," furnlslied to dealers for use in seiling the saine 
glasses in whicb the word "Moxie" was prominently blown. Défendant 
having received some of thèse glasses later began to sell a competinj; 
beyerage therefroni. Held, that such use of complainant's glasses was 
wrongful, and that it was entitled to an injunction restraining the same. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 83; Dec. Dig. § 72.*] 

2. Trade-Marks and Thadb-Names (§ 101*) — Unlawful Compétition — 

COSTS. 

Where, in a suit to restrain the sale of a beverage in bottles resembling 
those of complainant, the court found that the resemblance was not sufH.- 
cient to entitle complainant to a decree on tliat ground, but that com- 
plainant was entitled to an injunction restraining defendant's sale of a 
competing beverage in complainant's glasses, which was an ineonsequen- 
tlal part of the litigation, costs would not be granted to elther party. 

[PM. Note. — For other cases, ses Ïrade-Marks and Trade-Names, Cent. 
Dig. § 115; Dec. Dig. § 101.* 

Unfair compétition in use of trade-marlî or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165; I^re v. Harper & Bros., 30 0. G. 
A. 376.] 

In Equity. Bill by the Moxie Company against'Hachig John Bago- 
ian. Judgment for défendant. 

Mitchell, Chadwick & Kent, of Boston, Mass., for complainant. 
John M. Stark, of Concord, N. H., for respondent. 

AIvDRICH, District Judge. So far as concerns the claim of un- 
fair compétition, based upon the ground of visual appearance, and 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the other phases having référence to the manner in which Bo-La is 
put upon the market, this case is controlled by the resuit reached in 
Moxie Co. V. Daniel Daoust, 197 Fed. 678, June 22, 1912. 

[1,2] The présent case, however, involves an additional phase. 
The évidence shows that the défendant sometimes served Bo-La in 
Moxie glasses, which had been put out by the Moxie Company to 
him when carrying the Moxie beverage, and in thèse glasses the word 
"Moxie" was prominently blown. It is, of course, reasonable to 
assume that the Moxie Company did not intend thèse glasses, fur- 
nished to their dealers, to be used in connection with other beverages, 
and I think the defendant's use of the glasses was wrongful, and that 
an injunction should issue under that feature of the bill. The de- 
fendant thus prevails upon the substantial branch of the complainant's 
case, and faits on that phase which, though wrongful in this par- 
ticular case, is practically inconsequential, and, as a resuit, I think 
there should not be costs either way. A decree will be drawn in ac- 
cordance with this opinion. 



In re THOMPSON. 
(District Court, D. New Jersey. .Tune 29, 1912.) 

1. Evidence (§ 265*) — Admissions — Admissibility. 

Statenients lu tlie nature of aduiisslous, judicial or extrajudicial, are 
not always tinding even upon the party maldng them, but are always 
évidence against the naaker and those who are in privity with him. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 1029-1050: 
Dec. Dig. § 265.*] 

2. Bankbuptcy (§ 243*) — Pétition fob Réclamation or Pkoperty— Evidence 

—Admissions by Bakkkupt. 

Statenients made by a banlîrupt on his examination as to the owner- 
ship of a dredge In his possession at the tinie of the fliing of the iwtition, 
In the absence of any documentary évidence as to the capacity in wliich 
he held it, are admissible as admissions against his trustée on the hear- 
ing of a pétition by an adverse claimant to reclaim the dredge. 

[Ed. Note. — For other cases, see Banl<ruptcy, Dec. Dig. § 243.*] 

In the matter of William J. Thompson, bankrupt. On review of 

referee's order adjudging the title to Suction Dredge No. 1 to hâve 

been in the bankrupt at the time of the filing of the pétition. Reversed 
and remanded. 

George W. Harkins, Jr., and Thomas P. Curley, for claimant. 
Bleakly & Stockwell, for trustée. 

RELLSTAB, District Judge. After the adjudication of William 
J. Thompson as a bankrupt, John J. Stoer, the petitioner on review, 
presented his pétition to the référée, claiming that he was the owner 
of Suction Dredge No. 1 in the possession of Thompson at the time 
the bankruptcy proceedings were begun. Thompson died previous to 
the taking of testiniony on such pétition, but not before he was ex- 
amined before the référée, under the Bankruptcy Act (Act July 1, 

•For other cases see same topic & § numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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1898, c. 541, 30 Stat. 544 [U. S. Gomp. St. 1901, p, 3418]), at a meet- 
ing qi his creditors. In the réclamation proceedings, after the peti- 
tioner had offered a bill of sale of such dredge made to him by the 
United States marshal of the Eastern District of Virginia, he offered 
in évidence the déposition of the bankrupt given at such meeting. 
This the référée rejected on objection of the trustée. 

The colloquy between the référée, counsel for the petitioner, and the 
trustée, at the time of offering such déposition, as shown by the rec- 
ord, discloses uncontradicted assertions that such testimony comprised 
the answers of the bankrupt to questions put to him on behalf of the 
trustée at such creditors' meeting, and that such déposition was taken 
after notice that Stoer claimed to own such dredge. Counsel for Stoer, 
in his briefs and on the argument before this court, claimed that in 
such déposition the bankrupt disclaimed ownership of the dredge and 
declared it was owned by Stoer. There is testimony in the case which 
tends to prove that subséquent to the making of such bill of sale Stoer 
sold the dredge to Thompson, taking his notes for the purchase price, 
and that thereafter, upon Thompson's inability to pay such notes, he 
surrendered the title of the dredge to Stoer, at which time such notes 
were given back to Thompson. There was no actual change of posses- 
sion, however, Thompson continuing, so it is alleged, to use such 
dredge under an oral agreement 'with Stoer. 

There being no documentary évidence showing such transfer of 
the dredge to and from Thompson, and he continuing in possession at 
the time of the institution of the bankruptcy proceedings, admissions 
made by him within certain limitations, conceriiing the title , to the 
dredge and the character of his possession, were pertinent and relevant 
to the issue raised in thèse réclamation proceedings. Stateraents to 
like effect made by Thompson to third parties before the beginning of 
such bankruptcy proceedings were admitted by the référée, but the 
swom statements in question and ail others made by Thompson since 
such bankruptcy proceedings were instituted were rejected. The 
trustée does not deny the relevancy of any admission made by Thomp- 
son before the institution of the bankruptcy proceedings and while he 
was in possession of the dredge, but daims that such statements made 
by Thompson after his adjudication as a bankrupt, and, when ail his 
interest in the estate had passed to the trustée, are not binding upon 
the trustée, and therefore are irrelevant. But this confuses admissions 
with déclarations against interest, and the probative weight of such 
statements with their admissibilty. Admissions do not dépend for 
admissibility upon their being made at a time when déclarant had an 
interest in the property or controversy. They are equally admissible 
when made by a persôn for whose statements the party sought to be 
charged therewith is legally responsible. 2 Chamberlayne, Evidence, 
•§ 1233. 

[1] Furthermore, statements in the nature of admissions, judicial 
or extrajudiciâl, are not always binding- even upon the party making 
them. They do not always operate as estoppels, but are always évi- 
dence against the maker and those who are in privity with him. 

[2] The rights of the trustée, jnmany particulars are no greater 
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than those of the bankrupt with whom he is in privity. His title to 
the dredge dépends upon Thompson's ownership thereof at the time 
he was adjudicated a bankrupt. If Thompson had been alive at the 
time of taking the testimony in thèse réclamation proceedings, he 
would bave been a compétent witness as to the title of the dredge, 
and his disclaimer of title, admittedly, would hâve been admissible 
against the trustée. His death, however, prevented his being called as 
a witness and seriously limited claimant's right to give testimony in 
that behalf, as, under the New Jersey statnte concerning évidence 
(Rev. 1900, 2 Comp. Stat. N. J. p. 2219), which is made appHcable in 
thèse proceedings by U. S. Rev. Stat. § 858, as amended by Act June 
29, 1906, _c. 3608, 34 Stat. 618 (U. S. Comp. St. Supp. 1909, p._242), 
it is a serious question whether or not he is precluded from testifying 
as to any transaction with or statement by the deceased bankrupt, 
unless the trustée offered himself as a witness and testified to such 
matters. See In re Shaw (D. C.) 6 Am. Bankr. Rep. 499, 109 Fed. 780. 
But, while claimant may be precluded from testifying as to such trans- 
actions and statements, he is not prevented from presenting the sworn 
statement made by the bankrupt at such creditors' meeting. Such 
déposition does not corne in the category of voluntary statements made 
after interest in the property or controversy bas been terminated. At 
the time of being examined Thompson was not without interest in the 
property the title to which, under the Bankruptcy Act, had passed 
to the trustée, or in the administration of such estate. A realizing 
upon the assets of an amount greater than his debts and expenses 
of administration would inure to his pecuniary benefit, and his dis- 
charge depended upon his complying with the requirements of such 
act. The testimony in question was given in pursuance of section 7, 
cls. 1 and 9, which required him to "attend the first meeting of his 
creditors if directed by the court or a judge thereof to do so," and 
to submit himself at such or any other time if so directed, "to an ex- 
amination concerning the conducting of his business, the cause of 
his bankruptcy, his dealings with his creditors and other persons, the 
amount, kind, and whereabouts of his property, and, in addition, ail 
matters which may affect the administration and settlement of his 
estate." This duty is reinforced by section 21a. 

While such testimony is primarily for the information of the trustée 
in aid of his administration of the estate, it is also available to parties 
in interest. Section 47a, cl. 5. Such testimony is not to be classed 
with déclarations made out of court. It is judicial in its nature and 
with référence to it the trustée may properly be said to be in privity 
with the bankrupt, and, while not concluded by the bankrupt's ad- 
missions made therein, they are admissible against him in controversies 
arising in such bankruptcy proceedings. If this testimony is of the 
character alleged by claimant, it is primary évidence of his right to 
such dredge, and does not dépend for its introduction upon the death 
or absence of déclarant, the prerequisite for the introduction of ex- 
tra] udicial déclarations against interest (Chamberlayne, Evidence, § 
1235), and should hâve been received and given such weight as in 
the light of the facts proved it deserved. 
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Such testimony having been excluded, the order under review must 
be reversed, and the cause remanded that it may be r€ceived if ofïered 
again. Other compétent évidence may also be taken if the introduc- 
tion of such testimony makes it necessary or advisable. 



PFAHLER V. McGRUM-HOWELIi CO. 

(District Court, E. D. Wisconsln. July 9, 1912.) 

Rkokitebb (S 208*) — ^Ancillabt Keobiveeship. 

Application in an anclUary receivership proceedlng for a distribution 
whlch might conflict wlth the ultlmate distribution sbould be referred to 
the court of prlmary jurisdiction, but the court having ancillary Jurlsdlc- 
tlon has a discrétion to retain an application to merely establish appli- 
caiit's status as a credltor, unless distribution of the estate is thereby con- 
fused or embarrassed. 

[Ed. Note. — For other cases, see Recelvers, Cent. Dig. | 416; Dec. DIg. 
I 208.*] 

In Equity. Bill by Alfred Pfahler against the McCrum-Howell 
Company; Frank J. Machette intervening. On application by ancil- 
lary receivers to remove or dismiss the intervention. Application 
denied. 

In the above-entltled action anclUary receivers were appolnted on March 
14, 1912. The prlmary receivershlp was instltuted in the Eastern District 
of Pennsylvanla upon a bill filed by the complainant as à stockholder of the 
défendant Company. AncUlary proceedings are also pending in several other 
districts. 

On Aprll 11, 1912, Frank J. Machette, a résident of Milwaukee, flled an 
Intervening pétition, settlng /orth in détail transactions had by hlm wlth the 
défendant evidenced by contracts pursuant to whieh he claimed that the 
défendant company and Its receivers are obllgated to pay to hlm $40,000 
accrulng as royalties, and the further sum of $500,000 alleged to hâve ac- 
crued to hlm on account of obligations of the défendant company in regard 
to 5,000 shares of its capital stock; thèse claims belng asserted as prefer- 
entlal. Such pétition also prayed for discovery respectlng sales of certain 
devices covered by patent rights whlch were the subject of the transactions 
above referred to, and that the receivers herein be adjudged to hâve adopted 
as thelr obligations the agreements set forth in the pétition. An order was 
made requlring the receivers to answer. 

The recelvers, Instead of answering, flled a pétition settlng forth at some 
length tbe institution of the primary and varlous anclUary receivershlp 
proceedings; and, after descrlblng the manufacturing plants, branches of the 
business of sald deïendant, in their charge, allèges that the gênerai offices, 
the business records, books, etc., are net within the district, and generally 
that Ineonvenlence wlU resuit from a hearlng by thls court of the matter 
set forth in Machette's pétition, and theref ore prays for a removal of sald 
pétition and ail proceedings thereln to the District Court for the Eastern 
District of Pennsylvanla as the court of primary jurisdiction, or to dismlss 
the same without préjudice to the rlght to proceed in the primary jurisdic- 
tion. 

Pending the hearlng upon the pétition last noted. Machette asked and ob- 
talned leave to amend hla pétition. Such amended pétition being flled sets 
out two claims, the one for $40,000 on account of royalties, and the other 
for $500,000, alleged to hâve accrued upon a stock contract between sald pe- 
titloner and sald défendant as alleged, and asklng that the petitloner be 
allowed to Intervene and to be made a party, and that the receivers answer 

*For otber caaei see same toplc & i n0mbbb In Dec. & Âm. Dl£s. 1907 to date^ & Bep'r Indexe! 
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said pétition. The daims for préférence and for other relief being elim- 
inated, the aniended pétition eovers an ordinary money demand, arising as 
alleged. Tlie receivers now request to tiave tlie proceedings upon the amend- 
ed pétition removed or dismissed. 

Geo. P. Miller, of Milwaukee, Wis., for Frank J. Machette. 
J. V. Quarles, of Milwaukee, Wis., for Receivers. 

GEIGER, District Judge (after stating the facts as above). There 
is little, if any, dispute between the parties respecting the discretion- 
ary power of the court to refer to the court of primary jurisdiction 
applications arising in ancillary proceedings which may affect the or- 
derly administration and just distribution of the fund in court. The 
rule seems well settled that, where parties pétition in the ancillary 
proceedings for a distribution which might conflict with the ultimate 
distribution to be made after hearing ail parties, such application 
should be referred to the court of primary jurisdiction. In other 
words, to secure an orderly and just distribution, claims and assets 
are both referred to the primary court for the purpose of distribution. 
From this it does not follow that the ancillary court should not en- 
tertain a pétition by a créditer within the jurisdiction, seeking merely 
the allowance and adjudication of his claims. Whatever discrétion 
there may be upon this, as compared with the situation where a fund 
is sought to be incumbered with a preferential claim, ought to be 
exercised in view of what is disclosed by the bill and the proceedings 
thus far taken. Such bill by a stockholder allèges that the défendant 
Company is not insolvent, but that it is embarrassed, and that, in order 
to conserve the assets for the benefit of the shareholders and credîtors, 
the court should take possession through receivers. It charges the 
probable loss which will ensue attacks by creditors to obtain satisfac- 
tion of their claims. The object of the proceeding is not necessarily 
to wind up the company's affairs, but is either a liquidation or a re- 
organization under such plan as may be agreed upon. Upon this 
bill the receivers are appointed in both primary and ancillary proceed- 
ings. Therefore a person claiming to be a creditor of the défendant 
is through such proceedings practically deprived of his right to in- 
voke the jurisdiction of any court other than the primary or ancil- 
lary jurisdictions. That is, by placing the property and affairs of the 
défendant corporation in the hands of receivers, resort to other juris- 
dictions is rendered impossible at least where, by reason of nonresi- 
dence, jurisdiction would dépend upon acquisition of a lien upon prop- 
. erty. In any event, where the jurisdiction is exercised in ancillary 
proceedings to aid in preserving the assets in order that the ultimate 
purpose disclosed by the bill may be accompHshed, those claiming to 
be creditors and who are thus deprived of the right to proceed in the 
usual way ought to hâve some benefit of the proceedings; and the 
right to appear in the district of their résidence and establish their 
status as creditors should be accorded, unless likely to cause confusion 
or to embarrass the orderly and harmonious administration or distribu- 
tion of the estate. The détermination of the single question whether 
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the défendant corporation is indebted to the petitîoner as alleged in- 
volves no considérations affecting the présent administration of the 
property; and, there being no claim for lien or préférence, an ad- 
judication of the claim by the court would not affect the ultimate dis- 
tribution diiïerently than if heard or allowed in another jurisdiction. 
As above indicated, thèse proceedings were instituted by a stockhoMer 
suing on behalf of ail similarly situated. Nothing appears to hâve 
been done to afford creditors an opportunity to come in; and the 
court could hardly, by ordering a removal of the présent pétition to 
the district of Pennsylvania, give petitioner any assurance that it 
will be there entertained. 

The suggestions as to convenience of witnesses and parties apply 
to proceedings upon the pétition wherever filed. The testimony will 
hâve to be taken as in ordinary cases, either upon déposition or before 
a master. 

An order may be entered denying the application of the receivers 
to remove the proceedings to the Eastern District of Pennsylvania, 
and likewise denying their application to dismiss the same. The re- 
ceivers are, howéver, given 20 days from the entry of such order to 
answer the amended pétition of Machette. 



PATTERSON V. CORN EXCHANGB OF BUFFALO et aL 
(District Court, W. D. New York. July 24, 1912.) 

1, Pleadino (§ 317*) — Bill of Particulabs— Blacklist — Boycott. 

l'iaintitt" sued an exchange and varions Indivldual défendants, alleging 
Injury to his business, good name, réputation, and crédit by reason of 
défendants' unlawful eouibinatlon and conspiracy, In tbat on Oetober 7, 
1907. défendants unlawfuUy blackllsted and boycotted hlm on the ex- 
cbange, siuee whlch time he had been prevented from buylng grain In 
the BufCalo market, and had been forced to abandon hls business as a 
ehlpper of grain in Wllkes-Barre, and compelled to accept other unfavor- 
able markets or discontinue his business entlrely, seeking to recover both 
actual and punitive damages. Held that, though the words "post" and 
"blacklist" dld not lack deflniteness, yet, they being used in connection 
with the Word "boycott," whlch was Indeflnlte, défendants were entitled to 
a blll of partlculars statlng the respects in whlch thelr acts were unlaw- 
ful and the manner of thelr combinatlon or agreement to Injure plaintiff 
In his business or réputation, wlthout settlng out the évidence as to the 
détails of the conspiracy, or dlscloslng the witnesses on whom plaintiff 
reiled to prove hls case. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dlg. §§ 954-969 ; Dec. 
DIg. § 317.*] 

2. Pleading (§ 313*)— Bill dp Particulabs. 

An application for a blU of particulars In an action for conspiracy Is 
nsually granted on the theory that such blll tends to deflne the Issue 
more clearly, and tends to expedlte the trial and to promote Justice. 

[Ed. Note. — For other cases, see Pleadlng, Cent. DIg. § 949 ; Dec. DIg. 
S 313.*] 

*For otber cases see same topic & } nvmbbb In Dec. & Am. Cigs. 1907 to date, & Rep'r Indexes 
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3. Damages (§ 141*) — Bill ot Particulabs — Damages. 

Where, in an action for conspiracy, plaintiff dld not claim spécial dam- 
ages, he should not be requlred to partlcularize his claim for actual and 
punitive damages. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 406-408 ; Dec. 
Dig. § 141.*] 

At Law. Action by Richard S. Patterson against the Corn Exchange 
of Buffalo and others. On motion for bill of particulars. Granted. 

Edmund G. Butler and Rush Trescott, both of Wilkes-Barre, Pa., 
and Harris S. Williams, of Buffalo, N. Y., for plaintiff. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo, N. Y. (James Mc- 
Cormick Mitchell, of Buffalo, N. Y., of counsel), for défendants. 

HAZEL, District Judge. The défendant the Corn Exchange of 
Buffalo and others of the défendants, there being upwards of 50 of 
them represented by différent counsel, hâve moved the court on the 
pleadings and on the affidavit of one Pond, the secretary of the Corn 
Exchange, for a bill of particulars in this action. The défendants 
in whose behalf this motion was made hâve answered, denying gen- 
erally the allégations of the complaint. The plaintiff in opposition 
to the motion has submitted his own affidavit, and claims to hâve 
suffered actual damage in his business in the sum of $50,000 by rea- 
son of the asserted unlawful conduct of the défendants and de- 
mands an additional amount of $100,000 for loss of réputation and 
as punitive damages. In paragraph 8 of the complaint it is sub- 
stantially alleged that the plaintiff was injured in his business ând 
in his good name, réputation, and crédit by reason of the unlawful 
combination and conspiracy of the défendants ; that on October 7, 1907, 
the défendants unlawf ully posted, blacklisted, and boycotted him on the 
Corn Exchange of Buffalo, since which time he has been prevented 
from buying grain or grain products in the Buffalo market. In par- 
agraph 9 he asserts that he was forced to abandon his business as a 
shipper of grain in the city of Wilkes-Barre, and because of the un- 
lawful combination has been compelled to seek other markets in which 
to buy grain and grain products in order to continue his business as a 
miller ; that such markets are remote from his place of business ; and 
that the transportation facilities are so inadéquate and unsatisfactory 
and the freight rates so exorbitant that his business was destroyed. 

[1] The allégations do not sufficiently apprise the défendants in 
what respect they acted unlawfuUy, or in what manner they combined 
or agreed to injure the plaintiff in his business or réputation. They are 
entitled to be informed in what manner they wickedly and maliciously 
combined and conf ederated together to the plaintiff 's injury ; and while 
the évidence need not be set out with minuteness as to the détails of 
the alleged conspiracy, nor is disclosure required of the names of wit- 
nesses upon whom plaintiff relies, still such particulars relating to 
the unlawful combination must be imparted as will enable the de- 
fendants to meet, controvert, or explain them if possible at the trial. 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In view of the unusual nature of the case, it is almost obvions 
that a bill of particulars is necessary, and would prove helpful at the 
trial. The act or acts upon which the plaintiff relies to constitute 
a boycott should be set forth. True, the words "post" and "black- 
list" as used in paragraph 8 do not lack definiteness, but, as they are 
used in connection with the word "boycott," the spécifie acts of omis- 
sion or commission which in plàintifif's judgment constitute the boy- 
cott should be made known to the défendants in advance of the trial. 
Furthermore, the plaintiiï should state his grounds for believing that 
he was unable to buy grain in the Buffalo markets, and why he could 
not buy such commodity to advantage in other markets. In view of 
the fact that the Corn Exchange of Bufïalo by its secretary bas 
sworn that it is ignorant of the particulars of the plaintifï's claim, 
the défendants should not be deprived of a bill of particulars merely 
because plaintif!' believes that the défendants hâve knowledge of the 
facts upon which plaintiiï relies. 

[2] The courts of the state of New York in décisions construing 
the statute governing provisions of tliis nature, décisions this court 
is bound to follow, hold (Taylor v. Security Mutual Life Ins. Co., 
72> App. Div. 319, 76 N. Y. Supp. 671) that applications of this 
character are usually granted on the ground that a bill of particulars 
tends to define the issue more clearly than does the complaint, and 
not infrequently tends to expedite the trial and to promote the ends 
of justice. It is thought that the défendants cannot be prepared to 
meet the charges contained in the complaint without being furnished 
with the information sought. To require the plaintiiï to state the 
nature of the conspiracy, the acts relating to a boycott, together with 
the names of any défendant or défendants who refused to sell him 
grain or grain products, the names of those from whom he attempted 
to buy, and a list of his subséquent purchases from others at a loss, 
is not to require a disclosure of such évidence prior to the trial as 
is apt to resuit in his préjudice. 

[3] But, in the absence of a demand for spécial damages, I do not 
think that the plaintifif should be required to particularize his claim 
for actual and punitive damages. In his brief he practically disclaims 
any right to recover spécial damages, and contends that the com- 
plaint allèges a claim for gênerai damages only. Bell v. Heatherton, 
66 App. Div. 603, Il N. Y. Supp. 242. The motion for a bill of 
particulars as herein specified, to be filed within 20 days, is granted; 
but the demand for the particulars of plaintifï's damages is denied. 
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HOLLWEG V. SCHABFER BROKERAGE CO. 
(Circuit Court of Appeals, Sixth Circuit. July 15, 1912.) 

No. 2,206. 

1. Feauds, Statuie of (§ 159*) — Employment Conteact — Tekm. 

Plaintiff alle.!.':e(î tlie umklug of a brokerage contract Febi'uary 4, 1909, 
t« seil glasM jars in Toledo territory for the seasoii of 3910, and tlien 
charged tliat this coutract was modifled aud eularged by agreeiiifiit ou 
October 1, 1909, whereby plaintiff was given tlie riglit to sell during tUe 
1910 seasou uot less tban 250 cars in Ohio outside of certain citles aud 
50 cars in Détroit. It was admitted tb-it the seasou did not regularl.\' 
open, and was not expected to opeu uutil ttie latter part of 1909, and 
that it would continue uutil October, 1910. Plaintiff sold sonie of tbe 
.iars, when défendant pre^ented liiin froni performing the contract by sell- 
ing his business to a competitor. IleUl, that the court properly eharged 
that a valid contract would be established in case the jury found that 
what was said Xovember 1, 1909, "when the limits of sale and territory 
in which the sales were to be uiade were defined, was said by the par- 
ties, speaking with the fuU recollection and understanding of ail thèse 
previous negotiatlons and with the intention that those negotiations 
should enter iuto the agreement niade that day as part of the contract 
then concluded," and that the contract of employment was not void as a 
matter of law withln the statute of frauds as an oral contract of employ- 
ment for more than a year. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dlg. § 378; 
Dec. Dig. § 159.*] 

2. Appeal and Eebor (§ 231*)— Objections to Evidence — Ground dp Objec- 

tion. 

An objection to the admission of évidence cannot be reviewed, where 
It does not appear that the ground of objection was specifled in the trial 
court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 1299, 
1352; Dec. Dig. § 231.*] 

3. Appeal and Ebkor (§ 1053*) — Revikw — Evidence — Préjudice. 

Where in an action for breach of a brokerage contract to sell Owens 
process fruit jars the court submitted the case on the theory that plain- 
tiff could only recover in case an oral contract of employment for 
more than a year had been modifled and reafflrmed within a year, de- 
fendant was not prejudiced by évidence as to the part plaintiff took near- 
ly a year before the contract sued on in assistlng défendant to purchase 
the rights to the Owens process. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4178- 
4184 ; Dec. Dig. § 1053.*] 

4. Brokers (§ 11*) — Brokerage Contract — Breach — Variance. 

In an action for breach of a broker's contract of employment, proof of 
a contract made in April, and modified and enlarged in November of that 
year, under an allégation of a contract made in February, and modifled 
in October, did not show a fatal variance. 

[Ed. Note. — For other cases, see Brokers, Cent. Dlg. § 58 ; Dec. Dig. 
I 11.*] 

5. CoNTRACTS (§ 10*) — Employment Contract— M utuality. 

In an action for breach of a broker's contract to sell Owens process 
fruit jars, plaintiff testified that in conversation with defendant's man- 
ager he asked how many cars défendant wo'vild be willing to assign to 
the territory plaintiff was to hâve, and was infornied that défendant 
would set aside 250 cars for Ohio and 50 cars for Michigan or Détroit, 

•For other eases see same tople & % humbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
197 F.— 44 
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to whieh plalntitf replied, "They are sold," and, beltig askefl whetber he 
was sure, stated that he was, that lu conversations vvitli jobbers he knew 
that amount could be sold, and would say to defendant's manager tbat 
"tbey were sold," to which the latter replied tbat they would be fur- 
nished. Held. that such statement by plaintiff was susceptible of an 
interprétation that he undertook to sell the number of cars referred to, 
and that the contract waa therefore not void for want of mutuality. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 21-40 ; Dec. 
Dig. § 10.» 

Mutuality in contracts, see note to American Cotton OU Ce. v. Kirk, 
15 C. C. A. 543.] 

6. BbOKERS (I 10*) — CONTBACT — RiGHT TO TeRMINATE. 

Where a contract for broker's services la the sale of fruit Jars was not 
the ordiuary brokerage contract without considération and without term, 
but was a spécial contract on considération for a deflnite term by wbich 
défendant agreed to furnish plaintiff for sale in a deflnite territory a 
specifled nuiuber of fruit jars, such contract was not terminable at the 
will of either party. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 11; Dec. Dig. 
I 10.*] 

7. Brokers (§ 11*) — Contract ôp Employment — Breach. 

Where a broker's contract of employment to sell a deflnite number of 
fruit .làrs for défendant In a specifled territory within a specifled time 
was based oii a sufflcient considération, it could not be said as a matter 
of law tbat del'endant's sale of his plant thereby dlsabling him from per- 
formiug tbe contract did not constitute a breach of the contract with 
plaintiff so as to preclude. submission to the jury of the question whether 
It was fairly within the contemplation of the parties that the relationship 
should be terminated by a. sale of defendant's plant, in which event 
plaintiff could not recover. 

[Ed. Note.— 'For other cases, see Brokers, Cent. Dig. § 58; Dec. Dig. 
§ 11.*] 

8. Brokers (§ 11*) — Employment Contract — Breach — Défenses. 

Where défendant for a considération employed plaintiff to sell a speci- 
fled number of fruit jars in a particular territory under specifled terms, 
the fact that ail contracts to be taken by plaintiff were subject to de- 
fendant's acceptance, and that It was also recognized that during a por- 
tion of the season a eqmpetitor's price might be so low that défendant 
would not meet It, and for thèse reasons défendant in good faith migbt 
haverendered plaintiff's contract of no value had he continued in business 
and deelined to meet the prices of his competitors, did not warrant a flnd- 
ing that no enforceable contract existed at any time, or that défendant 
couid, without liability therefor, effectually disable himself from perform- 
Ing the contract, and from passing in good faith on the contract for sales 
which plaintiff should présent for approval by selling his plant to such 
competitor. 

[Ed. Noté.-^For othèr cases, see Broliers, Cent. Dlg. i 58; Dec. Dig. 
' § 11.*] 

9. Bbokers (i 11*) — CoNTEACT — Breach— Loss OF Profits. 

Where a broker of hiuch expérience in the sale of glass jars In speci- 
fled territory, after assisting défendant to obtain tbe rlght to manufac- 
ture a superior jar by patented proeess, contracted to sell a certain num- 
ber of jars for défendant, whose business had been prevlously successful, 
within a specifled season, subject to defendant's rlght to pass on con- 
tracts obtalned and to refuse to meet competitor's prices, the situation 
being favorable and Itappearing that plaintiff was justlfled In believing 
that he could sell the'jars contracted for, the court could not say that his 
chances of maklng sales and obtaining resulting proflts were too con- 
, jectural to form the basis of recovery, but the burden was on défendant 

*For otb«r pases see same toplc & S nttmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to sbow that conditions were such as to make plaintiffs contract prac- 
tically meaningless or valueless. 

[Ed. Kote. — For other cases, see Brokers, Cent. Dig. S 58; Dec. DIg. 
8 11.*] 

10. BbOKEES (5 11*) CONTEACT— BBEACH. 

In an action for breacb of a broker's contract to sell 300 car loads of 
fruit jars by reason of defendant's selling bis plant, plaintilï was not 
bound to prove expressly and affirmatively ttiat it could bave sold the en- 
tire amount contemplated, but it was sufficient tbat the évidence tended 
to show that the full quantity might hâve been sold. 

[Ed. Note. — For other cases, see Brokers, Cent. Dlg. §§ 58; Dec. Dlg. 
i 11.*] 
H. Damages (§ 6*) — Right to Recover — Ceetaintt. 

Only actual damages established by proof of facts from whicb they 
may be ratlonally inferred with reasonable certainty are recoverable. 

[Ed. Note. — For other cases, see Damages, Cent Dig. § 5; Dec. Dig. 
§ 6.*] 

12. Brokers (§ 11*) — Contract — Beeach^ — Loss of Profits. 

In an action for breacb of a broker's contract for the sale of patented 
fruit jars, plaintiff v?as entitled to recover such profits as veere probable 
and reasonably certain to come to him, the extent of which was proved 
with reasonable certainty, in case he had been permitted to carry on the 
work, less the reasonable cost of selling the goods. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §§ 58; Dec. Dig. 
I 11.*] 

13. Brokers (§ 11*) — Beeach of Emplotment Conteact — Profits — Evidence. 

In an action for breach of a broker's contract of employment to sell 
fruit jars, évidence of probable sales that plaintifC would hâve made had 
the contract not been breached was admissible. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 58; Dec. Dig. 
f 11.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by the Schaefer Brokerage Company against Louis Hollweg. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Charles A. Schmettau and Lloyd T. Williams, both of Toledo, Ohio 
(Brown, Geddes, Schmettau & Williams, of Toledo, Ohio, on the 
brief), for plaintiff in error. 

Alexander L. Smith, of Toledo, Ohio (Smith & Beckwith, of 
Toledo, Ohio, on the brief), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The défendant in error (who was 
plaintiff below) recovered verdict and judgment against plaintiff in 
error for $6,451.60 as damages for the breach of an alleged brokerage 
contract for the selling of fruit jars. The facts necessary to be statedi 
at this time are thèse : 

Plaintiff in error (hereafter called défendant) was engaged in the 
manufacture of glass fruit jars at Greenfield, Ind., under the name of 
"Greenfield Fruit Jar & Bottle Company." Plaintiff was a corporation 
engaged in merchandise brokerage, with office at Toledo, Ohio ; Wil- 

«For other casea Bee same topic & l numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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liàm H. Schaefer being its président and active représentative. De- 
fendant's principal competitors were the Hazel-Atlas Glass Company 
and Bail Bros. Glass Manufacturing Company (referredi to in the 
record as "Bail") ; the latter company appsrently controlling the 
market in large part. Plaintiff had represerited défendant as his 
selling agent during the years 1908 and 1909; the territory being 
confined to Toledo. During this period plaintiff and défendant were 
attracted by the so-called' "Owens process," by which fruit jars were 
manufactured entirely by machinery and without hand work. The 
resuit was that the défendant obtained the right to manufacture jars 
by the Owens process, beginning with the season of 1910, which 
would naturally open in October or November of that year. Plaintiff 
was specially enthusiastic over the advantages and attractiveness of 
the Owens process, and the testimony tends to show that it was to 
a considérable extent through his influence and enthusiasm that de- 
fendant decided to acquire the right to use that process. On Feb- 
ruary, 4, 1909, défendant made plaintiff a proposition for the selling 
of jars in Toledo upon certain brokerage commissions and premiums, 
the idea being that out of the premiums plaintiff should reimburse 
itself for any concessions required to be made from defendant's gên- 
erai prices. No premiums were to be paid when the price of quart 
jars should be less than $3.75 per gross. Plaintiff criticised this prop- 
osition principally because no term was provided, and urged a five- 
year contract. Plaintiff also urged that it be given additional terri- 
tory. Défendant was unwilling to make a five-year contract, but in 
April agreed that the February proposition should stand from year 
to year. Plaintiff agreed to this, and "started to work on that basis" 
for the 1910 season, in a campaign of advertising and interesting re- 
tailers in the new jars. About September 25, 1909, Détroit was added 
to the Toledo territory. In the early part of October an arrangement 
was made with plaintiff to try to sell some of the new jars for 1910 
delivery at a price of $3.75 per gross, contracts being taken in plain- 
tiff's name (to avoid Ball's cutting prices) ; the price being guaran- 
teed against both Bail and the Hazel-Atlas Company's opening prices, 
the customers being at liberty to cancel their contracts and take com- 
petitor's jars in case the latter's price should be lower than défendant 
would meet. Afterwards, and during October, plaintiff sold 32 car 
loads, partly in Détroit and partly to Ohio customers. No sales were 
made after October llth, at which time the spécial price was with- 
drawn. On November 1, 1910, Schaefer was called to defendant's fac- 
tory to discuss the opening price for the season of 1910. The resuit of 
this conférence was that plaintiff was given, in addition to the Détroit 
territory, ail of Ohio except Cleveland, Cincinnati, and Columbus; 
défendant agreeing to set aside 250 cars for Ohio and 50 cars for 
Détroit. A spécial opening selling price of $3.75 per gross was agreed 
upon, contracts to be madte upon a spécial form, with a guaranty of 
price, terms, and conditions, against both Bail and the Hazel-Atlas 
Company, with substantially the same provisions for caricellation by 
customers as contained in Schaefer's contracts with customers before 
referred to, in case competitors' prices should be less than stated in 



HOLLWEG V. SCHAEFER BKOKEKAGE CO. 693 

the contract and lower than défendant cared to meet. Such contracts 
were to be "submitted to the factory for acceptance." Plaintiff im- 
mediately went to work under this arrangement, interviewing cus- 
tomers as well as local brokers of the défendant, and substituting con- 
tracts on the new form for the contracts previously made in plain- 
tiff's name with certain of the customers. On November 5th défend- 
ant, by telegram to plaintiiï, withdrew the spécial price of $3.75 per 
gross. The spécial price withdrawal was not regarded as a termina- 
tion of plaintifï's relations with défendant. On the contrary, Schaefer 
continùed at work advertising the jars with the retail trade, ail with 
the knowledge and approval of the défendant. Plaintiflf seems to 
hâve thought that the withdrawal of the spécial price was due to the 
danger of overselling. The parties corresponded from time to time 
with référence to a meeting for discnssing the subject of reopening 
priées and what should be done with customers who had bought jars 
and wanted more at the same price. The meeting was put ofif from 
time to time to suit defendant's convenience, and finally was set for 
December Ist, on which date plaintiff learned, through the public 
press, of the selling by défendant of his plant to Bail, including the 
right to manufacture under the Owens process. The sale to Bail 
appears to hâve been made in November ; the précise date not being 
given. Bail took over from défendant the contracts for the 32 cars 
sold by plaintiff. November 25, 1910, Bail rendered Schaefer a state- 
nient covering brokerage commissions and premiums on the 32 cars. 
Plaintiff paidi no attention to this communication. At the close of 
the testimony for plaintiff (défendant having introduced none), the 
latter's request for directed verdict was denied, and the case submit- 
ted to the jury under detailed instructions. The errors assigned re- 
late to the refusai to instruct verdict, the admission of évidence, the 
charge as given, and requested instructions refused. Thèse assigned 
errors relate generally to (1) the contention that no valid contract 
was shown ; (2) the proposition that if the contract was valid, no 
breach of it by défendant was shown; and (3) the measure of dam- 
ages. 

1. The validity of the alleged brokerage contract. 

[1] Plaintiff "s pétition allèges the making of a brokerage contract 
on or about Febrnary 4, 1909, for the Toledo territory and for the 
season of 1910. It allèges that this contract was modified and enlarged 
by mutual agreement on or about October 1, 1909, whereby plaintiff 
was given the right to sell during the season of 1910 not less than 
250 car loads in Ohio, outside of Cincinnati, Cleveland, and Columbus, 
and 50 car loads in Détroit. The scale of commissions and premiums 
to be paid, and plaintiff's agreement to perform, and his subséquent 
acts in performance until prevented by defendant's sale of the busi- 
ness, are set out in détail. Défendant insists that the alleged contract 
was shown to be invalid, first, as contravening the statute of f rauds ; 
and, second, for lack of mutuality. 

(a) As to the statute of frauds: It is conceded that the alleged 
contract was for the season of 1910, and that the season would not 
regularly open, and was not expected to open until the latter part of 
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1909, and that it would continue until October, 1910. A contract not 
in writing made before October, 1909, if not fully to be performed 
imtil the end of the season of 1910, would be void under section 8621 
of the General Code of Ohio, which requires agreements not to be 
performed within one year from the making thereof to be evidenced 
by writing; andi it is urged by défendant that previous to November 
1, 1909, there was no sufficiently complète and definite written agree- 
ment to satisfy the Ohio statute. If, however, the contract recovered 
upon is regarded as made November 1, 1909, it was not within the 
statute. The case was submitted to the jury upon the theory that 
there was no valid contract until the ; conversation of November Ist, 
at which time the agrefiment was made to extend the terms of the 
brokerage contract to the remainder of Ohio outside of the three cities 
named, and to assign 250 cars to Ohio and 50 cars to Détroit. The 
jury was specifically instructed that the previous correspondence re- 
lied upon by plaintiflf did not create a contract. But the instruction 
was, in effect, given that a valid contract would be established in case 
it should be found that what was said November 1, 1909, "when the 
limits of sale and the territory in which the sales were to be made 
were defined, was said by the parties, speaking with the full recollec- 
tion and undterstanding of ail thèse previous negotiations and with 
the intention that those previous negotiations should enter into the 
agreement made that day as parts of a contract which they were at 
last concluding," provided the contract was mutual or upon a considér- 
ation hereafter referred to. Thèse instructions are criticised as over- 
looking thefact that long before November Ist the parties had 
reached a full agreement, evidenced in part by the February corre- 
spondence, although that contract was void under the statute. 

We think the court did not err in submitting the case to the jury 
upon the theory stated. If the court was mistaken in saying that the 
parties had not agreed upon a contract previous to November Ist, it 
is difficult to see how défendant was prejudiced thereby, in view of his 
contention that no valid contract was actually made. We know of no 
principle making it incompétent for parties who hâve made an agree- 
ment unenforceable under the statute of frauds, because not to be 
performed within one year from its making, afterwards, and at a time 
when the statute of frauds would not apply, orally to modify and 
enlarge their former agreement, and to renew it as so enlarged and 
modified. We see nothing in this proposition in conflict with the 
rule stated in cases like Haslam v. Barge, 69 Neb. 644, 96 N. W. 245, 
and Booker v. Heffner, 95 App. Div. 84, 88 N. Y. Supp. 499, that an 
unwritten contract, by its terms not to be performed! within a year 
from its making, is not taken out of the statute by an oral acknowl- 
edgement within a year from the date of performance. Nor does the 
rule we hâve stated conflict with the proposition asserted in Swain v. 
Seamens, 9 Wall 254, 272, 19 L. Ed. 554, and Lawyer v. Post, 109 
Fed. 512, 513, 47 C. C. A. 491, that a written contract falling within 
the statute of frauds cannot be varied by any subséquent agreement 
of the parties, unless such new agreement is also in writing. The 
theory on which the question we are considering, was submitted to 
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the jury treated the contract of November Ist as of no more effect than 
if wholly oral. We think the évidence fairly tended to support the 
theory under which, as we construe the charge, the question was 
submitted to the jury. 

[2] In this connection it is urged that error was committed in per- 
mitting Schaefer to testify as to the part he took nearly a year before 
the making of the contract sued upon in assisting défendant respecting 
the purchase of the rights to the Owens process. Counsel say this 
testimony could hâve no bearing upon the issues, and that its sole 
purpose and effect must hâve been to unduly impress the jury with 
the importance of plaintiff's relations with défendant. It should be 
enough to say that, while this testimony was objected to, the ground 
of the objection nowhere appears, and there is nothing in the record 
to indicate that any intimation was given the trial court of the nature 
of the objection urged in this court. 

[3] We may add, however, that, having in mind the theory on 
which the case was submitted to the jury, we cannot see that préj- 
udice could hâve resulted f rom this testimony. 

[4] By a requested charge, which was refused, variance was urged 
between the pétition and the proofs, in that the former alleged a con- 
tract made in February and modified in October, while the latter tended 
to estabUsh a contract made in April and modified and enlarged in 
November. We think there is no merit in the objection of variance. 

[5] (b) As to mutuality : The jury was instructed that to render the 
alleged agreement of November Ist enforceable — 

"either those negotiations must bear the reasonable interprétation that the 
plaintiff undertook to and did bind himself to sell 250 car loads of jars in 
Ohio and .50 cars of jars in Détroit, or that the défendant in making this 
proposition intended to avait itself, as a considération therefor, of the efforts 
in pushing its wares and working up a market for its wares within thèse 
territories, already then performed to its knowledge by the plaintifC." 

Défendant requested an instruction (which was refused) that the 
contract estabhshed by the proofs did not require the défendant to 
furnish to the plaintiff the car loads in question for sale in either the 
Ohio or Détroit territory, or any certain number of cars during the 
1910 season or any other stated period. The correctness of this in- 
struction and of the refusai to instruct, so far as the question of 
mutuality is involved, dépends upon the interprétation of the con- 
versation between Schaefer and defendant's manager. Schaefer tes- 
tified: 

"I said, 'How many cars would you be willing to assign to that territory?' 
'Well,' he said, 'we will be willing to set aside 250 cars for Ohio and 50 for 
Miohigan or Détroit, properly speaking.* I said, 'They are sold.' He said, 
'Are you sure of that?' I said, 'Tes; in my travels through the state for 
the last two or three months lam satisfled from conversations with jobbers 
that that amount of jars cah be sold, and I Will say to you that they are 
sold.' He said, 'We will hâve them for you.' " 

Défendant contends that Schaefer's words cannot be construed as 
an undertaking to sell the cars referred to, but "are merely an em- 
phatic assertion of his confidence in bis ability to sell." In view, how- 
ever, of Schaefer's testimony as to what he did or did not do by way 



C96 197 FEDERAL REPORTEE 

of interviewing the trade, including his great enthusiasm and liis con- 
fidence in the selling qualities of the Owens jar, we cannot say, as 
a matter of law, that the testimony would not sustain an interpréta- 
tion of Schaefer's words as amounting to an agreement to make the 
sales in question. The jury may well hâve thought it reasonable that 
Schaefer's very enthusiasm and confidence would prompt him to make 
a positive undertaking to sell the amount set aside for him. The f act 
that plaintiff's orders were subject to defendant's rejection does not 
necessarily preclude the idea of a definite undertaking by plaintifif to 
sell. It was not to be assumed that orders would be arbitrarily re- 
fused ; but, to the extent to which défendant refused to accept orders, 
plaintiff would, of course, be relieved of his undertaking. 

The criticism of the instruction that plaintiff's previous efforts in 
working up the 1910 market might furnish a considération for the 
contract of November Ist appears to hâve been presented for the 
first time in this court. However, if by reason of the agreement of 
November Ist défendant gained benefits he would not otherwise hâve 
obtained (as, for instance, the sales of the 32 cars actually completed), 
it would seem too much to say that Schaefer's past services formed 
no considération for the new agreement. 

2. Was the alleged contract terminable at the will of défendant ? 

[6] Defendant's counsel contend that the case présents the ordinary 
centract of brokerage, without definite term, and that such contracts 
are terminable at any time, at th.e will of either party, in gQod faith.. 
The authorities cited support this gênerai proposition of law.^ There 
is no room for the suggestion that defendant's sale of its business 
was in bad faith within the meaning of the rule just stated; that is 
to say, that it was made for the purpose of defeating plaintiflf's con- 
tract rights. And we may hère add that no possible theory of re- 
covery because of plaintiff's alleged connection with the procuring 
by défendant of the right to the Owens process, or because of defend- 
ant's alleged "playing fast and loose" with plaintiff in the negotiations 
for and in opérations under the contract in question, or, as otherwise 
stated, of the alleged use of the contract and plaintiff's services tliere- 
under as a means of inducing Bail to purchase defendant's plant, can 
be the subject of considération hère. No such theory was submitted 
to the jury or embraced in plaintiff's pétition. The case must be con- 
sidered hère as it was considered below, as one for the recovery of 
damages actually suffered by the actual breach of a contract actually 
made. It is obvions, however, that neither the authorities referred to 
nor those relating to the ordinary contract of real estate brokerage, 
are necessarily décisive of the présent controversy. By the contract 
hère alleged, and necessarily found by the jury, défendant undertook, 
upon a sufficient considération, to furnish plaintiff for sale in a definite 
territory, during a definite season, a definitely limited number of jars. 
It was upon si;ch basis alone that recovery was permitted below. If 

1 Sibbald V. Betblehem Iron Co., &3 N. Y. 378, 384, 38 Am. Rep. 441; liées 
V. Pèllow (C. C. A,. 6) 97 Fed. 167, 172, 38 0. C. A. 94.; Sheahan v. National 
S. S. Oo. (C. C. A. 2) 87 Fed. I(i7, 30 C. C. A. 593. 
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ihe évidence sustains the alleged contract, we hâve before us not the 
ordinary brokerage contract, without considération and witliout term, 
but a spécial contract, upon considération and for a definite term, so 
far as needed for tlie sale of the jars appropriated for the purpose. 
Such contracts are not ordinarily terminable at will without liability 
therefor. Défendant insists, however, that, even if the contract were 
'Ordinarily enforceable, the sale by défendant of its plant was not a 
breach of the contract, for the reason that the contract must be con- 
strued as "simply a contract by the principal to sell such goods as 
he sees fit to sell within the territory assigned to the broker, through 
the broker, and not through any other agent." Several authorities 
are cited which, as applied to the facts in the cases there presented, 
announce the proposition stated.- In Rhodes v. Forwood the agree- 
ment was that for a given term of years plaintiff should be the sole 
agent at Liverpool for the sale of defendant's coal, and that the latter 
would not employ any other agent at Liverpool for that purpose. Be- 
fore the end of the term défendant sold his colliery. Plaintiff was 
<lenied right to damages on the ground that the agreement did not bind 
défendant to keep his colliery or to do more than to employ plaintiff 
in the sale of such coal as he should send to Liverpool. As said by 
the Lord Chancellor : 

"There is no express term in tlie contract from beglnning to eud that the 
iippellant, the coUlery owner, woulâ send any coal to Liverpool, or any par- 
ticular quantity of coal to Liverpool, or that he would continue for any par- 
ticular length of time to send coal to Liverpool." 

And again : 

"The agents eould not hâve demurred or complained if every ton of this 
coal raised diiring the seven years at tbe Risca colliery had been sold at 
Swansea, or at Southanipton, or at any other port which mlght be suggested." 

And this considération seems to underlie the conclusion reached. 
In Ex parte Maclure plaintiff agreed with an insurance company to 
act as its agent for a term of years and to transact no business except 
for that company, in considération of which he was to receive a fixed 
salary and also a commission on ail business transacted. Before the 
end of the term the insurance company was wound up voluntarily. 
The agent was permitted to recover his fixed salary during the unex- 
pired term, but was not allowed to prove the loss of his commissions 
during the remainder of the term. The Lord Justice treated the con- 
tract as providing a commission in order to give "an inducement to 
carry on the business effectually, properly and prudently," saying : 

"It was never intended to glve the servant the right of dictating as to the 
estent of the business, whether more or less, or nothing, but he simply took 
the chance of the company finding it a profitable business and carrying it on. 
The company had the right to reduce the business to a minimum; and, if 
they had a right to reduce it to a minimum, they had a right to reduce it 
to nothing — so far as he was concerned." 

2 Rhodes v Forwood, L. R., 1 App. Cas. 256 ; In re Bnglish & Scottish 
Marine Ins. Co. (Ex parte Maclure) L. R,, 5 Ch. App. 737; Burton v. Great 
Northern Ry. Co., 9 Exch. Rep. 507; Pellet v. Manufacturers' «Se Merchants' 
Ins. Co. (G. C. A. 7) 104 Fed. 502, 4?, C. (.'. A. 660. 
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In Burton v. Great Northern Ry. Co., plaintiff agreed with the rail- 
way Company to convey between two named places ail merchandise 
that might be presented to him for that purpose, and to provide con- 
veyances and horses necessary for the purpose. It was mutually agreed 
that the contract should continue for a given term. Before its expira- 
tion the railway company sold a portion of its line to another railway 
Company and bound itself not to carry between the two points refer- 
red to, and so failed to présent f urther goods to the plaintiff for car- 
riage. Defendant's obligation seems to hâve been treated as one to 
pay for the carriage of such goods as should be presented to the 
plaintiff, and, as none were presented, it was held there was no breach 
of contract. In Pellet v. Insurance Co., as stated in the headnote : 

"Défendant, an Insurance company, contracted with plaintiffs to conduct a 
gênerai Insurance agency, constituting plaintiffs its gênerai agents to hâve 
charge of ail its business in certain states for a term of three years." 

Before the expiration of the term, défendant discontinued its busi- 
ness. In an action upon the contract for damages, a judgment for 
défendant upon directed verdict was affirmed. Judge Grosscup, in 
his opinion, used this language : 

"TJnless, therefore, the con tracts, either expressly or by implication, bound 
the défendant in error, throughout the period of the contracts, to the con- 
tinued acceptance of such business as the plaintiffs in error might bring, ir- 
respective of its own judgment upon the poliey of diminishing or ceaslng 
altogether such business, there exists no promise upon which the action can 
be predicated. * * * It might well happen that out of some considération 
relating to its own poliey the company might choose to materially abridge its 
business within, or withdraw altogether from, the territory named. The 
laws of a State may become burdensome ; the character of risk in a given 
district may change ; a wise ad.1ustment of Its afCairs may require a change 
of fleld of opérations, or an entire liquidation of its business. Was it con- 
templated, in the exécution of thèse agreements, that the judgment of the 
company upon thèse questions should be surrendered to the interests of the 
agents ; at least that it could not act upon such judgment without continu- 
ing to eompensate the agents, as if no such action had been taken? We think 
the agreements will bear no such interprétation." 

Judge Seamans forbore to pass upon the question whether the fact 
of the transfer of the business constituted a breach of the contract. 
Judge Woods merely concurred in the resuit reached. 

On the other hand, in Lewis v. Atlas Mutual Life Ins. Co., 61 Mo. 
534, it was held that the inability of a corporation to continue in busi- 
ness is no excuse for its breach of contract with an agent. In Mac- 
gregor v. Union Life Ins. Co. (C. C. A.: 8) 121 Fed. 493, 57 C. C. A. 
613, it was held as stated in the headnote : 

"A life Insurance company, which abandons its business by transferring 
it to another company, and thus disables itself from cflrrying out a contract 
by which it appointée! a gênerai agent or maçager, and refuses to permit hlni 
to continue in such, capacity, is liable for damages for breach of such con- 
tract, where, either by its terms or by implication, the agency was to continue 
for a certain term." 

Judge Thayer, in the course of his opinion, said: 

"It is also well settled that-whatever may be fairly implled from the ex- 
press provlsioDs'of an agreement is as binding and obligatory upon the par- 
ties thereto as that which is in terms expressed." 
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And again: 

"The gênerai doctrine whlch îs Invoked by counsel for tbe défendant Com- 
pany, that a principal is entitled to revoke tlie authority of an agent at any 
tlme, when there is no express or implied agreement between them that the 
agent shall be retained for a deflnite period, is not denied; but in the case 
In hand we are of opinion, for the reasons already stated, that there was an 
implied agreement between the contracting parties that the agency hère in- 
vofved should continue for the period of five years, unless it was termlnated 
by mutual consent, or in one of the ways provided for in the contract." 

In Moore v. Security Trust & Life Ins. Co. (C. C. A. 8) 168 Fed. 
496, 502, 93 C. C. A. 652, 658, where it was held that a contract by 
a lif e insurance company which turned over its property and business 
to a rival company, thus incapacitating itself to continue its insurance 
business, was not a breach of contract of appointment of agents which 
contained no agreement fixing the time such appointment should con- 
tinue, Judge Sanborn said : 

"This conclusion is not necessarily inconsistent wlth the position that, 
where an Insurance company makes an express agreement to employ an agent 
for a spécifie term and to pay his commissions during that term upon the 
business he secures, it breaks the agreement and subjects itself to ail the 
damages whlch naturally flow from that breach by transferrlng its property 
to another and abandoning Its business during the agreed term, as in Mac- 
gregor v. Union Life Ins. Co., 121 Fed. 493 [57 C. 0. A. 613], • * * and 
Lewis V. Insurance Co., 61 Mo. 534, 539, or radlcally changes the nature of 
its business during the term, as in Newcomb v. Impérial Life Ins. Co. (C. C.) 
51 Fed. 725, 727, 728, and Id., 62 Ped. 97 [10 O. C. A. 288], * * * because 
an implication that the company will continue its business for the agreed 
term of the agency may inhere In such a time contract, whlle it does not in 
a contract of agency at will; and so far as the opinions in thèse cases départ 
from the view already expressed they are not convincing and they fail to 
commend themselves to our judgment." (Itallcs ours.) 

It will thus be seen that in the cases discussed the question whether 
the sale of the business constituted a breach of the contract of broker- 
age was made to turn upon the intention of the parties. In the instant 
case the trial judge submitted to the jury the question whether the 
contract included "as one of its terms attached to it by implication 
* * * that it should be terminated in such a manner as the défend- 
ant finally undertook to terminate it," saying that, if "it was fairly 
within the contemplation of the parties that the relationship then es- 
tablished * * * could be terminated by the sale of the defendant's 
plant, * * * the plaintiff has no ground for recovery hère what- 
soever." The trial judge further said that; 

"Before you are able to say that such a contlngency was fairly within the 
contemplation of the parties you must find that by a fair liii'erence and dé- 
duction from the testlmony before you." 

[7] Unless for the considérations to which we are about to call at- 
•tention, we are constrained to the view that there was no error in re- 
fusing to hold, as a matter of law, that defendant's sale of his plant 
constituted no breach of his alleged contract with plaintiff; nor in 
submitting to the jury the question whether the contingency of such 
sale was fairly within the contemplation of the parties. 



700 197 FEDERAL KEPOKTER 

[8] The further considérations to which we hâve just alluded are 
thèse: First, ail contracts for sale to be taken by plaintiff were to 
be subject to the acceptance of défendant, as expressed by the condi- 
tion printed upon the forms provided therefor ; second, it was recog- 
nized that Ball's price might, during a portion at least of the season, 
be so low that défendant would not meet it, and Schaefer testified, 
with référence to a conversation previous to October 1, 1909, that: 

"At that time we both thought that the price of Bail might be as low as 
$3.25, and that price, Mr. Lloyd (defendant's manager) said, the Greenfleld 
(défendant) would not meet." 

And counsel say that défendant "could at any time, by refusing to 
meet its competitor's prices, render it impossible for the Schaefer 
Company to make sales in its territory up to the number of carloads 
which it is alleged the Greenfield Company had! agreed to furnish the 
Schaefer Company to sell," and that the défendant thus reserved to 
itself a complète control over the sales of its product in the territory 
assigned to the défendant. 

Does it follow from the fact that défendant, had he continued in 
business, might hâve made the contract valueless to plaintiff by dteclin- 
ing in good fâith to meet the prices of his competitors (and bad faith 
in this regard does not enter into the présent problem), that no en- 
forceable contract existed at any time, or that défendant could, with- 
out liability therefor, effectually, and presumably for his own advan- 
tage, disable himself from performing his contract and from passing 
in good faith upon the contracts for sales which plaintiff shouldi 
présent for approval? It seems to us that this question compels a 
négative answer. This case was tried after the close of the 1910 
season. 

[9] It was, of course, open to défendant to show that conditions 
were such, or but for the sale of defendant's business would hâve been 
such, that plaintiff's contract would be worthless to it. But we should 
be doing violence to the record, including the testimony of the at- 
tractiveness, popularity, and greater eflficiency of the Owens jar, the 
prospects for a successful season of 1910, and the fact of the purchase 
by defendant's competitor (early in that season), of defendant's busi- 
ness, including the right to make the Owens jar (a sale not improbably 
induced by the prospects of defendant's success), should we assume 
it otherwise than reasonably natural and probable that but for the 
sale by deicnâant of its business plaintiff could hâve made, with de- 
fendant's approval, substantial sales under the contract in question, 
and could hâve realized thereby substantial profits. Such would hâve 
been the normal and natural resuit. Such was apparently the resuit 
expected by both parties. Defendant's manufacture and sale of glass 
jars was not an untried experiment. He had been in that business 
several years. Nor were plaintiff's relations to the business new and 
untried. He even then was defendant's Toledb représentative, and 
had held that relation not only for the two preceding years, but in 
earlier years. The situation apparently justified the confidence that 
the superiority of the Owens process gave défendant substantial ad- 



HOLLWEG V. SCHAEFEB BKOKEEAGE CO. 701 

vantages in the market never before pôssessed. We cannot, under 
thèse circumstances, déclare as matter of law that plaintiff's chances 
of making sales and resulting profits were too conjectural to form a 
basis of recovery. For, in its last analysis, that is, in our opinion, 
what the objection comès to. We think that under the case as pre- 
sented the burden was upon détendant to show, if it could, that con- 
ditions were such as to make plaintitt's contract practically meaning- 
less or valueless. 

[10] We see no merit in the suggestion that plaintifï was barred 
f rom recovery for alleged lack of express and affirmative proof that 
it could hâve sold the entire 300 carloads contemplated. It is enough 
to say that, taking into account the enlarged territorial limits accordedi 
to plaintiff by the contract, the extent of territory in Ohio remaining 
uncanvassed at the time of the breach, and what plaintiff in fact did in 
the short time devoted to performance, there was testimony tending 
to show that the full 300 car loads might hâve been sold. The fact 
that the jury did not award damages for the loss of sale of the full 
300 cars dtoes not conclusively establish that the full amount could 
not hâve been sold. 

3. The subject of damages: 

[11] Défendant complains that plaintiff was allowed to recovèr 
damages which in their nature were spéculative and uncertain. The 
gênerai rule is too well settled to require more than the merest réf- 
érence to authority that only actual damages, established by the. proof 
of facts from which they may be rationally inferred with reasonable 
certainty, are recoverable.^ The instructions to the jury recognized 
and applied this rule. 

[12] The court defined the profits recoverable as "probable profits 
reasonably certain to come to the plaintiff," and the court charged 
that: 

"The évidence must show to this jury with reasonable eertaiuty the extent 
of such probable profits to the plaintiff, had the plaintiff been pevmitted to 
earry on the work. You are not perniitted to speculate or gness as to what 
the amount of those commissions would hâve been. Yen mnst go to the évi- 
dence and flnd in that évidence some basis for an estimate of what they 
would be." 

The gênerai charge as to the necessity of proof of probable sale of 
the jars was in our opinion fair and proper. Careful instructions 
were given to the jury by way of limitations to be observed in compu- 
tations for commissions and premiums. The reasonable cost of sell- 
ing the goods was required to be deducted from the compensation 
otherwise accruing. We think the instructions clearly within the 
well settled rules.* In United States v. Behan, at page 344 of 110 
U. S., at page 83 of 4 Sup. Ct. (28 L. Ed. 168), it is said that: 

3 Central Coal & Coke Co. v. Hartman (C. C. A. 8) 111 Fed. 96, 49 C. C. A. 
244. 

4 United States v. Behan, 110 XJ. S. .3:38, 4 Sup. Ct. 81, 28 L. Ed. 168; 
Wakeman v. Manufacturing Co., 101 N. Y. 205, 4 N. E. 264. 54 Aiu. Rep. 676 ; 
Wells V. National Life Ass'u (C. 0. A. 5) 99 Fed. 222, 39 C. C. A. 476, 53 L. 
R. A. 33. 
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"Profits cannot always be recovered. They may be too remote and spécu- 
lative In character, and therefore Incapable of Ôiat clear and direct proof 
whlch the law requires. But when, In the language of Chlef Justice Nelson, 
in the cà^e of Masterson v. Mayor of Brooklyn, 7 HIU [N. Y.] 69 [42 Am. 
Dec. 38], tbey are 'the direct and Immédiate fruits of the contract,' they are 
f ree from thls objection ; they are then 'part and parcel of the contract It- 
self, enterlng into and constituting a portion of its very éléments ; somethlng 
stlpulated for, the right to the enjoyment of whlch is just as clear and plaln 
as to tlie fulfllment of any other stipulation.' " 

[13] Nor was the proof of probable sales open to the criticism of 
uncertainty and spéculation in the légal sensé. The évidence tended 
to show that the Owens jar was received with great favor by the 
trade; that the prospects of large sales during the season were good. 
Before the contract was terminated plaintiff had actually sold 32 
cars. One of plaintifï's customers afterwards asked for two extra 
cars. Twelve cars were sold by Bail to jobbers in Toledo after the 
purchase of defendiant's plant. There was évidence tending to show 
the likelihood of making, sales to other named customers. The jury 
was inçtructed, in substance, that it was not limited, in its considération 
to sales which would probably be made by défendant, to the con- 
suming capacity of the several firms which had aiready been inter- 
viewed by the plaintiff. This instruction is criticised by défendant, 
who insists that, if plaintiff had sold every customer it approached to 
the extent of the latter's full capacity to handle fruit jars, the sales 
would hâve aggregated only 158 cars, the commissions and premiums 
on which would hâve amounted to but $4,266. We think, however, 
in view of the nature of the évidence aiready referred to, defendant's 
contention is not well founded, and that the trial court took the correct 
view of the subject. As said by Judge Grover (quoted in Wakeman 
V. Manufacturing Co., at page 212 of 101 N. Y., at p^ge 268 of 4 N. 
E. (54 Am. Rep. 676), with respect to the ujicertainty of profits: 

"It is not an uncertainty as to the value of the beneflt or gain to be derlved 
from performance, but an uncertainty or contingency whether such gain or 
beneflt would be derived at ail. * * * It is sometîmes said that spécula- 
tive damages cannot be recovered because the amount is uncertain ; but such 
remarks will generally be found applicable to such damages as it is uncertain 
whether sustained at ail frein the breach." 

The évidence as to the probable amount of sales was thus not spécu- 
lative. The other éléments entering into the loss of profits were com- 
missions, premiums, and expenses of sales. The commissions were 
fixed. The premiums were equally fixed, except as they were subject 
to be affected by concessions made to meet competitors' prices. It 
seems to hâve been concededi that the normal commissions and premi- 
ums would average $27 per car, subject to the possible déduction last 
referred to. While there is no express testimony as to what the ex- 
penses of selling jars would hâve beén, the jury were not without 
guide on this subject. There was proof of plaintiff's expenses from 
July to December, 1909, in adivertising, working up, interviewing and 
selling the trade. We cannot say that from ail the testimony pre- 
sented the jury were not in position to make a reasonably accurate 
estimate of the net profits lost to plaintiff by the termination of the 
contract. 
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Other assîgnments of error are discussed in defendant's brief. To 
discuss them hère in dtetail would unnecessarily extend this opinion. 
We content ourselves with saying that we hâve considered them ail, 
and are of opinion that the motion for a directed verdict was properly 
denied, and that no prejudicial errer was committed in the trial or 
submission of the case. 

The judgment of the Circuit Court is accordingly affirmed, with 
costs. 



BOSTON MARINE INS. CO. et al. v. MEÏROP0T>ITAN REDWOOD LDM- 
BER CO. et al. SWIFT et al. v. SAME. In re METRO- 
POLITAN REDWOOD LUMBER CO.f 

(Circuit Court of Appeals, Ninth Circuit July 15, 1912.) 

No. 2,092. 

1. Collision (§ 81*) — Faults in Navigation— Shortage of Ckew. 

That a vessel was one man short of her t'uil complément of senmpn, 
and had no one statioued between the lookout forward and the officer on 
the bridge, hcld not a contributing cause of a collision in a fog, where 
no such intermediate lookout was required by law, and there was no évi- 
dence that it was custoniary or necessary to maintaln one, or that the 
otiicer did not hear ail the calls of the lookout. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 157-166; Dec. 
Dig. § 81.*] 

2. Collision (§ 25*) — Limitation of Liaeilitt — Privitt of Owners. 

That a vessel was being unlawfuUy navigated at full speed In a fog 
at the time of a collision, and that the master had previousiy navigated 
her at such speed, because she was a slow vessel, does not establish Uie 
privity of the owners so as to debar them from the right to a limitation 
of liability, where they had no knovyledge of such practlce and were jus- 
tified in helieving the master to be eom]ietent. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. | 21; Dec. Dig. 
f 25.*] 

3. Collision (§ 25*) — Limitation or Liability — Pbivitt or Owneb. 

An owner of a vessel, in order to be entitled to a limitation of liability 
under the statute, is not required, when fittlng her for a voyage and 
selecting her ofHcers and crew, to hâve and exercise a scientific knowledge 
of navigation or concerning her equlpment, and he cannot be charged 
with privity in respect to a collision caused in part by Improper naviga- 
tion of the vessel, where the master he eniployed wa.s duly licensed aud 
vvell recommended and had served as master for several years with noth- 
ing Icnown against his réputation or competency. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 21; Dec. Dig. 
§ 25.*] 

i. Collision (§ 25*) — Limitation of Liability— Seawobthinebs. 

A steam schooner held not unseaworthy so as to deprive the owner of 
the right to limit its liability for a collision in a fog because of the 
noise made by her oll burners, whlch were of a type in customary use 
on such vessels, and where it was shown by the testimony of compétent 
witnesses that the noise did not interfère with hearing signais from other 
vessels or determinlng their direction. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. | 21; Dec. Dig. 
8 25.*] 

•For otiier cases see same toplc & S ntimber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
t Hehearing denlad October 7, 191i 
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5. Collision (§ 25*) — Limitation or Liabilitï — Valuation of Disabled 

Vessel. 

Where a vessel was so injured in a collision as to terminate her voy- 
age, the sum vchich her owner innst pay in proeeedings for limitation of 
liability is her value immediately atter the collision as she lay at the 
place of collision, and where she was afterward towed into a port thei-e 
should be deducted from her value after she reached such port not only 
the expense of her salvage, but an allowance on account of the risk and 
hazard to which she was subject and affecting the probability of her 
rescue. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 21; Dec. Dig. 
§ 25.* 

Limitation of owner'a liability, see note to The Longfellow, 45 C. C. 
A. 387.] 

6. Shipping (§ 210*)— Limitation of Liability— Distribution of Fund. 

Under Rev. St. § 4284 (U. S. Oomp. St. 1901, p. 2943), which provides 
that the proceeds of a vessel surrendered in proeeedings for limitation of 
liability shall be distributed among the claimants "in proportion to their 
respective losses," ail claimants who establish a right to share in the 
fund are entitled to payment pro rata irrespective of their gênerai right 
to priorlty as lien claimants. 

[Ed. Note. — ^For other cases, see Shipping, Cent. Dig. § 660; Dec. Dig. 
§ 210.*] 

7. Shipping (§ 209*) — Costs — Peoctob's Dooket Fee. 

The docket fee allowed by Rev. St. § 824 (U. S. Comp. St. 1901, p. 632). 
to a proctor on a final hearlng in admiralty, is for his appearance and 
service on the hearlng, and not as a fee for appearing for each client 
whom he represents, and in a proceeding for limitation of liability a 
proctor representing several claimants who recover is entitled to tax but 
one docket fee. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
661, 662 ; Dec. Dig. § 209.*] 

S. Shipping (§ 210*) — Limitation op Liability — Costs — ExpeiNse of Admin- 
istebing Fund. 

In proeeedings for limitation of liability, the cost of issuing and pub- 
lishing the nionition is an expense to be paid out of the fund. 

[Ed. Note. — For other cases, .si(>e Shipping, Cent. Dig. § 660; Dec. Dig. 
§ 210.*] 

Appeal from the District Court of the United States for the North- 
ern District of Cahfornia. 

In the matter of the pétition of the Metropolitan Redwood' Lumber 
Company, as owner of the steam schooner San Pedro, for limitation 
of liability on account of a collision between such vessel and the 
steamship Columbia, owned by the San Francisco & Portland Steam- 
ship Company. From a decree holding both vessels in fault and 
granting the pétition for limitation of liability, the Boston Marine 
Insurance Company and others and John Swift and others appeal. 
Affirmed. 

The appellee, the Metropolitan Redwood Lumber Company, a corporation, 
presented its pétition to the court below for a decree limiting its liability un- 
der sections of the Revised Statutes, 4282 to 4289, inclusive (U. S. Comp. St. 
1901, pp. 2943, 2944), and the several acts ameudatory thereof. It alleged 
that it was the sole owner of the steam schooner San Pedro ; that on July 
20th said vessel sailed from the port of Eurêka, Cal., laden wlth a cargo of 
lumber bound for the port of San Pedro in that state; that, at the time of 

*For otber cases see same toplc & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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leaving Eurêka, the vessel was in ail respects seaworthy for sMid voyage, and 
to carry said cargo, aiid was i^roperly maiined witli a compétent master, of- 
ticers, and a full crew ; that, soon after leaving Eurêka, she ran into a fog 
of considérable density ; tliat the first mate on the bridge thereupon blew the 
usual fog signal of a prolouged blast at intervais of uot more than one min- 
ute, and continued so to do ; that a compétent lookout was kept on the fore- 
castle, and the ship's lights were burning brightly ; that soon thereafter the 
naau ou the lookout reported a steamer on the port bow, whereupon, for 
the purpose of keeping away, the otticers in charge caused the schooner's 
helm to be put to port, the usual fog signal being blown; that a little while 
later the schooner's helm was agaiu put well over to port, with tUe object of 
keeping away from the signal hearcl on the port bow ; that about a minute 
later the mate on the bridge lieard two blasts of a whistle of a steamer, and 
immediately saw her headlight appear on the port bow; that thereupon he 
souuded four blàsts and stopped the engine of the sehooner, but the approach- 
ing -cesse], the steamshlp Columbia, was across the schooner's bow, and was 
struck by the latter uot far from her stern, with the resuit that she sank, 
and the steam schooner was badly damaged. 

The pétition alleged that the amount of loss caused by the sinkiug of the 
steamer, to vî'lt, the value of the steamer and its cargo and baggage on board, 
was far in excess of the interest of the petitioner in the said steam schooner ; 
that a number of lives were lost by reason of the collision ; that some time 
during the afternoon of the 21st the steamer George W. Elder came and took 
the steam schooner in tow and tovved her to the port of Eurêka ; that the 
collision and the loss, damage, and Injury resulting therefrom were done, oc- 
casioued, and incurred without the consent or prlvity or knowledge or de- 
sign or neglect of the petitioner or any of its directors, ofBcers, or servants ; 
that no freight was earned by her, and none was pending at the time of the 
disaster ; that the owners of the Elder claim salvage against the San Pedro 
for the service rendered in towing her to Eurêka ; and that other persons 
will make daims against her for damages suffered by them, ail of which 
exceed in amount the interest of the petitioner in the said steam schooner. 
The San Francisco & Portland Steamship Company, the owner of the steam- 
shlp Columbia, made answer to the pétition, and presented its claim for the 
loss and damage sustained by It. It denied that the San Pedro was in ail 
respects or at ail seaworthy for said voyage, or was properly manned with a 
compétent master, or compétent offlcers or crew, and it denied that the 
Columbia was in fault, and it alleged that the accident résulter! from nég- 
ligence and carelessness of the petitioner, that the master of the schooner 
was incompétent, and her owner, the petitioner, Unew that he was incompé- 
tent and had notice and knowledge thereof wheu it placed hhn in command 
of said schooner, and it knew that the schooner was iiot properly manned 
or ofHeered or equipped for the said voyage. Certain claimants against the 
petitioner also made answer, settlng forth suhstantially the défenses that 
were alleged in the answer of the San Francisco & Portland Steamship Com- 
pany. The Boston Marine Insurance Company, the appellant herein, also 
denied upon information and belief that the San Pedro was seaworthy or 
that she had a comjietent master or compétent offlcers or a full crew on 
board, and it alleged that at the time of the collision she was proceeding 
at full speed througb a fog. 

Upon the Issues and the testimouy, the court rendered a final decree in 
which the following findings of fact are recited: (1) That the steiim schooner 
San Pedro, when she left Eurêka upon her voyage referred to in said péti- 
tion, iacked one deck hand of a full crew. (2) That the failnre to hâve a 
full crew did not contribute to the collision referred to in the pétition, or to 
any loss resulting therefrom ; that the collision meutioned in the pétition 
and ail loss, damage, and injury resulting therefrom were oceasioued and 
occurred without the prlvity of the petitioner. (ft) That said collision be- 
tween the San Pedro and the Columbia was oecasioned by the mutual fault 
of the San Pedro and the Columbia in not going at a modéra te rate of speed 
through the fog prevalliag at the time and place of said collision. And the 
court decreed that the petitioner was entitled to limit its liabillty in an 
197 F.— 45 
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amount not exeeeding its Interest In the San Pedro and her frelght pending, 
to wlt, In the sum of $16,500, with interest thereon from July 20, 1907, at 6 
per cent, per annum, and the court In the decree fixed the àmounts which 
Bhould bç allowed to the respective claimants. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, 
Cal., for appellants. 

Page, McCutchen, Knight & Olney, Ira A. Campbell, and William 
Denman, ail of San Francisco, Cal., for appellee Metropolitan Red- 
wood Lumber Co. 

Knight & Heggerty, of San Francisco, Cal., for appellee San Fran- 
cisco & P. S. S. Co. 

F. R. Wall, Costello & Costello, and George M. Thomas, ail of 
San Francisco, Cal., for certain claimants. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
finding of the court below that the collision between the San Pedro 
and the Columbia was occasioned by the mutualfault of both vessels 
"in not going at a moderate rate of speed through the fog prevailing at 
the time and place of the collision" rests upon testimony received 
in open court, and must be taken as conclusive. 

[ 1 ] On the voyage on which the collision occurred, the San Pedro 
was one man short of the number of seamen required by her certificate 
of inspection, and it is urged that the trial court erred in finding that 
that shortage was not one of the proximate causes of the loss, that, 
if there had been a full crew, a man might hâve been stationed be- 
tween the lookout and the officer on the bridge, to pass the word from 
the former to the latter. But there is no évidence that on any prior 
voyage any such practice had ever been adopted, or that there was 
any necessity therefor, or that such an intermediate lookout would 
hâve been employed if the complément of the crew had been full. 
There was no légal requirement for the use of such an intermediary, 
and there is no proof whatever that the mate did not hear ail the 
calls of the lookout. We think there was no error, therefore, in the 
finding that the shortage of the crew was not a contributory cause of 
the loss. It is to be observed in this connection, also, that the man- 
ager was not privy to, and had no knowledge of, su'ch shortage, and 
that the master and the mate had exercised due diligence to secure 
the additional man needed to take the place of a man who had left 
the vessel at the last rnoment. 

[2] The principal question in the case is whether, upon the évi- 
dence, the court below erred in finding that the collision and the re- 
sulting damage and in jury were occasioned and incurred without the 
privity of the appellee. Itis contended that the master was incompé- 
tent, and that the appellee's manager failed to exercise proper dili- 
gence to ascertain whether or not he was compétent. It does not fol- 
low that the master was incompétent because, on prior voyages, he 
had permitted the steam schooner to run at full speed in a fog. The 
vessel was very slow ; her utmost speed being 71/4 to 8 miles an hour. 
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The master testified that it was his practice, when the vessel was in 
clear water, and he was not likely to meet vessels, to navigate her at 
full speed in foggy weather, and that, if he heard fog signais o£ pass- 
ing or approaching vessels, he slowed down and went by the slow 
bel! until he had passed them. There is no évidence as to the density 
of the fogs through which, prior to the date of the collision, he had 
run at fuII speed. In La Bourgogne, 210 U. S. 95, 125, 28 Sup. Ct. 
664, 674 (52 L. Ed. 973), the court approved the following language 
of Townsend, District Judge : 

"The question of rate of speed in a fog Is one which cannot be deterniined, 
by set rules, but must be left largely to the discrétion of the offlcers of the 
ship. They are Intrusted with the responsibility of the carriage of mails, 
freigbt, and passengers, at the greatest speed which Is consistent with safe- 
ty. Their own lives, as well as those of the passengers and crew, are at 
stake. ïhe détermination of the question, therefore, as to what is to be done 
in ail the varying stages between a light haze and a dense fog, rests upon 
a great varlety of circumstanees and conditions, ail looklng toward the ques- 
tion of what is a modéra te rate of speed in existing conditions." 

The appellants cite the cases of Richelieu Nav. Co. v. Boston Ins. 
Co., 136 U. S. 408, 10 Sup. Ct. 934, 34 L. Ed. 398; The Eri (C. C.) 
140 Fed. 123 ; and The Cygnet, 126 Fed. 742, 61 C. C. A. 348. In 
the first of those cases, the action was upon a policy of marine insur- 
ance which excepted "losses and périls occasioned by want of ordinary 
care and skill in navigation, or by want of seaworthiness." The ves- 
sel had stranded several miles off her course, and the trial court had 
charged the jury: 

"If you flnd that this vessel was stranded by reason of want of ordinary 
care and skill in her navigation, or by reason of a defective compass, plain- 
tifE is not entitled to recover." 

The Suprême Court held that the instruction was properly given, 
and indeed it is difficult to conceive how it could be contended other- 
vvise in view of the express language of the policy. But there was 
in that case no finding of incompétence, and the charge of the court 
had référence to the particular action on the policy. It throws no 
light on the question of the construction of the statute which provides 
for limitation of liability. 

In the case of The Eri, the accident happened through the mas- 
ter's négligent failure to ascertain from a book of instructions, which 
he had, that he would meet controlling westerly currents in the vicinity 
of a certain reef. In applying the provisions of the Harter Act (Act 
Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]), 
the court said: 

"The évidence should show what man the master was, or at least what 
qualities had the owners a right to ascribe to him, using the diligence to as- 
certain them demanded by the act. * * • jf jije act is applicable, and 
the owners did In fact use proper^ diligence in the sélection of the master, 
they are acquitted ; but the observance of such diligence is a condition pré- 
cèdent to their release." 

There was no showing of such diligence in that case, and, for want 
thereof, the owners were denied the benefit of the Harter Act. 
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, _ In/the case of 'fhe Cygilet,' ît was held that tîle act of gross nég- 
ligence on tfie; part ,of the mastef,. whîch caused the disaster, raised 
so strong a presumption that hè was nbt compétent as practically to 
thrpw the burd'en on the petitioners to establish the proposition that 
they uséd due diligence with référence to his sélection, and the court 
'h^ld, m applying the provisions of tlie Harter Act, that that burden 
hàd not been sustained; the petitioners therein having, thought it sufS- 
cient, to maintairi their case, thàf the owners liad no knowledge or 
reason to believe that the master was not Compétent. But in the prés- 
ent case, to sUstain the pétition, the ' record contains évidence which 
we consider sufficient to prove not only that the master had had ex- 
périence for many years, but that diue inquiry was made as to his 
fitness before he was employed by the appellee's agent. 

Nor do we think the évidence sustains the contention that the mate 
was incompétent. Eté was employed upon letters of recommendation 
from the Hammond Lumber Company, a corporation engaged in the 
same business as that of the appellee, and he held a master's license. 
AU that appears against his record is the fact that just before the 
collision he was running the San Pedro at an improper speed, and 
failed tostop her engines upon first hearing the Columbia's fog sig- 
nais, and failed to observe necessary précautions to prevent a colli- 
sion. In The Elton, 142 Fed. 367, 73 C. C. A. 467, the court said : 

"It Is a common expérience tbat a worknian, be he ever so compétent and 
Bkillful, may at some tiiue and on some occasion fail to live up to his own 
standards." 

In Southern Pacific Co. v. Hetzer, 68 C. C. A. 34, 135 Fed. 280, 1 
L. R. A. (N. S.) 288, it was said: 

"But spécifie acts of négligence or lack of skill or of incompétence, of which 
the master had no notice or knowledge prier to the alleged accident, are In- 
admissible to establish incompétence of a servant who Is employed with due 
case." 

Nor does the évidence show that the négligence in navigating the 
steam schooner at full speed in the fog w.as with the privity of the 
appellee's manager. He vvas not présent, and it was shown that he 
never knew that the vessel had been run at full speed in a fog, and 
had never heard of any violation of law on the part of the captain 
of the schooner. In La Bourgogne, 210 U. S. 122, 28 Sup. Ct. 673, 
52 L. Ed. 973, it was said: 

"Wlthout seeklng presently to deflne the e.xact scope of the words 'privity' 
and 'knowledge,' it is apparent from what has been said that it bas been long 
since settled by this court that mère négligence, pure and simple, In and of 
itself does not necessarily establish the existence on the part of the owner of 
a vessel of privity and knowledge withln the meanlng of the statute." 

[3] But it is contended that the record does not show that the 
président and manager of the appellee had, as manager, the requisite 
knowledge to carry on the business in which the San Pedro was en- 
gaged, or to employ her officers. The appellee was a Michigan cor- 
poration engaged in manufacturing lumber at a mill some 20 miles 
inland from Eurêka. Its product was carried to that port by rail, 
and thence was carried by water to San Francisco. For this purpose 
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the appellee, some six months betore the collision, purchased the 
San Pedro. Thomas J. Atkinson, as the président and manager, 
acted for the appellee in purchasing the vessel, and in attending per- 
sonally to the détails connected with the opération thereof. It is 
contended that the évidence proved fhat he lacked the capacity to 
do this, and it is argued that, in order to be compétent to manage 
a Vessel, one must know something about the "vessel business" and be 
able to judge of the competency of the people whom he is to employ, 
and that, in order to use intelligently the reports of employés con- 
cerning the fîtness of a vessel and the proper equipment thereof, he 
must know how to manage vessels and know something of the dan- 
gers and difficulties to be provided against in navigating the same. 
It may .be conceded that Atkinson did not possess ail thèse qualifica- 
tions. He was a business man, and, as such, for four years he had 
been the manager of the appellee's business. But we cannot concède 
that an owner of a vessel, in order to be entitled to limit his liability 
under the statutes, must, before sending his vessel on her way, acquaint 
himself with the science of navigation, or acquire expert knowledge 
concerning his vessel, its equipment, its machinery, or the necessary 
crew therefor, or must place between himself and the master an inter- 
mediary who shall possess such knowledge, and our attention has been 
directed to no authority which so holds. In Moore v. American Trans- 
portation Co., 24 How. 1, 16 L. Ed. 674, the court said : 

"The act was designed to promote the building of ships and to encourage 
persons engagea lu the business of navigation." 

And in La Bourgogne, the court affirmed that the law was to be ad- 
ministered in a spirit of fairness with the view of giving to shipowners 
the full benefit of the immunities intended to be secured by it for the 
encouragement it will afford to commercial opérations. 

In Norwich Co. v. Wright, 13 Wall. 104, 121 (20 h. Ed. 585), Mr. 
Justice Bradley said: 

"The great object of the law was to encourage shipbuildlng and to induce 
capitalists to invest money in this branch of industry. Unless they can be 
induced to do so, the shipping interests of the eountry must flag and décline. 
Tho.se who are willing to manage and work ships are generally unable to 
bulld and fit them. They hâve plenty of hardiness and Personal daring and 
enterprise, but they hâve little capital. On the other hand, those who bave 
capital and Invest It in ships incur a very large risk in exposing their prop- 
erty to tbe hazards of the sea, and to the management of seafaring men, 
without making them liable for additional losses and damage to an Indeflnite 
amount." 

In Quinlan v. Pew, 56 Fed. 118, 5 C. C. A. 444, Judge Putnam said: 

"We are also constrained to the belief that this statute, which the Suprême 
Court directs shall be interpreted broadly, has regard for the usual necessi- 
ties of the occupations of life, and in that respect intends that owners may 
avall themselves of tbe proper facilitles common to business men, and be 
relleved, so far as it is concerned, whenever and so far as they hâve ap- 
pointed a suitable représentative, be he master, consignée, or otber agent, to 
supervise the shfp, either at sea or at the home port, or otherwise, and either 
for fittlng her away, or navigating her after she Is so fltted away. The law, 
for the purposes of this case, cannot make a distinction between the owner 
who has but one vessel and tlme and opportunity to give it his personal at- 
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tenCion, uni the owner who has many vessels, or wliose necessitles call 
hlm long distancés from his résidence, or whose inflrmities, sickness, inex- 
périence, or sex renders him or her incapable of attention to affairs of thls 
nature." 

In The Annie Faxon, 75 Fed. 312^ 21 C. C. A. 366, this œurt said: 

"When we consider the purpose of the law whieh Is under considération, 
and the construction that has been given to itby the courts, it is obvions that 
the managers of a corporation whose business is the navigation of vessels 
are notrequired to hâve the skill and knowledge which are demanded of the 
Insi)ector of a boiler. It is suffleient if the corporation employ, in good f aith, 
a compétent person to make such inspection. When it has employed such a 
person in good faith, and has delegated to him that branch of Its duty, its 
lia.bility beyond the value of the vessel and freight ceases, so far as concern 
Injuries from defects of which it has no knowledge, and whieh are not ap- 
parent to the ordinary observer, but which require for their détection the 
skill 6f an expert." 

Upon the recommendàtion of Capt. Johnson, master of the steamer 
laqua, and after having made inquiries as to Capt. Hansen's capacity, 
and after having learned that Capt. Hansen had been for seven years 
in thç service of the Alaska Packer's Association, four years of 
which he had served in the capacity of master of the steam schooner 
Unimak, and as such, aside from other voyages, had taken the schooner 
from 16 to 18 trips between Eurêka and San Francisco, the appellee's 
manager engaged Capt. Hansen, whô was at that time a duly Hcensed 
master. There is no évidence that Capt. Hansen was then reputed to 
be incompétent, or that any f urther inquiry would havè developed évi- 
dence that he was, and we find that, two years after the colHsion, which 
is thé sùbject of this suit, Capt. Hansen was again in Cômmand of 
the TJnimak, with his master's license unrevoked. In this respect 
the case differs materially from MacGill v. Michigàn S. S. Co., 144 
Fed. 788, 75 C. C. A. 518, in which this court denied limitation of 
liability on the ground that the Steamship Company hâd introduced 
no testimony to show that the man whom it placed in charge of the 
altérations on the vessel whereby it was changed from a coal burner 
to an pil burner, resulting in explosion and loss, was compétent, or to 
indicate that the company had at ' any time made any inquiry as to 
his knowledge of the dangerous agent they were abôut to introduce 
upon their vessels, or his fitness to handle it. The case is clearly dis- 
tinguishable also from Parsons v. Empire Transp. Co,, 111 Fed. 202, 
49 C. C. A. 302, cited by the appellants. In that case one Patterson, 
an inexperienced man, as was well known to the Transportation Com- 
pany, was made the company's manager and was allowed to act as 
gênerai superintendent of ail of its business at St. Michaels, and .to 
control its entire fleet in those waters. He personally attended to 
the shipping of certain freight to be carried to Nome, and loaded the 
same on a river barge which was wholly unfit for Such a voyage at 
that season of the year. This court held that his knowledge must be 
regarded as the company's, knowledge, and his acts as the acts of the 
company, and denied limiiation of liability, holding that the statutes 
were not intended to relieve shipowners of responsibility "for their 
own willful or négligent acts." 
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[4] It is contended that the San Pedro was unseaworthy because 
of the location and noise of her oil burners, and that the noise was 
so great as to prevent the officer on the bridge f rom hearing the calls 
of the lookout, or the fog signais of approaching steamers. The évi- 
dence is that the San Pedro when purchased by the appellee had the 
oil burner apparatus which was in common use in vessels of her class, 
and that she continued to use the same. The testimony of the experts 
is convincing that the burners were of the type that was in customary 
use ©n such vessels. The question of the unseavi'orthiness of a vessel 
on account of her equipment is largely determined by custom and 
usage. The Titania (D. C.) 19 Fed. 101 ; The Indrapura, 190 Fed. 
711, 112 C. C. A. 351. Both the mate and the second mate testified 
that they had no difficulty in navigating the vessel on account of the 
noise of the burners. The master who had commanded the San 
Pedro in 1909 testified that the oil burners did not interfère with deter- 
mining the direction of sounds, and Capt. Pillsbury, Marine Surveyor, 
who had had 18 years' expérience as master mariner, described experi- 
ments which he had made which showed that, with the oil burners 
going, it was possible, not only to hear the whistles of distant vessels, 
but to ascertain the direction from which the sounds came. 

[5] After the collision, the deck load of the San Pedro was jet- 
tisoned, and the vessel was kept afloat only by the lumber in her hold. 
She was picked up by the Elder, and at some risk and hazard was 
towed into a port of safety, and the Elder was allowed $4,000 for 
salvage. The court below referred to a commissioner the question 
of the value of the San Pedro immediately after the collision, and the 
value of the freight pending at the time of the collision. Upon the 
testimony taken by the commissioner, he reported that the value of 
the vessel when brought into the port of Eurêka in her disabled con- 
dition was $22,000, that a fair estimate of the expense and cost of 
taking her to that port, together with a reasonable sum on account of 
the risk and the hazard to which she might be subject, affecting her 
then value, and on account of such hazard as the conditions existing 
at that time would make it reasonable to suppose might attend the 
work of salving her, so affecting her value, to be the sum of $.S,500, 
leaving the value of the vessel immediately after the collision $16,509. 
It is contended that it was error to deduct from the value of the vessel 
after she arrived at the port any more than the sum which was sub- 
sequently allowed for salvage. It is not denied that the value of the 
vessel was to be determined at the place where she was immediately 
after the collision, and where her voyage ended; but it is said that 
the sum actually allowed for salvage is ail that should be deducted 
therefrom. 

In Pacific Coast Co. v. Reynolds, 114 Fed. 877, 52 C. C. A. 497, in 
a case where a ship was stranded on a reef and so injured as to ter- 
minate her voyage, this court held that a petitioner for limitation of 
liability must pay the value of the vessel as she lay upon the rocks 
and the amount of her freight then pending, if any; that her value 
for such purposes was not affected by the resuit of any subséquent 
salvage opération, whether undertaken by the owner or by others; 
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and that where, at great risk, hazard, and expense, the owner suc- 
ceeded in rescuing lier and having her tovved to a port where she was 
valued, there must be deducted from such valuation not only the ex- 
pense incurred in her rescue, but also an allowance on account of the 
risk and hazard of the salvage undertaken, which clearly affected her 
value as she lay before such opérations were commenced. 

We see no reason to départ from the rule so declared in that case. 
The question is : What was the value of the San Pedro as she lay ont 
at sea in her disabled condition, immediately after the collision? In 
determining that question there must necessarily be taken from her 
value not only the cost of salvage, but an allowance for the risks 
affecting the probability of her rescue. There was danger of cap- 
sizing. There was danger of the wind driving her in .shore. There 
was danger of fire, for her lumber in the hold had become saturated 
with oil which had leaked from the forward tank. There were other 
dangers incident to the undertaking of bringing her into port, ail of 
which affected her value as she lay stillafloat but helpless after the 
collision. The voyage was then ended. Said the court in City of 
Norwich, 118 U. S. 468-492, 6 Sup. Ct. 1150, 1156 (30 L. Ed. 134): 

"Thelr liability is fixed when the voyage Is ended. The subseiinent history 
of the wreck can only furnish évidence of its value at that point of time, 
and it maltes no différence in this regard whether the salvage is effected by 
the owners or by any other iiersons." 

[6] It is earnestly insisted on behalf of certain of the claimants 
that the court below erred in decreeing that ail the claimants share 
pro rata in the fund irrespective of their claims to priority as lien 
claimants or otherwise, and that the court disregarded the fifty-fifth 
admiralty rule (29 Sup. Ct. xlvi), which provides as foUows: 

"Proof of ail claims vk'hlch shall he presented in pursuance of said moui- 
tlon shall be niade before a commlssioner, to be desiguated by the court, sub- 
Ject to the rlght of any person interested to question or controvert the same ; 
and upon the conipletlon of said proofs, the connnissioner shall make report 
of the claims so proved, and upon confirmation of said report, after hearing 
auy exceptions thereto the moueys paid or secured to be paid into court as 
aforesaid, or tlie proeeeds of said ship or vessel and freight (after payment 
of cost and expense), shall be divided pro rata amongst the several claim- 
ants in proportion to the amount of their respective claims, duly proved and 
conflrmed as aforesaid, saving, however, to ail parties any priority to which 
they may be legally entitled." 

It is urged that the rule has the force of a statute, and that it must 
be read as part and parcel of section 4284 of the Revised Statutes. 
That section provides that, upon the surrender of the vessel, the pro- 
eeeds shall be distributed among the claimants "in proportion to their 
respective losses." 

In The Catskill (D. C.) 95 Fed. 700, Judge Brown said : 

"It is further contended, inasmuch as by tlie law of the States of New York 
and New Jersey no liens are given for death claims, while a maritime lien 
does exist for the damages received by the Catskill, that this entitled the 
Catskill to a priority for her claim over the death claims. I cannot sus- 
tain this contention. Section 4284 of the Revised Statutes, providing for the 
distribution of the proeeeds upon a surrender of the vessel, déclares that tbe 
tfroceeds shall be distributed among the claimants 'in proportion to their re- 
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spective losses,' and no distinction Is made between the différent kinds of 
damage, whether to property or person. Injury to person and loss of lite 
are held to be elaims within the scope of the statute (In re Long .Island 
North Shore l'asseiiger & Freight ïransp. Co. (D. C.) 5 Fed. 599, 624 ; Butler 
V. Steauiship Co., 130 U. S. 527, 552, 9 Sup. Ct. 612, 32 L. Ed. 1017), and re- 
covery in personam agalnst tlie owners of tlie vessel for loss of llfe is re- 
strained upon the surrender of the vessel in proceedings under the statute 
(section 4285). It is évident, therefore, that the statute not only makes the 
fund derived from the sale of a vessel applicable to ail elaims pro rata (see, 
also, rule 55 in adniiralty), but that it bars ail other reniedy. The necessary 
effect of this is to make every admissible clalm a statutory lien upon the fund. 
The fund must be distributed, therefore, according to the statute itself, i. e., 
pro rata among the elaims arisiug from the collision (Butler v. Steamslilp Co., 
supra; The Maria and Elizabeth Ll>. C] 12 Fed. 627), saving any spécial 
équitable rights as between the parties." 

In La Bourgogne, 210 U. S. 110, 139, 28 Sup. Ct. 664, 52 L.'sd. 
973, it appears that the court considered the rights of claimants whose 
elaims were diverse, such as those in the case at bar, and recognized 
the right of ail to share in the fund pro rata. As against the force 
of that portion of the décision as a précèdent, it is urged that the 
question of priority was not under considération in that case, and 
that the fifty-fifth admiralty rule is higher authority than the court's 
décision, and that the last clause of the rule "saving, hovvever, to ail 
parties any priority to which they may be legally entitled," expressly 
recognizes -the distinction between elaims which it is urged should 
hâve been observed by the court below in distributing the fund in the 
présent case. But we find in the décision in La Bourgogne Case the 
court's own construction of its rule, together with its construction 
of the statutes, and the conclusion we reach is that, whatever may be 
the meaning and scope of the last sentence of the rule, it was not in- 
tended thereby to enlarge or alter the piain meaning of the statutes. 
The construction of the statutes and the rule adopted by Judge Brown 
in The Catskill Case was folio wed in The Mauch Chunk (D. C.) 139 
Fed. 747, and by the Circuit Court of Appeals for the Second Circuit 
on the appeal of that case (154 Fed. 182, 83 C. C. A. 276). 

[7] Error is assigned to the déniai of a proctor's fee for each claim- 
ant represented by the proctors at the hearing. The court below held 
that a proctor representing more than one claim on the final hearing 
was entitled to tax but one docket fee, and he cited prior décisions of 
that court in which that rule had been followed. Section 824 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 632) allows a docket fee 
to proctors on a final hearing in admiralty, and it would seem that its 
meaning is that it is a fee to be allowed the proctor as an incident to 
his appearance and service in court on the hearing, and not as a fee 
for appearing for each client whom he represents. This was the view 
taken by Judge Benedict in The Médusa (D. C.) 47 Fed. 821. In 
that case the owner of the Médusa libeled a tug for collision, and the 
owner of the tug filed a libel against the Médusa for damages arising 
out of the same collision. Separate stipulations and separate answers 
were filed, and the two causes proceeded to hearing as two separate 
suits. The court said : 

"As the causes were heard together, one proetor'B docket fee should be al- 
lowed." 



714 197 FEDEEAL REPORTER 

In The H. C. Grady (D. C.) 84 Fed. 226, where a number of libels 
against tlie same vessel, represented by the same proctor, were Con- 
solidated and heard at the same time, Judge De Haven held that but 
one docket fee should be allowed, and he subsequently made the same 
ruling in The Mount Eden (D. C.) 87 Fed. 483. In The Gordon Camp- 
bell (D. C.) 131 Fed. 963, 14 libels were filed by four différent proc- 
tors. The court Consolidated the claims for hearing and said: 

"The adjudicated cases upon the subject o£ costs in admiralty do not per- 
mit allowing to a proctor, who represents more than one pétition, separate 
docket fées." 

In The Stanley Dollar, 160 Fed. 911, 88 C. C. A. 93, this court said: 

"Where the libels are Consolidated, as In the présent instance, but one 
docket fee can be allowed." 

Counter to this line of décisions is the décision in Re Excelsior 
Coal Co. (D. C.) 136 Fed. 271, where it was held, in a proceeding for 
a limitation of liability, that each separate person claiming damages 
and recovering the same is entitled to a separate proctor's fee pay- 
able by the stipulators for costs and not out of the fund. That rule 
was affirmed by the Circuit Court of Appeals (142 Fed. 724, 74 C. C. 
A. 56), bût in neither case was there a référence to or a discussion of 
prior adjudications. , We are of the opinion that the true construction 
of the statute is as it was first stated by Judge Benedict in The Médusa, 
and by this court in The Stanley Dollar, that it is a fee for the proctor 
for his appearing in Court On a final hearing, and that proceedings 
on a pétition for a limitation of liability are necessarily in their very 
nature a consolidation of actions. 

[8] Nôr do we find that the court erred in ordering that the cost 
of issuing and publishing the monition be paid out of the fund. AU 
that the petitioner in such a case is required to pay is the expense in- 
curred in availing himself of the act of Congress, the cost of filing the 
pétition and stipulation for costs and value, and thè expense of ap- 
praisal, etc. In The W. A. Sherman, 167 Fed. 976, 93 C. C. A. 228, 
the Circuit Court of Appeals for the Second Circuit said : 

"The cost of bringlng in the credltors, such as flllng, issuing, and publish- 
ing the monition, should be paid out of the fund, on the princiide that it 
should administer itself, and this duty to administer Itself applies even when, 
the petitioner betng held not llable, there is no other distribution than to re- 
tum it to him." 

We find no error. 
The decree is afïirrried. 
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GARRBTT v. LOUISVILLE & N. R. CO. 

(Circuit Court of Appeals, Slxth Circuit. July 17, 1912.) 

No. 2,208. 

1. Courts (§ 37*)— Fedekal Courts — Jubisdiction— Waiveb. 

Want of jurisdiction In a fédéral court of the subject-matter cannot be 
waived by tbe parties. 

[Ed. Note.— For otber cases, see Courts, Cent Dig. |§ 147-151; Dec. 
DIg. § 37.»] 

2. Appeal and Bbkor (§ 185*) — Courts — Objections to Jurisdiction. 

Where, In an action for death of a brakeman eraployed on an Inter- 
state freight train, the déclaration averred tliat deceased met his deatU 
wbile in the employ of the défendant company and while it was engaged 
in Interstate commerce, such averments rendered the Second Employer's 
Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 
1911, p. 1322]) alone applicable, and, both parties having accepted the 
jurisdiction of the trial court, nelther could object on appeal that the suit 
was Improperly removed to a fédéral court in a district of which the de- 
fendant was not a résident. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dlg. §§ 116&- 
1178, 1375; Dec. DIg. i 185.*] 

3. Death (§ 10*)— Suevival op AonoN — Emplotee's Liabii-itt Act— Damag- 

es ACCRUING TO DECEDENT. 

Second Employer's Uability Act Cong. April 22, 1908, c. 149, 35 Stat 
65 (U. S. Comp. St. Supp. 1911, p. 1322), provides that a carrier engaged 
In Interstate commerce shall be llable in damages to any person suffer- 
ing injury whlle he Is employed by such carrier in such commerce, or. 
In case of death of such employé, to his or her Personal représentative 
for the benefit of the surviving widow or husband and chlldren of such 
employé, and. If none, then of such employ é's parents, and, if none, then 
to the next of lîin dépendent on such employé, for such injury resulting 
In whole or in part from the négligence of any offlcers, agents, etc., of 
the carrier. Held, that where a brakeman, while engaged in Interstate 
commerce, received injuries from which he sufifered great pain before he 
died, his right of action for such suffering did not survive to his parents, 
but a new and différent right of action, to wlt, an action for death, was 
created in favor of Jiis parents or the other beneficiaries stated. 

[Ed. Note. — For other cases, see Death, Dec. DIg. § 10.*] 

4. Death (§ 85*) — ^Wbonqful Death — Spécial Damages — Employer's Lia- 

bility Act. 

Second Employer's Liability Act Cong. April 22, 1908, e. 149, 35 Stat 
65 (U. S. Comp. St Supp. 1911, p. 1322), provides that in case of an injury 
to a person employed by an Interstate carrier in such commerce, or in 
case of death of such employé, the carrier shall be llable to his or her 
Personal représentative for the benefit of the surviving widow or husband 
and chlldren of such employé, and, if none, then to such employé's par- 
ents, and, if none, then to the next of kln dépendent on such employé for 
such injury resulting In whole or in part from the négligence of any of 
the carrier's offlcers, agents, etc. Held that, in an action for an employé's 
wrongful death under such act the beneficiaries were not entitled to re- 
cover solatium for distress of mlnd ; their damages being limited to thelr 
pecuniary loss resulting from the employé's death. 

[Ed. Note. — For other cases, see Death, Cent Dlg. S 111 ; Dec. Dig. { 
85.*] 

*For other eue» ■•• same toplc & ! ntmbsb In Dec. & Am. Dlgi. 1907 to date. £ Rep'r Indexes 
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5. Death (§ 77*) — Wbonqful Death — Riqhts of Bknefioiabt — Pecuniaby 

Injuby. ; > 

Décèdent, a young, unmarried man, strong In physique and health, 
was klUed as the resuit of: Injuries sustained whlle engaged as a brake- 
man on one of defendant's trains In Interstate commerce. He lived with 
hls father and mother on a farm conslstlng of 1,800 acres. Prlor to his 
work on the rallroad, décèdent had successfuUy managed tbe farm ; hls 
father, who was 71 years' of âge and growing feeble, being unable to do 
so. When he went away to work on the railroad, he stated that he would 
be back to gather the corn. He did not receive wages from his father, 
but: was In the habit of receiving nioney from hlm when he desired It. 
Held, sufflclent prima facle proof that the father had a reasonable ex- 
pectancy of beneflt from the contlnuance of decedeut's life, which, wlth 
proof of the value of such beneflt, was susceptible of estlmate of the 
pecunlary loss to the father and the mother, who was some eight years 
younger, as showlng the damages they were entitled to recover for his 
wrongful death. 

[Ed. Note.— For other cases, see Death, Cent. Dig. § 96; Dec. Dlg. § 
77.»] 

6. Death (J 52*) — Empioteb's Liability Act— Damages— Pleading. 

Second Employer's Liability Act Cong. April 22, 1908, c. 149, 35 Stat. 
65 (U. S. Comp. St. Supp. 1911, p. 1322), provides that a carrier engaged 
In Interstate commerce should be liable in damages to any person sufCer- 
Ing injury while employed by the carrier in such commerce, but. In case 
of death of such employé, to his or her Personal représentative for the 
beneflt of the surviving widow or husband and children, and. If none, 
then to the next of kiii dépendent on such employé, etc. Held that, while 
damages to a widow and ehlldren of an employé killed while engaged in 
Interstate commerce might be presumed, no such presumptlon could be 
indulged wlth référence to other beneflciarles named in the statute, so 
that whçre the décèdent left no widow or children, but left parents as 
hi^ surviving next of kin and beneflciarles, a déclaration for wrongful 
death under the statute was def ectlve for f allure to allège tacts showlng 
that they sustained pecunlary injuries by reason of his death. 

[Ed. Note.— For other cases, see Death, Cent. Dig. ,| 69; Dec. Dlg. S 
52.*] 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Action by C. W. Garrett, administrator qi T. W. Lewis, Jr., 
against the Louisville & Nashville Railroad Company. Judgment for 
défendant, and plaintiff brings error. Reversed cônditionally. 

This action was orlginally brougbt in the circuit court of Houston couuty, 
Tenn., and on pétition of the railroad company was removed to the court be- 
]ow. The déclaration contains three counts, and in each It is alleged that 
"plaintiff Is a citizen of the state of Kentucky, and is the administrator of T. 
W. Lewis, Jr., by appolntment of the couuty court of Stewart county, Tenn."; 
that défendant Is a corporation under the laws of the state of Kentucky; that 
at the time in question, September 27, 1909, défendant was engaged In com- 
merce between the states of Kentucky and Tennessee and other states ; and 
that deceased was on that date in the eniploy of the company as a brakeman 
on one of Its freight trains, and throngh négligent télégraphie orders the train 
was brought into collision wlth auother freight train of the company whloli 
resulted in the death of plalntiff's Intestate. The allege/i négligent acts are 
varlously stated and ascrlbed to the company, Its engineer and eonductor In 
charge of the ttàlh, and two ôf its telegraph opéra tors in sending and readiug 
the dispatch ; that in an effort to save his life by Jumping from, the engiue on 
whiph he was at the tlme rlding, whpn it was seen that collision was immi- 
nent, deceased wlthout fault on his part was caught under the engine and 

•For other cases see same toplc & % numBee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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heM for six hours or inore, siiffering iuteiise ^sony and pain from both 
the weight of the englue and hot wntel- from tlieboiler, in conséquence of 
which he died shortly after the en^'ine was removed from his body. In each 
of the counts. it is alleged : that at the time of hls death deceased was 24 
years of âge, was stroug and vigorous and of fine business «lualiflcations and 
earning capacity ; in the first and second counts that he left surviving him 
T. W. Lewis, his father, and JIrs. T. W. Lewis, his inother ; in the third 
count that he left survirlng him not only hls father and motlier, as stated, 
but also brothers and sisters, whose uames ave not stated. In the first and 
second counts it is alleged that plaintlfC sues for the benefit of decedent's 
parents, and in the third count simply as admluistrator of deceased, but in 
each count for $50,000 damages. 

In the pétition for removal, it is alleged, among other things, that the rail- 
road Company was incorporated by act of the General Assembly of Keri- 
tucky, approved March 5, 1850 (Acts 1840-50, c. 382), was never incorporated 
under the laws of the state of Tennessee, and is an existing corporation un- 
der the laws of Kentueky ; that for the sole purpose of preventing removal 
of the action plaintifC, although a citizen of Kentueky, suèd in his officiai 
•capacity as administrator ; that under chapter 501 of the acts of that state 
of 1903 he was for the purposes of the suit a citizen of Tennessee ; that thls 
is a controversy between cltlzens of différent states; and that the suit is 
brought to recover damages for alleged wrongful klUing of deceased under 
the Second Employer's Liabillty Act of Congress of Aprll 22, 1908, c. 149, 35 
Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322). 

The order for removal states as its basis simply that the pétition wlth 
proper bond was presented before the time the railroad company was re- 
quired by the laws of Tennessee or rules of court to answer or plead to the 
déclaration. Subsequently the railroad company filed in the court below 
pleas of not guilty and contributory négligence, to each of which replicatiou 
was made. Both parties presented évidence, and the cause was tried upon 
the theory that the action was based on the Second Employer's Liabillty Act 
of Congress. At the close of ail the évidence, a motion to direct a verdict 
for défendant was granted; and the case is prosecuted hère upon assign- 
ments of error. 

So far as the record discloses, no motion to remand the cause to the state 
court was made. The act of Tennessee, upon which the railroad company 
founds the averment, as stated, that plaintiff below is a citizen of Tennessee, 
provides that whenever a nonresident of Tennessee qualifies in that state as 
an administrator of a person dying or leaving assets or property in the 
state, "for the purpose of suing and being sued he shall be treated as a citi- 
zen of this state." Acts 1903, p. 1344. 

H. N. Leech, for plaintiff in error. 
John B. Keeble, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1, 2] We take it that no question of jurisdiction of the trial court 
can arise ; for assuming, vvithout deciding, that removal of the cause 
from the state court to the court below was not warranted upon the 
ground of alleged diversity of citizenship (Cincinnati, H. & D. R. Co. 
V. Thiebaud, 114 Fed. 918, 924, 52 C. C. A. 538 [C. C. A. 6th Cir. | ; 
Amory v. Amory, 95 U. S. 186, 187, 24 L. Ed. 428; Continental Ins. 
Co. V. Rhoads, 119 U. S. 239, 240, 7 Sup. Ct. 193, 30 L. Ed. 380; 
McDuffie V. Montgomery [C. C] 128 Fed. 105, 107; Acts of Ten- 
nessee 1903, c. 501, p. 1344) — a matter that the parties could not waive 
(Chi., B. & Q. Ry. Co. v. Willard, 220 U. S. 413, 419, 31 Sup. Ct. 460, 
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S.5' tr.' fe(l. 521)— still the action might originally hâve b'een brought 
and maintained by plaintiff in a fédéral court (Act of Congress August 
13, 1888, c. 866, § 1, 25 Stat. L. 433 [U. S. Comp. St. 1901, p. 508] ; 
Act of Congress April 22, 1908, c. 149, § 1, 35 Stat. L. 65; Second 
Employer's Liability Cases, 223 U. S. 55, 56, 57, Z2 Sup. Ct. 169, 56 
L. Ed. 2>27). True, it is not distinctly alleged in the déclaration that 
the action is based upon the Second Employer's Liability Act; but 
we think this effect must be given to the averments of the déclaration 
that deceased met his death while in the employ of the company and 
while it was engaged in interstate commerce. Such averments ren- 
dered the fédéral act alone applicable, ànd, further, the case was tried 
and dispbsed of below upon that theory. Second Employer's Liabil- 
ity Cases, supra; Smith v. Détroit, T. S. L. Ry. Co. (C. C.) 175 Fed. 
507; Cound V. Atchison, S. F. Ry. Co. (C. C.) 173 Fed. 531 ; Erie R. 
Co. V. White, 187 Fed. 556, 558, 109 C. C. A. 322 (C. C. A. 6th Cir.). 
True, also, through the removal, the silit was maintained in a fédéral 
district of which the défendant was not a résident (Smith v. Détroit, 
T. S. L. R. Co., 175 Fed. 5Ô8, and cases there cited); but since the 
parties could and did accept the jurisdiction of the court below (In 
re Moore, 209 U. S. 496, 505, 28 Sup. Ct. 585, 705, 52 L. Ed. 904, 
14 Ann. Cas: 1164; Kreigh v. Westinghouse & Co., 214 U. S. 252, 
2,53, 29,Sup. Ct. 619, 53 L. Ed. 984; Erie R. Co. v. Kennedy, 191 
Fed. 332, 334, 112 C. C.-A. 76 [C. C. A. 6th Cir.] ; Hubbard v. Chi- 
cago, M. & St. P. Ry. Co. [C. C] 176 Fed. 994, 997; Détroit Trust 
Co. V. Pontiac Savings Bank, 196 Fed. 29, 32 [C. C. A. 6th Cir.]), 
the removal cannot be and is not questioned, 

We thus reach the merits of the case. The motion to direct a ver- 
dict hinged upon a construction of the act of Congress mentioned. 
The issue was, as the léarned trial judge stated, whether the act pro- 
vides for the survival of the action that accrued to the décèdent 
before his death, or for an action to recover damages for the death. 
The trial court took the latter view. As we interpret the assignments 
of error, the issue as stated and the ruling of the court présent the 
principal question that is open hère; that is, whether this is a sur- 
vival act. The errors complained of in substance concern (1) the rul- 
ing out of évidence showing the pain and sufïering of deceased while 
held under the engine; (2) the receiving of évidence "as to the ex- 
pectancy of the deceased's father and mother"; (3) the exclusion of 
évidence of the "pecuniary value of the life," etc. ; (4) the ruling "that 
the déclaration is insufficient to permit évidence looking to the earning 
capacity of the deceased." We may say in passing that the reason 
for this latter ruling was that, while the déclaration avers in two 
counts that the plaintiff sues for the benefit of the parents, it fails to 
allège spécial damages. The court tendered leave to amend the déc- 
laration so as to State the damages claimed to hâve been sustained by 
the father and mother through the death of their son ; but learned 
counsel declined to amend, stating that he would stand on his "con- 
ception of this case." The court then ruled out the évidence indi- 
cated by the assignments, which had been previously admitted subject 
to exception, and granted the motion to direct. 
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[3] Did the action that accrued to the décèdent survive to his par- 
ents? There can be no doubt of the torture that deceased endured 
while under the engine; nor can there be any doubt that rf he had 
survived he would hâve been entitled (if he recovered at ail) to sub- 
stantial damages for that reason and for other reasons equally ob- 
vious. That action either survived to his parents or it did net. The 
act provides that the carrier — 

" • * * shall be liable In damages to any person sufferlng Injury while he 
Is employed by such carrier in such commerce, or, In case of death of such 
employé, to his or her Personal représentative, for the beneflt of the surviv- 
Ing widow or husband and children of such emi)loyé ; and. If none, then of 
such employé's parents ; and, if none, then of the next of kln dépendent up- 
on such employé, for such injury or death resulting in whole or in part from 
the négligence of any of the offlcers, agents," etc. 

It will be observed that the liability imposed is in damages (1) to 
the employé; (2) to the personal représentative, for the benefit of 

(a) the surviving widow * * * and children, and, if none, then 

(b) such employé's parents, and, if none, then (c) the next of kin 
dépendent upon such employé. The damages mentioned are al- 
lowed in favor of différent classes of persons, differently related to 
the deceased employé. The classes vary, and the purpose would seem 
to foUow that the damages should also vary. The damages allowed 
to the injured employé are but declaratory of rights existing at 
common law; the damages allowed to the beneficiaries specified are 
dépendent solely on the statute. It is easy to perceive why ordinarily 
the widow and children would suffer damages greater than would 
the parents or next of kin. Indeed, the next of kin may be many in 
numbers, but none can recover without showing dependency. It is 
therefore hard to discern in this act a législative intent to bestow the 
right of action so declared in favor of the injured employé upon 
thèse classes of beneficiaries alike according as one or another should 
happen to survive the deceased. It is true, as is claimed, that sub- 
sequently to this accident Congress by amendment enacted that "any 
right of action" given by the act to the person injured "shall sur- 
vive to" his Personal représentative, for the benefit of the same 
classes of beneficiaries as those named in the act now in question 
(Act April 5, 1910, c. 143, 36 Stat. L. 291 [U. S. Comp. St. Supp. 
1911, p. 1324]); but that is législation. 

In Fulghamv. Midland Valley R.Co.(C.C.) 167 Fed. 660, 663, Judge 
Rogers, in construing the act now in issue, after speaking of changes 
made in the act to the advantage of the employé, said: "But it will 
be observed on the other hand that the act makes no provisions for 
the survival of that action, so given, for an injury sustained, in the 
event of the death of the injured employé." While that case was 
reversed (Midland Valley R. Co. v. Fulgham, 181 Fed. 91, 95, 104 C. 
C. A. 151 [C. C. A. 8th Cir.]), yet the reason assigned for the re- 
ver^il was the failure toshow négligence of the company; the ques- 
tion of survival of action not being considered. But in St. Louis & 
. S. F. R. Co. v. Duke, 192 Fed. 306, 309, 310, 112 C. C. A. 564, 
567, 568 (C. C. A. Bth Cir.), Judge Adams, speaking for the court. 
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in feffect denied the survivâl theory under the act in question hère, 
saying: 

"The ruie Is thnt compensatory damages only can be awarded in such 
cases as thls.' The aetual' pecuniary loss resulting to the widow and chlldreu 
ocoasioned by thé death of the father Is ail that eau be allowed." 

In Walsh v. New York, N. H. & H. R. Co. (C. C.) 173 Fed. 495, the 
late Judge Lowell, in construing the act (following Judge Rogers' rul- 
ing), said: 

" * * * We must hère hold that the cause of action dld not survive. 
* * * As the statute is In many respects loosely drawn and ambiguous, 
so that the iutent of (^ngress does not ahvays appear clearly, the court is 
justifled in saying that this resuit has been reached with reluctance." 

In Fithian v. St. Louis & S. F. Ry. Co. (C. C.) 188 Fed. 842, 
844, in passing upon the act Judge Trieber said : 

"The importance of havlng the relationship of the parties for whose ben- 
eflt the action is brought sèt out Is apparent from the fact that this act does 
not provide for the survlval of the causé of action whicli the deceased had at 
the tlme of his death, but is a new cause of action solely for the benetit of 
those dépendent upon the deceased. and the nieasure of damages is the pe- 
< uniary loss sustained by those for whose beneflt the remedy is given." 

See, also, Chesapeake & Ohio Ry. Co. v. Dixon, 179 U. S. 131, 
135, 21 Sup. Ct. 67, 45 L. Ed. 121. 

We are constrained to hold that the right of action declared in 
f avor of the employé does not in case of his death survive ; but a 
new and différent right of action is created — an action to recover 
damages for the wrongful death of the employé. 

[4] As regards damages, the right of action in the employé (Lewis) 
involved only conséquences of his injury ; the new right of action in- 
volves only conséquences of his death. Thèse conséquences are dis- 
tinct and must not be confused. For example, the employé's pains 
resulting from the injuries were suffered by him, not by the bene- 
liciaries; and the new right of action furnishes the beneficiaries no 
solatium for their distress ci mind; their damages are measured by 
their pecuniary loss. Hulbert v. City of Topeka (C. C.) 34 Fed. 510, 
513, 514, by the late Justice Brewer; Pennsylvania Railroad Co. v. 
Butler, 57 Pa. 335, 338, per Judge Sharswood; Perham v. Port- 
land Electric Co., 33 Or. 458, 463, 464, 53 Pac. 14, 24, 40 L. R. A. 
799, 72 Am. St. Rep. 730. The inhérent difficulty of estiraating the 
pecuniary value of a life is, of course, universally recognized; and 
it is not surprising that the numerous and familiar efforts of courts 
to lay down rules, with a view of securing practical uniformity in ré- 
sulta, hâve not brought about the end so much to be desired. The prob- 
lem necessa;rily ends in yielding much latitude to the jury in estimat- 
ing damages in such cases, Thiis, in Railroad Co. v. Barrbn, 72 U. 
S. 90, 18 L. Ed. 591, appreciating the nature of the task of estimating 
the damages that would hâve accrued to the injured person had he 
survived (in effect denying survival of that action, 72 U. S. 105);, and 
likewise the daniages that should be accordcd to the beneficiaries ^Sn 
case of his death. Justice Nelson said (at page 106 of 72 U. S.) : 
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"Tliere is difficulty in either case In getting at the pecuniary loss with pré- 
cision or accuracy, more difficulty in tîie latter than in tlie former, but dif- 
fering only in de.s^ree, and in both cases the resuit must be left to turn mainly 
upou the Sound seuse and deliberate judgmeut ot' the jury."' 

That case is much relied on by plaintiff. An Illinois statute was 
involved, and its important sections are quoted in the statement of the 
case. In Dist. of Col. v. Wilcox, 4 App. D. C. 119, it appears that 
the Barron Case was tried below before Justice Davis and Judge 
Driimmond with a jury. The statute is still in force (111. Rev. Stat. of 
1908, c. 70, p. 1184), except as to limit of recovery, and has frequently 
been construed by the Suprême Court of that state ; but whether 
at ail times in harmony with the décision in the Barron Case, or 
to what extent that décision may ultimately be applicable to this case, 
need not now be considered.^ As we understand counsel's chief re- 
liance upon the Barron Case, it is to show that it is not necessary to 
prove in this case that the parents had a légal claim on the deceased 
for support. That case so rules and, in connection with the évidence, 
ought to be an answer to the issue discussed by counsel whether re- 
covery should be limited to nominal damages. The évidence ruled out 
because of failure specifically to allège damages resulting to the par- 
ents from the death impresses us as being sufficient, if believed by the 
jury, to justify recovery for more than nominal damages. 

[5] Thus, as respects damages, there was évidence tending to 
show: That the father was the owner of about 1,800 acres of land 
and the largest farmer in his neighborhood, raising corn, tobacco, 
wheat, hay, live stock, etc. ; that he was 71 years of âge and grow- 
ing feeble ; that he relied on deceased as the manager of this farm ; 
that deceased was strong in physique and health, was well educated 
and possessed of good business qualifications and of aptitude for ail 
kinds of machinery, including such as is used on a farm; that v(^hen 
he went away to engage in railroad work he stated that he would be 
back to gather the corn; that he was unmarried and lived with his 
father and mother as one of the family; that he raised crops of his 
own on the farm, and while he was not in receipt of fixed wages from 
his father, he was in the habit of receiving money from him when 
he desired it. It is safe to say that prima facie this presented a rea- 
sonable expectation of benefit from the continuance of the son's life, 
which, with proof of the value of such benefit, was susceptible of es- 
timate of pecuniary loss to the father, as also to the mother, who was 
some eight years younger than the father. As illustrative of measure 
. of damages where parents were interested as beneficiaries, see Frank- 
lin V. SoUth Eastern Ry. Ce, 3 H. & N. 212, 214; €. & E. I. R. R. 
Co. V. Beaver, 199 111. 34, 38, 65 N. E. 144; North Pennsylvania R. 
R. Co. v. Kirk, 90 Pa. 17; Hutchins v. St. Paul, Minn. & Manitoba 

1 A nuniber of the Illinois cases are referred to in Rhoads v. C. & A. R. 
R. Co., 227 111. 328, 337, 81 N. B. 371, 374 (11 L. R. A. [N. g.] 623, 10 Aïin. 
Cas. lli), the décision in which was made "with the Barron Case in mind," 
and still others in the more récent case of Dukeman v. C, C, C. & St. L. 
R. Ce, 237 111. 104, 86 X. E. 712. See. also, Chicago N. W. R. Co. v. Swett, 
Admr., 45 111. 197, 204, 205, 92 Ani. Dec. 206, decided shortly after the Bar- 
ron Case. 

197 F.— 46 
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Ry. Co., 44 Minn. 5, 10, 46 N. W. 79. As to damages wfiere wîdow 
and minor children were beneficiaries under the act now in question, 
see St. Louis & S. F. R. Co. v. Duke, 192 Fed. 309, 310, 112 C. C. A. 
564. However, since the learned trial judge did net reach the point 
of instructing the jury, it is neither necessary nor proper as a review- 
ing court to attempt, in advance of a judgment on the merits, further 
to particularize as to évidence ruled out, or as to the éléments that 
should be embraced in the measure of damages to be applied in the 
case. An example of this course may be seen in American R. R. Co. 
V. Birch, 224 U. S. 547, 32 Sup. Ct. 603, 56 L. Ed. 879; indced, any 
other course might resuit in passing on matters that might never arise 
in the case. 

[6J As to the necessity for amendment, it is to be observed, as set 
out in the statement, that plaintiff simply sues for the benefit of de- 
cedent's parents in the first and second counts„ and as administrator 
in the third count. He does not allège anywhere in the déclaration 
that the parents of the deceased suffered any pecuniary loss or in- 
jury through his death. The theory seems to hâve been that it was 
necessary to state only facts sufficient (1) to give the court jurisdic- 
tion; (2) to sho\^ the employment of the deceased and the négli- 
gence resulting in his death ; (3) the names of the particular bene- 
ficiaries for whose benefit the suit is brought, and also the amount 
of damages sued for. It may be conceded, for présent purposes, that 
if â widow and children had survived, and the action were maintained 
for their benefit, the^law would présume substantial damages, and so 
dispense with the necessity of spécifie averment in that behalf. Duke- 
man v. C, C., C. & St. L. R. Co., 237 111. 109, 86 N. E. 712. In 
sbme jurisdictions. even the relationship or connection of the ben- 
efîcia:ries is not deemed important in this respect. Eennsylvania Co. 

rY< Coyer, Adm'x, 163 Ind. 631, 72 N. E. 875; Knife & Bar Co. v. 
Hathaway, 17_ O. C. D. 750, 751, and cases there cited. But the 
décèdent in this case was 24 years of âge and unmarried at the time" 
of his death, and we are convinced that the better practice is, at least 
as to such beneficiaries as are involved hère, to require the nature of 
thef.damâges claimed to hâve been sufïered in conséquence of the death 
to:be averred. This results from the conclusion that the action 
WÎtieh; accrued to the- deceased: prior to his death did not survive. 
Wéhave already pointed out that the third class, the "next of kin," 
provided for in the act, .is specifically limited to such as were "dé- 
pendent upon such employé." This provision at. once furnishes the 
token for identifying the beneficiaries and prescribes the condition 

. of jrecovery. Is it to be said that such identification and condition 
rieed not be averred? Since it.is not uncommon expérience that a 
son: past légal majôrity, as well as a minor son, may be an expense 
to his parents, it is more consonant with the reason disclosed by the 
act' ip. respect of next ûf kin to hold that averrilent of pecuniary loss 
or in jury is likewjse necessary iji regard to parents, although de- 
pendence, in the sensé in which the term is used in the statute 
■<vith référence to nçxt of kin, is not essential to a recovery for the 
benefit of parents. 
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In Hurst v. Détroit City Railway, 84 Mich. 539, 547, 48 N. W. 
44, it was held, concerning this class of cases generally, that: 

"It Is neeessary to a recovery in such cases that the pecuniary loss be al- 
leged in thé déclaration and tliat some proof be introduced to establish the 
facts se aUeged." 

See cases there cited; also, Regan v. Chicago, Milwaukee & St. 
Paul Ry., 51 Wis. 600, 601, 8 N; W. 292; Chicago, R. I. & P. R. Co. 
V. Young, 58 Neb. 683, 79 N. W. 556; Norfolk Nat. Bank v. Flynn, 
58 Neb. 253, 78 N. W. 505; Winnt v. I. & G. N. R. R. Co., 74 
Tex. 32, 36, 11 S. W. 907, 5 Iv. R. A. 172; Greenwood v. King, 82 
Neb. 20, 21, 116 N. W. 1128; also, L. & N. Ry. Co. v. Summers, 
125 Fed. 719, 722, 60 C. C. A. 487 (C. C. A. 6th Cir.), where it was 
held unnecessary to allège that the beneficiaries had theretofore re- 
ceived pecuniary benefit' from the deceased; the material question 
being whether they would hâve been likely to receive any if his life 
had not been eut short. 

Ordinarily, it would resuit that the assignments should be over- 
ruled and the judgment affirmed. But we infer from the record 
that the opportunity given to amend wâs declined through counsel's 
misapprehension of the trial court's statements touching the effect 
of averment in relation to pecuniary benefits and damages. The or- 
der therefore is that the judgment will be reversed and a new trial 
awarded (without costs), unless plaintiff through his counsel shall, 
within 60 days after the entering of this judgment, cause written 
notice to be filed with the clerk of this court that fûrther opportunity 
to amend is declined j in that event the judgment will stand as af- 
firmed, with costs. 



JAMES GRIFFITH & SONS CO. v. BROOKS. 

SAMB V. BYLAND. 

(Circuit Court of Appeals, Sixth Circuit June 26, 1912.) 

Nos. 2,222, 2,223. 

1. Master and Servant (§ 286*) — Injubies to Servant — Négligence — Ques- 

tion FOB JUBT. 

Where a company which undertook to restore partlally destroyed build- 
ings engaged an independent contracter to do certain wreeking work 
in which a derrick was required, installed, and ueed by hini, it owed a 
duty to its employés working on the premises under Its orders to see 
that the derrick was properly installed, and to inspect it ; and in an 
action against it by its employés for injuries received from the falliug 
of the derrick through being improiierly fastened, where a casual inspec- 
tion would hâve disclosed the defect, the question of the company's nég- 
ligence was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. %% 
1001, 1006, 1010-1050; Dec. Dig. § 286.*] 

2. Masteb and Servant (§ 286*) — Conteibutoey Négligence — Question foe 

JUEY. 

In actions by employés for injuries from the falling of a derrick 
which was insecurely fastened, the question of whether the employer's 

•For other cases see same topic & \ number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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instruction to enter upon the premlses was such an assurance of safety 
as relieved them from their duty to Inspect the derrick. If such a duty 
existed, was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §S 
1001, 1006, 1010-1050; Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

Two cases, one by Henry L. Brooks, the other by Howard C. By- 
land, both against the James Griffith & Sons Company, a corpora- 
tion. Judgmënts for plaintifïs, and défendant brings error. Judg- 
ments affirmed. 

E. S. Aston, of Cincinnati, Ohio (Prescott Smith, on the brief), 
for plaintiff in error. 

T. L. Michie, of Cincinnati, Ohio (B. E. Graziani and T. R. Sny- 
<ier, on the brief), for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Thèse two cases were by consent 
tried together in the court below. They were brought into this court 
upon separate records and heard and submitted as one cause, the évi- 
dence in both cases being the same except as to the injuries suffered 
by the défendants below, and the cases will be disposed of in one opin- 
ion. The plaintiff in error (hereinafter called Company) is a corpora- 
tion doing business as a building contractor, and the défendants in 
error (hereinafter called plaintiffs) were at the time in question in 
the employ of the company. The cases were for personal injuriés, 
and each resulted in a verdict and judgment in favor of plaintiff. 

[1] The company entered into contract with the owners of cer- 
tain lots abutting on the north side of Fourth street, in Cin- 
cinnati, to restore two adjoining and partially destroyed buildings 
thereon. The buildings had been constructed six stories in height, each 
25 feet in width by 100 feet in depth, and were separated by a brick 
rwall 30 inches in thickness at the ground and tapering to a thickness 
of 17 inches at the top. At the date of the contract, the front walls 
of the buildings were standing and in good condition, except por- 
tions near the top of the sixth story; but a large part of the west 
wall of the west building and the center wall for some distance from 
its north end had been destroyed by fire and a windstorm, as also 
the interior of the west building and the north portion of the east 
building. The front portions of the six floors in the east building 
were in place and seemingly in safe condition; the sixth floor ex- 
tending northwardly from the front about 30 feet and the other 
floors somewhat f urther for varying distances, the second between 
45 and 50 feet, where plaintiffs received their injuriés. It was found 
necessary to take down the upper portions of the front walls and 

*For other casea see same topic & J nvmseb in Bec. A Am. Oigs. 1907 to date, & Rep'r Indexe! 
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parts oî the fragments of stories extending north. For this purpose 
the Company employée! a rigger or vvrecker of buildings (Bishop) 
vvithout reserving, as it is claimed, any right to control or direct 
either him or his work; in short, employed him as an independent 
contractor. Bishop hired the use of what is called a stiff-legged 
derrick, and placed and used it on top of a similar building, standing 
on the east side of and next to the easterly one of the two buildings 
under repair, The derrick fell, breaking down the six fragments 
mentioned. 

Considering the object for which the derrick was brought into use, 
the évidence tends to show that it was defectively assembled and 
fastened in position. The derrick consisted of a revolving mast with 
sills and boom, and was equipped with windlass, etc., for operating 
it. The sills were set at right angles on the roof, one running east 
and west and close to the front of the building, and the other, north 
and south near the west wall. Both were bolted through the roof 
to joists below. The mast was partially sustained by a gudgeon set 
in the junction of the sills and close to the southeast corner of the 
east building then under repair. From the outer end of each sill 
a. pièce of timber, called a "stiff-leg," extended to the top of the mast 
as a support, and each was joined to its sill through an angle iron 
called a "goose neck." The boom was 50 feet in length and used 
for the purpose (among others) of removing heavy coping stones 
from the front walls of the injured buildings to the roof of the 
building on which the derrick stood. 

The fault causing the most complaint respecting the derrick was 
that the stiiï-leg extending eastwardly was not properly fastened to 
its sill. There were three boit holes in the angle iron, and it is 
claimed that three bolts should hâve been used in the fastening, but 
that only one boit was used; and, further, that it was only one- 
half inch, while such bolts should hâve been five-eighths of an inch 
in diameter. There was some testimony tending to show that two 
five-eighths inch bolts were used, but we think the opposing testi- 
mony preponderates. There were other fastenings and other defects. 
But it is not necessary to state further détails, for it is clear that 
this fastening gave way and the derrick fell from a strain caused 
by an attempt made, with the derrick, to loosen a coping stone of 
about 2,100 pounds weight. There was testimony tending to show 
that the derrick would hâve been sufficient for the uses to which it 
was put if it had been properly assembled and securely fastened. 
Its weakness and the great stress exerted by its loads appear to hâve 
centered at the point of the imperfect fastening mentioned. The ex- 
ceptions taken to the charge go only to the parts that relate to "mat- 
ter.s fîxing a liability" upon the company; and, since verdicts were 
rendered for plaintiffs, new trials refused, and judgments entered, it 
must be assumed that if, under the law, the company owed the plain- 
tiffs any duty in respect of the derrick, it neglected to perform it. 

The évidence fails to disclose the terms of employment under which 
Bishop (the rigger) furnished and used the derrick. According to 
Bishop, the parties "had no contract," and the subject is not made 
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clear by James Griffith, to whom the président of tlie company re- 
ferred as the one who employed Bishop. Bishop testified, however, 
that he was in charge of the derrick work and that he controlled and 
paid his men; and the président of the company testified, in answer to 
a question of the court, that he (the président) told Bishop to do 
"what the building inspecter required him to do." In the view we 
take of the case, it is not important what the précise légal rela- 
tions were that existed between Bishop and the company. The 
company caused the derrick to be brought there as one of the 
instrumentalities needed in the performance of its contract to 
restore the buildings. The company knew that the derrick stood 
on the west edge of the building next east of the injured build- 
ings, and that the use of the derrick involved the swinging of the 
boom with its loads over them. It is manifest that, unless the der- 
rick was securely f astened,' such use of it was a menace to perspns 
working within thèse fragments of buildings. In thèse circumstances 
and conditions, the company was carrying on the work within thèse 
fragments. 

As it seems' to us, this case is not wholly conceived or stated when 
it is said that the efïect of the relations between Bishop and the com- 
pany was, as regards the installing and use of the derrick, to ab- 
solve the company from ail responsibility to the plaintiflfs. The con- 
trolling question is whether the company can escape the gênerai rulé 
that it is the master's duty to exercise due care to provide for his 
servants a reasonably safe place in which to work. This rule is! 
founded upon the master's possession and control of the premises in 
which he puts his servants at work. Channon v. Sanford Co., 70 
Conn. 573, 579, 40 Atl. 462, 41 L. R. A. 200, 66 Am. St. Rep. 133.: 
We do not find any évidence tending to show that the company was 
not in possession and control of the premises in question. True, as 
stated, there is évidence tending to show that Bishop was in control 
of his work and men; but the work he was then engaged in doing 
was confîned to the removal with the derrick of the portion of the 
front walls of the injured buildings, beginning at a point about four 
feet below the top at the east end and extending down to the sill 
of the west window of the west building and thence to the end of 
the wall of the sixth story. Neither this nor the privilège of swing- 
ing the derrick with its loads either to the roof of the building on 
which the derrick stood or to points on the premises under repair 
north of the fragments of stories still standing was apparently in- 
tended to exclude the company from the right of possession and con- 
trol derived through its contract with the owners of the property; 
and the fact that at the time the derrick fell the plaintiffs were at 
work on the second floor under orders of the company shows that 
the company's possession and control were not treated as impaired. 
The most that can be said is that the derrick and its opération alone 
were under the control of Bishop» 

What, then, is to be said of the company's duty to the plaintifïs 
and of its performance of: the dùty^ in a situation like this? The 
order given to them to wonkupon the second floor was an assurance 
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of reasonable safety. Simple external inspection would hâve revealed 
the fact that two of the three bolts of the angle iron at the foot 
of the east leg of the derrick were missing. Thèse unfilled holes 
meant the lack of designed fastenings. We hâve been unable to 
discover any évidence tending to show that the company, through 
any of its officers or controlling agents, concerned itself about the 
sufficiency or condition of the derrick, much less that it caused an 
examination of any kind to be made of it. 

^ In Clark v. Iron & Foundry Co., 234 Mo. 436, 450, 137 S. W. 577, 
581, it appears that the company had been employed by the St. L,ouis 
& Suburban Raiiway Company to erect on its premises a coal chute. 
Clark, an employé of the foundry company, was ordered to pass some 
of its guy ropes over and under certain electric feed wires belonging 
to and supported on a pôle of the raiiway company, and while so 
engaged sufïered severe injuries, on account of which the suit was 
brought against both the foundry and the raiiway, and recovery was 
had against the latter, but not the former. The pôle bearing the 
wires was not on the premises on which the coal chute was being 
built; but it was said: 

"The foreman's order to the appellant to ascend the pôle and do the work 
designated was an assurance that the place was reasonably safe for that pur- 
pose." 

It was contended that, since the pôle and wires were not on the 
premises where the work was to be donc, the respondent had no au- 
thority or control over them, and consequently had no right to go 
upon the pôle to inspect the wires, but of this the court said (234 Mo. 
451-452, 137 S. W. 581): 

"This contention in our opinion is unsound, for the reason that the dan- 
gers which malîe the place where the Servant Is required to work unsafe need 
not eonstitute a part and parcel of the place itself, but the danger may, as 
is often the case, be separate and independent of the place Itself, yet so near 
thereto as to make it reasonably certain that persons while working there are 
liable to corne in contact with said nearby danger and be injured thereby. 
The test is not that the place within itself is reasonably safe, but it must be 
reasonably safe from ail internai and external dangers which are liable to do 
injury to the servant. It might be that the building, for instance, in which 
the servant is required towork is unusually strong and has no inhérent de- 
fects or dangers whatever, yet Who would for one moment conteild that the 
sanie building would be a reasonably safe place for people to work if on the 
adjoining lot there stood a much larger and taller building so weakened by 
storm or flre that it was on the véry verge of falling on the smaller." 

The case in which recovery was made is Clark v. Railroad, 234 
Mo. 396, 435, 137 S. W. 583. 

In Wilson v. Hibbert, 194 Fed. 838 (C. C. A. 3d Cir.), Wilson con- 
tracted with the owner of a lot to build and complète thereon certain 
houses; the owner being relieved from any responsibility, etc., and 
the contractor forbidden to "sublet any part of, the gênerai contract 
to construct said opération." Wilson entered into possession of the 
premises for the purpose of the building opération and entered into 
three subcontracts — one for the mason work, one for the carpenter 
work, and another for the plumbing work — each subcontractor agrée- 
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ing to take the place of the principal contracter respecting the work 
so sublet, and to be considered as an independent contracter in re- 
spect of his part of the work and answerable for any loss or damage 
cansed by his agents or employés. Hibbert, while in the employ of 
the subcontracting carpenter, received injuries through négligent work 
of the subcontracting plumber. It was disclosed by the évidence that 
Wilson's gênerai superintendent had supervision over practically ail 
of thé work for Wilspn, but this does not appear to hâve been re- 
garded by the court as controUing, nor does it seem to us to relieve 
the décision of some analogy hère. Judge Gray, in the course of the 
opinion, said (194 Fed. 841): 

"The défendant, as gênerai contracter, necessarily had possession and con- 
trol of the premises, and, though he made what are called independent cou- 
tracts for certain portions of the work to be done, he could not relieve hlm- 
self from liabillty for a dangerous situation, whieh, though created by the so- 
called independent contra ctor, he passively or actively permlts to exist." 

It was held by this court in Toledo Brewing & Malting Co. v. 
Bosch, 101 Fed. 530, 41 C. C. A. 482, that the brewing company 
was liable for damages suffered by one of its employés through the 
act of certain roof repairers who had been directed by the company 
"to do whatever work was necessary on the roof," and who, without 
the knowledge of the company, removed certain weights by which a 
beam was held in place on the roof and used to sustain a puUey and 
attachments for lifting sait to the second story of the brewery; and 
the question, regarded as controlling, was whether, in view of the 
contract between the company and the roof repairers, the doctrine in 
relation to employers and independent contractors was applicable to the 
facts of the case. The conclusion reached was thus stated by Judge 
Clark (101 Fed. 535, 41 C, C. A. 487): 

»* « * xiiat the master Is not relieved from the positive personal duty 
which he is imder to the servant by lèttiug work to a contracter, and that he 
does not avoid liabillty in case the worlc is negllgently done, and the servant 
thereby injured in cotistequence of exposure to a dangerous place or defect 
against which, in the discharge of the master's duty, he should hâve been 
protected." 

In applying the doctrine of liability arising out of the breach of a 
master's positive personal duty,' it is to be observed that there is a 
tendency at times to confuse it with other doctrines equally well 
established, as, for instance, with the f ellow servant rule ; but the 
line of distinction in this behalf is pointed out in décisions of this 
court (Deye v. Lodge & Shipley Mach. Tool Co., 137 Fed. 480, 482, 
70 C. C. A. 64; Kentucky Block Cannel Coal Co. v. Nance, 165 Fed. 
44, 47; 91 C. C. A. 82; Illinois Cent. R. Co. v. Hart, 176 Fed. 251, 
252, 100 C. C. A. 49); and so with the rule that binds an owner of 
property who commits the entire work to be dônè thereon exclu- 
sively to a contrâctbir, from whiçh injurions conséquences will arise 
unless precautioriary measures are adopted (Cbvîngton & Cincinnati 
Bridge Co. v. Steinbrock & Patrick, 61 Ohio St. 215, 223, 55 N. E. 
618, 76 Arn. St. Rep. 375, and cases there cited). It is true that, 
owing to nice shades of différence in facts and cii'cumstances of par- 
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ticular cases of this gênerai character, no definite rule can be laid 
down that would always furnish an easy guide for rightly determin- 
ing to what class of décisions a given case belongs. It is clear enough, 
however, that of the décisions of this court just cited the présent 
case is ruled by the principles of the Bosch and Nance Cases. No 
principle is perceived which involved the intervention of the master 
in producing the fall of the beam in the Bosch Case and the fall of 
the drain pipe in the Nance Case that is not applicable to the question 
whether the intervention of the company was involved in producing 
the misfortune hère. We are confirmed in this view by the récent dé- 
cision of the Suprême Court in Texas & Pacific Ry. v. Howell, 224 
U. S. 577, 582, 32 Sup. Ct. 601, 56 L. Ed. 892. See, also, Bryson v. 
Gallo, 180 Fed. 70, 76, 103 C. C. A. 424 (C. C. A. 6th Cir.). The der- 
rick novir in question was a quasi permanent appliance, requiring care 
in its installation commensurate with the character of the work to 
which it was to be applied. If the company had itself rented 
the derrick and installed and operated it in the same place and work 
in which Bishop located and used it, the company's duty to plaintiffs 
to install the derrick with reasonable care would scarcely hâve been 
questioned ; and it is to misapply the principles of independent con- 
tract to insist that this duty ceased simply because the company 
chose for its own benefit to employ Bishop to do the same thing, 
and, regardless of the safety of its own servants, suffered him to in- 
stall the derrick negligently. The reason for the master's care re- 
maining, its duty also remained. 

This is strengthened by a considération of the duty of the com- 
pany to inspect the derrick. Whether and to what extent a master 
is bound to inspect a given object must of necessity dépend upon the 
nature of the place and work designed for the service. However 
(as respects employment usually attended with danger, unless con- 
ducted with reasonable care), can it be safely assumed that a place 
■or an instrument, either in itself or by reason of its proximity to 
something else, will not be dangerous to the employé if no measures 
are taken to ascertain? 

In Clark v. Iron & Foundry Co., supra, 234 Mo. at page 455, 137 
S. W. at page 583, where an instruction given in the trial court was 
under considération respecting the duty of the company to inspect 
the electrical feed wires in question, before directing Clark, the em- 
ployé, to pass ropes and tackle over them, it was held (and this is 
in addition to what is above shown from the décision in this regard) 
that it was the company's duty "to make an inspection of the premises 
and to inquire regarding ail hidden or secret dangers that might be 
in or about the place where respondent's servants were required to 
work." The présent case does not require us to consider the extent 
■of duty there expressed; for an external visual inspection would 
hâve revealed the defective fastening of the derrick in question. 

In Petroleum Iron Works Co. v. Boyle, 179 Fed. 433, 437, 102 
C. C. A. 579, 583, this court considered the duty of inspection as 
applied to a purchaser from a reputable manufacturer of a valve 
which subsequently exploded and caused the injuries in question. 
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No defect în the valve was visible upon its external surface; tut 
during the process of installation the seat of the valve was taken off 
and the interiôr remained exposed for about one hour, and one of the 
pipe fitters who was engagéd in installing the valve noticed that the 
interiôr surface of the bowl of the valve was punctured with numer- 
ous holes of the size of a pin; fifty or sixty of such holes appearing 
in a space of about two or three square inches. Judge Knappen said: 

"The purchaser of an article from a reputable manufacturer Is tUus jnstl- 
fled In assutuing, In the absence of anythlug to the contrary discoverable by 
ordinary tests, that the article Is properly made. But the assumption tbus 
permitted Is not absolute in the seuse that it absolves from ail duty of rea- 
sonable Inspection, nor in any case does it relieve from an iuspection as te 
defects dlscernlble by superficial examination." 

Again (179 Fed. 439, 102 C. C. A. 585): 

"We thlnk that under the clrcumstances presented the court did not err In 
submitting to the jury the question whether the defect lu question was a. 
latent defect which ordinary care might not discern, nor whether ordinary 
care dld not require, under the clrcumstances presented, at least a Visual 
inspection of the interiôr of the valve." 

There is apparent analogy between the duty resting on a master 
to inspect an appliance bought from a reputable manufacturer, which 
appliance the master was regularlyusing in his business (this being- 
the duty declared in the Boyle case) and his duty to inspect an ap- 
pliance leased or tempararily obtained by him from its owner to be 
used on or in connection with the master's premises, even though 
sueh use may be under the immédiate supervision of the owner. In 
each case, the master, acting pursuant to a contract with a third 
person, has brought upon the master's premises an appliance which 
makes those premises an unsafe place to work. 

See, also, Bush v. Cincinnati Traction Co., 192 Fed. 244, 245, 112 
C. C. A. 499 (C. C. A. 6th Cir.) ; Winslow v. Building Co., 147 lowa, 
238, 245, 124 N. W. 320, 28 L. R. A. (N. S.) 563. 

[2] It folio ws that the case was rightly submitted to the jury 
upon the question of the company's négligence; and likewise as to 
the claim of contributory négligence of the plaintiffs, for the com- 
pany's instructions to them to enter upon its work on the second 
floor was such an assurance of safetyas to render their failure to 
inspect the derrick, assuming, witliout deciding, that it was their 
duty to inspect, as in the end to présent merely a question of fact. 

Each judgment must be affirmed, with costs. " 



VIRGINIA lEON, COAIi & COKE CO. et al. v. OLCOTT. 

(Circuit Court of Appeals, Fourth Circuit. July 12, 1912.) 

No. 1,099. 

1. Bankkuptcy (§ 217*) — ^B^debal Court in Bankruptcy — Jubisdiction. 

The jurisdictlon of the fédéral court in bankruptcy is exclusive In th& 
administration of affalrs of a bankrupt, and, It may stay proceedings la 
the State court begun four months prlor to proceedings in bankruptcy 

•For other cases see same topio & i NUMBKft In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 



VIRGINIA lEON, COAL & COKE CO. V. OLCOTT 731 

to prevent the doing of anything embarrassing it in the équitable distri- 
bution of the assets of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 323, 330, 
340 ; Dec. Dig. § 217.*] 

2. BANKKUPTCT (§ 211*) — FEDERAL COUBT IN BaNKRUPTCT — JUBISDICTION. 

A fédéral court in bankruptcy may in the exercise of its discrétion per- 
mit lien clalmants of thé bankrupt to sue in state courts to enforce their 
liens, and it may modify its order permltting suits in the state courts, 
provlded In so doing it does not deprive the clalmants of any right to 
which they may be entitled in the bankruptcy proceeding. 

[Ed. Note.— -For other cases, see Bankruptcy, Cent Dig. §§ 321, 323; 
Dec. Dig. § 211. • 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

3. Bankbtjptcy (§ 211*)— JUBISDICTION— Equitable Distribution or Assets. 

A fédéral court in bankruptcy has the power to préserve, protect, and 
insure an équitable distribution of the assets of the bankrupt in proceed- 
ings for orders permitting lien clalmants of the bankrupt to sue in state 
courts to enforce their liens, and may settle ail equities subject to its 
gênerai equity Jurisdiction. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323; 
Dec. Dig. § 211.*] 

4. Bankbuptoy (§ 211*) — Jurisdiction — Equitable Disteibution of Assets. 

Where a fédéral court in bankruptcy made an order permitting lien 
clalmants of the bankrupt to sue in state courts to enforce their liens, 
amodlfied order permitting the perfecting of such liens, but the validity 
and extent of the liens when perfected to be determined by the court of 
bankruptcy, was iu excess of the jurisdiction of the court as permitting 
It to review the action of the state court determining the validity and 
amount of liens established la the state court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 321, 323; 
Dec. Dig. § 211.*] 

Pétition to Superintend and Revise Proceedings of the District 
Court of the United States for the Western District of North Caro- 
lina, at Greensboro, in Bankruptcy. 

Pétition by the Virginia Iron, Coal & Coke Company and others 
against J. Van Vechten Olcott, an involuntary bankrupt, to revise, in 
tnatter of law, proceedings of the District Court of the United States 
for the Western District of North CaroHna, in bankruptcy. Decree of 
bankruptcy court modified. 

On the 3d day of August, 1910, an involuntary pétition in bankruptcy 
was flled against the Ferguson Contractlng Company in the United States 
District Court for the Southern District of New York, and thereafter 
the Company was duly adjudged a bankrupt. At the time the pétition in 
bankruptcy was flled, the respondent, J. Van Vechten Olcott, of New York 
City, was appointed reeeiver wlth power to continue the business of the 
bankrupt by the United States District Court for the Northern District 
-of New York, and duly qualifled and is now acting as such reeeiver. On 
the lOth day of August 1910, a supplemental pétition was flled in the 
United States District Court for the Western District of North Carolina, 
at Greensboro, N. C, and the respondent was appointed anclllary reeeiver 
of the Ferguson Contractlng Company for the Western District of North 
Carolina under a separate bond, and the respondent duly quallfied and is 
now acting as such reeeiver. 

It appears that from time to time the respondent was further authorized 
to continue the business of the bankrupt, and is now acting under an or- 

•For other cases see same topio & § numbes in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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der to continue the business unttï 'the Ist day of Augilst, 1912, tliis order 
being made by both the United States Bistrict Court for the Sontliéni Dis- 
trict of New ïork and for the Western District df North Oaroliua. It ap- 
pears that, by orders of the United States District Court, the^ respondent was 
authorlzed to prosecute such action or actions as h€; fnaii^ be advised are 
neeessary and advisable to recover moneys due the recçiyer ©r tlie bankrupt 
for work done by either of them ; .that at ttie time of tlie fllins of the péti- 
tion in bankruptcy the bankmpt had a contract with the Winston-Salem 
Southbound Railway Company for the construction of two sections of the 
railway in the counties of Davidson, Stanley, and ï'prsyth, In the state of 
Nôrth Carolina. Under the terms of the contract certain amounts earned 
by the bankrupt weipe retained by the railway compan^ as retained per- 
centages pending the completion of said contract- Thé amoiuit so held 
by the railway compàny to August 3, 1910, the date of bankruptcy, wiis 
$39,605.28. Of this amount there was due subcontractors the sum of $26,- 
154.63, but this retained percentage was not payable untir the work to be 
done under the contract was performed. 

It further appears that, af ter the appointaient of the . respondent as re- 
ceiver of the bankrupt, tbe respondent by an order made by the United 
States District Court entered into a new contract to complète the work re- 
maining to be done under the contract between the banltrupt and the Win- 
ston-Salem Southbound Railway Company upon the same terms, priées, and 
conditions. The respondent bas completed ail the work required to be done 
under the various contra cts, and there is due the recéiver the sum of $25,- 
735.10 under the contract in addition to the sum of $39,605.28 above men- 
tioned. 

It appears that at the time of the flling of the pétition in bankruptcy 
herein the bankrupt owed the Carolina Portland Cernent Company, one of 
the petitloners, the sum of $2,221.83 for cernent, and that thereafter the 
recéiver returned certain empty sacks to the petitioner amounting to $536.- 
85, thereby reducing the amount due by that much. The bankrupt also 
owed the B. I. Du Pont De Nemours Powder Company, one of the peti- 
tloners herein, the sum of $9,466.01 for powder and other explosives, and 
tbe sum of $887.70 to the Virginia Iron, Coal & Coke Company, one of 
the petitloners herein, for coal. 

It appears that at various times within the time llmited by the statute 
the petitloners flled liens wlth the clerks of the supérior courts of David- 
son, Stanley, and Montgomery counties, claiming and assertiug a lien upon 
the Winston-Salem Southbound Railway Company and upon its property 
for the indebtedness above set forth. Thereafter the petitloners filed a péti- 
tion In the United States District Court for the Western District of North 
Carolina, praying for an order permitting them to take such action as tbey 
may deem neeessary in the courts of North Carolina to enforce tbe liens 
flled as above set forth, and the court, on the 25th day of October, 1910, 
made an order p^rmitting tbe petitloners "to Instltute such suits as tbey may 
be advised as neeessary to enforce the liens set out in the pétition, and 
that process issue to the said J. Van Vechten Oloott^ recéiver." Thereupon 
the petitloners brought suit in the supérior court of North Carolina in the 
county of Forsyth, asking the court to déclare that the petitloners had a 
llén upon the property of the Winston-Salem Southbound Railway Company 
in accordance with their liens filed as above set forth, and that the court 
cause to be jnade such orders as may foreclose said lien. 

The petitloners also asked the supérior court of North Carolina to make 
ail persons interested in the fund due from the Winston-Salem Southbound 
Railway Company to the Ferguson Contracting Company or its recéiver 
parties to this action in the state court. There was no money due the bank- 
rupt at the date of the bankruptcy because the retained pèrcentages were 
not due the bankrupt untll the work under the contract had been performed 
by the contracter. 

The bankruptcy of the contractor preveuted its performance and the 
United States District Court authorized the respondent as one of its otiicers 
to complète the contract with the Winston-Salem Southbound Railway, and 
thereby make the retained liercentages earned by the bankrupt prier to 
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bankrnptey payable, together witli cfertain amounts earned by the respond- 
ent as receiver, and, after the United States District Court had taken ju- 
risdiction and by its powers made thèse retained percentages available to 
creditors, thèse petltioners brought the action in the North Carolina courts 
above referred to, and net only sought to foreclose thelr alleged lien, but 
sought to make ail persons in interest in the fund due the bankrupt or its 
prier receiver, this respondent, parties to the action, and prayed the state 
court to make such orders as may be necessary for the parties to be brought 
before the state court. To thèse sults it appears that the respondent sug- 
gested that the superior court of North Carolina had no further power to 
Ijroceed in the premlses, and thereafter the respondent demurred to the 
complaints, which demurrer was overruled by the superior court of Forsyth 
county, and respondent prayed an appeal to the Suprême Court of North 
Carolina which was granted and will be heard some time in November next 
unlëss petltioners are restrained. The complaints of the petitloners In the 
superior court of Forsyth county prayed that the court assume jurisdiction, 
not only over the fund earned by the bankrupt prier to the time of bank- 
ruptcy, but over the entire fund due the bankrupt and the receiver, regard- 
less of the fact that a portion thereof had been earned pursuant to the 
contract made by order of the United States District Court, above referred 
to. In view of the extraordinary proposition that ail questions of lien and 
priority in a bankruptcy proceeding should be determlned in a state court, 
the respondent called the attention of the United States District Court for 
the Western District of North Carolina to the fact that the petltioners 
were attempting to détermine the questions of priority in the distribution 
of the fundfi owlng by the railway company to the bankrupt and the re- 
spondent in the superior court of the state of North Carolina, without réf- 
érence to the provisions of the Bankruptcy Law, giving the United States 
Court exclusive jurisdiction in such matters, and asked the court to re- 
voke and modify the order made by it, authorizing the petitloners to bring 
such action as they may be advised to enforce the alleged liens above men- 
tioned. 

On August 23, 1911, the petitloners, the railway company and others in 
Ijiterest, appeared before the District Court of the United States for the 
Southern District of New York, which, after hearing the parties, denied 
the pétition of the receiver, and further held that the matter of subjecting 
said fund to the claims of liens agalnst it and ail other like questions 
could "be properly determined by the North Carolina court in the pending 
suit," meaning thereby the suit then pending In the superior court of Forsyth 
county. Thereafter, on the 6th day of February, 1912, the United States 
District Court for the Western District of North Carolina made an order 
modifying the former order of the court, dated October 25, 1910, to the ex- 
tent of allowing the cernent company and others the rlght, privilège, and 
power in thelr suits in the superior court of Forsyth county to .malntaln 
suit or suits as required by the laws of NortTi Carolina to ascertain the 
amount of their several and respective claims, and perfect such liens as 
they may claim to hâve upon the property of the bankrupt of the said rail- 
way company, the validity and extent of the liens, when perfected, to be 
determlned by the court of bankruptcy, and provlding that the cément com- 
])any and others shall take no action or do anything incouslstent with, or 
beyond, the scope of the order, and providing that no exécution issue with- 
out the further order of the court. 

Thereupon the petltioners excepted to the foregoing niodiflctition of the 
former order, and bring the case hère oh a pétition to superintend and re- 
vise the proceedings of the court below. 

Louis M. Swink and W. M. Hendren (Manly, Hendren & Womble, 
William Wallace Young, and D. D. Hull, Jr., on the brief), for peti- 
tioners. 

Robert H. Hibbard and A. B. Kimball (King & Kimball, on the 
brief), for respondent. 
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BeforePRlTCHARD, Circuit Judge, and KELLER and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). It 
is insisted by counsel for the respondent that we cannot treat this pro- 
ceeding as a pétition to superintend and revise the proceedings in the 
court below because the record doès net contain a statement of finding 
of fact, and that it does net show whether the court determined the 
question sought to be reviewed as one of law or fact. Without enter- 
ing into an extended discussion of this phase of the case, we deem it 
only necessary to say that, after a careful examination of the record, 
we are impelled to the conchision that this contention is without merit, 
and will, therefore, consider the petitioners' assignments of error. 

It is insisted by counsel for the petitioners that the court erred in 
modifying the order by virtue of which the petitioners had instituted 
suit in the superior court of Forsyth county against the receiver and 
against the Winston-Salem Southbound Railway Company. 

[1] That the District Court, sitting as a court of bankruptcy, prop- 
erly assumed jurisdiction of the subject-matter of this controversy, 
does not seem to be controverted, and that the court in the exercise of 
its discrétion had the power to authorize petitioners to institute suit in 
the State court in the first instance is not denied by the petitioners. 
Therefore we are brought face to face with the question as to whether 
the court below had the right to modify the original order, or whether, 
in the exercise of its discrétion, there was anything contained in said 
order that deprived the petitioners of the privile'^e of asserting any 
right to which they may hâve been entitled in the bankruptcy proceed- 
ing. If the court below had jurisdiction, it necessarily follows that 
such jurisdiction was exclusive, in so far as the administration of the 
afifairs of the bankrupt is concerned, and the court, in the exercise of 
its discrétion, had the power to stay any proceedings in the state court 
instituted four months priqr to the proceeding iii bankruptcy. Once a 
District Court assumes jurisdiction of a bankruptcy proceeding (as in 
this instance), it bas the power by proper orders to prevent the doing 
of anything that will at any stage of the proceeding tend to embarrass 
it in the équitable distribution of the assets of the bankrupt. 

[2] It being within the discrétion of the court to either grant or 
deny the order of October 25, 1910, such court, in the exercise of its 
discrétion, had the power to modify said order, provided in so doing 
it did not deprive the petitioners of the privilège of asserting any right 
to which they may bave been entitled in the bankruptcy proceeding. 
In the case of the New River Coal & Land Co. v. Ruffner, 165 Fed. 
881, 91 C.*C. A. 559, the court, among other things, said: 

"The jurisdiction of courts of bankruptcy In the administration of the 
afCairs of Insolvent persons and corporations Is essentlally exclusive, and 
a District Court In bankruptcy bas the power to stay a suit in the state 
court Instituted within four months prlor , to the bankruptcy proceedings, 
which involves practlcally ail of the property of the bankrupt, and to 
adm'nlster such property itself, even though said suit is for the enforce- 
ment of liens." 
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The case of Wilîcox, Receiver, v. Jones, 177 Ked. 870, 101 C. C. A. 
84, which was a suit in equity, where a receiver of a railroad had been 
appointed, is analogous to the case at bar in so far as it relates to a 
court of original jurisdiction having the power to control the distribu- 
tion of assets in its hands. 

The court, in that case, in referring to the case of Central Trust 
Co. V. St. L., A. & T. R. R. Co. (C. C.) 41 Fed. 551, said: 

"In the absence of a provision of this character tUs statute would lead 
to interminable confusion and conflict of jurisdiction. Therefore Congress 
lias wisely providted that the courts of the United States in such cases shall 
hâve ample power to settle and adjust ail equities arlsing in such suits 
wlthout hindrance by providing that they shall be subject to the gênerai 
equity jurisdiction of such courts, thus, among other things, giving a court 
of the United States the power to say whether the judgment thus obtalned 
is a flrst lien on the property in the hands of the receiver, to détermine 
when the same shall be pald, the order of its payment, and cases might 
occur in which it would be necessary for the court to détermine as to 
whether the court wherein the judgment was rendered had jurisdiction. 
Thereby the courts of the United States are clothed with ample power, by 
injunction, to prevent judgment creditors from harrassing a receiver or 
interfering with the property in his possession. The final settlement and 
adjustment of ail claims and the payment of ail moneys are to be made 
subjeet to the decree of the court appointing the receiver. To this extent 
the power of such court is suprême. The contention that it is contemplated 
by this statute that the United States courts should at ail times hâve ju- 
risdiction over such suits in the state courts to such an extent as to review 
the action of such courts cannot be sustained upon principle, nor is there 
anything in the statute to warrant such contention." 

[3] In that case the court held that a court of original jurisdiction 
had ample power to settle and adjust ail equities arising in such suits 
by providing that they should be subjeet to the gênerai equity juris- 
diction of such court, and, among other things, that it had the power 
to détermine whether the judgment thus obtained was a first lien on 
the property in the hands of the receiver, and, as such, was entitled to 
priority ; also when the same should be paid, the order of its payment. 
and that cases might occur in which it would be necessary to déter- 
mine as to whether the court wherein the judgment was rendered had 
jurisdiction. 

From the very nature of things a court of bankruptcy necessarily 
has the power to préserve, protect, and insure an équitable distribution 
of the assets of the bankrupt in a proceeding like the one now under 
considération. 

[4] We now corne to consider the question as to whether the order 
complained of, which, as we hâve said, modifies a former order of the 
court, contains anything that is inconsistent with the rule that we hâve 
announced. Among other things, the court below, in its order, pro- 
vided: 

•> « * • ijjig cément company and others are allowed the right, priv- 
ilège, and power in their suits heretofore brought in the superior court of 
Forsyth county to maintain suit or suits, as required by the laws of North 
Carolina, to ascertain the amount of their several and respective claims, 
and perfect such liens as they may claim to hâve upon the property of the 
t)anlirupt of the said railway company, the validity and extent of the liens, 
when perfected, to be determined by the court of bankruptcy, and that the 
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said cernent company and others shall take no action, or do anytUng in- 
consistent with, or beyond tie scope of, this order," etc. 

We think that the lower court exceeded its authority wlien it under- 
took to reserve the right to détermine the validity and extent of the 
Hens. . We assume that the court in using the pHrase "extent of the 
liens" intended to refer to the amount of the Hens. Under the well- 
established rule of this circuit as well as other circuits, a court of orig- 
inal jurisdiction has only the power to détermine the priorities of 
claims and adjust equities, btit it does not possess the power to déter- 
mine the validity or amount of liens that may be established in the 
State court. To rule that the court had this power would be, in efïect, 
to hold that it had the power to review the action of the state court as 
respects that question. It would be a work of supererogation in the 
first instance to permit the receiver to go into a stàte court and contest 
the validity of liens if that matter had to be tried again in a court of 
bankruptcy. As was said in the case of Willcox, Receiver, v, Jones, 
supra, there is no provision in the fédéral statutes which authorizes a 
fédéral court to review the action of a state court in a proceeding like 
this. There can only be a review of the proceedings of a state court 
on a writ of error by the Suprême Court of the United States. 

As we hâve already stated, we are clearly of the opinion that the 
court below had the right in the fîrst instance to make the order that 
it did, and in the second instance it had the right to modify the order 
in question to a limited extent ; but the court, undoubtedly, exceeded 
its authority when it undertook to reserve to itself the right to déter- 
mine the validity and extent of the liens adjudicated by the state court. 
In this respect the lower court was in error. 

Therefore the decree of the lower court will be modified and affirmed 
in accordance with the views herein expressed. 



Tlïn MENOMINEE. 

(Circuit Court of Appeals, ïliird Circuit. June 18, 1912.) 

No.- 1,586. 

1. Collision (§ 52*) — Ovbrtakino Vessel — Xavigation o]? Vessbl Ahead. 

Wbere an overtaliiuf; vessel has indicated her intention to pass on the 
starboai'd side, and tlie niaueuver Is assented to, it is tlie duty of the 
vessel ahead, if for any reason the passage cannot be made in safety by 
hoUlins her course, to give way to port if she has uuobstructed sea-rooiu 
on that side. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 62; Dec. Dig. 
§ 52.* 

Collision, overtakiug vessels, see note to The Rebecca, 60 C. C. A. 254.] 

2. Collision (§ 54*) — Overtaking Vessel. 

The Caprivi, while passiug up tlie Delaware river, received a signal 
frpm the Menominee, a larger and faster vessel, whlch vpas foilowing, 
of the latter's intention to pass on the starboard side of the Caprivi, 
which the latter at once assented to. Just ahead it was necessary for 

*For otber cases see same topic & § numder In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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ressels to pass to the west of a buoy, and for tliis purpose the Meuoininee 
pi-essed too close to the Caprivi lu atteiuptlng to pass hetween her and 
the buoy, resulting in a collision. Held, that both vessels were at fault ; 
the Menonilnee in pressing her attempt to round the buoy when sbe saw 
the Caprivi was holding a course which rendered such act perlions, and 
the Caprivi in falling to uiove westwardly to give vvay to the Menonilnee, 
knowing that she intended to pass, after havlng eonsented that she exé- 
cute such njaneuver on the starboard side. 

Il'^d. Note.— For other cases, see Collision, Cent. Dig. § 63; Dec. Dig. 
§ 54.*] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

Suit in admiralty for colHsion by Anders Holtung, master of the 
steamship Caprivi, against the steamship Menominee. From a de- 
cree for respondent (190 Fed. 282), libelant appeals. Reversed, with 
instructions. 

Charles S. Haight, of New York City, Henry R. Edmunds, of Phil- 
adelphia, Pa., and Clarence Bishop Smith, for appellant. 

H. Alan Dawson, of Philadelphia, Pa., and J. Rodman Paul (Bid- 
dle, Paul & Jayne, of counsel), for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BRADFORD, District Judge. [1] This is an appeal by Anders 
Holtung, master of the Norwegian steamship Caprivi, the libelant 
below, from a decree of the district court of the United States for 
the eastern district of Pennsylvania holding the Caprivi wholly and 
solely at fault for a collision between that vessel and the British 
steamship Menominee, and dismissing the libel with costs. The col- 
lision occurred March 18, 1907, about nine oxlock in the morning, 
on the Delaware river in that portion of the channel known as Cherry 
Island eut and at a point between the mouth of the Christiana river 
and the lower end of the Edge Moor range. The day was calm and 
clear and there was nothing to obstruct the view by either vessel of 
the other for a considérable time before the collision. Whatever its 
cause, it was not due to any inability on the part of the vessels dis- 
tinctly to observe their respective movements and their relative po- 
sitions as they came in proximity to each other. The Caprivi is of 
1872 tons net register, was laden with iron ore and drew between 23 
and 24 feet. The Menominee is of 4441 tons net register, was com- 
paratively light and drew about 22 feet 6 inches aft and 15 feet 6 
inches forward. Each vessel was in charge of a duly licensed pilot. 
Until a few minutes before the collision the speed maintained by the 
Caprivi was from 8 to 9 knots an hour through the water and that 
of the Menominee about 12 knots. Both vessels were proceeding 
up the river to Philadelphia. The Menominee had been foil- 
lowing and was in sight of the Caprivi ail the way from Reedy 
Island and was steadily overhauling her. After the Caprivi had en- 
tered the Cherry Island eut and was proceeding practically on the 

*For other cases see same topic & § number in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
197 F.— 47 
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Cherry Island range the Menominee gave one blast and the Caprivî 
promptly replied with a similar blast. By this exchange of signais the 
Menominee informed the Caprivi of her désire and intention to pass 
the latter vessel on her starboard side, and the Caprivi consented and 
agreed that the Menominee should pass her on that side. At this 
time, while the distance between the vessels is variously estimated by 
différent w^itnesses, it is clear beyond ail reasonable question that it 
was suffîcient to allow them without péril of collision and in entire 
safety to exécute the maneuver agreed on. There is some conflict in 
the évidence on the point whether the vessels did not twice exchange 
single blast signais. But this point is wholly unimportant, as after 
the last exchange, if more than one, there was ample opportunity to 
carry out in safety the agreement between the vessels. Under thèse 
circumstances it was primarily the duty of the Caprivi to hold her 
course and of the Menominee to pass on her starboard side. But 
if for any reason the Menominee could not safely pass on that side 
if the Caprivi continued to hold her course, and if the latter vessel 
had ample and unobstructed sea-room on her port side, it manifestly 
was her duty to starboard her helm and so alter her course westwardly 
as to permit the agreed maneuver to be safely executed. [2] At the 
upper end of Cherry Island eut there was at the time of the collision 
a red buoy, then numbered 28, and above that eut is the Edge Moor 
range bearing away from the Cherry Island range at an angle of about 
two and one-half points eastvifardly or to the starboard of a vessel 
passing up the river on the line of the Cherry Island range. This 
buoy was situated on the easterly side of Cherry Island eut and vessels 
of the draft of the Menominee proceeding up the river were compelled 
from lack of suffîcient water to the east of the buoy to pass to the 
west of it. The theory of the appellee as to the cause of the collision 
is inherently and grossly improbable. It is that when and after the 
Caprivi entered the Cherry Island eut she held her course practically 
on the line of the Cherry Island range, the Menominee following on 
her starboard quarter and gradually overtaking her; and that when 
the Caprivi had reached a point not far below buoy number 28 she 
suddenly and without necessity or cause ported her helm and swung 
several points to starboard, passing for the greater part of her length 
across the port bow of the Menominee, the bulge of which struck 
the Caprivi on her starboard side from forty to fifty feet from her 
stern, and that the collision occurred about one hundred yards below 
buoy number 28. That an old and experienced pilot like Schellinger 
who was thoroughly acquainted with the navigable channels of the 
Delaware should without the slightest cause and while in his sensés 
(and there is no évidence that he was not in fuU possession of his 
faculties) should hâve executed or intended such a maneuver is in- 
credible in the absence of évidence of such quality and strength as 
to be conclusive on the point. The évidence shows that the Caprivi 
did not make the change to starboard charged against her, but that 
in passing through the Cherry Island eut before and after the ex- 
change signais of a single blast were given, and until a few moments 
before the collision when matters were in extremis, held and main- 
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tained her course without déviation, and that this course while ap- 
proximately parallel to was not along the line of the Cherry Island 
range but bore away from it to such an extent as to render it im- 
practicable for the Menominee safely to pass between her and the 
buoy. Both vessels, in our opinion, were in fault. The Caprivi, 
knowing that the Menominee intended to pass her and having con- 
sented that she should pass her on her starboard side, and having 
plenty of sea-room on her port side, was in fault for failing to move 
westwardly and give the Menominee sufficient space to pass between 
her and the buoy without péril of collision through suction or from 
other cause. And the Menominee was in fault for pressing on in 
her attempt to round) buoy number 28 ahead of the Caprivi when 
she saw that the latter vessel was holding a course which rendered 
it perilous if not impracticable to overtake the Caprivi and pass be- 
tween her and the buoy owing to the want of space or the opération of 
suction. It was the duty of the Menominee under the circumstances 
disclosed earlier to slow down or stop until after the buoy had been 
turned by the Caprivi when she could safely hâve overtaken and 
passed the latter vessel. We think there was error on the part of 
the court below in holding the Caprivi solely in fault for the collision, 
and that both vessels should hâve been found in fault and the damages 
and costs divided between them. The decree below is reversed with 
instructions that a decree be entered finding both vessels in fault and 
equally dividing between them the damages and the costs of this cause 
both in this court and in the court below. 



LORD BALTIMORE PRESS, Inc., v. LABOMBARDE. 
(Circuit Court of Appeals, Pourth Circuit July 10, 1912.) 

No. 1,078. 

1. Patents (| 324*) — Assignments of Ebkob — Patent Causes. 

While the rules of the Circuit Court of Apiieals requirlng spécifie as- 
signments of error will be enforced, a distinction must be recognized be- 
tween ordlnarj- causes and suits for infringement of patents where the 
error complained of Is in sustalnlng or denylng the validity of the patent 
or finding infringement or nonlnfringcment, where in either case the 
entire record bearlng on the question presented must necessarily be ex- 
amined and a more gênerai assignment is permisslble. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 600-606; Dec. 
Dig. § 324.*] 

2. Patents (§ 22*) — Invention— Substitotion of Equivalents in Priok 

combjnation. 

The substitution of a well-known mechanlcal équivalent for one of the 
éléments in a prior combinatlon to accomplish the same resuit does not 
constitute invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 24; Dec. Dig. 
§ 22.*] 

'For other cases see same toplc & i numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Patents (§ 328*) — Validity and Infringkment — Machine for Makino 
Pasteboard Boxes. 

The Labombarcie patent, No. 900,348, for a. machine for making paste- 
board boxes, is void for laek of patentable novelty and invention, in view 
of the prlor art. Also, heUl not infringed if coneeded validity. 

Appeal from the Circuit Court of the United States for the District 
of Maryland, at Baltimore. 

Suit in equity by Elie W. Labombarde against L,ord Baltimore Press, 
Incorporated. Decree for complainant, and défendant appeals. Re- 
versée!. 

For opinion below, sec 190 Fed. 184. 

A. C. Paul, for appellant. 

William Ouinby, for appellee. 

Before GOFF, Circuit Judge, and BOYD and DAYTON, District 
Judges. 

DAYTON, District Judge. This suit in equity involves the validity 
of appellee's patent No. 960,348 and its alleged infringement by appel- 
lant. The court below, for reasons set forth in a written opinion (190 
Fed. 184), held the patent valid as to its first, seventh, eighth, ninth, 
tenth, and eleventh claims, and that the appellant (défendant below) 
had infringed the fîrst, seventh, and eighth, but not the others. To a 
decree so holding, this appeal has been taken by the défendant below, 
who assigns as error: (1) The decreeing that it had infringed the pat- 
ent ; (2) the holding the patent to be valid ; (3) the finding that Labom- 
barde was the first inventor of the improvement described in the pat- 
ent ; (4) the denying its motion to take surrebuttal testimony ; and (5) 
the refusai to dismiss the bill. 

[1] The appellee has entered! a motion in this court to strike out 
thèse assignments as not conforming to its rule 11 (193 Fed. vii), and 
therefore to dismiss the appeal. The argument of this motion was had 
in connection with that upon the merits. This court has repeatedly 
called attention to the necessity of strict obédience to its rule touching 
proper assignments of error. The most récent case treating the sub- 
ject is that of Burchett v. United States (C. C. A.) 194 Fed. 821. We 
fully approve ail that is there said, and we call attention again to the 
fact that it is a great injustice to the court for attorneys, preparing 
such assignments, to pursue either of two courses : First, that of 
seeking to ascertain in how many différent phases, with différent ver- 
biage, they may set forth the same proposition of alleged error ; and, 
second, that of seeking to assign such error so generally and indefi- 
nitely as to require the court to laboriously study, in very many cases, 
very large records, to ascertain the extent to which such assignments 
apply. It may be well said, in this day of complaints of the delays in 
hearing appeals, that both of thèse methods tend greatly to such de- 
lays, and that, in the first instance, a slight presumption, at least, arises 
that attorneys hope, by their much réitération, to create an increased 
impression in the mind of the court of the magnitude of their com- 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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plaint itïï'd the sanctity of their convictions, while, in the second in- 
stance, a like presumption may arise that, not being able to find in the 
record substantial error themselves, they hope the court will find it for 
them and, when so found, may hold it covered by some one of their 
vague and indefinite assignments. Having said this much to clearly 
indicateour purpose not to modify or relax enforcement of this court's 
rule, we must hovvever draw a distinction between ordinary and patent 
cases where the assignments are (a) the upholding or invalidating the 
patent and (b) the ascertainment of either infringement or noninfringe- 
ment. In such cases, we cannot say that the assignment does not 
clearly and fully meet the requirement of the rule, when it allèges that 
the court below erred in holding the patent valid or invalid or that in- 
fringement existed or did not exist. It is true such assignments re- 
quire full and complète study of the whole record; but, in patent 
cases, where thèse défenses are relied on, such complète examinations 
of the records become a necessity. Every paper, model machine, and 
ail évidence taken concentrâtes upon thèse questions and must be 
deemed pertinent and material to their détermination. Therefore in 
this case we must hold that the two first assignments are properly 
made, that the third and fifth were unnecessary as being involved in 
the détermination of the first two, and the fourth, for reasons herein- 
after set forth, becomes whoUy immaterial. 

The patent hère in controversy is for a machine for making paste- 
board boxes. The purpose and opération of this machine and its com- 
parison with the machine used by appellant and claimed to infringe it 
are fully set forth in the opinion of the court below found in 190 Fed. 
184. It is not deemed necessary to restate or add to the very clear and 
accurate statement there made, but only to refer thereto, and state the 
conclusions that we bave, after careful considération, reached in the 
matter. Thèse conclusions are : 

First. It is clear that the patent in controversy is not for a pioneer 
invention to be construed, in its claims, under the law liberally. On 
the contrary, the machine accomplishes as a final resuit no more and 
no less than did the Low machine, patent No. 603,471, and the Cowles 
machine, patent No. 536,371. Therefore ail that can be claimed for it 
is that it was an improvement upon the prior art whereby an old resuit 
was accomplished in a better, more economical, and more efficient man- 
ner. It is admitted that several parts of the machine, for example, 
those for feeding, for putting the paste or glue on the blanks, and for 
stacking or piling the blanks after they leave the machine, are either 
old or not infringed by defendant's (appellant's) machine. In fact, as 
Judge Rose states in his opinion : 

"The controversy relates to those portions of tlie machine which do the 
worli of turning up and then down the edges" of the blanks. 

[2, 3] Second. The controversy, narrowed to this single part of the 
machine, then présents two questions and only two to détermine : 
First, did this "device for turning the edges" involve patentable nov- 
elty, or was it simply an adaptation of mechanical équivalents for those 
used in the Low machine to accomplish the same and no other or 
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further resuit? Second, even if presenting patentable novelty, did 
defendant's machine infringe? If plaintiff's device for turning edges 
was not new and novel, but simply the adoption of mechanical équiva- 
lents for the prior device used for the same purpose, then both plain- 
tiff and defendant's patents are in effect void by reason of the con- 
dition of the prior art. It seems to us that a simple comparison of 
claim 1 of plaintiiï's patent (see page 680 of record) with claim 1 of 
the Low patent (see page 897 of record) discloses the fact that the 
plaintiff has used only mechanical équivalents to accomplish precisely 
the same resuit the Low machine accomplished. The use of belts and 
curved arms are open to the world, and the use of the belt in this 
instance so as to secure "an endless carrier-belt whereon the eut andi 
scored blanks are delivered" certainly cannot be considered new and 
novel, for carrier-belts of this kind are in universal use. Nor is the 
use of pulleys or other devices whereby such carrier-belts are made 
to run curved and depressed of less universal use. Nor can we con- 
ceive that the placing "curved folder-arms" or guides above such belt 
so as to produce certain action upon or direction to material carried 
by the belt involves any patentable novelty in view of the use in the 
Low machine of "stationary folders located at opposite sides of the 
carrier for bending the marginal part of the blank" by means of which 
it was clearly demonstrated to us, by the machines themselves, the 
same identical resuit was accomplished. It is substantially accom- 
plished, too, in the Cowles machine by différent mechanical équiva- 
lents. Cowles recognized how easy it would be to substitute thèse 
équivalents, and so he says (page 819 record at bottom of last column) 
in his patent déclaration : 

"It is évident, however, that the détail construction and arrangement of 
my Improved machine may be considerably varied without departing f rom 
the spirit thereof, and consequently I do not herein speciflcally limit my- 
self to such exact détail construction and arrangement." 

It is true that there is a line of cases holding that a new combination 
of old éléments that "goes a step beyond" (as expressed by Mr. Jus- 
tice Brewer) and overcomes some difficulty that has made prior ma- 
chines, almost identical, impractical or uneconomical in gênerai use, 
is entitled to claim patentable novelty. In such cases évidence of fail- 
ure of success and commercial use of the older machine and of rapid 
adoption and large commercial use of the new one is admissible to 
show that such "step beyond" has been taken. There seems to me a 
strong presumption that Judge Rose was influenced in his décision by 
this line of cases, as he says in his opinion that : 

"There is no évidence in the record that any of the machines described 
in the patents issued to other persons were commercial sucoesses, and in- 
deed no évidence that they were ever used at ail, although it is not impos- 
sible that they were." 

In this connection it is to be noted that défendant asked leave to 
introduce évidence showing the commercial use and success of thèse 
prior machines, but was refused permission to do so for the technical 
reason that he had overlooked doing so during the time fixed for tak- 
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ing his évidence in chief and his attention was not called to the conten- 
tion until plaintiff's rebuttal testimony was taken. Défendant com- 
plains bitterly of this refusai, and possibly with some justification, if 
its absence is to be considered as determinative of the case; but we 
do not think it determinative of the case and therefore immaterial. 
We do not think "the step beyond" theory or the cases decided in its 
support applies hère at ail, for the simple reason that both the Low and 
Cowles machines practically disclose that there was "no step beyond" 
to be taken in the art required to overcome an inhérent difi&culty exist- 
ing and rendering their use impractical or uneconomical. 

Third. If the plaintiff's patent can be sustained at ail, it can only 
be so in the very narrow and restricted use of the mechanical com- 
bination which does the work of turning the edges up and then down. 
This on the theory that it is an original and more effective and prac- 
tical one than those in former use on machines actually accomplishing 
the identical resuit. Restricted to this, it seems very clear that any 
other device accomplishing this resuit is open to use, and infringement 
can only be claimed where the devices or combinations are practically 
the same. The law does not favor such narrow and restricted claims 
as it does original pioneer inventions. It seems to us clear in this case 
that defendant's machine does not infringe thèse narrow claims to 
which plaintiff is entitled, if entitled to any at ail ; therefore, in any 
event we must reverse, with direction to dismiss the bill. 

Reversed. 



STANDARD PLUNGER ELEVATOR CO. v. BURDEÏT-ROWNÏREE 

MFG. CO. 

(Circuit Court of Appeals, Third Circuit June 18, 1912.) 

No. 30 (1,595). 

Patents (§ 328*) — Validity and Infeingement — Electric Elevatoiîs. 

The Rowutree patent, No. 6C6,C99, for a signal system for electric eie- 
vators, held valid and infringed. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

Suit in equity by the Burdett-Rowntree Manufacturing Companv 
against the Standard Plunger Elevator Company. Decree for com- 
plainant (196 Fed. 43), and défendant appeals. Affirmed. 

Clifton V. Edwards and J. S. Wooster, both of New York City, for 
appellant. 

Brown & Hopkins, of Chicago, 111. (Frank T. Brown and Charles 
M. Nissen, both of Chicago, IlL, of counsel), for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BRADFORD, District Judge. This is an appeal taken by the 
Standard Plunger Elevator Company from a decree of the District 
Court of the United States for the Eastern District of Pennsylvania, 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in a suit brought against it by the Burdett-Rowntree Mannfacturin^- 
Company charging infringement of letters patent of the United States 
No. 666,699, and praying an injunction and an account. The patent 
in suit was granted to Harold Rowntree January 29, 1901, for a new 
and useful improvement in electric elevators, and was subsequently 
and before suit brought assigned to the appellee. The patentée in the 
description says: 

"This iuveution relates to electric elevators, and partleularly to slgnaliuR 
Systems for such elevators. The invention is desigiied as an improvement 
upon tUe constructions and arrangements set fortU, deseribed, and claiuied 
in niy patents Nos. 638,281 and 638,282, granted Deeember 5, 1899. The 
object ot: the invention is to provide a signaling system for electric ele- 
vators of the type wherein when the elevator-holstiug motor Is set in opéra- 
tion it will be autonuitically arrested when the car reaches a predeterniiued 
stopping-point or landing and by which signaling System a motornian or at- 
tendant at the hoisting-motor may be signaled to set the motor to stop the 
car at the partlcular landing or stopping-place prevlously deterniined upon. 
* * * In my patents above referred to are set forth, deseribed, and 
clainied constructions of hoisting-motors for electric elevators and controUing 
mechanlsms therefor whereby the motor may be set in opération from any 
floor or landing of the elevator shaft or well, so as to start the motor, and 
also the provision of nieaus whereby when the car arrives at the partlcular 
predetermined floor or landlng-place the motor wlU be automatically arrested. 
The présent invention is designed for use in connection with hoistlug-motors 
of tliis gênerai type. * * * ïh^ présent invention employs a motor of 
the same gênerai construction and haviug the sanie gênerai arrangement of 
controlllug lever and rod or shaft, whereby the motor may be started up or 
set so as to be started up and to automatically stop when the car reaches 
its partlcular predetermined landing ; but instead of the systeni whereby 
the eontrol of the motor is directly effected from each floor or landing the 
présent invention contemplâtes a signaling System whereby a motorman or 
engineer In attendance at the motor may efîect the desired eontrol of the 
motor upon receiving suitable signais from any floor or landing or from 
the car. I also eontemplate embodylug with the signal System an arrange- 
ment whereby the engineer or motor attendant may be notitied wliotlier or 
not when he reçoives a signal to seud the car to any partlcular landing ail 
the doors of the elevator shaft or well are elosed, so as to avold danger of 
accident in starting the car from any point prematurely. I also embody as 
a feature of my signaling System au arrangement whereby if the elevator 
shaft or well door at any landing is opened or If for other reasons the motor 
attendant does not receive a cleai' signal that everything is in proper condi- 
tion to send the car from one point to another he may signal each floor, or 
any one of the floors, or the partlcular floor at which the car may be located, 
so that the door may be elosed at that point or elsewhere or so that the 
cause for rendering it improper to start the car may be removed. « * * 
l'rom the foregoing description It will be seen that instead of controUing the 
lioisting-motor from each floor or landing or from the car tlie motor is con- 
trolled by a motor attendant, to whom and from whom the desired signaling 
is effected. By such arrangement I avold the danger of accident due to the 
controUing apparatus getting ont of order. and I secure the direct allentlon 
of a motor attendant in starting the motor." 

The claims in suit in this court are ntimbered 2, 3, 5, 7, 9, 10, 11, 
12, 13, 14, 15 and 17. Ail of thèse claims vvere sustained by the court 
below, and held, to bave been infringed by the Standard Plunger Ele- 
vator Company, the appellant. 196 Fed. 43. The opinion of the 
learned judge in that court is satisfactory to us in both its reasoning 
and its conclusions, and we adopt it as the opinion of this court. The 
decree below is affirmed with costs. 
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ELECTRIC STORAGE BATTERY CO. v. GOULD STORAGE BATTERY CO. 

(District Court, W. D. New York. July 9, 1912.) 

No. 248. 

1. Patents (§ 328*) — Infeingemext — Machine for Making Grids. ' 

The Maddeii patent, No. 570,224, for a machine for niakiug grids for 
secoiidury-battery plates, claim 2, in view of the macliine previously in- 
vented by the patentée and covered by patent No. 572,.'563, application for 
which was pending at the same time, canuot be given the broad construc- 
tion its literal wording would iniply, but niust be construed narrowly 
and as not covering the machhie of the later patent. 

2. Patents (§ 203*) — Assignment — Opération and Effect. 

A purchaser of an invention for which an application for a patent is 
pending, with knowledge that the inventor had asslgned a previous in- 
vention of a similar character to others by an assignment which was 
recorded, is put upon inquiry and eannot rely on statements of the as- 
signer as to what was covered by the prior assignment. 

[Ed. Note.— For other cases, see l'ateuts, Cent. Dig. §§ 290-294; Dec. 
Dig. i 203.*] 

In Equity. Suit by the Electric Storage Battery Company against 
Gould Storage Battery Company. On final hearing. Decree for de- 
fendant. 

Augustus B. Stoughton and George S. Graham, both of Philadel- 
phia, Pa., for compl^nant. 

Kenyon & Kenyon, of New York City (Wm. Houston Kenyon and 
Richard Eyre, both of New York City, of counsel), for défendant. 

HAZEE, District Judge. The complainant, the Electric Storage 
Battery Company (for brevity, "Electric Company"), owner by assign- 
ment of letters patent No. 570,224, dated October 27, 1896, issued to 
Albert F. Madden, inventor, for a machine for making grids for sec- 
ondary-battery plates, brqiight this suit in equity for infringement of 
said patent against the défendant, the Gould Storage Battery Company 
(for brevity, the "Gould Company"), owner by mesne assignments 
from Abraham Van Winkle and Rufus N. Chamberlain of letters pat- 
ent No. 572,363, for a battery grid and a machine for producing same, 
dated December 1, 1896, and issued to the same inventor. The ap- 
plication for complainant's patent was filed in the Patent Office on 
January 11, 1896, and the assignment thereof by Madden was executed 
on January 27, 1896, and promptly recorded. The defendant's bat- 
tery grid and machine were designed and constructed by Madden in 
the summer of 1895 for Van Winkle and Chamberlain, and on July 
30th of the same year the application for the patent was assigned by 
him to them, but was not recorded until the 19th of November fol- 
lowing. 

The complainant in this action daims that it owns the broad inven- 
tion as embodied in claim 2 of its patent, and that when such claim 
is broadly construed the battery grid and machine for making same 
used by the défendant in its business at Depew, N. Y., are included 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and are an inf ringement ; while, on the other hand, the défendant 
daims that, as its machine was first devised and completed by the 
inventer, its patent, though subsequently granted, was prior, and is 
superior in point of fact to complainant's. 

The record présents an unusual situation in relation to the man- 
ner in which the patents separately claimed by the parties and to which 
they deem themselves entitled were acquired, and in regard to the 
scope of the claims thereof. Whether only a particular machine was 
sold to defendant's predecessors, and whether the assignment to it 
of the earlier invention for which a patent was subsequently granted 
was void or the patent restricted to the machine, i. e., "the spécifie 
thing made or purchased," or whether the patent covered and included 
a battery grid making machine in a broad sensé, and was prior to com- 
plainant's patent, or whether complainant's patent was broad, or 
whether spécifie and narrow and limited to those features wherein it 
difïers from defendant's machine, are ail questions of such importance 
presented for décision that this court is somewhat in doubt as to a 
proper disposition thereof. 

Prior litigation between the parties to this action has arisen out of 
the assignment of the inventions by the inventor Madden to Van Win- 
kle and Chamberlain, assignors of the défendant, and to the complain- 
ant. An action was brought in the Southern district of New York, 
wherein the Gould Company was complainant and the Electric Com- 
pany was défendant, to compel an assignment Iff the latter company 
to the Gould Company of the asserted broad claim of patent No. 570,- 
224, and to enjoin infringement of patent No. 572,363, which it was 
claimed was for the same machine as that described in complainant's 
patent'. This court decided therein that the machine of the Electric 
Company was différent in various particulars from that of the Gould 
Company, and the relief demanded in that action was denied on the 
girounds that the patent described a différent machine, that there could 
be no séparation or division of the claims, and that the Electric Com- 
pany could not be compelled to assign a portion of its invention — ■ 
some of the claims of the patent, but not ail — so as to secure to the 
complainant in that case that to which it deemed itself equitably enti- 
tled. It was held that Lloyd, who acted for the Electric Company in 
purchasing the later machine and invention — claimed by Madden to be 
a spécifie improvement over the earlier, but claimed by défendant to 
be a machine broadly embodying the use of rotating disks to raise 
leaves upon a battery plate— though without statutory notice of the 
prior assignment, was put upon inquiry as he had been informed of 
the prior machine and invention assigned to Van Winkle and Cham- 
berlain, defendant's predecessors. 

It was the theory of the complainant in that action that the earlier 
Madden invention was the basic invention, while the défendant con- 
tended that claim 2 of its patent clearly showed a broad invention — 
broad enough to include the defendant's machine. Some confusion 
has arisen, I think, because of the use of the word "défendant" when 
"complainant" was intended where this court in the prior suit said: 
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"It Is true that a broad construction of clalm 2 would seem to indicate 
that it embodied the defendant's (sic) patented machine, yet considerlng the 
différences in the two machines, as pointed out hereinabove, and the différent 
results attained in their opération, a question of grave doubt is ralsed in iny 
mind on the présent record as to whether a broad construction should be 
given such elaim. As this question will doubtless be called to the attention 
of this court and with référence to the prier state of the art in the infringe- 
nient suit pending in this district, the scope of elaim 2 need not now be de- 
ternjined." 

From this quotation counsel, justifiably perhaps, received the impres- 
sion that the language referred to elaim 2 of the Gould Company's 
patent; but such was not the case, as the court believes that it had 
in mind elaim 2 of the Electric Company's patent, and intended to 
hold, aside from the fact that Lloyd acted for the complainant in 
purchasing the machine, that, as the Gould Company had not proven 
that the patents were for the same machines, or that claims 1 and 2 of 
its patent were basic, no presumption that the earlier invention cov- 
ered the later arose, and the court, having expressed doubt as to the 
asserted broad scope of elaim 2 of the Electric Company's patent, 
denied the extraordinary relief demanded in the bill. Such was also 
the conclusion of the Circuit Court of Appeals which afHrmed the 
décision on substantially the same grounds. 192 Fed. 32. 

The questions as to whether Madden sold anything to Van Winkle 
and Chamberlain except the spécifie invention of the so-called spinning 
machine and its product, and as to whether his claimed improvement 
embodied in the patent undet considération in this case operated by 
an essentially différent method, were left open and undecided. The 
Circuit Court of Appeals expressed the opinion that, as each party had 
sued the other for infringement, there was no reason to doubt that 
the relief to which each was respectively entitled could be obtained 
in the pending actions — one in New Jersey, and the other in this dis- 
trict. 

Complainant now invokes the doctrine of estoppel as to validity, 
infringement by défendant, and ownership of the broad invention, and 
asserts that such questions were litigated and determined adversely to 
this défendant in the former suit. With this contention I am not in 
entire accord, and think that a solution of the problems presented 
requires interprétation and construction of elaim 2 together with an 
examination of the évidence relating to the denied infringement. 

[1] The first questions to suggest themselves on this record arise 
from the différences between the two machines as disclosed by the 
descriptions, and in regard to the scope of elaim 2 of the patent in 
suit. Claim 2 reads as follows : 

"2. A machine for making secondary-battery grids, comprising the comblna- 
tion of, a blank-holder, cutters on each side of the holder, means for recip- 
rocating one of said parts in respect to the other, devices for rotating the 
cutters, and mechanism for feeding the sets of cutters toward each other, 
substantially as descrlbed." 

That it broadly describes the machine used by the défendant without 
specifying the détails of opération is undoubted. It is perfectly ob- 
vious on acquaintance with the drawings and spécifications that the 
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two inventions closely resemble each other. Each includes a bknk- 
holder, cutters on each side of the holder, and means for reciprocating 
the blank between rapidly revolving rollers or cutters. In their opéra- 
tion the rollers or cutters move towards each other, one from above, 
the other from below, the blank, so as to be imbedded in the opposite 
surfaces of the blank without removing any lead but merely displacing 
it from the grooves or indentations. The adaptations produce a sec- 
ondary battery with raised portions having the appearance of thin 
leaves or shelves placed close together and afifording an increased sur- 
face for coating with active material over that possessed by the bat- 
tery prior to the opération. According to the spécification of the pat- 
ent in suit, the lead blank may be simply grooved or indented on op- 
posite sides to a predetermined depth, or, if desired, may be slotted 
clear through. 

The testimony of Prof. Main points out that the defendant's ma- 
chine differs from complainant's in that the cutting disks rotate at 
a différent rate of peripheral speed from that of the blank, which' 
moves forward and backward between the rolls with the resuit that 
an excessive amount of frictional beat must be decreased by con- 
stantly pouring oil over the plate as it is operated upon by the rolls, 
while in complainant's machine the linear velocity of the contacting 
surfaces is nearly the same, and there is an absence of frictional beat. 
In defendant's machine the cutting rolls revolve continuously in the 
same direction as the blank is operated upon, and the disks hâve smooth 
edges; while in complainant's the cutting disks are notched and re- 
ciprocate with the blank. Pressure from compressed air drives the 
cutting disks of the defendant's machine into the lead blank upon which 
they operate, while in complainant's they are fed towards each other 
■ by a feed-screw device. Although the machine of défendant does not 
in ail particulars correspond to the description of patent No. 572,363, 
as, for instance, the disks in Madden's first machine are driven by 
pressure from weights bearing on levers and links, while the défend- 
ant bas substituted pneumatic pressure, yet the application of such 
pressure is not thought différent in principle from that of the weights ; 
the results attained in each instance being the same. There are other 
différences between defendant's présent machine and the machine de- 
scribed in its patent; yet such différences, the évidence preponderat- 
ingly shows, were modifications which did not essentially alter the 
method of opération by which the resuit was achieved. 

The différences between the complainant's and defendant's machines 
of distinguishing importance and which bear on the modus operandi 
are the variance in the cutting disks, the manner of their rotation, and 
the pressure or method of feeding by which they are imbedded in the 
lead blank. Both patents were issued on applications pending in the 
Patent Office at the same time, and the presumption that they were 
for machines which were patentably différent is fortified by the proofs. 
D'Arcy v. Staples & Hanf ord Company, 161 Fed. 733, 88 C. C. A. 606 ; 
Miller v. Eagle Mfg. Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 
121. Indeed, complainant's expert witness Winter in the former suit 
substantially testified that there were essential différences between the 
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two patents in spite of the asserted broad claim 2 in suit, and he 
thought that such claim was not of such scope as to include Madden"s 
prior machine. 

After careful considération I adhère to my original view, intimated 
in the ovvnership suit, namely, that there are such fundamental différ- 
ences between the two inventions by which the battery plates are pro- 
duced that a broad construction of claim 2, such as its literal wording 
would seem to imply, should not be accorded to it. The said claim 
must be read in connection with the drawings and spécification and 
the information gained therefrom, together with the particular nature 
of the case, ail of which seem to indicate that an interprétation should 
be given limiting it to the particular machine described in the spécifi- 
cation, as the parties obviously intended. Madden was not a pioneer 
in the art of making battery plates. In patent No. 544,180 to Lewis 
there are found several of the éléments of claim 2, i. e., two rotary 
cutting rolls (the cutter being notched) which are moved towards 
each other, while the blank upon the upper and lower surfaces of which 
the cutting rolls operate is passed between them. The lead is eut 
through, and the eut portions remain attached to the plates. The 
Lewis machine is without the blank-holder, and in that respect differs 
in an important particular from the Madden inventions. 

[2] In view of the satisfactory évidence establishing Lloyd's knowl- 
edge of the prior Madden invention assigned to Van Winkle and Cham- 
berlain, it necessarily follows that the complainant derived from Mad- 
den no greater title than he had at the time of the consummation of 
the transaction. Complainant, from November 19, 1895, when the, 
assignment to Van Winkle and Chamberlain was recorded, must be 
deemed to hâve had constructive notice thereof, and was bound to 
take the prior invention into considération, and could not supinely 
rely on Madden's représentations that he had merely assigned the 
spécifie machine reserving to himself that which was basic. Jonathan 
Mills Mfg. Co. V. Whitehurst et al., 72 Fed. 496, 19 C. C. A. 130 ; 
Cordova v. Hood, 17 Wall. 1, 21 L. Ed. 587; National Cash Regis- 
ter Co. V. New Columbus Watch Co., 129 Fed. 114, 63 C. C. A. 616. 
He may hâve supposed that he retained the broad invention, and had 
not by his prior contract divested himself of it ; but it clearly was the 
duty of the complainant to make further inquiries. Walker on Pat- 
ents (4th Ed.) 246; Robinson on Patents, vol. 2, §§ 775, 776. 

Complainant also asserts title to the broad invention by purchase 
from the Accumulator Company in whose employ Madden was in the 
year 1893 under an arrangement that inventions relating to grids pro- 
duced during his employment were to become the property of his em- 
ployer. The lead cylinder in évidence is shown to hâve been purely ex- 
périmental. It was made by cutting disks mounted on a shaft and 
which were fed towards and away from the surfaces of a sectional lead 
pipe upon which ridges were raised. Complainant's évidence is thought 
insufficient to show that Madden conveyed to the Accumulator Com- 
pany, while in the latter's employ, any rights in connection with his 
'ead cylinder which he subsequently delivered to Chamberlain in con- 
nection with the agreement of June 10, 1895, for the purpose of show- 
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ing the size and depth of the grooves or shelves on the surface of 
the pipe. 

Complainant further contends that the transaction between Madden 
and the predecessors of the défendant related simply to the sale of 
a spécifie individual machine, that the broad invention for such ma- 
chine was subsequently assigned to complainant, and that, according 
to section 4899 of the Revised Statutes (U. S. Comp. St. 1901, p. 
3387), the défendant merely had the unrestricted right to use such ma- 
chine, but not to duplicate it. The évidence does not substantiate this 
contention, but shows the transfer to the Gould Company of a ma- 
chine embodying Madden's original conception of the invention cover- 
ing such machine. To give complainant's patent — considered by the 
patentée an improvement over his first invention — an interprétation 
which would make complainant's machine the basic machine would 
require me to hold that it is anticipated by Madden's first invention. 
Without deeming it necessary to discuss any other contentions of 
counsel, or features of the respective patents and their asserted dif- 
férent modes of opération, or without attempting to define the so- 
called spinning process as distinguished from a grid rolling process, 
I hâve reached the conclusion that complainant's patent must be lim- 
ited and narrowly construed. 

The unqualified terms "cutters," "means for reciprocating one of 
said parts in respect to the other," and a "mechanism for f eeding" 
said cutters, éléments of claim 2, are limited to cutters which recipro- 
cate in their opérations on a lead blank as distinguished from a con- 
stant rotation of the cutters in the same direction, and to a feeding 
mechanism consisting of a feed screw for moving cutters towards 
each other. Under this narrow construction, which the évidence is 
thought to require, the défendant Gould Company has not appro- 
priated complainant's machine for secondary-battery plates or its 
process for producing same, nor infringed claim 2 in controversy. 

A decree may be entered dismissing the bill, with costs. 



THOMPSON V. AUTOMATIC FIRE PROTECTION 00. et al. 
(District Court, E. D. New York. July 2, 1912.) 

1. Patents (§ 195*) — Assignment — Validitt of Contkact. 

A contract, by which a défendant agreed to worlt for complainant on 
inventions and to assign to complainant any invention or patentable im- 
provements he might malte during his employaient, is not invalid because 
it was left to complainant to fix his compensation, as to any invention 
he made while he continùed the employnient, although that may hâve jus- 
tified him in termlnating the contract at any time. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 272-274; Dec. 
Dig. § 193.* 

RIght to inventions as between employer and employé, see note to 
Pressed Steel Car Co. v. Hansen, 71 O. C. A. 221.] 

•For other cases see saine toplc & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 203*) — Assignment — Rights or Assignée. 

Evidence considered, and held to show ttiat a défendant corporation 
at the time it took an assignment of an application for a patent bad such 
knowledge of complainant's elaim to the lownership of the Invention that 
it acquired no greater rights than the assigner as against such claim. 

[Ed. Note.— FOr otber cases, see Patents, Cent. Dig. §§ 290-294; Dec. 
Dlg. § 203.*] 

3. Patents (§ 203*) — Assignment of Application — Rights of Assignée. 

An assignment of an application for a patent does not convey a légal 
title to the patent prior to its Issuance, but only to such rights as the 
applicant may hâve, and its record cannot eut off an équitable claim to 
the invention and patent which Is good as against the assigner, and es- 
pecially where the assignée had notice of such claim. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 290-294; Dec. 
Dig. § 203.*] 

4. Patents (§ 195*) — Suit to Enforce Contract for Assignment — Parties. 

An applicant for a patent asslgned his application and rights tUere- 
under to a corporation. At the same time four other later applications, 
which were in interférence with the flrst, were also asslgned to the cor- 
poration, and were then abandoned ; the live assignors receiving stock 
in a new corporation organized to handle the patented device. licld, 
that to a suit by complainant to establish and speeiflcally enforce a con- 
tract with the flrst applicant for the assignment of the patent to com- 
plainant. In which the corporation assignée was joined, the assignors of 
the other applications were not necessary parties. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 272-274; Dec. 
Dlg. § 195.*] 

In Equity. Suit by Everett L. Thompson against the Automatic 
Pire Protection Company and Edward F. Shipman. On final hear- 
ing. Decree for complainant. 

Duncan & Duncan, of New York City, for complainant. 
Griggs, Baldwin & Pierce, of New York City (Martin Conboy, of 
New York City, of counsel), for défendants. 

CHATFIELD, District Judge. A demurrer to the complaint herein 
was considered and the jurisdictional facts were narrated in an opin- 
ion overruling the demurrer, reported in (C. C.) 155 Fed. 548. Testi- 
mony bas now been taken and the case presented upon final hearing. 
The only fact which bas been brougbt out, which is not in accord 
with the statement based upon the allégations of the complaint, is 
tbat the défendant Shipman bas never succeeded in obtaining a patent 
upon bis application, made in April, 1903, but that numerous inter- 
férence proceedings in the Patent Office, complicated by subséquent 
powers of attorney from Shipman to the solicitors for the complainant 
herein, bave resulted in a déclaration by the Patent Ofifice that actual 
issuance of a patent upon the Shipman application will be withheld 
until this litigation between the défendants and the complainant is 
determined. 

According to the testimony now presented, the complainant, Thomp- 
son, as early as March 31, 1900, read a magazine article describing the 
prévention of bursting water pipes, by providing a compression cham- 
iaer in which a cushion of air will be secured through the use of an 

•For other cases see same topic & S numbke In Dec. & Am. Digs. 1907 to date, & Rep'r Inâesea 
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automatic air-inspirator, operated by the decrease of pressure back 
of a tapering nozzle within the water pipe. 

A sketch of a device by which an electric alarm could be actuated 
through the movement of a contact operated like the air-inlet in the 
anti-freezing device, was made and signed by Thompson upon the 
31st day of March, 1900. This paper has been put in évidence, and 
definitely establishes the existence of the conception in Thompson's 
mind as of that date. 

It also now appears that neither Thompson nor the -Automatic 
Fire Protection Company are interested in the manufacture or sale 
of the alarm device alone, but because some such device is necessary 
and useful in connection with what is known as a sprinkler System 
or a method of protection against fire, by which water shall be dis- 
tributed through sprinklers over the area for which the protection is 
sought. 

The improvements and changes from the original sketch by Thomp- 
son,, in his subséquent patent (No. 743,049, of November 3, 1903), 
and by Shipman in his experiments and in his own application to the 
Patent Office, are in the direction of a device by which some sudden 
disturbance of the water supply, such as can best be illustrated by the 
term "water hammer," or a momentary interférence with the water 
pressure will not start the giving of an alarm. On the other hand, 
it is désirable that a constant iîow of water through the sprinklers 
or supply pipes, whether from the température generated by fire, or 
a leak, or any other permanent flow, will start the alarm in motion 
and attract attention. 

The devices of the Thompson patent and the devices of the Ship- 
man application are sufficiently alike to plainly justify the action of 
the Patent Office in requiring a détermination of the litigation between 
Shipman's assignées and Thompson, in his own right, and also as 
grantee of Shipman, before the application shall be finally passed 
upon. 

The complainant now contends : First, that the original contract, 
as shown by the testimony, for work by Shipman, with an assignraent 
of patentable improvements, is valid; second, that the parties form- 
ing the Automatic Fire Protection Company, as well as Shipman him- 
self, had knowledge of the possible équitable assignment of his appli- 
cation for a patent and of Thompson's claim thereto ; and, third, that 
the rights assigfied by Shipman to the Automatic Fire Protection 
Company conveyed an équitable interest only, which will not become 
vested until the patent is granted. They urge, inasmuch as Thompson 
has an équitable right to an assignment of the invention which they 
claim is clearly anterior to any attenipted assignment to the défend- 
ants, that Thompson's equity or right to receive the patent should be 
held superior and that he should hâve a decree. 

[1] As to the contract and its legality there is not much question. 
See décision on demurrer (C. C.) 155 Fed. 548. If Shipman invented 
something patentable while working on Thompson's devices and idteas, 
and in the line of an improvement thereon, as has already been de- 
cided upon the demurrer, he could contract with Thompson to do 
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this work as a mechanic, or as a possible inventer, for the limited 
period covered by his continuation in the employment, if the contract 
entered into be équitable and capable of en forcement. 

The indefiniteness of the considération, in so far as Thompson 
agreed to pay Shipman what Thompson found to be fair for the same, 
might hâve been ground for Shipman's terminating the services, but 
does not make the contract invalid as inéquitable, unless Thompson 
be attempting to hold Shipman, while arbitrarily or inequitably re- 
fusing to make a fair détermination of the amount which he should 
pay. 

[2] As to the second point, more testimony has been presented 
than upon the others, and the principal question of fact is involved 
therein. The défendant, the Automatic Fire Protection Company, 
organized by five individuals, is in business in Chicago, and entered 
into negotiations with Shipman to purchase his applications. The 
interviews developed into agreements between varions parties whose 
claims were in interférence in the Patent Office, and of which the 
Shipman application was the earliest. The negotiations resulted in 
an arrangement by which the five men referred to assigned their 
applications to the Automatic Fire Protection Company, and were to 
receive each $2,000 worth of stock in a corporation to be known as 
the Universal Sprinkler Alarm Company, which was to hâve the busi- 
ness of installing separate or local alarms, and also to receive a 
royalty on each alarm valve used in equipping central office alarm 
Systems, for the installation and maintenance of which the Automatic 
Fire Protection Company reserved the right to contract. 

Shipman's $2,000 worth of stock has never been transferred to 
him, inasmuch as he has not procured his patent, but Shipman was 
assisted in finding employment by the président of the Automatic Fire 
Protection Company for some year or 15 months, and he received 
$150 in cash. He then left Chicago and subsequently appeared in 
New York, where he employed the complainant's solicitors to pursue 
the application in the Patent Office for him, repudiating his previous 
power of attorney and assignments, and then filing an assignment to 
Thom-son. 

At some time, said by McElroy, the président of the Automatic Fire 
Protection Cornpany, to be in the year 1909, Shipman had an inter- 
view with McElroy, in which he told him that Thompson claimed 
the application in question. But there is not a great amount of 
definite proof from which to draw the inference that McElroy and 
the other men interested in the meetings, from which the Universal 
Sprinkler Alarm Company was formed, had any knovvledge in 1905 
that Thompson might be entitled to an assignment. They did hâve 
knowledge that Shipman had been working for Thompson on similar 
devices ; that Thompson had patented one device, which Shipman 
charged him with stealing ; and that Shipman had invented an im- 
provement which Thompson would désire. They could deal with 
Shipman only at their own risk, and, if he had no right to convey, 
they would get nothing. They knew that he had kept the matter 
secret, even if their testimony does not show actual knowledge of 
197 F.— 48 
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any contract Shipman was not called as a witness, but his affidavit 
was offered in évidence over objection. Any testimony by Shipman 
wouldl be weakened by his application for a patent, after his break 
with Thompson, for an improvement admittedly worked out for 
Thompson's benefit, and that he voluntarily went into the new cor- 
poration, opposed Thompson's rights, and then deserted his new as- 
sociâtes and put himself back in Thompson's hands. His affidavit 
would be admissible against him. But he has defaulted, and the 
status of the présent suit is such that his affidavit cannot be received 
as testimony against the other défendants, and he should hâve been 
called as a witness and subjected to cross-examination. But the 
complainant's contention is corroborated in a sensé by the testimony 
of some of the five men who were présent. They intimate that Ship- 
man then told them about Thompson's experiments along the same 
lines; that Shipman had! been working for Thompson and had been 
compelled by Thompson to assign to him an earlier patent; and that 
Shipman left in order not to hâve to assign the présent one to Thompi- 
son. Other particulars appear which were the basis of the inquiry 
by one of the directors of the défendant company, who says that he 
was interested in ascertaining if Shipman had a légal right to his 
invention, and ail of them went as far as they thought necessary to 
investigate his statements, and they surely had notice enough to put 
them on inquiry with respect thereto. 

The only cloud on Shipman's title to the invention which could 
hâve been the subject of inquiry at this conférence must hâve arisen 
from his employment by and relations with Thompson in this very 
business; and the fact that Shipman's stock was to be trusteed, or 
that it was not to be delivered until he received his patent, while the 
stock of the other men (who gave up their claims in the Patent Of- 
fice, but who would hâve nothing to receive for the stock until the 
Shipman application became vested) was paid over immediately, fur- 
ther indicates that the défendants had some doubt as tô whether Ship- 
man would be able to deliver what he claimed. 

No matter what Shipman's motive may hâve been in leaving the 
défendants and again taking up relations with Thompson, his con- 
duct in so doing was in accord with his légal obligations, and there 
seems to be no reason why Thompson's rights should be interfered 
with upon that ground. 

[3] The last point is rather unusual, for the circumstances upon 
which the doctrine can be invoked do not often occur. It seems to 
be plain that légal title to a patent does not completely vest in the 
assignée untjl the patent is issued. Before that, an assignment of 
the right to the patent gives the assignée merely légal title to such 
rights as the patentée may hâve. As between the assignée and the 
United States thèse rights are équitable; that is, subject to ail equi- 
ties or légal objections which could be urged by the government against 
the applicants themselves. It is like enforcing speciiic performance 
of a contract; that is, it is the carrying out of a statutory provision 
which if granted will resuit in contractual relations between the gov- 
ernment aiid an individual. Schmidt v. Nelson Valve Ce, 125 Fed. 
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754, 60 C. C. À. 522. That being the case, an application filed within 
the statutory titne, by an alleged prior inventer, or by another applicant 
claiming to be the real inventor, would be examined, and the govern- 
ment would not issue a patent to an assignée, who might be an inno- 
cent purchaser of rights under an invalid application, but would rec- 
ognize the man with the earliest equity; that is, the right to the 
earliest claim of invention. 

The statute protects the priority of assignment of the subject-mat- 
ter assigned. It does not indicate that the first person filing an assign- 
ment will be recognized as having greater rights than the applicant 
himself, but protects, as to subséquent assignées, and also forecloses 
those who are required by the statute to file an assignment within the 
period of three months. The assignée g'ets no greater title, by reason 
of his good.faith, unless the record of bis title has protected him, and, 
of course, a knowledge of lack of title would deprive the assignée of 
any benefit by recording an assignment, against any one who could 
succeed against the applicant himself. 

Section 4898 R. S. (U. S. Comp. St. 1901, p. 3387), provides for 
the record of an assignment of rights in a patent, applied for but not 
yet issued. This does not prevent the enforcement of an équitable right 
to the patent itself, if that équitable right be superior, and be avail- 
able against the applicant and the assignée. A contract to convey any 
invention, if patentable, may be the basis for an équitable right to 
spécifie performance, and the assignée may hold the patent as trustée, 
for the équitable claim. Dalzell v. Dueber Mfg. Ce, 149 U. S. 315, 
13 Sup. et. 886, 37 L. Ed. 749. 

The record of an assignment cuts off ail légal rights not properly 
recorded, and ail équitable rights not superior to the vesting of the 
légal title. The actual issue of the patent, or perhaps action within 
three months thereafter, would seem to make the légal title superior 
to the équitable right. Cook v. Sterling (C. C.) 118 Fed. 47; Davis 
Imp. W. I. W. W. Co. V. Davis W. I. W. Co. (C. C.) 20 Fed. 699. 

But in the présent case the record of the assignment to the Auto- 
matic Fire Protection Company could not eut off an équitable claim, 
which was not capable of record, but which was asserted before the 
assignee's rights hâve been perfected by the issuance of the patent; 
and much less should the assignment prevail, where the assignée was 
put upon notice that he was purchasing only if the inventor had a 
right to convey. 

Actual notice of an équitable claim would defeat the assignée. 
Littlefield v. Perry, 88 U. S. 224, 22 L. Ed. 557. Nor would an as- 
signée obtain more than his assignor, the appHcant, had, except that 
the assignment when recorded would eut off the claim of a prior 
unrecorded assignment of the patent application. Cook v. Sterling, 
supra. See, however, American S. E. B. Co. v. Empire State N. Co. 
(C. C.) 47 Fed. 741. 

The government record of a patent, when issued, may be construed 
as notice to ail persons, whether claiming a légal right capable of 
assignment, or an équitable right which would be defeated by actual 
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transfer of possession of the légal title. But, to hold that tHe test of 
lâches, or the ordinary statute of limitations, would not be applied 
to an équitable cause of action against a wrongdoer, or an assignée 
who stood in his shoes, but that the court should test this équitable 
right by a three months' limitation, provided for recording the as- 
signment to a patent application, actually in existence and filed, would 
be impossible. 

If we find, therefore, that Thompson had a valid contract with Ship- 
man, we must hold, upon the testimony, that his rights to receive the 
patent are superior to those of the Automatic Fire Protection Com- 
pany. The other défendant, who is Shipman himself, bas admitted, 
by not contesting the action, the validity of the rights which the com- 
plainant seems to hâve against him. 

[4] The défendants raise an objection to the jurisdiction of the 
court, claiming that a decree cannot be made in this action without 
the présence of the four men who joined with Shipman in the transfer 
of their claims to the Automatic Fire Protection Company, and who 
hâve already received the shares of stock in the Universal Sprinkler 
Alarm Company, and without this latter corporation also as a party 
défendant. 

It would seem that thèse parties hâve an interest in the resuit of 
the litigation, that their knowledge of Shipman's relations with Thomp- 
son at the interview in question was a matter of évidence, and that 
the title of the Automatic Fire Protection Company may dépend upon 
what représentations were made, or what information was disclosed 
to the men at the time. They might well hâve been brought in, or 
might hâve sought leave to join in the action, in order to protect the 
agreement into which they entered; but there seems to be no reason 
why the question of the title assigned to the défendants cannot be 
disposed of without their participation in the action. In other words, 
they are not necessary to a détermination of rights between the par- 
ties hereto, as their claim is derived from and dépendent upon the 
assignment to the Automatic Fire Protection Company, and the issue 
can be fully disposed of between the complainant and the défendants 
of record. If considération for their withdrawal from the interférence 
proceeding bas failed, they can still proceed to oppose the issuance 
of the patent to Shipman, if he is not entitled or the actual inventor; 
but those questions could not be settled in this suit under any cir- 
cumstances. 

The complainant may hâve a decree. 



HUED et al. v. JAMES GOOLD 00. 

(District Court, N. D. New York. July 12, 1912.) 

1. Patents (| 327*) — Infbingement— Conflicting Décisions in Difterent 

CiBOUITS. 

Décisions of the fédéral courts in certain circuits holding a patent 
vold in suits against manufacturers of articles which Infringe if the pat- 

•For other case» me «ame toplo & S numbeb In Dec. & Am. Digs. 1907 to date, £ Rep'r Indexes 
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ent is valid, although not appealed froni, cannot protect purchasers ol' 
such infriiiging articles from the détendants in sucli suits in vendins 
the same in another circuit after tlie Suprême Court lias adjudsed the 
patent valid, as against an exclusive licensee who acciuired his rights 
before such décisions were rendered. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 620-625 ; Dec. 
Dig. § 327.*] 

2. Patents (§ 2S9*) — Suit for Infeinoement — Lâches. 

ïhe owiier of a patent or a licensee thereunder is not barred by lacbes 
from maintaining a suit for Infringement because of delay durlng the 
time the patent was beiug litigated in other suits, and especially where 
the décisions as to its validity were conflicting. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 467-469 ; Dec. 
Dig. § 289.* 

Ijaches as a défense In suits for infringement of patents, see notes to 
Taylor v. Hawyer Spindle Co., 22 C. O. A. 211 ; Richardson v. D. M. Os- 
borne & Co., 36 0. C. A. 613.] 

3. Patents (§ 328*) — Infringement — Rubber Tired Wheel. 

The Grant patent, No. 554,675, for a rubber tired wheel, construed, and 
held infringed. 

4. Patents (§ 327*) — Suits for Infringement — Parties. 

That the owiier of a patent who joins with an exclusive licensee in cer- 
tain territory in a suit for infringement within such territory has been 
en.1olned in another jurisdietion from prosecutlng such suit does not af- 
fect the right of the licensee, who may maintain the suit alone. 

[Kd. Note.— For other cases, see Patents, Cent. Dig. §§ 620-625; Dec. 
Dig. § 327.*] 

In Equity. Suit by James D. Hurd, Consolidated Rubber Tire 
Company, and the Rubber Tire Wheel Company against James 
Goold Company. On motion for preliminary injunction. Motion 
granted. 

Walter E. Ward, of Albany, N. Y., for the motion. 
H. A. Toulmin, of Dayton, Ohio, opposed. 

RAY, District Judge. The validitj of the Grant patent, No. 
554,675, dated February 18, 1896, for rubber tired wheel, has been 
declared by the Suprême Court of the United States in Diamond 
Rubber Co. of New York v. Consolidated Rubber Tire Co. and 
Rubber Tire Wheel Co. (April 10, 1911) 220 U. S. 428, 31 Sup. 
Ct. 444, 55 L. Ed. 527. Prior to this décision the lower courts had 
differed as to the validity of this patent, and while in the Second 
circuit it had been held valid, in the Indiana circuit (Circuit Court) 
and in the Sixth circuit (GoodVear Tire & Rubber Co. v. Rubber 
Tire Wheel Co., 116 Fed. 363, 53 C. C. A. 583), the patent was 
held invalid. Also in Rubber-Tire Wheel Co. v. Victor Rubber-Tire 
Co., 123 Fed. 85, 59 C. C. A. 215, which followed 116 Fed.. 363, 53 C. 
C. A. 583, the patent was held invalid. In the circuits where the 
patent was held invalid, infringers (under the décision of the Su- 
prême Court of the United States), relying on the décisions of the 
courts in their respective circuits, continued to make the rubber 
tires and wheels, and still continue to do so, and to vend same to 
parties residing in other circuits, notably the Second circuit, where 

"For other cases see same topic & § humbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the patent has always been held valid, and thèse parties use and 
sell same, and purchasers from thèse parties use and sell same. The 
contention is that the Kokomo Company is protected by the Indiiana 
decree, and that the Goodyear Rubber & Tire Company is protected 
by the decree of the Circuit Court of Appeals referred to, in making 
and selling the infringing wheels and tires, as such decrees are valid 
and iri full force, not having been reversed, and that in spite of 
the décision of the Suprême Court in 220 U. S. 428, 31 Sup. Ct. 444, 
55 ly. Ed. 527, rubber tired wheels and rubber tires made in such 
circuits by said companies and sold there f. o. b. to parties residing 
in the Second circuit and who there use and vend same, are freed 
from the monopoly of the patent, and that the use andi sale of such 
articles (which otherwise infringe) in the Second circuit by such 
purchasers and those vv^ho purchase from them, is not and cannot be 
an infringement. The backbone of this contention is that the dé- 
cision of the Suprême Court of the United States holding this patent 
valid and the tires and wheels made by the Kokomo Company and 
the Goodyear Tire & Rubber Company infringements of such patent, 
if not freed from the monopoly by the unreversedi decrees referred 
to, cannot be invoked by the owner of the patent or bis licensee 
(James D. Hurd being a licensee) as against articles made by such 
companies, as they are protected by the said unreversed decrees to 
which full faith and crédit must be given everywhere, as to articles 
made and sold by them by whomsoever used andi sold. That is, the 
contention is that the décision of the Suprême Court of the United 
States referred to has no force or effect whatever anywhere in the 
United States as to the wheels and tires made by the companies re- 
ferred to according to the patent referred to. 

[ 1 ] I bave already held and adhère to the décision that the décision 
of the Suprême Court of the United States in the case referred to 
(220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527) is the suprême law 
of the land as to the validity of the Grant patent, and that it pro- 
tects Hurd in his rights against ail persons who in his territory, New 
York, make and sell, or make or sell, infringing wheels and tires 
or tires, whether made and put on the market by the Kokomo Com- 
pany or by the Goodyear Tire & Rubber Company. If Hurd, who had 
his license before the decrees referi-ed to were pronounced, and who 
was not a party thereto, is not protected by the décision of the Su- 
prême Court, his license is of little value. If the Kokomo Company 
and the Goodyear Tire & Rubber Company may make and sell and 
supply the market with wheels and tires made according to the patent 
everywhere, by virtue of the decrees referred to they are on an equality 
with the owner of the patent (aside from granting licenses) and bave 
equal rights in New York State with Hurd, sole licensee for such 
territory. I find myself unable to assent to the contention of the 
Kokomo Company, the Goodyear Tire & Rubber Company, and the 
défendant hère which uses and sells the tire made by said Goodyear 
Company. 

[2] The James Goold Company présents some new questions as an 
answer to the granting of the injunction prayed for. First, it says 
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that the James Goold Company has been buying, selling, and using 
thèse solid rubber tires since January, 1901, openly and to the knowl- 
edge of Hurd, the complainant, and that no suit has been brought 
to restrain such acts. The answer to this is that, during the litigation 
which went to the Suprême Court of the United States in which the 
validity of the Grant patent was being tested especially in view of 
the décisions in other Circuit Courts of Appeal against the validity 
of the patent, Hurd was justified in suspending action. He has acted 
promptly since the judgment of tliat court was pronounced. For this 
reason National Co. v. Union Co. (C. C.) 143 Fed. 342, 346, and 
Gilmer v. Geisel (C. C.) 168 Fed. 313, are not applicable. 

[3] Second, défendant says that the tires sold by the James Goold 
Company do not infringe for the reason that the two steel wires 
which pass through the rubber are drawn as tightly as possible 
without breaking them, and so tightly that the tires cannot tip side- 
wise in the channel iron when such rubber tire meets a side thrust, 
such as a blow by striking a solid stone in the roadway, and that 
the décision in the Suprême Court went on the ground that the said 
retaining wires would permit the rubber tire proper to tip sidewise 
in such channel irons under such circumstances. See 220 U. S. 
428, 433, 31 Sup. Ct. 444, 55 L. Ed. 527, and Consolidated Rubber 
Tire Co. et. al. v. Firestone Tire & Rubber Co., 151 Fed. 237, 80 
C. C. A. 589. The défendant quotes Mr. Goold: 

X. Q. 43. Do you use a machine for drawing those wires as tightly as you 
can without breaking them, so as to clamp the rubber firmly in the channel 
iron so tightly that it cannot lift Its base from the channel (Iron) in use? 
Do you do that? A. Yes, sir. 

I do not think this, assuming it to be âbsolutely true, avoids in- 
fringement. I do not think the Suprême Court of the United States 
intended to hold, or that it did hold, that the validity of the Grant 
patent dépends on the fact (hère alleged) that the rubber tire would 
tip sidewise on meeting an obstruction or blow from an obstruction 
as the vehicle was being driven along the roadway, and lift its base 
from the iron channel or rim in which it is placed, and which rim 
is on the felloes of the wheel. If such is the construction of the 
Grant rubber tired wheel, and if such is its oneration when in 
actual use, the structure is and must be inoperative and worthless. 
If this rubber tire, every time it is struck a severe blow by meeting 
an obstruction, tips sidewise and lifts from its base or resting place 
in the channel iron in which it rides, or is carried, the dust, dirt, 
and mud would enter the space so that the rubber tire would no 
longer rest in and on the channel iron but in and on the interposed 
dirt or mud which would be falling out to be replaced by other 
dirt, and the tire would also "creep" in the channel iron and soon 
wear out and become useless. This is obvions to a person who has 
ever used such vehicles and such or similar tires. It is true that 
the Grant rubber tire tips sidewise on striking an obstacle, but it 
does not lift its base from the channel iron. Both rubber tire and 
the steel wires are springy and résilient. They give, and the rubber 
lifts or springs away from the blow ; but it dbes not lift its base 
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from the channel îron unless possibly on rare occasions on meeting 
with toc severe a blow. 

[4] Third, It is urged that in Ohio the complainants Consolidated 
Rubber Tire Company and the Rubber Tire Wheel Company are 
under injunction which forbids them to prosecute this action. That 
is immaterial so far as the complainant James D. Hurd is con- 
cerned. He can maintain this action alone, and is entitled to be 
protected in his territory in his rights, and the injunction prayed 
for will protect him and him alone. The district court in Ohio in 
the action referred to did not obtain jurisdiction of Hurd, and it did 
not assume to enjoin him from prosecuting this action in this court. 

The défendant hère, on the main question, urges the doctrine of 
Keeler v. Standard Folding Bed Co„ 157 U. S. 659, 15 Sup. Ct. 
738, 39 L. Ed. 848. That is not this case, and even there Mr. 
Justice Brown, Mr. Justice Field, and Chief Justice Fuller dissented. 
Full faith and crédit can be given the decrees mentioned without 
holding that the Kokomo Company and the Goodyear Tire & Rubber 
Company hâve the right as against Hurd in New York, not a party 
to such decrees and who obtained his rights under the Grant patent 
now held valid by the suprême law of the land before those actions 
were commenced, to sell such infringing tires in New York and 
confer the right on their vendees doing business in New York to 
vend andi use them there. And I do not think Kessler v. Eldred, 206 
U. S. 285, 27 Sup. Ct. 611, 51 L. Ed. 1065, seriously conflicts with 
thèse views. The question has been certified to the Suprême Court 
of the United States, and this court adhères to its opinion heretofore 
expressed in Hurd v. Seim et al. (C. C.) 189 Fed. 591, and Hurd 
V. Woodward Co. (C. C.) 190 Fed. 28. See Hurd v. Seim Co., 191 
Fed. 832, 112 C. C. A. 349. 

On the motion of the complainant Hurd alone, there will be an 
injunction as prayed for on condition that the complainant Hurd 
exécute a bond approved by this court in the sum of $1,500 to pay 
ail damages the défendant may sustain by reason thereof in case it 
is held such decrees protect the défendant. 



EIBEL l'ROCESS CO. v. REMINGTON-MARTIN CO. 

(District Court, N. D. New York. July 13, 1912.) 

Patents (§ 202*) — Sxjits for Infringement — Right to Inspection of Al- 
LEGBD Infringing Machines. 

Suspiciou of infringement is not enough to justify an order requiriiij; 
tlie défendant in an infringement suit to permit complainant to inspect 
machines used in Its manufacturlng plant and alleged to infringe, and 
nuJess in exceptlonal cases such an order will not bè made on aflidavits 
made prier to the taking of testimony in the case. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 440; Dec. Dig. 
§ 292.*1 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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In Equity. Suit by the Eibel Process Company against the Reming- 
ton-Martin Company. On motion for inspection of defendant's alleged 
infringing machines and to compel défendant to furnish samples of 
its product. Motion denied. 

Fish, Richardson, Herrick & Neave, of Boston, Mass., for the 
motion. 

Hugo & Youst, of Watertown, N. Y., opposed. 

RAY, District Judge. This is a suit in equity to restrain alleged 
infringement of United States letters patent No. 845,224, dated Feb- 
ruary 26, 1907, and the alleged invention relates to Fourdrinier ma- 
chines and has for its object "to construct and arrange the machine 
whereby it may be run at a very much higher speed than heretofore 
and produce a more uniform sheet of paper which is strong, even, 
and well formed." The validity of this patent has never been adju- 
dicated. The complainant présents ex parte affidavits tending to 
show that the défendant is using machines in its factory which corne 
within the claims of the patent in suit. The aiïiants say they hâve 
been in defendant's factory and hâve observed the defendant's ma- 
chines in opération, their position, etc., andi hâve conversed with 
persons, probably operatives found there, and that one end, the 
breast-roU end, is elevated. No testimony has been taken in the case 
by either party. The Fourdrinier machines are old, and the patent 
itself States that the wire screen on which the pulp mixture is carried 
to form the paper after being discharged from its storage and feeding 
tank "has usually been arranged to move in a horizontal plane, al- 
though I am aware that means bave been provided for adjusting the 
breast-roll end of the wire to différent élévations, usually below the 
level to provide for running with différent grades of stock, as, for 
instance, with quick stock and slow stock ; but so far as I am aware 
the making-wire has always had to perform the work of drawing 
along the stock, and as the wire moved much faster than the stock, 
the stock waved or rippled badly near the breast-roll end of the 
wire, which graduially diminished until an equilibrium was established 
and a smooth, even, and glassy surface presented, and not nntil the 
waving or rippling ceased did the fibers (contained in the 'stock,' 
paper making material) lay down uniformly and produce a well- 
formed sheet of paper. The machine has been run necessarily at a 
slow rate of speed to give ample time for the water to escape 
(through the screen) andI for the fibers to lay down so as to niake 
a uniform sheet, and in case the time was insufficient the breast-roll 
end of the wire had been lowered still further until the desired resuit 
was accomplished." 

It is a self-evident fact, common knowledge, that a fluid mixture 
like paper stock, ready for the screen, discharged through a wide- 
mouthed funnel upon a moving screen, will on meeting the obstruc- 
tion, if the speed of the stock is greater than that of the screen, or 
there is a considérable fall, form waves, ripples, and currents, and 
that some time will elapse before the stock will settle down, become 
still, so that when taken up and carried again on the wire screen 



Î62 197 FEDERAL REPORTEE 

it will form a smooth, even-surfaced paper. If the breast-roll end of 
the screen is lowest so that a sort of pool is formed) at that end in 
which the stock may settle and become still, the making-wire or 
screen as it moves muât take the stock from such pool and carry 
it upward — drag it along. The idea or conception of the patent is 
that time may be saved, this pool and the dragging of the stock 
done away with by elevating the breast-roll end of the screen on 
which the paper is made substantially and to a considérable degree 
and then discharging the stock (in a fluid state, of course) upon the 
screen, which is moved at a little more rapid rate than the stock 
moves as it cornes in contact with the screen so that the stock will 
be carried largely by gravity — that is, be running down hill, aided to 
some extent by the screen propelled in the same direction, which will 
catch the onflowing stock as it meets the screen and carry it for- 
ward a little more rapidly than it was moving before — and that thus 
there will be no obstructions, and the waves and currents will be 
done away, and the formation of paper on the screen commence 
much sooner and much nearer the breast-roll end, and a greater 
amount of paper of a smooth and better character than before be 
produced in a given time. Of course, the machine has means for 
raising and lowering the breast-roll end as it had before, and a motor 
power of some kind for moving the screen and also a guide roll 
and suction boxes. There is no claim of improvement in any of thèse 
apipliances. As matter of course, some mechanical changes were in- 
volved. 

The défendant concèdes that the breast-roll ends of its screens 
(wires) in its Fourdrinier machines are elevated above the hori- 
zontal plane; but it dénies the validity of the patent so far as its 
screens and machines are concerned, and allèges that same were made 
and purchased and put in opération more than two years prior ta 
the application for this patent, which was filed August 22, 1906, 
and then elevated and designed to be elevated the same as is now done. 

There is nothing new or novel in the paper making wire or screen, 
or the means for adjusting the breast-roll of said wire to différent 
élévations, or in the means for adjusting the speed of the said wire. 
The only question is whether or not the défendant has the right to 
elevate the breast-roll end of its screen to such an extent that the 
paper stock will flow down it by gravity instead of being dragged, and 
regulate the speed of the screen to correspond nearly with the speed 
of the flow of such stock. No new or novel means for making paper 
are claimed. So far as appears, the old means are employed; but 
the arrangement of thèse means while paper making is going on is 
différent, not with relation to each other, but with relation to the 
"stock" discharged on the screen, and then the speed of the screen 
with relation to the speed of the flow of the stock is regulated. I 
am not called upon to form or express any opinion as to the validity 
of this patent. I am not called upon to express any opinion as to 
the défense of prior use, etc., the antiquity of the idea expressed iti 
the patent. The défendant has not had opportunity to cross-examine 
the persons whose affidavits are presented on this motion, and, if 
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their testimony is taken, it may not cross-examine or controvert any- 
thing they testify to. By testimony taken in the case the complainant 
has not made a prima facie case of infringement. It does not as yet 
appear that there will be any dispute or controversy as to the élévation 
of the breast-roU end of defendant's screens, or their length. 

The composition used by défendant in making its paper is no concern 
of the complainant at this stage of the case, and so far as appears, de- 
fendant's product is on the market. I think the motion prématuré. 
It is a serious thing to direct a manuf acturing corporation to allow the 
attomey and agents and experts of a rival concern to enter its plant and 
inspect and measure its machinery and the opération thereof and com- 
pel it to furnish samples of its stock and product. "Suspicion" of in- 
fringement is not enough to justify such an order as is asked for, and 
I décline to follow Rowell v. William Koehl Co. (D. C.) 194 Fed. 446, 
447, where it is indicated that "suspicion of infringement" will justify 
an order of inspection. A prima facie case made by taking testimony 
and concealment by défendant of its alleged infringing devices, or of 
plans, drawings, and documents would justify such inspection. This 
is the doctrine of Dobson v. Graham (C, C.) 49 Fed. 17, and Diamond 
Match Co. V. Oshkosh Match Works et al. (C. C.) 63 Fed. 984, 985. 
In Diamond Match Co. v. Oshkosh, etc., supra, the court said : 

"The complainant Is not entitled to the aid of the court, upon the suspicion 
or an allégation of infringement, to pry into the business opérations or appli- 
ances of the défendants, either to the end of making out a case against them, 
or for auy other object. The défendants are entitled to protection in their 
rights and property, and will not be requlred to make prématuré disclosures 
of their matters of défense." 

And in Dobson v. Graham, supra, the court said: 

"Complainant will not be granted an inspection of machinery of défendant 
kept in secret, and claimed to embody important secrets, when complainant 
produces no évidence tending to show that it infringes his patents." 

Cases holding that a défendant and the officers of a corporation 
may be compelled to produce documents and papers by the writ of 
subpœna duces tecum hâve no application whatever. The writ is 
provided for by statute, and a défendant in a civil case andi the offi- 
cers of a défendant corporation may be compelled to obey it the 
same as other persons. I do not think such an order as is asked 
for hère should be granted on affidavits made prier to the taking of 
testimony in the case, except possibly in exceptional cases of which 
this is not one. As at présent advised, I see no reason whatever for 
ordering the production or examination of defendant's stock or prod- 
uct. If a serious question is presented as to the dimensions of the 
alleged infringing device and its élévation at the breast-roll end and 
the relative speed at which the wire screen and stock move when 
the machine is in opération a case may be presented where inspection 
should be ordered. 

The motion is denied, with leave to renew after complainant has 
made its prima facie case and dtefendant has disclosed its défense. 
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BLBS V. R0CI1ESTJ5R EGG CARRIER CO. 
(District Court, W. D. New York. July 22, 1912.) 

No. 478. 

Patents (§ 328*) — Validitt and Infkingement — Egg Gaeriee. 

The Jemie patent, No. 722,512, for an egg carrier consistiiig of a paste- 
board case wlth egg cells, for carrying aud delivering eggs to eonsumers, 
covers a narrow Improvement on prier structures and is iiuiited to a com- 
bination of a cover wittt flaring flanges and partition strips between ttie 
cells having the upper portion of the ends next tlie side of the case eut 
away to receive tlie flanges of tlie cover, whicli thus hâve a cushioning 
efiEect atïordlug an additional protection to the eggs. As so construed, 
held not infringed. 

In Equity. Suit by John G. Elbs against the Rochester Egg Car- 
rier Company. On final hearing. Decree for défendant. 

Church & Rich, of Rochester, N. Y. (Frederick F. Church, of 
counsel), for complainant. 

George P. Keating, of Bufïalo, N. Y. (Harold H. Simms, of coun- 
sel), for défendant. 

HAZEL, District Judge. The bill allèges infringement of letters 
patent No. 722,512, granted March 10, 1903, to Henry S. Jenne for 
improvements in egg carriers. The device relates to a réceptacle 
for safely carrying eggs from the place of sale to the consumer, 
and consists of two principal parts — the carrier part and the cover. 
The carrier part, made reasonably strong and a trifle higher than 
the length of an egg, is ordinarily rectangular in form and adapted 
for carrying 12 eggs; the bottom thereof being constructed to give 
a yielding support for the eggs placed in an upright position in the 
egg cells which are formed by strips of cardboard running length- 
wise and across the carrier. The cover is tray-shaped with flaring 
edges, and is made to fit over the tops of the eggs within the walls 
of the carrier with the inner side downward. It is held in place by 
a fastening device consisting of a rod extending across the upper 
surface of the carrier and sliding longitudinally in grooves on the 
outer sides of the case. 

The patent has nine claims, but claims 2 and 6 only are in con- 
troversy. They read as follovi^s : 

2. An egg carrier consisting of a case provided with partitions forming 
egg-receiving poclcets, a removable cover formed with a fiange interposed be- 
tween the walls of the case and ends of the upper portions of tlie partitions, 
and ineans adjustably conneeted to the case for engaging and releasing said 
cover as set forth. 

6. In an egg carrier, the combination of a case provided with partitions 
having the upper portions of their end edges elear from the interior of the 
case, and a tray-shaped cover disposed inverted in the case and having its 
flanges passing across the clear iwrtions of the ends of the partitions as set 
forth. 

The éléments of claim 2 are: (1) A case with partitions or pockets 
for holding the eggs; (2) a cover with a flange, the flange inter- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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posed between the walls of the case and the partitions; and (3) a 
fastening device for holding the cover in place over the tops of 
the eggs. Claim 6 is substantially the same as claim 2, save that 
the latter includes means for releasing the cover, and spécifies that 
the partition strips at their upper parts shall be clear f rom the interior 
of the case, while the former claim provides that the flared part 
of the cover shall be "interposed between the walls of the case and 
ends of the upper portions of the partitions." 

The words "as set forth," at the end of the claims. necessitate 
référence to the description to ascertain their scope. The défenses 
are invalidity and noninfringement. An examination of the record 
satisfies me, assuming the validity of the claims in controversy, that 
they are entitled only to strict construction, and are limited in scope 
to a cutting away of the upper portions of the ends of the partitions 
in such a way as to clear the edges from the interior of the frame 
enabling the flared portions of the cover to rest next to the interior 
walls of the carrier on the cleared portions of the partitions. The 
patentée was not the first to construct an egg carrier of the kind 
under considération, as such devices had been in use in one form 
or another for many years. He, however, was the first to combine 
an egg carrier having cells or pockets for containing the eggs, with 
a cover having flaring flanges to be inverted over the eggs placed 
upright in the cells. The file wrapper and contents show that the 
Patent Office was of the opinion that the novelty of the claims con- 
sisted in the combination of a cover with flaring flanges and eut 
away partition strips within the walls of the case; the latter being 
the essential élément. The original claim 3, the cancellation of which 
supports this view, was broadly for a tray-shaped cover placed in- 
verted over the pockets ; but the aforesaid inclusion of the eut away 
portions of the partitions for the accommodation of the flanges is 
a limitation which must accompany the claims to insure their validity. 
J. L. Mott Iron Works v. Standard Mfg. Co., 53 Fed. 819, 4 C. C. 
A. 28; Roemer v. Peddie, 132 U. S. 313, 10 Sup. Ct. 98, 33 L. Ed. 
382; Sargent v. Hall Safe & Lock Co., 114 U. S. 63, 5 Sup. Ct. 
1021, 29 L. Ed. 67. This construction is supported by the prior art. 

The Fisk patent, for instance, granted 1882, relates to the manner 
of delivering eggs in suitable carriers having trays with pockets or 
cells in them for holding eggs, and attached cords for lifting the trays 
from the case. The Dorn & Shibley patent, No. 89,133 carries the 
eggs for safe transportation in cells or pockets corresponding to the 
size of an egg, and covers them with a tray of canvas with interior 
partitions into which the eggs can be transferred by inverting the 
carrier. The patent to Schaefïer, granted 1877, shows a paper tray 
or cover which may be readily affixed to the carrier, but which bas 
no flared flange as has the patent in suit. The Perkins patent No. 
449,330, defendant's best référence, comes close to containing the 
combination in suit. In that patent are described a carrier having 
cells or partitions made of cardboard strips, and a flanged cover. The 
flange does not flare, and this différence seems to be the only ap- 
préciable différence between the tvvo carriers, except that in the Per- 



765 197 FEDERAL REPORTER 

kins carrier the cover, although inserted within the sîde walls of the 
carrier, rests directly above the egg pockets and not between the walls 
of the case and the partition strips, as in complainant's carrier. The 
Wright patent, No. 371,159 discloses a flanged cover the flanges of 
which rest between the top edges of the partitions and the side walls 
of the case. In view of such Perkins, Schaeflfer, and Wright struc- 
tures it was not, in my opinion, invention simply to flare the flange of 
the tray resting on the partition strips without the additional feature 
of cutting away the partitions at the outer edges to enable placing 
such flared portion adjacent to the side walls of the case, and on top 
of the cleared partitions. While it may be true that the flaring edges 
of complainant's cover impart a so-called cushioning effect and addi- 
tional protection for the eggs, yet any such efïect is . attributable to 
the combination of the cutting away of portions of the strips together 
with the flaring of the flange. The défendant by its adaptation prob- 
ably achieves a resuit not widely différent from that achieved by com- 
plainant, although the protection to the eggs by a cushioning eiïect 
is not présent. 

It is not enough that defendant's carrier performs the same func- 
tions as the patent in suit. If practically the same resuit is attained 
by means which are not an appropriation of the Jenne invention, a 
case of infringement is not made out. The defendant's egg carrier 
consists of a pasteboard case having a perforated bottom and egg 
cells, but the side partitions are not eut away as in complainant's car- 
rier to permit the cover to rest on top of the eggs between the eut off 
portions and the side walls. The tops of the partitions in the de- 
fendant's structure abut the side walls at each end, and there is a 
marginal space within the interior of the réceptacle within which is 
placed, on top of the eggs, a tray or cover retained in position by arch- 
shaped rods affixed to each end of the interior of the réceptacle. The 
tray though flared at the edges is not used to secure a cushioning ef- 
fect, but by means of its flared edge it becomes a support while in 
place and also receives and holds the eggs when the carrier is inverted. 

No particular mention is made herein of the feature relating to the 
method of holding the cover or tray in place, and my understanding 
is that it is not claimed that the bails placed at each end of defend- 
ant's réceptacle infringe the bar and groove arrangement of the pat- 
ent in suit. The use of pivoted bails at each end of a carrier as in 
defendant's réceptacle, for holding the cover in place on top of the 
eggs, was an old device and is shown in the Kjesbu & Stenson patent. 

Although the patentée has made a slight improvement over the prior 
art by providing means for better protection of the eggs contained in 
the réceptacle during delivery, yet, if there was invention (any ex- 
isting doubt as to patentability I résolve in his favor), it must, in 
view of the prior art, be regarded of such meagerness as to call 
for so narrow a construction of the claims in controversy as to exon- 
erate the défendant from the charge of infringement notwithstanding 
any similarities in appearance between its structure and complain- 
ant's. 

The bill is dismissed, with costs. 
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In re CANTON IBON & STEEL CO. 

In re FREEDMAN. 

(District Court, D. Maryland. June 10, 1912.) 

1. Bankritptct (§340*) — Claims — Identity of Debtok — Evidence — Suffi- 

CIFXCY. 

On a clalm agalnst the estate of a bankrupt for the priée of marchan- 
dise, evlaeuce x^id to siiow ttiat crédit was extended to an allied corpo- 
ration, and not to ttie banlirupt 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

2. Bakkrupict (§ 342%*) — Claims — Objections. 

Where it appears tliat a claim against tlie bankrupt's estate lias been 
properly disallowed on objections made and eonducted by tlie creditors in 
their own names, who voluntarily assumed liability for costs and expens- 
es, the order of disallowance will not be dlsturbed on a theory that the 
trustée was the only proper person to attack the claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 530; Dec. 
Dig. § 3421/2.*] 

3. Bankruptct (§ 342%*) — Claims— Objections — Ibeegulaeities. 

An order disallowing a claim against a bankrupt's estate on objections 
by creditors after the claim had been allowed will not be dlsturbed on 
a tlieory that a pétition for reconsideration and disallowance of tlie claini 
should hâve been flled, where the creditors' objections were given the 
efCect of such pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 530% ; Dec. 
Dig. § 3421/2.*] 

In the matter of the Canton Iron & Steel Company, bankrupt. On 
review of an order of the référée disallowing the claim of Joseph 
Freedman. Affirmed. 

Daniel S. Sullivan, for Joseph Freedman. 

Bartlett, Poe, Claggett & Bland, for Hudson Trust Co. and John B. 
Casey. 

ROSE, District Judge. [1] Joseph Freedman says the bankrupt 
owes him $7,632.53 for merchandise sold and delivered to it. He will 
be called the claimant. Certain large creditors of the bankrupt deny 
that it owes him anything. They contend that he sold the merchan- 
dise in question to another corporation, the Iron & Steel Products 
Company, and that it and not the bankrupt is his debtor therefor. 
For brevity it will be called the "Products Company." Prior to 
the spring or early summer of 1909 the bankrupt was in no 
wise connected with the Products Company. The latter was first 
formed about that time for the purpose of acquiring the capital stock 
of corporations engaged in such business as that which the bank- 
rupt was then carrying on. It became the holder of ail the capital 
stock of the bankrupt andi of four other companies. It planned that 
its officers or agents should buy the raw material for the plants of 
its subsidiary companies, that ail their bookkeeping should be done 
by it at its central offices, and that ail payments for goods used by 

•For otlier cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to daté, & Rep'r Indexes 
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any of them should be made by it. In short, that it, and not tbey, 
should deal with the outside public. What it tlius undertook to do 
it in large part did. In practice it was found that in some instances 
the mill managers could buy to better advantage than could the central 
office. The bankrupt had been in business for several years. It had 
a more or less well-established crédit. Some concerns which had been 
in the habit of selling it in the days of its independent existence con- 
tinued to ship goods to it after its stock had become the property of the 
Products Company. Sometimes thèse supplies were ordered by the 
mil! manager of the bankrupt who was the same man who had given 
the orders before the Products Company was formed. Sometimes 
thèse orders came from the latter company. To some persons pay- 
ments were made either occasionally or habitually from the bankrupt's 
office. In most instances the bills were paid by the Products Company. 
The latter's span of life was of the shortest. Within 10 months after 
it began business it was hopelessly insolvent and in receiver's hands. 
Its fall carried the subsidiary companies clown with it. For the first 
time perhaps some of the concerns which were certainly creditors of 
it or of one of them began to wonder which was their debtor. It was 
some time before they could make up their minds. The trustée of the 
bankrupt and the receivers of the Products Company were in litiga- 
tion. The winner would pay its creditors a larger dividend) than the 
loser could. The claimant, as well as others, was frankly anxious to 
know what the outcome of the légal controversy would be. His let- 
ters in the record show that he wanted to make his claim against the 
company which would pay the most. In the end the substantial vie- 
tory was with the trustée in bankruptcy. Before that resuit became 
probable, the year after adjudication in which creditors are required 
to prove their claims had well-nigh expired. Only a few days re- 
mained. The claimant's proof was tendered on the 20th of May, 1911. 
The adjudication had taken place May 24, 1910. 

The référée held that the claimant had given crédit to the products 
Company, and not to the bankrupt. In conséquence he disallowed the 
claim. The claimant filed his pétition for review. He s?.ys that his 
proof of claim was in proper forni. The claim itself had once been 
allowed. He invokes the rule that such proof is in itself prima facie 
évidence that the claim is due and owing. The burden of showing 
that it is not is thrown upon him who would question it. In this case 
it is not necessary to consider how far that rule goes, and to what 
limitations or qualifications, if any, it is subject. The claimant has 
been fuUy examined both on his own behalf and on that of the object- 
ing creditors. He has told his story as he would now like to tell it. 
From his own évidence, and that supplied by contemporaneous docu- 
ments, it is difficult to see how the référée could bave corne to any oth- 
er conclusion than he did. The idea of holding the bankrupt was ob- 
viously an afterthought on the part of the claimant. Much that the 
claimant did both before the coUapse of the two companies and after 
was utterly inconsistent with any purpose to claim that any one other 
than the Products Company was his debtor. The excepting creditors 
liave abundantly sustained any burden of proof which rests upon them. 
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What has been said disposes of the merits of the real controversy be- 
tween the parties. Some technical questions hâve, however, been 
raised, and must be dealt vvith. 

[2] The claimant says that after the trustée has been elected and 
has qualified he is the proper person, and the only proper person, to 
dispute the vahdity of claims made against the estate. If this conten- 
tion be correct, it still remains true that upon applications of creditors 
the court will in a proper case instruct the trustée to contest what 
appear to be doubtful claims, provided the objecting creditors will in- 
demnify the estate against the cost of so doing. In this case the credi- 
tors by making their objections and conducting the controversy in 
their own names voluntarily assumed liability for costs and expenses. 
Now that the case has been fully presented, tô ignore ail that had been 
done, and to instruct the trustée to begin the litigation over again, 
would be to carry respect for technical regularity too far. It would 
be wasting both time and money. 

[3] Similar reasons require the overruling of the remaining ob- 
jection of the claimant to the referee's findings. He says that the at- 
taçk on his claim was not made in the proper time or in the proper 
manner. The référée stated a first distribution account, by which he 
allotted a dividend to ail the creditors whose claims had been proved 
and allowed. Among thèse claims was that of the claimant. Creditors 
then excepted to the allowance of a large number of such claims, 
among them that of the claimant. The latter says that the proper 
course would hâve been to hâve filed a pétition vv'ith the référée for 
the reconsideration and disallowance of his claim. In that he is right, 
although the practice in this district until recently has been to bring 
up such questions in the manner in which they bave been hère raised. 
The irregularity has done the claimant no harm. The exceptions of 
the creditors hâve been, in fact, treated precisely as if they had been 
a pétition for the reconsideration of the allowance of the claim. The 
so-called exceptions hâve been heard by the référée as he would hâve 
heard the pétition for reconsideration. His action thereon has been 
brought hère for review as it would hâve been had he passed upon the 
pétition instead of upon the exceptions. If there has been error, there 
has been no injury. The attack upon the claim has been made in time. 
The estate is not yet closed. 

It follows that the action of the référée in disallowing the claim was 
right, and must be affirmed. 



Ex parte LAXGR, 
(District Court, B. D. Missouri, E. D. July 22, 19] 2.) 

1. Aliens (S§ 67. 70*) — Naturalization — Jurisdiction. 

The .l'iirisilictioii of courts in naturalizing alleus is conferred by statute 
and must lie exercised in a si>ecial and summary niannor. aud its juds- 
inent can only be supported by a record sliovving tacts iiecessary to con- 
ter jurisdiction. 

ma. Note.— For other cases, see Aliens, Cent. Dig. §§ 131-137, 146, 151, 
154-160 ; Dec. Dlg. §§ 67, 70.*] 

*For other cases see same topic & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
197 F.— 49 
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2. ALIl:^fs (J 68*) — Natubalizaiion — Déclaration of Intention — Suffi- 

.CIBNOT. 

A déclaration of intention to be a citizen, whlch eontains nelther a re- 
nunelatlon, by name, of alleglance to the soverelgn of wbom déclarant 
is a subject, iior a renunciatlon, partlcularly, of alleglance to the state 
of wblch he is a subject, does not comply wlth Eev. St. U. S. § 2165 (U. 
S. Comp. St. 1901, p. 1329), requlrlng déclarant to renounce alleglance to 
any foreign sovereignty, and partlcularly by name tbe sovereignty of 
whlch he may be at the tlme a citizen or subject. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 13S-145; Dec. 
Dig. § 68.*] 

3. Aliens (§ 68*) — ^Naturalization — Statdtes — Oonstbuction. 

Though the naturalizatlon laws must be liberally construed to enable 
those aliens who under the law are entltled to citizenship to acquire It, 
the prerequisites prescribed by statute In plaln language cannot be dis- 
pensed wlth. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. § 68.*] 

Application by Herbert Charles Lange for naturalizatlon. Denied. 

M. R. Bevington, Chief Naturalization Examiner, for the United 
States. 

TRIEBER, District Judge. Petitioner's application for naturaliza- 
tion was accompanied by a certificate of his déclaration of intention 
to become a citizen of the United States, of which the following is a 
copy : 

"The United States of America, State of Texas, County of Galveston. 

"County Court, Galveston County. 
"Be it remembered, that on this, the It day of Oot. in the year of our Lord 
one thousand, eight hundred and 93, bef ore me, A. Walclee, clerk of the coun- 
ty court, in and for the county of Galveston, In the state of Texas, personal- 
ly appeared Berhert G. Lange, an alien, and on oath declared that he was 
born at Hermany on the 18 day of August, 1ù67; that he emlgrated to the 
United States on the 25 day of Dec, 1872, and further declared it to be, bona 
flde, his intention to become a citizen of the United States of America, and 
to renounce forever ail alleglance and fidelity to any prince, potentate, state 
or sovereignty whatever, and partlcularly to * * * of whom he is a sub- 
ject. [Signed] Herbert C. Lange. 
"Sworn to and subscribed before me, the 12 day of Oct., A. D. 1892. 

"A. Waklee, Clerli County Court, Galveston County. [Seal.]" 

Then follows the certificate of the clerk that this is a true copy of 
the original déclaration of intention. 

The déclaration was on a printed f orm ; the words in italics being 
written in. 

The act of Congress prescribing the requirements of such a déclara- 
tion of intention is the first subdivision of section 2165, R. S. (U. S. 
Comp. St. 1901, p. 1329), and is as follows: 

"He shall déclare on oath before a Circuit or District Court of the United 
States, or a district or Suprême Court of the terrltorles, or a court of rec- 
ord of any of the states having common-law jurisdiction, and a seal and clerk, 
two years, at least, prior to his admission, that it is bona flde his intention 
to become a citizen of the United States, and to renounce forever ail al- 
leglance and fidelity to any foreign prince, potentate, state, or sovereignty, 

•For other cases see same topio & § ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and particularly, by name, to the prince, potentate, state or soverelgnty of 
which the allen may be at the time a citizen or subject" 

The déclaration hère presented, as will be seen, contains neither a 
renunciation of allegiance to the sovereign of whom he was a subject 
by name, nor dbes it renounce particularly allegiance or fidelity to the 
State of which he was then a subject. Is this omission of such a 
nature as to vitiate the déclaration entirely ? 

[1] The jurisdiction of the courts to naturalize aliens is conferred 
by spécial statute, and is to be exercised in a spécial and summary 
manner, and not according to the rules governing courts in plenary 
proceedings. Usually thèse proceedings are ex parte, and the déc- 
larations of intention almost invariably ex parte. The law is well 
settled that in such cases a judgment can only be supported by a 
record which shows that ail the facts necessary to confer jurisdiction 
existed, as no presumptions as to jurisdiction will be indulged. Har- 
vey V. Tyler, 2 Wall. 328, 17 L. Ed. 871 ; Galpin v. Page, 18 Wall. 
371, 21 L. Ed. 959; Morris v. Dooley, 59 Ark. 483, 28 S. W. 30, 430. 

In Re Bodek (C. C.) 63 Fed. 813, Judge Dallas held: 

"An appllcant for naturallzation then, Is a suitor, wUo, by hlg pétition, In- 
stitutes a proceeding In a court of justice for the judicial détermination of 
an asserted right. Every such pétition must, of course, allège the existence 
of ail facts and the fulflllment of ail conditions, upon the existence and ful- 
fillment of which the statutes which confer the right asserted hâve luade it 
dépendent, and I belleve that the pétitions usually presented conform to this 
rule." 

[2] The Congress, in enacting this statute, for reasons which courts 
cannot inquire into, did not consider it svifficient to require of the 
alien merely a renunciation of allegiance to his sovereign and state 
in gênerai terms, but, in addition to thèse gênerai terms, prescribed 
the additional renunciation, "by name, to the prince, potentate, state 
or sovereignty of which the alien may be at the time a citizen or sub- 
ject." In the déclaration of intention now presented the petitioner 
wholly omitted this latter requirement. To hold that this omission is 
immaterial would, in efïect, be an amendment of the act of Congress, 
by disregarding a material part of the statute, because, in the opinion 
of the court, it was unnecessarily or inadvertently inserted. No one. 
of course, will contend that the court possesses such power. 

The applicant, although a native of Germany, may be a subject 
or citizen of some other country ; he may hâve been born there, while 
his mother, a subject of the Czar of Russia, was there on a visit; his 
father might hâve been naturalized in some other country when the 
applicant was a minor; or the petitioner might himself by naturallza- 
tion hâve become a subject of some country other than that of his 
birth. An applicant may be a subject of a country with which the 
United States is at war, although not born there. Thèse illustrations 
show that there are some reasons for the requirement that the re- 
nunciation be "particularly by name to the prince and sovereignty 
of which, at the time, he is a subject or citizen." 

In Re Lewkowicz (D. C.) 169 Fed. 927, the déclaration of the peti- 
tioner erroneously alleged that he was a native of France, and that it 
was his "intention to renounce allegiance, etc., to the Republic of 
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France," while, in fact, he was a native and subject of Russia. This 
error was held to be fatal, andt the application for naturalization de- 
nied. 

In Cummings, Petitioner, 41 N. H. 270, there was no allégation in 
the pétition that it had been the bona fide intention of the applicant 
for three years next prior to his application to become a citizen of 
the United States, and it was held that, as the statute expressly re- 
quires such intention to be alleged and proved, the application was 
fatally defective. 

In Ex parte Smith, 8 Blackf. (Ind.) 395, a déclaration of inten- 
tion omitting the name of the sovereign, being described particularly 
as "the Queen of Great Britain and Ireland," was held to be a suiScient 
compliance with the act of Congress. Assuming this tô be a correct 
construction of the statute, it is distinguishable from the case at bar, 
as this applicant's déclaration of intention not only omits the name 
of the sovereign, but also the country whose subject he is by nativity 
or naturaHzation. 

[3] While the court is of the opinion that the naturalization laws 
should be liberally construed in order to enable those aliens who, un- 
der the law, are entitled to American citizenship, to acquire it, the 
prerequisites prescribed by Congress in plain and unambiguous lan- 
guage cannot be dispensed with by the courts, even if a hardship may 
resuit thêreby to an individual. In this case the court has no doubt 
but that the error was that of the clerk before whom the déclaration 
was made ; but, as the law requires that a proper déclaration of in- 
tention containing certain statements to be made ynder oath is a pre- 
requisite to give the court jurisdiction, it cannot be disregarded. 

In Re Lewkowicz, supra, the mistake seemed to hâve been made 
by the interpréter, the applicant at that time not understanding Eng- 
lish, but the application was by the court denied. 

As the applicant seems to possess the- necessary qualifications for 
naturalization and gives promise of good citizenship, the application 
is denied without préjudice. 



THE THOMAS W. RODGERS. 
(District Court, E. D. New York. June 19, 1912.) 

Maritime TjIENS (§ 29*) — Repaiks — Authobity of Pebson Coktbacting. 

One making repairs on a vessel on its crédit at tlie instance of a per- 
son ostensibly the owner, and who was in possession under a contract 
which was in effect one of conditional sale, is eutitled to a maritime lien 
therefor, and espeeially where the vendor, who retoolv possession on the 
bankruptcy of the purchaser or lessee, had knowledge throush an agent 
that the work was being done, and made no objection. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 48 ; Dec. 
Dig. § 29.* 

Création of maritime liens by transactions with persons other than 
owner, charterer, or master of vessel, see note to The F. A. Kilburn, 103 
C. C. A. 255.] 

•For other cases see same topio & § nvmeer in Dec. & Am. Digs. 1907 to date, & Rep'r indexes 
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In Admiralty. Suit by the John W. Sullivan Company against 
the steamtug Thomas W. Rodgers. Decree for libelant. 

Alexander & Ash, for libelant. 
James J. Macklin, for claimant. 

CHATFIELD, District Judge. The court sees no reason why the 
libelant should not hâve a decree. The boat was transferred undef 
an instrument purporting to be a charter or lease, but in reality dif- 
fering from a conditional bill of sale only in name. This instrument 
of itself, coupled with the delivery of the boat, would hâve been 
sufficient to hâve given the lessee in possession authority to bind the 
boat for repairs and supplies under such circumstances as the ovvner 
might hâve done. But further notice of the work being donc was 
given to the claimant's représentatives, who certainly had sufficient 
authority to bind him to the extent of putting him on notice, if he 
did not intend to allow the crédit of the boat to be used for the 
purpose of thèse repairs. The subséquent bankruptcy of the lessee 
or charterer, and a proof of claim in bankruptcy by the claimant in 
this action, in which the amount of thèse repairs are set forth, does 
not necessarily estop the claimant in admiralty, but is further évi- 
dence that he had notice, and did not see fit to act for his own pro- 
tection. 

The passage of Act Cong. June 23, 1910, c. 373, 36 Stat. 604 (U. 
S. Comp. St. Supp. 1911, p. 1191), states definitely the same doctrine 
on this point as had been established by décisions prior thereto, and 
makes it apparent that the portion of the repairs rendered since the 
date that the law went into effect were furnished upon the order of 
a person authorized by the owner, and created a maritime lien. The 
repairs before that date (under the authority of The George Farwell, 
103 Fed. 882, 43 C. C. A. 373, and The Iris [D. C] 88 Fed. 902, 
affirmed 100 Fed. 104, 40 C. C. A. 301 ) were the proper subject of 
a lien against the boat, and the suggestion that an examination of the 
records in the customs house might hâve disclosed a doubt as to the 
right of the person in possession to order such repairs on the crédit 
of the boat does not defeat the actual proof that the crédit was given 
to the boat by direction of the person ostensibly in a position to give 
those orders, and that the conduct of the claimant was such that the 
person giving the orders was at least, with the consent of the claim- 
ant, authorized to bind her for repairs, so that a maritime lien might 
accrue. 

No évidence has been offered to question the propriety of the bills 
nor of the repairs themselves, and the charges therefor. They con- 
stituted an account stated as to the Water Front Improvement Com- 
pany, which was the corporation ordering the repairs, and by whose 
direction crédit was given to the boat, and, under the circumstances, 
furnish prima facie proof of the correctness of the amount claimed. 
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Ex parte CARDONNEIi 

(District Court, N. D. Califomia, Plrst Division. Tuly 17, 1912.) 

No. 15,288. 

1. Alibns (§ 51*) — Déportation — Persons Obnoxious. 

Wliere an allen In déportation proceedings, durlng her examina tlon, ad- 
mltted that she was an Inmate of or connected wlth a house of prostitu- 
tion, she thereby confessed that she was an Inadmissible alien and sub- 
ject to déportation under Immigration Law (Act Gong. March 26, 1910, 
C. 128, § 2, 36 Stat. 284 [U. S. Comp. St. Supp. 1911, p. 502]). 

[Ed. Note. — For other cases, see AUens, Dec. Dlg. § 51.*] 

2. Aliens (i 40*)-- CoNSTiTUHONAL Law (§§ 188, 197*)— Rétroactive Stat- 

UTES— Ex Po8T Facto Laws— Depoutation. 

Petltloner, an alien, havlng been found engagea In prostitution after 
the amendment of Immigration Act Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899, 
by Act Gong. March 26, 1910, c. 128, § 2, 36 Stat. 264 (U. S. Comp. St. Supp. 
1911, p. 502), ellmlnating the three-year limitation, It was no défense 
against an order of déportation that she had been a résident within the 
country more than three years prior to her arrest; the amendment ap- 
plying to her mlsconduct after Its passage not being objectlonable as 
either rétroactive or ex post facto. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 100; Dec. Dlg. § 
40;* Constitutlonal Law, Cent. Dlg. §§ 530, 550; Dec. Dig. §§ 188, 197.*] 

Pétition for writ of habeas corpus by Marie Cardonnel. Writ de- 
nied. 

Marshall B. Woodworth and Charles H. McConaughy, for peti- 
tioner. 

VAN FLEET, District Judge. The application of petitioner for 
the writ of habeas corpus must be denied. 

Petitioner is held in the custody of the immigration commissioner 
of the port of San Francisco under a warrant of déportation from 
the Secrétary of Commerce and Labor based upon a finding that pe- 
titioner is an alien not entitled to remain in the United States under 
the terms of the Immigration Act of February 20, 1907, as amended 
by Act March 26, 1910. 

The validity of the warrant is assailed upon various grounds. It is 
repeatedly alleged that the hearing given the petitioner by the im- 
migration authorities upon which the order was based was "not a 
full and fair hearing, nor full or fair, nor any légal hearing at ail." 
But the facts set up to sustain this conclusion are in no respect dif- 
férent in kind or material substance from those urged against the suf- 
ficiency of the hearing and held bad in the récent case from this dis- 
trict of Low Wah Suey v. Backus (No. 869) 225 U. S. 460, 32 Sup. 
Ct. 734, 56 L. Ed. , decided by the Suprême Court on June 7th. 

[1] It is also alleged that there was no évidence produced at the 
hearing to warrant the order of déportation against petitioner as one 
obnoxious under the act. But this is negatived by the facts testified 
to by the petitioner herself as a witness during her examination, as 
disclosed in a transcript of the proceeding submitted with her pétition. 

•For other cases see same toplc & | ndmbee lu Dec. & Am. Dlgs. 1907 to date, £ Rep'r Indexes 
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Those facts are quite sufficient in themselves to warrant a finding that 
she is within the class authorized by the act to be deported as one 
"found an inmate of or connected with the management of a house 
of prostitution." Act March 26, 1910, § 3. 

[2] The further ground alleged, that the petitioner does not corne 
within the act because of having been a denizen or résident within the 
country for more than three years prior to her arrest, and hence was 
not at the time of such arrest and order of déportation one of the 
class within the jurisdiction conferred upon the Secretary of Com- 
merce and Labor under the terms of the act, is inefïectual and with- 
out merit. One of the obvious purposes of the amendatory act of 
1910 was to eliminate and drop out the three- year limitation of the 
act of 1907; and the petitioner, having been found engaged in the 
prohibited occupation after the amendatory act took effect, is not in 
a position to successfully claim, as alleged in her pétition, that the 
amendatory act is as to her "rétroactive and ex post facto and null 
and void." U. S. v. Weis (D. C.) 181 Fed. 860; U. S. v. Prentis (D. 
C.) 182 Fed. 894. There is nothing to the contrary decided in the Low 
Wah Suey Case, as no such question was there involved. 

While there are other grounds alleged in the pétition against the 
validity of the order, I regard them as in the nature of mère con- 
clusions involving no merit either of law or fact, and as not requiring 
spécial notice. 

The writ is accordingly denied, and the application dismissed. 



LINDSEY V. MEXICAN CRUDE RUBBER CO. 
(District Court, S. D. New York. June 4, 1912.) 

1. Attachment (§ 176*)— Validity — Motion to Dischaece — Waivee. 

Where défendant had recognized the validity of an attaclnnent by glv- 
ing an undertalving to hâve it dlscharged, he could not thereafter raise 
the question of Its validity. 

[Ed. Note. — For other cases, see Attachment, Cent. Dig. § 463; Dec. 
Dig. § 176.*] 

2. Attachment (§ 1C.3*) — Pbopektt Subject to Liens — Levy. 

Where property in the hands of a third person subject to liens Is at- 
taehed, the sheriffi, in making the attachment, cannot take the property 
out of the hands of the lienor. 

[Ed. Note. — For other cases, see Attachment, Cent. Dig. §§ 460-463; 
Dec. Dig. § 163.*] 

3. SHEBIFF.S AND CONSTABLES (§ 47*) COMPENSATION POUNDAG-E FeES. 

An attachment haviug been discharged by the substitution of an under- 
taking, the sherifï was absolutely entitled to poundage fées as provided 
by Laws N. Y. 1890, c. 523, § 2, as aniended by Laws N. Y. 1892, c. 418, 
to be taxed on the value of the property, not exceeding the amount 
specifled in the warrant, without référence to the basis of the settlement, 
should one be made. 

[Ed. Note. — For other cases, see Sheritt's and Constables, Cent. Dig. 
§§ 72-74; Dec. Dig. | 47.*] 

•For other cases see same topie & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Action by Thomas S. Lindsey against the Mexican Crucle 
Rubber Company. On motion of the sheriff of New York county for 
an order fixing and taxing fées and poundage. Granted. 

Ingram, Root, Massey & Clark, of New York City, for plaintiff. 

Davies, Auerbach, Cornell & Barry, for défendant. 

NOYES, Circuit Judge. [1, 2] The défendant having recognized 
the validity of the attachment by giving the undertaking to hâve it 
discharged (Jones v. Gould, 114 App. Div. 123, 99 N. Y. Supp. 789), 
I fail to see how it is now in a position to raise the question of valid- 
ity. Moreover, the property attached having been in the hands of a 
third person subject to liens, the levy seems to hâve been made in ac- 
cordance with the Code. I do not see how the sheriff could hâve taken 
such property out of the hands of the lienor. 

[3] The attachment having been discharged by the substitution of 
an undertaking, the sheriff"s right to poundage under the fées statute 
(section 17, subd. 2, of chapter 523 of Laws of 1890, as amended by 
chapter 418 of Laws of 1892) became absolute, and he was entitled to 
hâve it taxed upon the value of the property, not exceeding the amount 
specified in the warrant. This right, it is held, was not limited by the 
later provision in the same statute providing for the payment of pound- 
age upon the basis of a settlement in case one should be made. Thus 
it was said by the Appellate Division for the First Department in 
Plummer v. International Power Co., 88 App. Div. 455, 85 N. Y. Supp. 
108: 

"Wheu the attachment is vacated or discharged by order of the court, and 
the service of the sheriff has iieen fully perfornied and euded and the whole 
process has perfornied its office, the statute glves the right to poundage. 
Irrespective of other conditions, and then the .lurisdiction of the court at- 
taches to require the party llable for the poundage, to pay the same to the 
sheriff." 

See, also, Esselstyn v. Union Surety Co., 82 App. Div. 476, 81 N. 
Y. Supp. 532. 

If the practice were to compel a plaintiff who procures the service 
of a writ of attachment to pay an ofHcer's fées in advance of judg- 
ment, I could well appreciate the justness of it. But to compel a de- 
fendant whose property may hâve been attached without justification 
in a cause whoUy without merit to pay fées in order to bond it, and 
then look to a possibly irresponsible plaintiiï for reimbursement, seems 
extremely harsh. However, this seems to be the course prescribedi by 
the New York statutes and décisions and it is my duty to follow it. 

Motion granted and fées and poundage allowed as claimed. 
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SCHATZ V. WINTON MOTOR CARRIAGE CO. 
(District Court, S. D. New York.) 

1. CouETs (§ 351*) — Production of Documbnts^Fedbeal Courts — Wiiat 

Law Govbrns. 

The subject of the production of documents by tbe adverse party in 
actions at law in fédéral courts is governed bv tbe statutes of tbe tJuited 
States. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dig. 
§ 351.*] 

2. DiscovEBT (§ 82*) — Production of Documents — Fedekal Courts — Action 

AT Law. 

Under the fédéral statutes, a court of law cannot conipel a party to 
an action to produce documents in advance of the trial for the Inspection 
of the other party. 

[Ed. Note. — For other cases, see Discovery, Cent. Dig. | 106; Dec. Dig. 
§ 82.* 

Persons against wbom production and inspection of books or writlngs 
Diay be obtained, see note to Cassatt v. Mitchell Coal & Coke Co., 81 
C. C. A. 98.] 

At Law. Action by Herman Adolf Schatz agaiiist the Winton 
Motor Carriage Company. On motion for inspection of documents 
before trial. Denied. 

Seldon Bacon, of New York City, for plaintifï. 

Crisp, Randall & Crisp, of New York City, for défendant. 

NOYES, Circuit Judge. [1] In my opinion the subject of the 
production of documents by the adverse party in actions at law is 
governed by the statutes of the United States relating thereto. Ex 
parte Fi.sk, 113 U. S. 713, S Sup. Ct. 724, 28 L. Ed. 1117. 

[2] Under thèse statutes a court of law cannot compel one party 
to an action to produce, in advance of trial, documents for the inspec- 
tion of the other party. Carpenter v. Winn, 221 U. S. 533, 31 Sup. 
Ct. 683, 55 L. Ed. 842. 

The présent motion must be denied but without préjudice to an- 
other motion under the fédéral statute for the production of the 
documents in question at the trial. Not being advised as to the state 
of the pleadings or the proximity of the trial, I do not feel warranted 
in treating the présent motion as of that nature. 

The motion for inspection is denied and the order to show cause 
is vacated. 



WHITNEY V. AMERICAN SHIPBUILDING CO. 

(District Court, N. D. Ohio, E. D. November 7, 1911.) 

No. 8,210. 

Removal of Causes (§ 11*) — Amount oe Value in Conteoversy — Rigiit In- 
capable OF MONEY VALUATION. 

Under the requirement of the Fédéral Judiciary Act of March .5, 1875, 
c. 137, § 1, 18 Stat. 470, as amended by Ac-t March 3, 1887, c. 373, § 1, 

•For other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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24 Stat. 552, corrected by Act Aug. 13, 1888, e. 866, § 1, 25 Stat. 433 (U. 
S. Comp. St. 1901, p. 508), that to give a Circuit Court jurisdiction the 
matter in dispute must exeeed, exclusive of Interest and costs, the sum 
or value of $2,000, such matter must be money or some rigbt, tbe value 
of which in money can be calculated and ascertained; and under such 
rule a suit brought in a state court by a stockholder for a mandatory 
Injunction to compel the corporation to permit complainant to Inspect 
Its books and records is not removable. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 29- 
31; Dec. Dig. § 11.*] 

In Equity. Suit by Frank P. Whitney against the American Ship- 
building Company. On motion to remand to state court. Motion 
sustained. 

See, also, 190 Fed. 109. 

Thompson, Hine & Flory, of Clevelandl, Ohio, for plaintiff. . 
Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
for défendant. 

DAY, District Judge. On the 27th day of July, 1911, the plaintiff 
filed in the common pleas court of Cuyahoga county, Ohio, a pétition, 
averring in substance that he was a stockholder of the American Ship- 
building Company ; that he had demanded of said company, in proper 
manner, permission to inspect the books, papers, documents, and rec- 
ords of the défendant company ; that the défendant company, through 
its board of directors, refused such demand, and the plaintiff prayed 
that the défendant be enjoined from refusing him the inspection of 
thèse books, papers, documents, and records, and that an order be 
directed to the défendant to permit the plaintiff, or his agents, to 
make such inspection; that on the 15th day of August, 1911, there was 
filed in the common pleas court of Cuyahoga coUnty a pétition by 
the défendant in the above-entitled suit, asking for its removal to 
the United States Circuit Court for the Northern District of Ohio, 
stating, in substance, the diversity of citizenship, and that the matter 
in dispute exceeded the sum of $2,000, exclusive of interest and costs ; 
ail the proceedings were regularly taken for the removal of the suit, 
and that on the 26th day of October, 1911, the plaintiff filed a plea to 
the jurisdiction, stating as the reasons for his objections to the jurisdic- 
tion of this court that the matter in dispute in said suit is less than 
$2,000, and further denying that the right sought to be protected is 
of the value of $2,000. There were no affidavits or other proof 
introduced by either party. 

The gênerai jurisdiction of the Circuit Court of the United States, 
in so far as the matter in controversy is concerned, is regulated by 
section 629 of the Compiled Statutes of the United States (U. S. 
Comp. St. 1901, p. 508), and reads as follows: 

"The Circuit Court of the United States shall bave original cognlzance con- 
current wlth the courts of the several states of ail suits of a civil nature at 
common law or ic equity, where the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value of two thousand dollars," etc. 

It has bèen established by repeated décisions of the United States 
courts that the jurisdiction of the courts of the United States is 

•For other cases see same toplc & § nombbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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limited, and that the right of the mover of a cause from a state court 
to the United States Circuit Court is statutory only, and that the 
purpose of the statute above quoted is to restrict the jurisdiction of 
the courts of the United States, especially by removal from the state 
courts, and that where the right of removal is doubtful the United 
States courts should décline the jurisdiction. 

The question to be determined hère is: Does the matter hère in 
dispute exceed the sum or value of $2,000? It is then important to 
détermine the exact position taken by the plaintiff and the défendant 
as to what law governs the right upon which they rely in the case 
at bar. 

The plaintiff contends that the matter in dispute in this case is the 
right of the American Shipbuilding Company to refuse Frank Whit- 
ney an examination of certain books relating to certain spécifie con- 
ti-acts ; and the défendant, the Shipbuilding Company, contends in its 
brief that thcre is a broader right, saying : 

"The right to refuse to allow an inspection of the books by Whitney is 
merely an instance of the exercise of a broader right. It is notUing more 
than a conséquent right ; that is, one depending upon and flowing from a 
larger and more fundamental right. * » * And it is this larger right 
which is the real matter in dispute, both in the removal suit and in the in- 
junctlon suit. It Is this last-named right which It is the object of this blll 
to protect." 

Taking the rights relied upon by either the plaintiff or défendant, it 
is pertinent to inquire whether such rights are capable of ascertain- 
ment in money value. The matter in dispute may be some right, as 
contended by the défendant in its brief ; it may be the value of the 
object to be gained by the plaintiff in the suit or in a suit for manda- 
tory injunction, as in the case at bar. The amount in controversy 
or matter in dispute is the value of the plaintiff 's alleged right, which 
is d'enied by the défendant. Or, it may be the value of the right of 
the plaintiff for which he prays protection, or the value to the défend- 
ant of the acts which the plaintiff prays prévention. But it bas been 
decided that, whatever this right is, it must be such as can be ascer- 
tained in money. 

In the case of Youngstown Bank v. Hughes, 106 U. S. 523, 1 Sup. 
Ct. 489, 27 ly. Ed. 268, under the authority of the statute of the state 
of Ohio, the auditor of Mahoning county, in the exercise of his 
power to charge persons on the tax duplicates with the proper amount 
of taxes, called on the cashier of the First National Bank of Youngs- 
town to appear and testify and to bring with him the books of the 
bank, showing its deposits. Thereupon the bank filed a suit in equity 
to enjoin the auditor, alleging for cause that such a proceeding on 
his part would unlawfully expose its business affairs, lessen public 
confidence in it as a depository of moneys, diminish its depositors, and 
greatly impair the value of its franchise. The Circuit Court dis- 
missed the bill, and the bank appealed. A motion was filed in the 
Suprême Court of the United States to dismiss the appeal for want 
of jurisdiction, because the value of the matter in dispute did not 
exceed $5,000. Mr, Chief Justice Waite in delivering the opinion of 
the court says: 
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"The présent suit Is not for money, nor for anytMng the value of which can 
be measured by money. The bank has no interest in taxes to be placed on 
the tax duplicate. * • * If the cashier is compelled to testify and pro- 
duce the books to be used In évidence for the purpose required, the damages, 
if any, resulting to the bank, would be in the highest degree remote and 
spéculative." 

In Barry v. Mercein, 6 How. 103, 12 L. Ed. 70, it was decided by 
the Suprême Court that to give the Suprême Court jurisdiction in 
cases depended upon the amount in controversy. The matter in dis- 
pute must be money or some right, the value of which in money can be 
calculated and ascertained. See, also, Pratt v. Fitzhugh, 1 Black, 271, 
17 L. Ed. 206, De Krafft v. Barney, 2 Black, 704, 17 L. Ed. 350, 
and Potts v. Chumasero, 92 U. S. 358, 361, 23 E. Ed. 499. 

I am unable to say that the right involved in this controversy has 
a value which can be calculated and ascertained in money, and for 
that reason the plea will be sustained and the cause remanded to 
the common pleas court of Cuyahoga county at the costs of the de- 
fendant. 



OOMMONWEALTH S. S. CO. v. AMERICAN SHIPBUILDING CO. 

(three cases). 

(District Court, N. D. Ohio, E. D. January 20, 1912.) 

Nos. 8,210, 8,214, 8215. 

1. COUETS (§ 312*)— -JUBISDICTION OF FEDERAL COITBTS — SUITS BY "ASSIGNEE." 

A suit by a corporation, to rescind a contract for the building of a 
steamship by défendant, made betweeu défendant and complainant's 
promoters, acting as trustées for complainant, and assumed by com- 
plainant on its organization, on the ground that the contract was fraud- 
ulent and procured by défendant by paylng a secret commission to the 
promoters, is not one In which complainant sues as assignée within the 
meaning of Judiciary Act March 3, 1875, c. 137, § 1, 18 Stat. 470, as 
amended by Act March 3. 1887, c. 373, § 1, 24 Stat. 552, corrected by Act 
Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), 
which provides that no fédéral court shall hâve cognizance of any suit 
to recover the contents of any chose in action "in favor of any assignée 
* * * unless such suit mlght hâve been prosecuted in such court to 
recover the said contents if no assignment or transfer had been made." 
In such case complainant is asserting no right derived from its promoters 
or which they could hâve asserted, and such statute has no application. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 865-875; Dec. 
Dig. § 312.* 

For other définitions, see Words and Phrases, vol. 1, pp. 562-564; vol. 
8, p. 7584.] 

2. COEPOBATIONS (§ 448*) — OONTBACTS BeFOEE OEGANrZATION — FeAUD OF PRO- 

MOTEBS. 

A bill in equity flled by a steamship conipany alleged that it was or- 
ganized by certain persous as promoters ; that such persous had previ- 
ously procured from défendant an option for a contract under which 
défendant was to build a steamship for a priée stated therein ; that 
the promoters represented that they had large expérience in such mat- 
ters and that the option was very favorable as to price, etc. ; that on 
securing subscribers to the stock they entered into a contract with de- 
fendant for building the vessel, and complainant on its organization as- 

•For other casea see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sunied the contraet, received and paid for the vessel, partly in cash and 
partly by the issuance of bonds, and also paid the promoters for their 
services in procuriug the contraet and superintending the building of the 
vessel in Its behalf ; that in fact the contraet was fraudulent in that dé- 
fendant, with knowledge of their purpose to organize a corporation to 
take over the contraet. agreed to and did pay to the promoters a secret 
commission thereon. HcU, that on the facts alleged the promoters in the 
transactions with défendant acted as trustées and agents for complain- 
ant and its stoclcholders, and the payment to them hy défendant of a 
secret conunission was in effect a bribery of its agent which vitiated the 
contraet for fraud and entitled couiplainant to its rescission in equity, 
and on surrender of the vessel to recover the considération paid therefor, 
[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1709, 1789- 
1792; Bec. Dig. § 448.*] 

3. Cancellaiion of Instruments (§ 1-5*) — Remedy at Law — Damages. 

Where an agent has been bribed or paid a secret commission to enter 
into a contraet, it is the absolute right of the principal on discovering 
the fraud to promptly rescind the contraet, and he cannot be required to 
resort to an action at law for damages, especially where a bill for re- 
scission requires an accounting whicli could not be had in an action at 
law. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. 
Dig. §i 14, 21; Dec. Dig. § 15.*] 

4. Corporations (§ 448*) — Contract of Pbomoter — Suit fok Rescission — 

Défenses. 

It Is not a défense to such a suit for rescission by a corporation that 
the agent through whose bribery the contract was procured by défendant 
is a stockholder of complainant. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1709, 1789- 
1792 ; Dec. Dig. § 448.*] 

5. Courts (§ 312*) — Fedebal Courts — Assignées — Validity of Assignment 

— L<vw Governing. 

The question whether a cause of action was assignable, so as to entitle 
the assignée to maintain a suit thereon in a fédéral court, is to be de- 
termined by the law of the state where ail the transactions took place. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 865-875; Dec. 
Dig. i 312.*] 

6. COBPORATIONS (§ 591*) — CONSOLIDATION— KiGlIT OF ACTION — ^VALIDITY Un- 

DEB OhIO STAIUTES. 

Under the law of Ohio, by which ail causes of action which are sur- 
virable are assignable, and Gen. Code Ohio, § 11,235, which provides 
that causes of action for deceit or fraud shall survive, the consolidation 
of two corporations, and the transfer by one to the other of ail of its 
property and assets of every kind and description under sections 8710- 
8713 of said Code, vests the assignée corporation with the right to main- 
tain a suit in equity for rescission of a contract made by the merged 
corporation on the ground that it was induced by the fraud of the de- 
fendant. 

[Ed. Note. — For other cases. Corporations, Cent. Dig. §§ 2034, 2368- 
2372; Dec. Dig. § 591.*] 

In Equity. Suits by the Commonwealth Steamship Company 
against the American Shipbuilding Company. On demurrers to bills. 
Overruled. 

See, also, 197 Fed. 797. 

*For other cases see same toplc & % numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A. B. Thompson, Charles P. Hine, and Clarence R. Bissell, ail of 
Cleveland, Ohio, for complainant. 

A. C. Dustin and Homer H. McKeehan, both of Cleveland, Ohio, 
for défendant. 

DAY, District Judge. The questions under considération arise 
upon transactions set forth and complained of in the bills filed in cases 
Nos. 8,210, 8,2H. and 8,215. 

The bills are, in their effect, the same with this exception ; that in 
cases Nos. 8,214 and 8,215 the complainant is suing as assignée or 
successor in interest of the original parties alleged to hâve been de- 
frauded by thèse transactions. 

Bearing in mind this distinction as to thèse respective cases, the de- 
murrers can ail be considered together at this time. 

It appears from an examination of the bills: That the Common- 
wealth Steamship Company is engaged in the business of owning and 
operating freight steamboats on the Great Lakes, and the défendant 
Company is engaged in the business of constructing and repairing sim- 
ilar boats which operate on the Great Lakes. This Commonvvealth 
Steamship Company, the Milwaukee Steamship Company, and the 
Cuyahoga Steamship Company were promoted by W. A. Hawgood 
and A. H. Hawgood. They formed a plan of promoting thèse cor- 
porations for the purpose of contracting on their behalf with the de- 
fendant for the construction of boàts or freight steamers, and of 
obtaining from the défendant large secret commissions for making 
such contracts and at such priées as should be fixed by the défendant, 
and also of obtaining from thèse steamship companies a large com- 
pensation for services pretended to be rendered on complainant's be- 
half in making said contracts and in obtaining first-class steamers at 
the priées stipulated in the several contracts, which priées the Haw- 
goods intended to represent were the lowest possible priées for which 
the steamers could be purchased, and for pretended services in super- 
intending the construction of the steamers in thèse companies' behalf. 
That the Hawgoods, having formed this plan, procured a number of 
innocent persons to agrée to become subscribers to the stock in the 
proposed corporations, and thereafter thèse Hawgoods, pursuant to 
this plan, obtained from the American Shipbuilding Company an op- 
tion in the name of A. H. Hawgood for the building by the American 
Shipbuilding Company of a freight steamer, as alleged in case No. 
8,210, for the ostensible sum of $385,000, which it appears differs in 
the other two cases; but so far as this considération is concerned it 
is not important to refer to thèse sépara te priées for the other boats. 
That. pursuing this plan, the Hawgoods had at about the same time 
obtained from the American Shipbuilding Company, which at ail times 
had notice and knowledge of the plan of the Hawgoods, and of the 
acts done thereunder, an agreement to pay to the Hawgoods the sum 
of at least $15,000 in the event that they should succeed in procur- 
ing the exécution of a contract with the American Shipbuilding Com- 
pany in accordance with the terms of the option; said sum to be paid 
as an alleged commission for obtaining the contract for the American 
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Shipbuilding Company. It might be saidi in passing that thèse com- 
missions differed in the other two cases. 

It is also charged in the several bills : That other sums were agreed 
to be paid and were paid to the Hawgoods by the American Shipbuild- 
ing Company in order to procure the contracts. The Hawgoods, hav- 
ing secured the options, made the fraudaient arrangements with the 
défendant, and then induced various innocent persons to associate 
themselves with the Hawgoods in the plan of forming the complain- 
ant corporation. That the Hawgoods represented to the persons that 
they had great expérience in ail matters relating to the building of 
freight steamers and that they were able to obtain from the défend- 
ant the construction of first-class steamers at the lowest possible 
priées, and that in securing the option they had used their best efforts 
on behalf of the persons associated with them in the formation of the 
complainant company to obtain contracts for first-class freight steam- 
ers at the lowest possible priées from the défendant, and they rep- 
resented that they would cause the contracts and spécifications to con- 
tain ail the requirements necessary for obtaining first-class freight 
steamers and would superintend the construction thereof and thereby 
assure their associâtes and complainant that first-class freight steam- 
ers would be obtained. 

Thèse are the allégations of the bills. In cases Nos. 8,214 and 
8,215, the complainant is the assignée of the companies formed by the 
Hawgoods. 

Having progressed thus far, the Hawgoods concealed from those 
associated with them the fact that they were to obtain any money 
from the American Shipbuilding Company, and that those persons. 
relying upon thèse représentations, and believing that the Hawgoods 
were not obtaining any money from the défendant, but were acting 
in good faith, subscribed for the capital stock of the complainant. 
That later, the Hawgoods, after they had obtained a sufficient num- 
ber of subscribers to the capital stock, as trustées for the subscrib- 
ers and for the corporations, contracted with the Shipbuilding Com- 
pany for the construction of the ships referred to. Thèse contracts 
were adopted by the steamship companies as soon as incorporated. 

The American Shipbuilding Company paid the Hawgoods the com- 
mission agreed upon, and the Commonwealth Steamship Company 
and other corporations paid the Hawgoods for their alleged services 
in securing the option and contract of superintending the construction 
of the steamer.. That the Commonwealth Steamship Company and 
the corporations mentioned in the other two bills, in assuming the 
contract, relied entirely upon the belief induced by the acts and rep- 
résentations of the Hawgoods and the American Shipbuilding Com- 
pany. The considération for the vessels was paid partly in cash and 
partly in bonds, secured by a mortgage on the vessels, a portion of 
which lias been paid and a portion of which is outstanding. That 
the Shipbuilding Company, with fuU knowledge of the relation of the 
Hawgoods to the persons associated with them and the companies so 
organized, paid thèse secret commissions to the Hawgoods. That most 
of the persons, if not ail of them, are now stockholders in the com- 
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plainant Company. That the considération for the vessels in eacli 
instance lias been delivered and accepted by the défendant, and that 
most of the bonds hâve been negotiated by the défendant. That the 
Shipbuilding Company at ail times knew the trust relationship of the 
Hawgoods to the steamship companies, and that thèse facts were not 
known to the complainant until September, 1911. That on the 18th 
day of September, 1911, the complainant notified the défendant that 
the Commonwealth Steamship Company rescinded the contracts on 
the ground of the fraudulent acts of the défendant and tendered and 
offered the vessel in each case to the défendant, and also offered to 
compensa te the défendant for any aniount that was justly due to the 
défendant for the intermediate use of the steamers and offered an ac- 
counting. It is further alleged that the complainant has no adéquate 
or complète remedy at law, and prays that the contract be rescinded 
and canceled and that the défendant shall surrender the unpaid bonds 
or secure their payment by a deposit in court, that the amount of the 
purchase money may be paid to the complainant, together with such 
amounts as the complainant has paid on the principal and interest on 
the bonds, together with interest. And it is accordingly contended 
that the Commonwealth Steamship Company is entitled to rescind the 
contracts with the American Shipbuilding Company. 

To thèse bills which bave substantiaily the same allégations, with 
the addition of the allégation of assignment in cases Nos. 8,214 and 
8,215, the défendant has filed demurrers; the following reasons being 
assigned as ground of demurrer: 

(1) The court is without jurisdiction herein, in that the bill of 
complaint is filed on behalf of an assignée of a contract, and it does 
not appear from said bill that the assignors of said contract could 
hâve maintained an action in this court. 

(2) That the bill on its face does not show that the complainant 
is entitled to the relief prayed for. 

(3) Said complainant, if entitled to any relief whatever, by reason 
of the facts set forth in said bill, has an adéquate remedy at law. 

And an additional ground of demurrer in cases 8,214 and 8,215, 
which will be hère designated as the fourth ground: (4) If the facts 
alleged in said- bill of complaint are sufiîcient to give the Cuyahoga 
Steamship Company, the original purchaser of the steamer Sheldon 
Parks, a remedy for the wrongs complained of, in the nature of a 
rescission of said contract (which is denied), such remedy was personal 
to the Cuyahoga Steamship Company and did not pass to the com- 
plainant by the sale oî ail the assets and property of said Cuyahoga 
Steamship Company to the complainant herein. 

[ 1 ] The first ground of the demurrer raises the question whether 
the court has jurisdiction herein, and counsel for the shipbuilding Com- 
pany contend that the bill of complaint is filed in behalf of an assignée 
of a contract, and that it does not appear from the bill that the as- 
signors of the contract could hâve maintained an action in this court. 

Now section 629 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 508) provides in substance that no Circuit or Dis- 
trict Couft shall "hâve cognizance of any suit * * * ^q recover 
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the contents of any * * * chose in action in favor of any assignée 
or of any subséquent holder * * * unless such suit might hâve 
been prosecuted in such court to recover the said contents if no assign- 
ment or transfer has been made." 

Now the terms "the contents of any promissory note or other chose 
in action" hâve been construed to embrace the rights the instrument 
conferred which were capable of enforcement by suit. They were not 
happily chosen to convey this meaning, but they hâve received this 
construction. Shoecraft v. Bloxham, 124 U. S. 730, 735, 8 Sup. Ct. 
686, 31 L. Ed. 574; Plant Investment Co. v. Keywest R. R., 152 U. 
S. 76, 14 Sup. Ct. 483, 38 L. Ed. 358. 

Now does this bill endeavor to set forth a cause of action which 
seeks to enforce a right conferred upon the Hawgoods by a contract 
assigned by them to the complainant? From the allégations of the 
bills, whatever contracts the Hawgoods had with the défendant for 
the construction of steamers certainly gave the Hawgoods no right to 
rescind the contracts. The complainant's right to rescind the contract 
is not based on any contract rigîits transferred to it by the Hawgoods, 
but the bills in their entirety proceed upon the theory that the rights 
of action exist in the complainant by reason of the fraud of the Haw- 
goods and the défendant. 

I cannot see that section 657, Rev. Stat. U. S. (U. S. Comp. St. 
1901, p. 529), has any application to the bills in question. 

The complainant makes no claim that it is the assignée of the Haw- 
goods. They allège that the Hawgoods were the trustées and merely 
held the légal title, and they rely on no cause of action which the Haw- 
goods had or might claim they had at any time. The complainant is 
not relying on the right of the Hawgoods, but upon the fraud of the 
Hawgoods and the défendant. 

[2] Does the bill on its face show that the complainant is entitled 
to the relief prayed for? 

Now it is alleged that the défendants executed and delivered an op- 
tion, naming a factitious price, and that the défendant paid a secret 
commission to the Hawgoods, with knowledge of their trust relation- 
ship to the complainant'; that the défendant dîd not disclose this pay- 
ment at any time to the complainants. In plain words the American 
Shipbuilding Company paid a secret commission to the agent or rep- 
résentative of the complainant company. This commission was paid, 
this relationship was known, according to the allégations of the bill, 
at the time when the contracts for the construction of the boats were 
entered into. 

We hâve hère presented by the allégations of the bills a secret pay- 
ment by one party to a contract to the agent of another contracting 
party, and the broad question is whether or not thèse allégations of 
the actions of the Hawgoods and of the actions of the American Ship- 
building Company in dealing with them entitled the complainant to 
the right to rescind thèse contracts in a court of equity. 

The questions involved in the cases before us were quite similar 
to the questions considered by the Court of Appeals of this circuit 
in the case of Yeiser v. United States Board & Paper Co., 107 Fed. 
197 F.— 50 
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340, 46 C. C. A. 567, 52 L. R.A. 724. The court at that time was 
composed of Judges Lurton and Day, now on the Suprême Bench of 
the United States, and Judge Severens. Judge Severens in delivering 
the opinion of the court said in part: 

"It is a well-séttled prlnciple of equity that tliose wtLo partlclpate in bring- 
Ing about tbe organizatlon of an Incorporated company, and in getting it in 
condition for transaeting the business for whicti it is organized, assume the 
obligations of a trust towardî the company and those who shall be invited 
to come Into the enterprise as stockholders and share in its fortunes. The 
latter havé the right to rely on the goôd falth and fair dealing of those who 
hâve promoted the companyj and tb assume that they hâve not perverted the 
organizatlon by secret means to the gçcomplishment of selfish purposes, and 
the destruction of tlie equality of right which, in the absence of some known 
modification, ail the shareholders are entltled to enjoy. Indeed, some of the 
declded bases hold a wider doctrine, ànd déclare that, whether the promoter 
becomes a stockholder hlmself or not, he owes a like duty to those who be- 
come such, and eannot, by covert manipulation of the company while it Is 
under his control, and without the faculty of acting for itself, take a Person- 
al profit from his deallngs with it. The récognition of a flduciary relation in 
such circufflstances is merely the application of a familiar principle of equity, 
which fastens a trust upon one who has such power oyer another and his 
affiairs as to give the former an opportunity to make Personal gains In his 
deallngs with them. 

"The reasons for the enforeenient of that prlnciple in such cases as this 
are obvlous. Without it there is nothing to hinder the cdnébction of schemes 
which the reports of décisions show are becoming quite too fréquent in ré- 
cent years, during which corporations hâve so greatly multiplied, whereby 
one may take an option or conditional contract for the purchase of property, 
and then turn it over, at a profit to hlmself, to a corporation to be organized, 
and be under his own control for a sufflcient time to enable him to realize 
the fruits of his enterprise. UnleSs the promoter of the company is restraiu- 
ed by the obligations of a duty which prevents Mm trom bringing the con- 
séquences which are liable to resuit to others who may be led into danger, he 
may practice such schemes with impunity. Of course, thèse observations do 
not apply to a case where the corporation, having knowledge of the facts 
and freedom of action, consehts to a contract proposed by another, even 
though he may be a stockholder or a director. The corporation could not in 
such case complaln, nor could a stockholder, if there had been no actually 
fraudulent purpose towards him. 

"When, on August 3, 1906, Browne and Stuart made their proposition to 
sellthe mill to their comnany, and they and their co-operating associâtes, act- 
ing as the board of directors, accepted it for the company, the company was 
completely in fetters. WhUe it was made to be a purchaser, it was dominat- 
ed by the seller. It had no organ for seeing, hearing, or even knowing what 
was going on. Its whole constituency was engaged in brmglng about the 
sale for the sellers. We hâve, on several occasions, held that where one who 
assumes to act as the agent of another, In a glven transaction is really act- 
ing as the agent of a third person, or in behalf of some scheme of his own, 
his apparent principal, having no knowledge of such alien purpose, is not 
bound by such pretended agent's acts, nor by any notice or knowledge of facts 
which! such agent had at the time the transaction was going forward." 

Meachem, in his Law of Agency (section 798): 

"As has been seen, an agent who is relied upon to exercise, In behalf of his 
principal, his skill, knowledge, or Inflilence, will not be permitted, without 
his prlnclpars full knowledge and consent, to undertake to represent tlie 
other party also In the same transaction. Such conduct Is a fraud upon his 
principal, and not only will the agent not be entltled to compensation for 
services so rendered, but the contract or dealings made or had by the agent, 
while so acting also for the other party without the knowledge or consent 
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of the principal, are not binding upon tlie latter, and if tliey still remain 
executory. he may repudiate them on that ground. or if they liave been ex- 
ecuted iu whole or in part, he may, by acting promptly and before tbe riglits 
of innocent parties bave intervened, restore the considération received, 
rescind tlie contract, and recover back the property or rights with which 
hè has parted under it. 

"It malies no différence that the principal was not in fact in.iured, or that 
the agent intended no wrong, or that the other party acted in good faith ; 
the double agency is a fraud upon the principal, and he is not bound." Ilein- 
hard on Agency, § 392, p. 394 ; Ponieroy's Equity Jurisprudence, § 959, note 
1; Smith on Fraud, § 114; Ewell, Evans on Agency, p. 570; Alger v. An- 
dersen (O. C.) 78 Fed. 729. 

The complainant allèges facts in its bills of complaint showing that 
the Hawgoods while acting in a trust capacity received a bribe or 
commission. 

I think it is well established that, when an agent has been bribed to 
betray his principal, that fact is sufïîcient to entitle the principal to 
repudiate the transaction. 

Judge Clark, in delivering the opinion in the case of Alger v. Ander- 
son (C. C.) 78 Fed. 729, says -. 

"How far a fact of this kind may hâve influenced the agent is in its nature 
an intangible mental condition very largely, and could only be rationally 
judged of by what follows. It would probably never be in the power of the 
principal complaining of the transaction to affirmatively show what was the 
secret opération of sueh an influence on the mind of a treacherous représen- 
tative. It is well settled, consequently, that the fact of the agent having 
been bribed or tempted to betray his principal is sufficient to entitle the 
principal to repudiate the transaction, and it is not neeessary as a basis 
for relief for such principal to show the aetual effect of the bribe or gift 
upon the agent. The ground on which the rule rests Is much deeper and 
broader than a mère question of évidence, and takes into full account human 
nature. The agent is not allowed, by gift, commission, or other form of 
compensation or considération, to assume an attitude in confîict with the 
very best interests of his principal. It is a relation which, on grounds of 
publie policy, demands the utmost loyalty to the principal at ail times." 
City of Findlay v. Pertz, 66 Fed. 427, 18 C. C. A. 559, 29 L. R. A. 188 ; Zinc 
Carbonate Co. v. First National Bank of Shullsburg, 103 Wis. 125, 79 N. W. 
229, 74 Am. St. Eep. 845. 

Défendant also allèges that the bills on their face do not show that 
the complainant is entitled to the relief prayed for, and contends that 
it is plainly apparent on the face of the bills that, had the misrepre- 
sentation and fraud complained of not occurred, the conduct of the 
parties would hâve been the same ; that the fraud complained of did 
not in any manner affect the substance of the contract and the thing 
desired and contracted for by the complainant was in ail respects accord- 
ing to the terms of the contract ; that a redelivery of the boats would 
not place the défendant in statu quo because at the time of making 
the contracts the boats had not been constructed; and that in order 
to place the défendant in statu quo there would hâve to be a return 
of the material and money paid out for labor ; and, f urther, that the 
surrender of the considération received by the défendants would leave 
the défendant poorer than it was before the contract was negotiatedi, 
to the extent of the money received and held by the Hawgoods. 

In othër words, the défendants conténd that although on the face of 
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thc biUs there are allégations that a secret bribe or commission bas, 
been paid to the Hawgoods while the Hawgoods were acting in the 
capacity of trustées or promoters, and that fact having been dis- 
coveredl, nevertheless there is no equity in the bills, and that a rescis- 
sion of the contracts would injure the American Shipbuilding Com- 
pany both in référence to the restoration of the boats and the loss 
of the amounts paid to the Hawgoods. 

Counsel for the défendants rely largely upon the case of Veazie 
V. Williams, 8 How. 134, 12 L. Ed. 1018. In this case the owners had 
instructed the auctioneer to take $14,500 for a certain property, and 
the real bidding stopped at $20,000, and the auctioneer, without the 
consent or knowledge of the owner, continued to take fictitious bids 
until he ran the priée up to $40,000. The purchaser, under thèse 
conditions, filed a bill asking the rescission of the sale and a return 
of the purchase money paid and notes still held by the respondents 
as part of thé purchase price. 

It appears, from a careful examination of this case, that up to a 
certain stage in the auction sale there was no f raud présent ; that up 
to the extent of $20,000 the bids were fair ; that from and above this 
amount the bids were induced by the f raud of the auctioneer. So that 
it can be seen quite readily that the line of démarcation between hon- 
esty, fair dealing, and fraudi is clearly and distinctly noticeable. A 
number of observations made by the learned justice in rendering the 
opinion of the court are, to my mind, important to be hère noticed. 
Justice Woodbury says, at page 151 of 8 How., 12 L,. Ed. 1018, 
speaking of this action of the auctioneer: 

"Had it been othervvise, it would be very questlonable whether, in point 
of law and equity, an auctioneer can be allowed to bid off for himself the 
very property he is selling. It bas been laid down that he cannot. Hughes' 
Case, 6 Ves. 617; Oliver et al. v. Court et al., 8 Price, 126; 9 Ves. 234; 
S Ves. 337; Long on Sales, 228; Babbington on Auctions, 164. The princi- 
ples against it are stronger, if possible, and certainly were enforced earlier 
In courts of equity than in law. An opposite course would give to an auc- 
tioneer many undue advantages. It would tend, also, to weaken Ws fidelity 
in the exécution of his duties, for the owner. He would be allowed to act 
in double and inconsisteut capacitîes, as agent for the seller and as buyer 
also ; and the précédents are numerous holding such sales voidable, If not 
void, and at ail eveuts unlawful, as opposed to the soundest public policy. 

"Nor does it lessen the in,1ury or the fraud if the by-bidding be by the auc- 
tioneer himself. He, being agent of the owner, Is equally with him forbidden 
by Sound principles to conduct clandestinely and falsely on this subject. 
Cowp. 397. AU should be fair, above board. 

"The sale thus made hère was adopted and carried into effect by the 
respondents ; and bence, on acCount of the fraud involved in it, they should 
either restore the considération, and take back the mllls, or indemnify the 
purchaser to the extent of hIs sufferings. 

"Some miscellaneous objections to thèse results are yet to be considered. 
It is said to be justly deemed an extraordinary power in a court of chan- 
cery to rescind contracts at ail, instead of leaving parties to a suit at law 
for their damages. Sugden on Vendors, 392 ; [.lackson v. Ashton] 11 Pet. 
248 [9 L. Ed. 698]. And that a fraud or mistake must be very manifest to 
justify ît. 10 Price, 117; 13 Price, 349; [Lee v. Munroe & Thomton] 7 
Cranch, 368 [3 L. Ed. 373] ; [Lyman v. United Ins. Co.] 2 Johns. Oh. (N. Y.) 
633 ; 12 Ves. 477. And that the burden of proof to show thèse grounds for 
a rescission rests on the plaintiff, and not on the défendant. Grant this. Yet. 
ail requirements appear fulfilled hère. On satisfactory proof, also, executed, 
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as well as executory, contracts niay iu such cases be set aside. One case 
reported of its beiiig done after 20 years. 8 Price, 125. And a défendant is 
likely In most cases to suffer no more by a rescissiou in cliaucery, than by 
damages adecjuate to the loss or injury. 

"ïhere is next the objection, that too long a time had elapsed hère before 
seeking redress. More force would attach to thls if Veazie had diseovered 
the imposition sooner. ïhe sale happened .Tanuary 1, 1836 ; the discorery 
of the fraud was after .Tanuary 1, 1840, and this bill was filed July 23, 1841, 
after demandiug redress of the respondents in January, 1841. 

"Having effected liis objeet in the purchase — to obtain tlie property rather 
than let his rival get it, who, donbtless, he supposed. was bidding against 
him — and being a man of ample means, Veazie sxibmitted, as feeling bound, 
to the excess of price. Nor did he suspect any imposition till informed of it 
within a few years, and then he seasonably applied for relief, and should 
not be barred froni obtaining it by any lapse of time while the fraud or 
mistake as to the bids not being real remalned undiscovered. 

"Ail that remains is to décide upon the most équitable course to carry 
thèse views into effect, consistent with sound principles. One mode is to set 
aside unconditionally the whole sale, for the fraud practiced in it, and hâve 
the mills conveyed by Veazie, and the money, notes, and mortgage returned 
by the respondents. Another mode is to treat as unjust only so much of the 
proceedings as was fraudulent; that is, the excess of price over $20,000 
obtained by by-bidding, and to cause that excess only to be refunded. 

"To restore the excess of considération, or to restore ail and hâve back 
the mills, has in other respects niueh the same effect. The plaintiff in either 
way will obtain nothing which did not belong to him, nor the respondents 
lose anything which was theirs before the falsehood or mistake. It is at 
the same time gratifying to flnd that, by either of thèse courses, no inei- 
dental loss or inconvenience will fall on the respondents, except what has 
been occasioned by the misbehavior of their own agent, and the fruits of 
which they aceepted, and which they cannot in foro conscientite retaln 
against those injured by that misbehavior. 

"But the course we propose, to hâve ttie sale stand so far as not fraudu- 
lent, and to make the défendants restore only what was obtained by the 
pufïing and fraud, is not givlng damages either eo nomine or in substance. 
It requires to be surrendered merely the money and interest in It, and the 
notes and mortgage unpaid, which were obtained by the déception of by- 
bidding. This, among other things, is prayed for in the bill. This course 
will only carry out the establlshed rule on the subject, laid down in ele- 
mentary treatises, that the injured party is placed in the same situation, 
and the other party is compelled to do the same acts, as if ail had been 
transacted with the utmost good faith. 1 Story, Eq. Jur. § 420; 1 Madd. 
Ch. Pr. 209 ; Fonbl. Eq. BooS 1, ce. 3 and 4, notes. 

"It is suggested, however, secondly, that this course does not set aside tlie 
whole sale, or whole contract, which ought to be doue, if intermeddled with 
at ail. It is true that generally, a part of a deed, or contract, or sale, can- 
not be avoided without avoidiug the whole. 2 Ves. 408 ; 1 Madd. Ch. 2t)2. 
Though at times there may be a division or break in theni where fraud 
begins and good faith ends, und where beyond tliat Une ouiy it would seein 
just to annul tliem. [.Topling v. Dooley] 1 Yerg. (Tenu.) 289 [24 Am. Dec. 450.1 

" 'And it will not grant relief even in fraud, unless the party wishing it 
will do complète . justice.' Payne v. Dudley, 1 Wash. (A'a.) 196; [Boyd v. 
Dunlap] 1 Johns. Ch. (N. Y.) 478; Scott v. Nesbit, 2 Cox, 1S3. Hère, "then. 
in the decree, we can set aside the whole sale and contract : but, instead of 
doing it unconditionall\-, the plaintiff should he required flrst to do e(iuity, 
and to allow any countervailing equities on the part of the respondents, 
which are, to let the sale itself stand at what was fairly bid for the pro])- 
erty, and require only the residue of the considération, being entirely fraudu- 
lent, to be restored. 1 Story, Eq. Jur. §§ 344, 599, and cases there cited ; 
McDonald V. Neilson, 2 Cow. (N. Y.) 139, 192 [14 Am. Dec. 431]." 

I hâve quoted from this case at some length, because it appears 
to be the main case upon which counsel for the défendant relies. It 
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is very plain to me that the relief granted in this case was granted 
because it wa§ possible to draw a line betvveen fair dealing and fraud. 
Had it been otherwise, I think it is quite apparent that the contract 
would hâve been rescinded. The relief was granted not on the ground 
that the complainant was entitled to recover nothing except the excess 
of the purchase price produced by the fraud, but the relief was granted 
because of the easily distinguishable line marking the commencement 
of the fraud, and the ability of the court to treat the fraud by itself 
and render relief accordingly. 

Now the bills before me for considération allège sufficient f acts . 
to properly indicate a continuing fraud from the inception to the 
end of the dealings between the stockholders and subscribers on the 
one side and the American Shipbuilding Company and the Hawgoods 
on the other side; the Hawgoods were trustées as to thèse stocks 
holders and were promoters of thèse varions steamship companies. 

From the very commenceemnt of thèse various transactions it ap- 
pears from the bills that the American Shipbuilding Company and 
the Hawgoods had in contemplation the making of thèse contracts and 
the giving of thèse secret commissions, or, stating the transactions 
more plainly, the American Shipbuilding Company proposed to cor- 
rupt the agents df thèse various stearhship companies by the payment 
of a sum of money in the form of a bribe. 

Thèse transactions were at no time disclosed to the subscribers 
or stockholders nor to the corporations, nor were they discovered 
until Septembef, 1911, when actions for rescission were promptly 
brought. . The Hawgoods, from the felationship which they assumed 
with thèse various corporations to the stockholders theréin, which was 
that of promotors or trustées, owed to thèse parties whom they rep- 
resented the obligation of fair and open dealing, and this obligation 
of an agent or trustée has been frequently considered by the courts 
of Ohio and by the fédéral courts of this jurisdiction. 

It is apparent from the bili that the Hawgoods were trustées to use 
their knowledge, their skill, and their good f aith in their dealings for 
the persons whom they represented. Havitig been paid this sum of 
money secretly, can it be said that the parties relying upon their integ- 
rity had the full value of their services? In the case of Yeoman v. 
Lasley, 40 Ohio St. 190, 200, the Suprême Court of the state of 
Ohio says: 

"A vendee cannot be Ms own vendor, So vital is this principle that the 
same person eannot be in one transaction the agent of both vendor and ven- 
dee unless both know the faet and consent thereto. If a vendor secretly 
bribe the agent of the vendee, and induce him to deceive hls principal in a 
matter material to the sale, the vendee's right, on discovery of the fraud, 
to a rescission, Is undoubted." 

And again in the case of Rolling Stock Co. v. Railroad, 34 Ohio 
St., at page 460, 32 Am. Rep. 380, the Suprême Court of Ohio said : 

"The rule which prevents the agent or trustée from acting for himself in 
a matter where his interest would conflict with his duty also prevents Mm 
from acting for another whose interest is adverse to that of the principal ; 
and, In ail cases where, without the assent of the principal, the agent has 
assumed to aet in such double capacity, the principal may avoid the trans- 
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action, at his élection. No question of its fairness or unfalrness can be 
raised. Ttie law holds it constructlvely fraudulent and voldable at the élec- 
tion of tlie principal." 

It is not necessary to go into an extended discussion of the author- 
ities. It seems plain that when one party is endeavoring to warp 
the judgment and integrity of the agent of another, and endeavoring 
to induce that party to cheat his principal, ail of the dictâtes of equity 
and justice make it the plain duty of a court of equity to set aside 
the entire transaction. 

Such action on the part of a court has been suggested by counsel 
for the défendant in their able brief, as an altruistic enthusiasm for 
purity and righteousness in commercial transactions. It appears to 
me that it is only the exercise by the court of a function which im- 
presses upon ail parties that commercial transactions, be they large 
or small, must conform with the fixed standards of honesty. It would 
indeed be a travesty upon justice, if a court of equity, having placed 
before it ail of the éléments which constitute fraud and bribery, 
would refuse to render relief and say to the parties that an action for 
damages to recover the amount of the bribe was the proper remedy. 
If such were the rule of conduct of the courts, dishonest parties might 
bribe agents at will, and, if they were discovered in their bribery, re- 
spond to damages to the extent of the bribe, and, if not discovered, 
enjoy the fuU amount and extent of their illégal action. The courts 
cannot recognize such a doctrine, and will not stop to inquire whether 
the contract was fair or otherwise, but will set aside the entire trans- 
action as fraudulent and inéquitable. With commercial advancement 
and the évolution of modem business fraud has become too prévalent 
and too readily reconciled as an incident to financial achievement. 
Fraud should be prevented by being made as far as possible impossible 
of perpétration, and the party who enters into a fraudulent transaction 
should do so at his péril. It is no duty of a court to weigh the equi- 
ties of joint tort-feasors, or of bribe givers and bribe takers. A court 
could hâve httle respect for itself if it endeavored to adjust the rights 
existing between the conspiring parties who endeavored to perpetrate 
a fraud. 

Defendant's counsel urge that the défendant cannot be placed in 
statu quo by a surrender of the boats in question. If it cannot bè re- 
stored to the position it occupied before thèse contracts in question 
were entered into, it is because of its own fault. If the property has 
fallen in value, it was partly owing to the fault of the défendant, 
and its co-conspirators, the Hawgoods. 

From the allégations of the bills fraud entered into the entire trans- 
actions from their inception. The contracts were tainted with it ; and, 
such being the situation, it is no objection to a restoration of thèse 
boats that the property has fallen in value. Pomeroy's Equity Juris- 
prudence, § 688 ; Neblett v. McFarland, 92 U. S. 104, 23 L. Ed 471 ; 
Veazie v. Williams, 8 How. 158, 12 L. Ed. 1018. 

[3] The défendant contends that the only injury suffered by the 
complainant is the loss of money received by the Hawgoods, and upon 
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thjs statement bases its contention that the complainant has an adé- 
quate remedy at law. 

In the United States courts it is well established, both by the déci- 
sions and ; statute, that suits in equity shall not be sustained in the 
fédéral courts in any case where there is a plain, adéquate, and com- 
plète remedy at law. I think it is equally well established that where 
such a remedy exists, and the objection is seasonably made that there 
is in existence an adéquate remedy at law, it is the positive duty of a 
fédéral court to give eiïect to such objection. It is well established, 
if the bill itself shows a ground for légal relief and prays, incidentally, 
for équitable relief, that notwithstanding such prayer, such a case 
sliould be tried in a law court, and that the remedy at law should be 
pursued, if it exists, no matter whether it is difficult of exécution. 

Now do the bills give rise only to an action for damages for money 
had and received by the Hawgoods ? If so, it might well be urged that 
the complainant has an adéquate and complète remedy at law. This 
objection is promptly urged by the défendant. 

But the bills disclose that the contracts were entered into on reli- 
ance upon the judgment and interest of the Hawgoods. Then it can- 
not be said that, had the original subscribers and stockholders of the 
corporations known that the Hawgoods were getting in a secret man- 
ner sums of money of from $15,000 to $25,000, they would hâve 
acted as they did when entering into thèse contracts. Large invest- 
ments were involved, and from the allégations absolute reliance was 
placed upon the Hawgoods in the making of thèse investments. It is 
an absurdity to présume that any one would enter into a $400,000 
business transaction, knowing that they were represented by an agent 
who had been paid $25,000 by the other party to the transaction. As 
I bave indicated, where an agent has been bribed or has been paid 
a secret commission, it is the absolute right of a party to such a con- 
tract, upon discovering this fraud, to promptlv rescind it. Rolling 
Stock Co. v. Railroad, 34 Ohio St. 460, 32 Am. Rep. 380; Mecham on 
Agency, § 798 ; Alger v. Anderson (C. C.) 78 Fed. 729 ; Cortes Co. 
V. Thannhauser (C. C.) 45 Fed. 730; Veazie v. Williams, 8 How. 134, 
12 L. Ed. 1018. 

In Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340, 36 L. Ed. 82, the 
court said in part: 

"Under section 723 of the Revised Statirtes [U. S. Comp. St. 1901, p. 583], 
the remedy at law, in order to exclude equity, must be as practical and as 
efficient to the hands of justice and its prompt administration, as the remedy 
in equity." 

The bill asks that the défendant be required to account to the com- 
plainant for bonds which are disposed of and secure the application of 
such payment to the satisfaction of such disposed of bonds as bave not 
been paid. This could not be done in an action at law, and it would 
require the, exercise of equity jurisdiction to grant this necessary 
relief. 

The bills affirmatively show grounds of équitable jurisdiction. The 
bribery of the agent, the obtaining of the bonds, the trust relation- 
ships existing, ail are grounds for relief in equity, and it is difificult to> 
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see how in aiiy manner of action at law the complaina-nt could be 
given a fuU, adéquate, and complète remedy. 

It was said by the .Suprême Court in the case of x\ngle v. C. & 
St. P. Ry., 151 U. S. 27, 14 Sup. Ct. 250, 38 h. Ed. 55: 

"The fonus and varieties of thèse trusts, whlch are termed ex nialeficlo 
or ex dellcto, are practically witbout linilt. The principle is applied where- 
ever it is necessary for the obtainiLig of complète justice, although tlie law 
may also give the remedy of damages agaiiist the wrongdoer." 

In thèse cases the complainants hâve elected to bring équitable ac- 
tions to rescind, and, under the authorities I hâve heretofore referred 
to, I am of the opinion that this suit was properly brought in the 
equity court. 

The Hawgoods occupied a trust relationship. They accepted a secret 
commission. Had this fraud been known, the parties would never hâve 
entered into the contracts. They never had the unbiased judgment 
of the Hawgoods, although it might well be said that the Hawgoods 
were equally to blâme with the Shipbuilding Company, yet never- 
theless it is not the function of this court to draw such distinctions. 
The recovery of the amount of the commission is not a full and 
complète recovery. The whole transaction being fraudulent, an ac- 
tion to rescind in equity is the proper one. In no other way is adé- 
quate recourse given to complainants to right the wrong suffered. 
If the défendant is injured by such a course of proceeding, it was 
an injury caused to an appréciable extent by its own dereliction. The 
fraud cannot be separated or divided from the transaction, as was 
done in the case of Veazie v. Williams in 8 How. and 12 L. Ed. The 
complainant on the face of its bills has sustained a serions injury. It 
seeks to remedy this injury by electing to rescind thèse contracts, and 
such action is, I think, justified. 

[4] It is further urged that the bills lack equity by reason of the 
fact that the Hawgoods are shown to be stockholders in the original 
companies, and that they are now stockholders in the complainant 
Company. I hâve before referred to this feature of the case, and can 
see no merit in this contention. 

It has never been the law that courts will endeavor to adjust equi- 
ties between wrongdoers, nor will the courts endeavor to disturb 
the fraudulent liabilities of co-conspirators. The bills by their alléga- 
tions show the bribery of an agent. This, of itself, establishes a fraud 
and gives the complainant a right to proceed in ecpity for a rescission 
of the contracts, because no complète and adéquate remedy can be 
administered in a court of law. The facts, as pleaded, do not con- 
stitute a mère loss of money. They rather involve the entire transac- 
tions, fraudulent from their inception, and induced from their incep- 
tion by a bribed agent. The complainant did not get what it con- 
tracted for. The contracts would not hâve been made had they knowu 
of ail of the circumstances. Ail of the necessary parties to a re- 
scission are before the court, and an action at law is not only unnec- 
essary, but inadéquate. A realization of wrongdoing at the initial 
proceeding of thèse transactions could hâve saved the défendant from 
any apparent loss at this time. The matter is only before the court 
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now on deriiurrer ; the facts must be taken as alleged. In my opinion, 
the bills in each instance are not subject to demurrer on the jurisdic- 
tional question, nor on the grounds that the bills lack equity, nor on 
the ground that there is an adéquate remedy at law. 

There is, however, one more question for considération in cases 
Nos. 8,214 and 8,215, and that is: Were the rights of the steamship 
companies originally formed, which are now relied upon by complain- 
ant, of a nature to be assigned? In case No. 8,215, the Milwaukee 
Steamship Company was the company originally formed, and in No. 
8,214, the company originally formed was the Cuyahoga Steamship 
Company, and it remains to be determined whether the remedy of 
rescission was personal to thèse companies. If it was, it did not pass 
to the complainant by the transfer of ail the assets and property of 
thèse two companies. 

The allégations of the bill in case No. 8,214, and the similar alléga- 
tions in case No. 8,215, with the exception of the name of the Steam- 
ship Company, are as follows: 

"Prlor to Pebruary, 1911, the complainant company and the Cuyahoga 
Steamship Company were each the owner of one large freight vessel operat- 
ing on the Great Lakes. For the mutual advantage of the stockholders of 
said companies, it was mutually agreed that a merger of the properties and 
interest of ail of said stockholders should be effected. This was aecomplished 
by the Cuyahoga Steamship Company assigning and transferring ail of its 
assets, of every kind and description, to the complainant company, which 
also assumed and agreed to pay ail of the obligations of the Cuyahoga 
Steamship Company, includlng about * * * of flrst mortgage lionds on 
said steamer glven to the défendant company in part payment of said vessel. 

"The complainant company thereupon Issued shares of its capital stock 
to each of the stockholders of the Cuyahoga Steamship Company, who then 
became and are now stockholders In complainant company. 

"The transfer of the assets of the Cuyahoga Steamship Company to com- 
plainant included the vessel owned by it, and which had previously been eon- 
structed for it by the défendant company, the contract under which said 
vessel was c6nstructed and ail choses and rights in action, either at law or 
in equity, including the right of action herein sued upon in so far as such 
right of action was assignable. 

"The fraudulent transactions set forth in the complaint were not discov- 
ered until after the dissolution of the Cuyahoga Steamship Company, and 
hence were never known to that company." 

[5] This question of assignability has been most fully covered by 
counsel for complainant and défendant in their brief s ; but, inasmuch 
as thèse transactions arose and took place in the state of Ohio, it 
is only necessâry to détermine the law of Ohio on the question raised 
by this branch of the demurrer. Accordingly, the question of whether 
the assignment conferred upon the complainant company the right of 
action it asserts must be decided according to the law of Ohio. Jos. 
Dixon Crucible Co. v. Paul, 167 Fed. 784, 93 C. C. A. 204; Davis v. 
Mills (C. C.) 99 Fed. 39; Union Trust Co. v. Bulkeley, 150 Fed. 511, 
80 C. C. A. 328. This last case was decided by the Circuit Court of 
Appeals of this jurisdiction. 

[6] From the brief s, and argument, there appears to be no dispute 
that the transactions which took place between the Milwaukee Steam- 
ship Company and the Cuyahoga Steamship Company and the com- 
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plainant herein were effected under the provisions of sections 8710 
to 8713, inclusive, of the Ohio General Code. But I do not consider 
this of any importance further than that section 8712 provides for the 
purchasing or acquiring company taking over ail of the property and 
assets of the other corporation involved. 

The bill avers that the steamship companies, which were originally 
formed, assigned and transferred to the complainant herein ail of 
their assets of every kind and description, and that complainant as- 
sumed and agreed to pay ail of the obligations of the companies orig- 
inally formed. 

The Ohio law recognizes that a chose in action which is transmissi- 
ble to an executor or administrator under the law of Ohio is assign- 
able in equity. Grant v. Ludlow, 8 Ohio St. 1. And that survivability 
and assignability of things in action are convertible terms. The Vil- 
lage of Cardington v. Fredericks, 46 Ohio St. 442, 448, 21 N. E. 766 ; 
Cincinnati v. Hafer, 49 Ohio St. 60, 66, 30 N. E. 197. 

The Ohio law being that ail causes of action which are survivable 
are assignable, it is important to détermine whether the cause of action 
herein involved, namely, a cause of action for deceit or fraud, survives. 

Section 11,235 of the General Code of Ohio, formerly section 4975 
of the Rev. Stats. of Ohio, provides: 

"In addition to the causes which survive at eommon law, causes of action 
for mesne profits, or Injuries to the person or property, or for deceit or fraud, 
also shall survive ; and the action may be brought notwithstanding the death 
of the person entitled or liable thereto." 

This section states, as wiU be observed, that causes of action for 
"mesne profits, or injuries to the person or property, or for deceit or 
fraud," are suvivable actions. If any action for deceit or fraud is a 
survivable action in Ohio, it is an assignable cause of action for the 
purposes of this inquiry. 

What constitutes fraud has been ably considered by Chief Justice 
Fuller, in delivering the opinion of the Suprême Court in the case of 
Moore v. Crawford, 130 U. S. 128, 9 Sup. Ct. 448, 32 L,. Ed. 878. 
The Chief Justice said : 

"Fraud Indeed, in the sensé of a court of equity properly includes ail acts, 
omissions, and concealments which involve a breaeh of légal or équitable 
duty, trust, or confidence justly reposed and are injurions to another, or by 
which an undue and unconscientious advantage is talcen of another. And 
courts of equity will not only interfère iu cases of fraud to set aside acts 
done, but they will also, if acts hâve by fraud been prevented from being 
done by the parties, interfère and treat the case exaetly as if the acts had 
been done." 

Considering the provisions of the Ohio statute and the language of 
this opinion, in my opinion the fraudulent acts complained of in the 
bills herein are plainly within the contemplation of the provisions of 
the Ohio statute. 

The bills which hâve been demurred to in cases Nos. 8,214 and 
8,215 endeavor to make a cause of action for a rescission for fraud, 
by reason of assignment, the basis of the actions instituted. In view 
oî the statute and the Suprême Court décision I hâve referred to, 
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I am of the opinion tliat such a cause of action îs conteniplated. This 
seems to be also the opinion held by the courts of Ohio in the case 
of Isham v. Buckeye Stave Co., 25 Ohio Cir. Ct. R. 167, and affîrmed 
without report in 72 Ohio St. 660, 76 N. E. 1126. This was an action 
for the rescission of a contract for the sale of growing timber for 
fraud inducing the making of said contract, which fraud was not dis- 
covered by the décèdent in his lifetime. The court held that there was 
no question but that the cause of action survived to the personal rep- 
résentative and not to the devisee, and this was their conclusion, inas- 
much as the subject-matter of the contract was personal property. 

If a cause of action for fraud is assignable, surely the remedy of 
redressing the wrong passes. It is certainly within the contemplation 
of ail rules of equity that the remédies for the redressing of the wrong 
must pass with the cause of action. The remedy surviving with the 
cause of action, the assignée of the cause of action has the right to 
elect between remédies. The élection is not personal, but passes with 
the cause of action. This doctrine was approved by the Court of 
Appeals of this jurisdiction in the récent case of Berry v. Chase, 179 
Fed. 427, 102 C. C. A. 573; Judge Knappen, delivering the opinion of 
the court, holding: 

"The owner of a debt upon which he had the right to sue a principal or 
his agent through whom the debt was contracted, the principal beiug then 
undisclosed, in assigniug the debt may also transfer to the assignée such 
right of élection." 

In this opinion the case of Reeder Bros. Shoe Co. v. Prylinski, 102 
Mich. 468, 471, 60 N. W. 969, was cited with approval; that case 
holding that the assignée of a vendor's account for goods sold could, 
upon discovery of the fraud inducing the sale, rescind the same and 
recover the goods sold. 

Inasmuch as the Ohio law permits the survivability and assignability 
of causes of action for fraud, cases from other jurisdictions where 
the basic law is otherwise are of no importance in connection with 
thèse demurrers. A cause of action for fraud may be a valuable asset, 
and, as the assets of the steamship company originally formed were 
disposed of to the complainant herein, it would follow that this cause 
of action, based upon fraud, together with its remédies, passed to 
the complainant. 

That this chose in action is recognized as property is évident from 
the opinion of Judge Spear in the case of Reece v. Kyle, 49 Ohio 
St. 475, 484, 31 N. E. 747, 750 (16 L. R. A. 723) The judge says: 

"It is difflcult at best to recoucile the strict law of maintenance and 
chaniperty with our ideas of the rights of property, and the right of the 
citizen to contract. Among the fundanient;il rights is the right to acquire, 
possess, and dispose of property. The right of disposition necessarily in- 
heres in the right of ownership. We are tauglit tbat a chose in action is 
as niueli property as a thlng in possession, and that in this day the right to 
dispose of such property is as high and free from doubt as is the right to 
sell the horse, or farm, of which the seller has manual possession." 

This being the attitude of the highest court of the state of Ohio, and 
the obligation resting upon me to follow the law of Ohio in respect to 
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the question of assignability, it seems plain to me that this action 
for fraud is assignable, having survivability, and with the assignment 
of the cause of action carries with it the remedy of rescission. 

Taking the views of the questions raised by the demurrers which 
I hâve heretofore indicated, the demurrers are, accordingly, overruled. 
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(three cases). 

(District Court, N. D. Ohio, E. D. June 24, 1912.) 

Nos. 8,210, 8,214, 8,215. 

Corporations (§ 448*) — Conthacts by Pbomotebs — Assumpiion bt Corpoba- 

TION — RiGHT OF RESCISSION FOR FRAUD. 

Certain persons. after obtaining an option for the construction of a 
steainship by a shipbuilding company for a prlce • named, issued a pro- 
spectus inviting subscriptions to the stock of a corporation to be formed 
for owning and operating the vessel, and on securlng a sufflcient number 
of subscriptions made a contract for the vessel as trustées, wlilch they 
turned over to the corporation on its organization. Held, that they were 
promoters and occupled a flduciary relation to the corporation both before 
and after its organization, and In the matter of the contract were trus- 
tées for the corporation and not for the stock subscribers Indlvldually, 
and that where they were in control of the corporation when the con- 
tract was assumed and made a Personal profit out of the transaction by 
recelvlng a secret commission from the shipbuilding company, of which 
the other stockholders had no knowledge, the fraud was one affecting the 
corporation, and the latter, on its dlscovery, had a right of action to 
rescind the contract with the shipbuilding company, which paid the com- 
mission with full knowledge of the situation and in accordance with an 
agreement made when the original option was glven. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1709, 1789- 
1792 ; Dec. Dlg. § 448.* 

Acts of corporators and promoters, see notes to Yelser v, TJnlted States 
Board & Paper Co., 46 C. C. A. 576 ; El Cajon Portland Cernent Co. v. 
Robert F. Wentz Engineering Co., 92 C. C. A. 450.] 

In Equity. Suits by the Commonwealth Steamship Company 
against the American Shipbuilding Company. On final hearing. De- 
cree for complainant. 

See, also, 197 Fed. 780. 

Statemeut of Pacts— 8,210. 

It appears from the record In this case that William A. Ilawgood and Ar- 
thur H. Hawgood were brothers ; that they had been In the vessel business 
in Cleveland for a number of years ; that together with another brother, 
Henry A. Hawgood, prlor to 1905, they had organlzed vessel coinpanies and 
had had varions transactions with the American Shipbuilding Company ; 
that William A. Hawgood and Arthur H. Hawgood had known .lames C. 
Wallace, the président of the American Shipbuilding Company, for at least 
15 years ; that, prior to the transactions complained of In this suit, Winiani 
A. Hawgood and Arthur H. Hawgood had planned to secure options on ves- 
sels from the American Shipbuilding Company, later to forni corporations, 
which corporations would later acquire the boats so to be bullt ; tUat in those 
transactions they secured commissions from the American Shipbuilding Goni- 

♦Fnr other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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papy, whieli were not made known to the others eoncerned; that before 
March, 1905, Arthur H. Hawgood and William A. Hawgood had sonie con- 
férences Wlth the American Shlpbuildlng Company concerning the priée to be 
placed upon a beat to be built by the Shlpbuilding Company, and to be 
known as the "Abraham Steam" ; that they later conferred with one Sheldon 
Parks and planned a prospectus, which provided in substance that a Com- 
pany known as the Commonwealth Steamship Company was to be incorpo- 
rated under the laws of the state of Ohio, to acquire and operate a steel 
lake freighter, that bonds and stock would be Issued, that William A. Haw- 
good and Arthur H. Hawgood would be the agents for the company, and 
that the steamer would be built by the American Shipbuilding Company, the 
steamer to be modem and fully equipped and in ail détails a proper boat 
for the efficient handling of cargoes on the Great Lakes. The contemplated 
prospectus then recited the: history of the vessel trade on the Lakes for some 
years past, and recited that an option had been given by the American Shlp- 
buildlng Company to William A. Hawgood and Arthur H. Hawgood of Cleve- 
land, Ohio, to build this boat at a cost of $385,000, 
Following the prospectus was the foUowing writlng: 

. "Subscrlptlon Agreement. 

"Bach subserlber héreunder agrées to take and pay for, at the price and 
in the manner hereinafter stated, the number of shares opposite his signa- 
ture hereto of the fuU-paid stock of the Commonwealth Steamship Company. 
The priée Is to be one hundred ($100.00) dollars in cash for each share of such 
stock, and is to be paid to W. A. Hawgood (ScCo. in the following manner: 

"Ten per cent, of the subscription when contract for shlp is slgned and 
the balance of the subscription In Installments of not to exceed eighteen per 
cent Bach withln ten days after notice calling for such payment shall be 
delivered or mailed to such subscriber by sàid W. A. Hawgood & Co. 

"ThIs agreement may be executed In separate writings with the same effect 
as if ail signatures were on one v^titlng and shall bind and benefit the Per- 
sonal représentatives and asslgns of ail parties." 

Sheldon Parks had been assoclated with the Hawgoods for some years 
in the sale of stock in varions companies which had been planned by the 
Hawgoods, and he assisted, it is quite évident, in planning the prospectus 
referred to in the record. 

In June, 1905, W. A. Hawgood, Arthur H. Hawgood, and Sheldon Parks 
held a conférence and d.eclded to enter into the venture, practically along 
the Unes set forth in the prospectus. It was declded that the boat should be 
called the "Abraham Stearn," and that William A. Hawgood and Arthur H. 
Hawgood should receive for their services in securing from the American 
Shipbuilding Company the option and the contract for a vessel and collecting 
the money and seeing that the vessel was built according to contract, the 
sum of $5,000. 

On or about July 1, 1905, James C. Wallaee, William A. Hawgood, and 
Arthur H. Hawgood held a conférence at the Hawgoods' office, at which con- 
férence they came to an understanding that the American Shipbuilding Com- 
pany should glve William A. Hawgood and Arthur H. Hawgood an option on 
the vessel to be known as the "Abraham Stearn" to be built at the price of 
§385,000, and that the Shipbuilding Company should pay to them a commis- 
sion of $15,000. On July 1, 1905, the written option was given. From that 
date until the middle of August of the same year, Arthur H. Hawgood, Wil- 
liam A. Hawgood, and Sheldon Parks, and other persons, secured signatures 
to the paper which had been referred to as attached to the prospectus. Dur- 
ing this period of time a number of prospectuses were given to the public 
with the so-called subscription agreements attached to them, and between 
thèse dates varions persons attached their signatures to thèse papers, pro- 
viding for the payment of the aggregate sum of some $200,000, and on August 
16, 1905, William A. Hawgood and Arthur H. Hawgood, as trustées, entered 
into the contract with the American Shipbuilding Company for the construc- 
tion of the steamer Abraham Stearn. It appears that the Hawgoods ex- 
plained to James C. Wallaee that they were organizing the Commonwealth 
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Steamship Company and that this Company was to own the "Abratiam Stearn." 
Eetween August 16 and August 31, 1905, W. A. Hawgood & Co. Issued a call 
for payments from tbe signets of the so-ealled subserlption agreement. The 
first payment to the American Shipbuilding Company was made August 31, 
1905, by William A. Hawgood and Arthur H. Hawgood, trustées. At the 
same time the American Shipbuilding Company gave its cheeks to Arthur 
H. Hawgood and William A. Hawgood each in the sum of $7,500. The re- 
celpt of thèse payments was not recorded by the Hawgoods. 

Following thèse transactions several other undertakings of a simllar na- 
ture were entered into between the Hawgoods and the American Shipbuild- 
ing Company. They involved the construction of the steamer H. B. Smith, 
the J. Q. Riddle, and other steamers. Between October, 1905, and Novem- 
ber, 1905, the steamers H. B. Smith and J. Q. Riddle were constructed, and 
on thèse transactions the Hawgoods received sums of money from the Amer- 
ican Shipbuilding Company, paid as commissions. 

On November 8, 1905, the Commonwealth Steamship Company was Incor- 
porated, with H. A. Hawgood, W. A. Hawgood, Arthur H. Hawgood, Sheldon 
Parks, and one other as the incorporators. At the time the Company was 
Incorporated, the so-called subscription agreements were slgned by from 70 
to 80 persons. On November 22d a board of directors was elected, conslsting 
of six persons, namely, W. A. Hawgood, H. A. Hawgood, J. Q. Riddle, Shel- 
don Parks, Arthur H. Hawgood, and Abraham Stearn, and the following 
offlcers were elected: H. A. Hawgood, président; William A. Hawgood, vice 
président; Arthur H. Hawgood, secretary and treasurer; and William A. 
Hawgood, manager. 

The original subscribers to the stock of the company, as appears In the 
record of the corporation, consisted of: Sheldon Parks, 100 shares; Arthur 
H. Hawgood, 100 shares ; Abraham Stearn, 100 shares ; W. A. Hawgood, 
100 shares; and J. Q. Riddle, 50 shares. 

At said meeting of November 22d a resolution was passed to pay William 
A. Hawgood and Arthur H. Hawgood $5,500, and to pay Sheldon Parks and 
others various sums of money. The resolution mentioned in part that the 
Hawgoods secured the steamer for $10,000 less than It could now be pur- 
chased, and had otherwise carefully guarded the company's interests. At 
this same meeting the officers of the company were dlrected to make calls 
for the amounts subscribed for by the signers to the so-called subscription 
agreements. Prior to the incorporation of the Commonwealth Steamship 
Company, two calls were made and two payments made to the American 
Shipbuilding Company ; but, atter the organization of the company, four 
calls were made and four payments made to the American Shipbuilding Com- 
pany. Later, in January, 1906, arrangements were made for the issuance of 
$190,000 of bonds. Thèse bonds were later issued, iind on April 20, 1006, 
tlie steamer Abraliam Stearn was delivered to the Commonwealth Steamship 
Company. 

From November, 1905, to April, 1906, the Hawgoods filled the offices to 
which they werè elected, and in April, 1906, Henry A. Hawgood died, and 
from that time untll February 1911, William A. Hawgood was président, 
Abraham Stearn, vice président, Arthur H. Hawgood. secretary and treas- 
urer, and William A. Hawgood, manager. During this period of time the 
Hawgoods held a sufficient number of proxies to control the policy of the 
company. 

At a meeting of the company on January 14, 1911, the statement was made 
that certain stockholders had information that William A. Hawgood and 
Arthur H. Hawgood had received a commission in connection with the build- 
ing of a vessel. This was denied by both of thèse gentlemen. On February 
9, 1911, the number of the directors was Increased to 21, and the Hawgoods 
ceased to be executive officers of the company. On April 7, 1911, the capital 
stock of the company was increased. From this time up to August 3, 1911, 
there were rumors that the Hawgoods had received a commission, and some 
conférences along this Une were had by parties interested ; but no action was 
taken by the company, nor does It appear that this fact was offlcially com- 
municated to the .:ompany. On Augui t 3, 1911, a stockholder oommenced s 
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suit agalnst the Hawgooda for an accouutinj,' growiug out of the payment 
oC certErtn «oroniissioiis, and on September 5, 1911, the déposition of Jamea 
C. WaUaee was talten in this suit, wtiicli was brouglit by the stockholders, 
and known as the "Whitney Case," flled in tlie commou pleas court of Cuya- 
hoga county, In which James C. Wallace testified, in substance, that he did 
not know whether any paymeuts were niade by the American Shipbuildlng 
Company to either Arthur H. llawgood or William A. Hawgood or William 
A. llawgood & Co. He also testifled that he could not flud certain records 
and documents, and that lie did not tliink they were in existence. It appears 
in the record, by the testlmouy of E. 0. Wetmore, connected with the Amer- 
ican Shipbuilding Company, that certain of thèse documents and papers 
asked for from Mr. Wallace were taken to the gênerai counsel of the Com- 
pany and sent to Chicago. • 

Ou September 12, 1911, the board of directors of the Commonwealth Steam- 
ship Company adopted a resolution requestlng the résignation of the Ilaw- 
goods. On September 18, 1911, the steamer Abraham Stearn was teudered 
baek to the American Shipbuildlng Company, and on September 21, 1911. 
this suit was commenced. 

It further appears from the record tliat the Abraham Stearn was operated 
during the years 1906, 1907, 1908, 1909, and 1910, and that it was managed 
with reasonable care and prudence, and that it at ail times had been well 
used and carefully cared for. 

Statement of Facts— 8,214. 

The facts in this case are quite similar to the facts in No. 8,210. William 
A. Hawgood, Arthur H. Hawgood, and Sheldon Parks planned tlie transac- 
tions to some extent as early as September, 1905. It was agreed between 
thèse individuals that $15,000 was to be paid out of the flrst net earnings 
of the Corporation, when formed, as compensation to the Hawgoods for 
their services in procuring the option, making the contract, coUecting and 
disbursing funds, and superintending the construction, and as compensation 
to Parks and other persons, for procuring subscriptious to stock. The option 
letter was dated May 16, 1906, addressed to William A. Hawgood. In this 
letter the défendant ofCered ta furnish for William A. Hawgood and asso- 
ciâtes a certain steamer for the sum of .$410,000, $200,000 of which was to 
be paid in monthly installnients during the constrnction, and $210,000 in 10- 
year bonds dated April 1, 1907 ; the bonds to be payable one-tenth each year, 
beginning January 1, 1909; some of the prospectuses to which the so-called 
subscription agreements were attached, similar in form to those employed 
in No. 8,210, contalning the statement that the price of the boat was $410,000. 
Other prospectuses stated that the Cuyahoga Steamship Company was to ac- 
quire and operate a freighter to cost $410,000. The prospectuses, as before 
stated, were very similar to those employed in No. 8,210. 

At about the time this option was sigued, James C. Wallace, président of 
the défendant eompany, agreed to pay William A. Hawgood and Arthur H. 
Hawgood a commission of $25,000, when they procured a contract for a ship 
on the terms named in the option. Between May 16 and June 16, 1906, addi- 
tional signera were obtained to the so-called subscription agreement, and on 
June 16, l906, the contract for the construction of the steamer was executed 
by the American Shipbuilding Company, and William A. Hawgood and Ar- 
thnr H. Hawgood, trustées, and was in accordance with the terms of the 
option. William A. Hawgood & ("o. then made the first call for 10 per cent, 
of the subscriptious. On July 11, 1906, the Hawgoods made the flrst pay- 
ment of $17,500 to the American Shipbuilding Company. At this tlme there 
had been paid in on the subscription the sum of $17,480. On the same day 
the American Shipbuilding Company paid William A. Hawgood and Arthur 
H. Hawgood $12,500, each by New York drafts. Thèse payments were not 
made known to any one else. On November 30th the eompany was organized 
known as the Cuyahoga Steamship Company. Books were opened for tlie 
subscription of stock, and tlie original subscribers to the corporation books 
were as follows: William A. Hawgood, 53 shares; Arthur H. Hawgood, 53 
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shares ; Slieldon Parks, 100 shares ; Abraham Stearn, 20 shares ; Clarence 
R. Bissell, 5 sbares. 

At tlie flrst nieetlug held December 1, 1906, a résolution was passed to pay 
William A. Hawgood and Arthur H. Havvjîood $4,200 for valuable services 
to the compauy in disbursiug the six cash payments on account of the steam- 
er durlng the construction, and also for looking after the construction of 
the steamer, and for services to the Company in securing the option and 
makiug the contraet. ïhe meeting proceeded to the élection of the directors, 
and payments were authorized to be made to Messrs. Parks, Stocker, and 
others for services in selling the capital stock of the company. The Messrs. 
liawgood presented to the meeting a list of the nanies of those who had 
subscribed to the so-ca!led subscription agreement, aggregating $210,000, and 
they requested the capital stock of the company, when the same shall hâve 
been fuUy paid, should be issued to the persons named in the list with the 
amounts set opposite their names. At thls tlme the so-called subscribers had 
I)aid to W. A. liawgood & Co. $116,850, and liawgood & Co. had paid to the 
Shipbuildlng Company .Ç96,600, and within five days thereafter paid the fur- 
ther sum to the Shipbuilding Company of $25,000. 

It aijpears from the record that within a year previous to May 16, 1906, 
William A. liawgood and Arthur H. Hawgood had assisted in the promotion 
of four separate corporations, to each of which the American Shipbuilding 
Company had conveyed a vessel, for each one of which the Ilawgoods had 
obtained an option and then a contraet, as trustées, pursuant to which the 
vessels were constructed, and in each of thèse cases a secret commission was 
paid to the Hawgoods. 

The steamer named in the contraet in this case, that is, the Sheldon Parks, 
was trausferred by the American Shipbuilding Company to the Cuyahoga 
Steamship Company in April, 1907, and the bonds of the Cuyahoga Steamship 
Company were received by the American Shipbuilding Company on the same 
date. 

It also appears from the record that .Tames C. Wallace, the président of 
the American Shipbuilding Company, when called as a wltness in another 
suit, did not remember whether the American Shipbuilding Company had 
made any payments to the Hawgoods between October 1, 1906, and December 
26, 1907. It also appears in the record that durlng this period some $85,000 
was paid by the Shipbuilding Company to the Hawgoods. It further appears 
that the company remained practlcally under the control of the Hawgood.-* 
until the sprlng of 1911, and that the Commonwealth Steamship C'ompany, as 
successor to the Cuyahoga Steamship Company, acquired ail the rights, chose.s 
in action, and assets of the Cuyahoga Steamship Company in tlie .siu-ing of 
1911 ; that in September, 1911, the Commonwealth Steamship Co^iipany ^e- 
cured knowledge of the payment of this commission and tendered back the 
vessel. It further at)pears that the Sheldon Parks was in a thoroughiy flrst- 
class condition and had been carefully cared for. 

Statement of Facts— 8,215. 

The facts in this case are very similar to the statement of facts in No. 
8,214. ïhe prospectuses were quite similar, as were the so-called subscription 
agreements. When ail but .$75,000 had been signed for on thèse so-called sub- 
scription agreements, James C. Wallace, président of the défendant compatiy, 
subscribed. as trustée, for the remaining $75,000. This stock was aftervvards 
sold to other parties, and the amount of the subscription paid by .Tames C. 
Wallace, trustée, was paid directly into the treasury of the American .Ship- 
building Compauy. Calls for stock were sent out by Henry A. liawgood, 
trustée. They requested the subscribers to make the checks payable to Henry 
A. Hawgood, trustée of the Milwaukee Steamship Company. There was a 
promotion expense of .$8,000 paid to the Hawgoods and to .1. Q. Riddle and 
Sheldon Parks. About September, 1905, Henry A. Hawgood received an op- 
tion for the construction of a vessel in the sum of $410,000, and the Ship- 
building Company agreed to pay Henry A. Hawgood the sum of $20,000 if 
he should procure a contraet on the terms named in the option. The Ship- 
building Company later agreed to pay William A. Hawgood and Arthur H. 
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Hawgood $2.500 for thelr ald in the same matter. Thèse payments were not 
made known to other persons. The prospectuses to which the so-called sub- 
scrlption agreeinents were attached were circulated and the agreemeuts were 
slgned to the extent of $205,000. The contract was signed on October 21, 
1905, and provlded for the construction of the steamer J. Q. Riddle at the 
price of $410,000. On November 1, 1905, the commissions were pald to the 
Hawgoods, the voncher bearing the notation "to amount as agreed between 
yourselves and Président Wallace." Henry A. Hawgood died April 3, 1906. 
Arthur H. Hawgood took his place as trustée. On Aprll 10, 1906, the Mil- 
waukee Steamship Company was incorporated wlth a capital stock of $205,- 
000. The organization meeting was held July 27, 1906. The subscription list 
and record book was signed as foUows: Esta te of H. A. Hawgood, by Arthur 
H. Hawgood, exécuter, 300 shares ; Arthur H. Hawgood, 10 shares ; Sheldon 
Parks, 50 shares; Eliza M. Hawgood, 10 shares; "William A. Hawgood, 10 
shares ; J. Q, Riddle, 50 shares ; H. B. Hawgood, 5 shares. Each of the 
stoekholders paid for the shares for whioh they subscribed. Resolutions 
were passed relating to the acquisition of the boat. Calls were later made 
by William A. Hawgood & Co. When the vessel was completed, it was turned 
over to the Milwaukee Steamship Company. In March, 1911, the assets of 
the Milwaukee Steamship Company were turned over to the Commonwealth 
Steamship Company, substantially as alleged in the bill of complaint. The 
acts of the Shipbuilding Company, the tender of the vessel, and other détails 
in thlg case correspond wlth the facts as set forth in case No. 8,214. 

A. B. Thompson, Charles P. Hine, and Clarence R. Bissell, ail of 
Cleveland, Ohio, for complainant. 

A. C. Dustin and Homer H. McKeehan, both of Cleveland, Ohio, 
for défendant. 

DAY, District Judge (after stating the facts as above). Cases 
Nos. 8,210, 8,214, and 8,215 are hère considered together. The bills 
are in their effect the same, with the exception that in cases Nos. 8,214 
and 8,215 the complainant is suing as assignée or successor in interest 
of the original company alleged to be defrauded by the transactions 
complained of in the bill. The Commonwealth Steamship Company 
is a Company engaged in the business of operating and owning steam- 
ers on the Great Lakes; the défendant company is engaged in the 
business of constructing and repairing similar boats which operate on 
the Great Lakes, and was at the time of the transactions complained 
of. At the various times and occasions set forth in the bills, and 
as it appears from the records, William A. Hawgood, Arthur H. Haw- 
good, and Henry A. Hawgood, in connection with certain other per- 
sons, decided at various times to form corporations for the purpose 
of purchasing and operating steal freight steamers, andi that this pur- 
pose was known to the défendant, and that with this knowledige the 
défendant agreed to pay and did pay the Hawgoods secret commis- 
sions for procuring the corporations to contract for the boats at the 
priées named by the Shipbuilding Company, appears from the record. 
Much of the évidence is conflicting, and some of it is incompétent. I 
hâve endeavored to inquire as to the real facts in the various trans- 
actions, giving due weight to ail of the circumstances and to the 
documents involved. I hâve considered the form of subscription 
agreements, the minutes of the meetings, and calls for payments, in 
the light of ail the circumstances of the case, together with the con- 
duct of the various parties involved, the results of the transactions, 
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and the probabilities resulting therefrom. It is apparent to me that 
it was the plan of the Shipbuilding Company to sell the various boats, 
and the plan of the Hawgoods to receive the secret commissions. 
The direct effect of the plan was to defraud the various corporations 
by inducing them to pay a price for the boats which was in excess 
of what would hâve been paid had the commission not been given. 

It is the claim of the complainant that any persons planning to de- 
fraud a third person, whether such third person is in existence or is 
a Company to be formed, and such third person subsequently is de- 
frauded, as planned by them, such third person has a remedy against 
those who planned) the fraud, regardless of the number of intervening 
instrumentalities which they used, and regardless of the form of con- 
tracts or resolutions which they procured to be signed or adopted. 

It is the claim of the défendant that, if any wrong was perpetrated, 
it was perpetrated upon the individuals associated with the Haw- 
goods in the purchase of the said ships, or, in other words, the per- 
sons who signed the original papers entitled subscription agreements, 
and the right of action, if any, is in those individuals, and not in the 
corporation. 

The question was raised upon argument and in the brief filed by 
the défendant as to the assignability of the rights of the original com- 
panies. This question is involved in cases 8,214 and 8,215. The 
question is this : Were the rights of the stearaship companies, as orig- 
inally formed, which are now relied upon by complainant, of a nature 
to be assigned ? 

In case No. 8,215, the Milwaukee Steamship Company was the 
Company originally formed, and in case No. 8,214, the Cuyahoga 
Steamship Company was the company originally formed. When thèse 
cases were considered on demurrer, I held that thèse rights were 
assignable, and I see no reason to hold otherwise at this time. 

It is évident from a careful considération of the various prospec- 
tuses and the so-called subscription agreements attached thereto, the 
attendant conduct of the parties, and their future actions, that the 
parties who signed the papers entitled subscription agreements ex- 
pected ultimately to receive stock in a corporation to be formed. They 
expected to incur the limited liability of a stockholder; they did not 
expect to enter into or incur a larger or more extendedi obligation or 
liability. The prospectuses designated William A. Hawgood & Co. 
as agents for the companies to be formed, and the plain meaning con- 
veyed to a subscriber from reading the prospectuses and agreements 
would be that the Hawgoods were in reality promoters and later were 
to be agents for the corporations. When the signers to the so-called 
subscription agreements paid in their money for the first call to the 
firm of William A. Hawgood & Co., before the incorporation of the 
various companies, they paid it as prospective subscribers for the bene- 
fit of the companies. Machen on Corporations, § 255. The later calls 
made by the firm were made for the company, and the fund so paid 
to the Hawgood firm was impressed with a trust in favor of the cor- 
porations. It cannot be said that any subscriber seriously thought 
that he was agreeing to buy stock from the Hawgoods, as the minutes 



804 197 FEDERAL RErORTER 

of the corporation might indicate ; but he must reasonably hâve con- 
sidered himself as a subscriber of stock in a projected corporation. 
This was, evidently, the construction placed upon the so-called sub- 
scription agreement by the parties themselves, as no syndicate agree- 
ment appears ; and the corporate existence was at ail times relied upon 
as the dominant instruinentality which would ultimately accomplis!! 
the purpose of the undertakings. 

The contracts with thé Shipbuilding Company were signed by Wil- 
liam A. Hawgood and Arthur II. Hawgood, trustées. The record 
shows that the président of the American Shipbuilding Company must 
bave known in each instance that a corporation was to be formed. 
This is apparent f rom the testimony of the Hawgoods, the conduct of 
James C. Wallace, président of the Shipbuilding Company, and évi- 
dence of similar transactions both before and after the facts com- 
plained of in each particular instance. The Hawgoods, at the time the 
contracts M"ere signed with the American Shipbuilding Company, were 
the promoters of the varions steamship companies. They intended to 
and did bring about the incorporation and organization of a corpora- 
tion. They brought together the persons who became interested in the 
enterprise. They aided in procuring subscribers, and set in motion 
the machinery which led to the formation of the corporation itself. 
Such conduct made them promoters under the définition of a pro- 
moter in the case of Dickerman v. Northern Trust Co., 176 U. S. 181, 
at page 204, 20 Sup. Ct. 311, 44 h. Ed. 423. The Hawgoods acquired 
an option on the différent boats. They were largely instrumental in 
forming the plan of creating corporations to acquire thèse boats andi 
to use the money of other individuals to obtain this property. They 
later organized the companies, selected the incorporators. They were 
in power and were the dominant minds in the very birth of thèse 
steamship companies. They were fiduciaries from the inception of 
the enterprise, and were recognized in law as occupying a fiduciary 
relationship, and in the conduct of modem business as promoters 
occupying such a relationship, which every reasonable inference indii- 
cates was known to James C. Wallace, président of the American 
Shipbuilding Company, the défendant corporation, which paid thèse 
gentlemen commissions for their services in obtaining the contracts 
for the boats with the varions companies. 

The record does not disclose that thèse commissions were made 
known to any one. 

The resolutions passed by the original stockholders and the original 
directors in each instance were passed with no knowledge of any origi- 
nal stockholders, other than the Hawgoods, and with no knowledge of 
any original director other than the Hawgoods, that thèse commissions 
had been paid. At thèse meetings the contracts were transferred from 
the Hawgoods and their associâtes to the various corporations. 
Whether or not it was the transf er of the boats or stock in the corpora- 
tions and the original associâtes of the Hawgoods were the nominees, 
or whether the corporations directly acquired the boats from the Ship- 
building Company, makes but little différence. Whether we consider 
the original associâtes of the Haw-goods as stockholders from an equi- 



COMMONWEALTH S. S. CO. V. AMERICAN SHIPBDILDING CO. 805 

table standpoint or not, in any event the original subscribers to the sub- 
scription records in the first instance were innocent of any knowledge 
of the transactions complained of. As promoters, the Havvgoods stood 
in a fiduciary relationship to the corporation. Yeiser v. United States 
Board- & Paper Co. (C. C. A. 6) 107 Fed. 340, 46 C. C. A. 567, 52 
L. R. A. 724; Central Trust Co. v. East Tennessee Land Co. (C. 
C.) 116 Fed. 743; Erlanger v. New Sombrero Phosphate Co., 3 App. 
Cas. 1218; Bagnall v. Carlton, 6 Ch. Div. 371; Chandler v. Bacon 
(C. C.) 30 Fed. 583; Cortez Co. v. Thannhauser (C. C.) 45 Fed. 730; 
South Joplift Land Co. v. Case, 104 Mo. 572, 16 S. W. 390; Pittsburg 
Mining Co. v. Spooner, 74 Wis. 307, 42 N. W. 259, 17 Am. St. Rep. 
149. 

Défendant contends that the Hawgoods, as a matter of law, cannot 
be trustées for an unborn corporation, and that they must therefore 
be trustées for their so-called associâtes, who were the beneficiaries of 
the trust and had certain rights therein whereby the Hawgoods and 
said associâtes constituted a syndicate which owned an interest in the 
vessel prior to the organization of the corporation, and which they 
turned into a corporation for its capital stock. 

The Hawgoods, as promoters, occupied a fiduciary relation to the 
unborn corporation, and as it is said in 2 Washburn on Real Property 
(3d Ed.) p. 193 : 

"A trust may be valid and effectuai where a trustée is named, altliough tbe 
cestui que trust may not then be in esse, provided such cestui que trust sub- 
sequently came into being." 

The Hawgoods, as promoters, organized thèse steamship companies, 
and while in control of the machinery, so that thèse companies could 
not act independently, they caused them to take over property, over 
which they had control, at a profit to themselves, which they did not 
disclose, and at thèse times they were stockholders and subscribers 
to the capital stock; in tact, ail the stockholders and subscribers to 
the capital stock who then had an interest in the company, and who 
then had not been fully advised and had not assented to the transac- 
tion. 

Under thèse circumstances, the company bas the right of action 
which it asserts in thèse cases. Erlanger v. New Sombrero Phosphate 
Co., 3 App. Cas. 1218; Gluckstein v. Barnes, L. R. App. Cas. 240; 
Bagnall v. Carlton, L. R. Chan. Div. vol. 6, p. 371 ; Arnold v. Sear- 
ing. 73 N. J. Eq. 262, 61 Atl. 831; Walker v. Pike Countv Land Co., 
139 Fed. 609, 71 C. C. A. 593. 

No matter what form the transactions assumed, the real question is 
what in equity was the resuit of the actions of the parties concerned. 

In the case at bar it is contended that the complainant is entitled to 
rescind first, because there was concealment from the équitable stock- 
holders, and, secondly, because of the concealment from the actual 
stockholders ; ail of the parties being in a sensé parties to the trans- 
actions complained of. 

It is likewise contended by the défendant that the stockholders hâve 
been injured in their individual capacity, but not in their corporate 
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capacity, and because some of tlie stockholders hâve disposed of their 
stock that it would be inéquitable to permit the corporation to recover. 

This very situation is discussed by Chancellor Pitney (now Justice 
Pitney) in Bigelow v. Old Dominion Copper Co., 84 N. J. Eq. 457, 
71 Atl. 153. In the opinion, he disposes of this proposition in the 
f ollowing language : 

"It is, as I take it, likewise erroneous to treat the nonassentlng stockhold- 
ers as if they were damnifled In their Individual capacity merely, rather than 
in their i^roperty rights. And equally erroneous to say that, because no mem- 
ber of the syndicale and no original or subséquent stockholder is hère com- 
plaining about any Injury to their rights, the transaction is not open to ques- 
tion. Their successors in property Interest are hère, in the form of the Com- 
pany ; the former stockholders may hâve recouped their individual damnum, 
or even turned it to a profit, by selUng ont their stock in the market that 
Mr. Bigelow created." 

The défendant relies largely upon the case of Old Dominion Cop- 
per Mining & Smelting Co, v. Lewisohn, 210 U. S. 206, 28 Sup. Ct. 
634, 52 L. Ed. 1025. If this authority applies to the cases under con- 
sidération, it is of course controlling. 

In considering this case it must be borne in mind that in the cases 
before us the Hawgoods, as promoters, secured secret commissions 
entirely unknown to any one but themselves and the défendant Com- 
pany; unknown alike to the other directors of the corporation, and 
to the other stockholders; that at the time thèse commissions were 
received there were other innocent persons who had subscribed to 
the capital stock of the various companies. 

In the case at bar ail of the stockholders, except the Hawgoods, 
the persons who signed the subscriptions to the stock af ter the books 
were opened for subscriptions, prior to making of the contracts, and 
those who signed later, were ignorant of the commissions paid to the 
Hawgoods. At the first meeting, of each company, taking the compa- 
nies as they were constituted, ail of the stockholders and ail of the 
directors, with the exception of the Hawgoods, knew nothing of the 
transactions complained of. If the corporations were bound in such 
a manner as to place their action past reconsideration or rescission 
they must hâve been bound without the majority of the stockholders 
or directors being m possession of the f acts upon which the trans- 
action was basédj 

As I hâve stated, the défendant relies largely upon the case of Old 
Dominion Copper Mining & Smelting Co. v. Lewisohn, 210 U. S. 206, 
28 Sup. Ct. 634, 52 L. Ed. 1025. This was a bill brought in equity by 
the petitioner to rescind a sale to it of certain mining rights and land by 
the défendants' testator, or in the alternative to recover damages for 
the sale. The bill was first demurred to and the demurrer sustained in 
(C. C.) 136 Fed. 915. The opinion is written by Judge Lacombe, 
and the facts are stated in that case. 

It appears that the deceased, Léonard Lewisohn, and one Albert S. 
Bigelow, were the promoters of the complainant company and caused 
it to be organized under the laws of New Jersey on July 8, 1895, by 
seven persons selected and employed for said purpose, none of whom 
had any actual interest in the corporation, or acted in the formation 
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thereof other than as the représentative and agent of the promoters. 
Forty shares were nominally subscribed and paid for by thèse persons, 
Dut, in fact, ail of said subscriptions were paid for the benefit and at 
the request of Bigelow and Lewisohn, and each subscription was paid 
for by them. The company having been organized, Lewisohn and 
Bigelow became directors and Bigelow the président of the company. 
Prior to this time they had become the owners of several mining claims 
and a parcel of real estate in Arizona, which were worth, according 
to the allégations of the bill, not more than $5,000. They held a 
directors' meeting attended by themselves and two of their dummy 
directors, and sold and conveyed to the corporation the mining claims 
and real estate for 30,000 shares of the capital stock of the par value 
of v$25 a share. Later on, at times not specified, additional shares of 
the capital stock (to the amount of 20,000) were from time to time 
offered and sold to the public at par. The prayer of the original bill 
was that the sale of the mining stock and the real estate be rescinded 
and the property reconveyed and the shares of stock returned and an 
accounting had therefor, or that in the alternative that the court would 
award damages to the complainant. Judge Lacombe said : 

"Ordinarily, when a director or promoter eontracts to sel! property to 
Us corporation, the corporation not Seing Iwdependently represented, it may 
rescind the contract, upon the theory, of course, that the relation between the 
parties is fiduciary, and that the other stocliholders and subscribers to the 
stocli are to be protected against an abuse of trust. But where there are no 
other stockholders nor subscribers, there is no one who is deeeived, no stoclj- 
holder or subseriher who is deirauded, since ail the profit put into one pocket 
by the 'faithless' directors is taken ont of their other pocket as the sole 
stockhdlders." 

And it is finally held by Judge Lacombe that in such a case the 
rule prohibiting persons in a fiduciary relation from contracting for 
their own advantage in the name of their beneficiaries had no applica- 
tion, and the demurrer was sustained. This samecase later reached 
the Circuit Court of Appeals for the Second Circuit. The bill was 
then amended, though it was practically the same as the bill passed 
upon by Judge Lacombe, and the Circuit Court of Appeals in a per 
curiam opinion sustained the demurrer, and the court says : 

"The fundamental difliculty with the billis that it fa ils to state any facts 
showing that the complainant was in any way injured or defrauded by the 
transactions coniplaiued of. At the time of the transfer by Bigelow and 
Lewisohn to the company, Bigelow and Lewisohn and their représentatives 
owned the entlre issue of stock of the corporation. The sale by them to the 
corporation was, in etïect, a sale by them to Bigelow and Lewisohn. A corpo- 
ration can only act through the human beings who compose it. It cannot be 
deeeived or defrauded, unless its stockholders and directors are deeeived or 
defrauded. The corporation knew ail that Bigelow and Lewisohn knew, and 
no one of the original parties to the transfer was defrauded by the excliange 
of the stock controlled by Bigelow and Lev.-isohn for the real estate controlled 
by them. * * * The stockholders, apparently, hâve no complaint. At 
least they hâve not propounded any. Indeed, it is not easy to see hove a pur- 
chaser, who paid $25 per share, could be defrauded, in view of the allégation 
of the bill that 'the shares of this corporation so issued in payment for the 
property sold to it as aforesaid were at the time of the fair market value 
of twenty-flve (25) dollars each, and continued for a long time thereafter to 
be of such or greater value.' It Is enough, however, that this is a stockhold- 
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ers' action. The subscribers for the 20,000 shares subsequently îssued were 
iiot deceived. They asked for no stàtement and received none. They got wbat 
they purcbased and are not complainants hère." , 

This case reached the Suprême Court of the United States and is 
reported in 210 U. S. 206, 28 Sup. Ct. 634, 52 L. Ed. 1025. The 
opinion is written by Justice Holmes. The facts are fully stated in 
the opinion. The learned justice says: 

"The argument for the petitioner is that ail would admit that the promoters 
(assumlng the Engllsh phrase to be well applled) stood in a flduclary relation 
to it, if, when the transaction took place, there were members who were not 
Informed ot the profits made and who did not acquiesce, and that the same 
obligation of good faith exteuds down to the time of the later subscriptlons, 
which It was the promoters' plan to obtaln." 

This contention is answered in the f ollowing language : 

"The difficulty that meets the petitioner at the outset is that it has assent- 
e/i to the transaction with the full linowledge of the facts. It is said to be 
sure that on September 18th, when the shares were Issued to the sellers, there 
were already subscribers to the 20,000 shares that the public took. But this 
does not appear from the bill, uniess it should be inferred from the ambig- 
uous statement that on that day it was voted to issue those shares 'to persons 
who had subscribed therefor,' upon receiving paynient, and that the shares 
'were thereafter duly issued to said persons,' etc. The words 'had subscribed' 
uiay refer to the time of issue and be équivalent to 'should bave subscribed' 
or niay refer to an already past event. But that hardly matters. The con- 
tract had been made and the property delivered on July llth and 12th, when 
Blgelow, Lewisohn, and some other members of the syndicate held ail the 
outstanding stock, and it is alleged in terms that the sales were consummated 
before the vote of July 18th to offier the stock to the public had been passed. 

"At the time of the sale to the plaintiff, then, there was no wroug done to 
any one. Bigelow, Lewisolm, and their syndicate were on both sides of the 
bargain, and they might issue to themselves as much stock in their corpora- 
tion as they liked in excliauge for their conveyance of their land. » * * 

"If there had been Innocent members at the time of the sale, the fact that 
there were also guilty ones would not prevent a recovéry, and eveu might not 
be sufîicient reason for requiring ail the guilty members to be .ioined as de- 
fendants in order to avoid a manifest in,iustice. Stockton v. Andersou, 40 
N. J. Eq. 486 [4 Atl. 642]. The same principle is thought to apply when inno- 
cent members are brought in later under a scheme. But it is obvious that 
this answer falls back upon the technical diversity between the corporation 
and its members, which the business point of view is supposed to transcend, 
as it must, in order to avoid the objection that the corporation has asseuted 
to the sale with full notice of the facts. It is malnly on this diversity that 
the answer to the objection of Injustice is based in New Sombrero Phosphate 
Co. V. Erlanger, 5 Ch. D. 73, 114, 122." 

The court further says: 

"But ail the members were engaged in the plan of buying for less and sell- 
Ing to the corporation for more, and were subject to whatever equity the cor- 
poration has against Bigelow and the estate of Lewisohn." 

Considering the rights of the purchasers of the 20,000 shares sold 
to the public, the court says: 

"And this means that two-flfteenths of the stock of the corporation, the 
20,000 shares sold to the public, are to be allowed to use the name of the cor- 
poration to assert rights against Lewisohn's estate that will inure to the beu- 
efit of thirteen-flfteenths of the stock that are totally without claim. It 
seems to us that the practical objection is as strong as that arising if we 
adhère to the law. * * • 
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"On the other hand, if we should undertake to look through fiction to facts, 
it appears to us that substantial justice would not be accomplislied, but rath- 
er a great injustice done, if the corporation were allowed to disregard its 
previous assent in order to charge a single inember wltli the whole results as 
a transaction to which thirteen-flfteenths of the stock were parties, for the 
beneflt of the gullty, if there was guilt in any one, and the innocent allke. 
We décide only what Is necessary. We express no opinion as to whether the 
défendant properly is called a promoter, or whether the plalntifC bas been 
gullty of lâches, or whether a remedy can be had for a part of a single trans- 
action in the form in whlch it Is sought, or whether there was any Personal 
elalm on the part of the Innocent subscribers, or as to any other question 
than that which we hâve discussed." 

The court then refers to Erlanger v. New Sombero Phosphate Co., 
3 App. Cas. 1218, affirming s. c, 5 Ch. D. 73, and states: 

"There, to be sure, a syndlcate had made an agreenient to sell, at a profit, 
to a Company to be got up by the sellers. But the company, at the flrst 
stage, was made up malnly of outsiders, some of them Instruments of the sell- 
ers, but Innocent instruments, and, aceording to Lord Cairns, the contract 
was provislonal on the shares being taken and the company formed. There 
never was a moment when the company had assented with knowledge of the 
facts. The shares, with perhaps one exception, ail were taken by subscribers 
ignorant of the facts (5 Ch. D. 113), and the contracts seenied to hâve reached 
forward to the moment when they subscribed. As it is put in 2 Morawetz, 
Corp. (2d Ed.) par. 292, there was really no company till the shares were 
Issued. Hère thirteen-flfteenths of the stock had been taken by the syndl- 
cate, the corporation was in full llfe and had assented to the sale with 
knowledge of the facts before an outsider jolued. There most of the syndl- 
cate were Etrangers to the corporation, yet ail were joined as défendants. 
Hère the members of the syndlcate. although members of tlie corporation, 
are not joined, and it is sought to throw the burden of thelr act upou the 
single one." 

The court then refers to Yeiser v. United States Board & Paper 
Co., 107 Fed. 340, 46 C. C. A. 567, 52 L. R. A. 724, another case 
that was relied upon, and says that : 

"The transaction equally was carrled through after innocent subscribers 
had paid for stock." 

To ascertain just what application the Lewisohn Case has to the 
cases at bar, it is necessary to carefully consider the Lewisohn Case 
and the cases referred to in the opinion in référence to the facts of the 
case at bar. Without deciding whether or not the subscribers to the 
so-called articles of agreenient were in equity stockholders, it never- 
theless appears from the record that at the meetings there were in 
every instance three other stockholders who had subscribed for stock 
and were regular stockholders who were innocent of the transactions 
of which the Hawgoods had knowledge. 

In the Lewisohn Case, the corporation was bound by its action, 
because at the meeting which adopted the contract there were no stock- 
holders and no subscribers at that time who were deceived, and no 
stockholder or subscriber was defrauded. In the case at bar, the 
original subscribers to the stock on the record books of the company, 
other than the Hawgoods, were deceived. In the Lewisohn Case, had 
the contract been rescinded, thirteen-fifteenths of the stock held by 
parties having the knowledge of the transaction would benefit. In 
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the case at bar the only parties having knowledge of the transactions 
complained of who would benefit would be the Hawgoods. 
The doctrine is recognized in the Lewisohn Case that: 

"If there had been Innocent members at the time of the sale, the fact that 
there were also gnilty ones would net prevent a recovery, and even miglit not 
be a sufficient reason for requiring ail the guilty members to be joined as 
défendants," 

In the Erlanger Case, which is cited with approval in the Lewisohn 
Case, the company had never assented with the knowledge of the 
facts, and in the case at bar the compâny had never assented with 
the knowledge of the facts. The case of Yeiser v. United States 
Board & Paper Co., 107 Fed. 340, 46 C. C. A. 567, 52 L. R. A. 724, 
decided by the Circuit Court of Appeals for the Sixth Circuit, is not 
questioned in the Lewisohn opinion, and in that case, as in the case 
at bar, they were innocent subscribers. 

It is quite apparent that, in order for the corporation to be bound 
at any stage of the proceedings, it must hâve knowledge of the facts. 
It cannot be said that the guilty directors or promoters, acting in con- 
nection with other directors or stockholders, who had no knowledge 
of the transactions complained of, could bind the corporation. 

It is contended by the défendant that it would be unjust if rescission 
were granted to allow the corporation to recover the fund which had 
been paid by the défendant to the Hawgoods. Taking the view that 
the Hawgoods were promoters, this contention loses its force. The 
Hawgoods, to the extent to which they are stockholders, which I 
think was stated in argument amounted to some 12 per cent, or 13 
per cent, in ail the cases involved, will be benefited by the rescission 
of thèse contracts. However, relief to the innocent parties concerned 
will not be refused because as an incidental resuit the Hawgoods 
would be unjustly benefited. Thompson on Corporations, § 110; Mor- 
awetz on Corporations, § 294. 

Brewster v. Hatch, 122 N. Y. 349, 25 N. E. 505, 19 Am. St. Rep. 
498, is a case somewhat similar to the cases hère under considération. 
A motion to elect was filed. This motion was sustained, and the 
plaintiifï elected to prosecute an action for the benefit of the corpora- 
tion. The opinion does not indicate that, if the plaintifï had elected 
to prosecute the action in the name of the corporation, such action 
would not hâve been sustained. The facts of the case show that the 
subscribers had an interest in the property before the company was 
incorporated, and the wrong done by Brown consisting in Brown, who 
acted in a fiduciary capacity to the subscribers, taking a secret profit 
from the persons who were jointly interested with him as owners 
of the property before the incorporation of the company. 

A number of other cases hâve been cited by défendant in support 
of the doctrine that the corporation itself cannot maintain its action 
for rescission, but the, action should properly be brought by one of 
the original associâtes of the Hawgoods. Taking the view of the case 
which I do, it is not necessary to comment upon thèse décisions; for, 
if the Hawgoods wçre promoters and deceived the original directors 
of the corporation, and in that manner deceived the corporation, such 
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action would give the corporation itself the right to maintain the va- 
rions actions hère considered. Their relation of promoters created a 
fiduciary relation between the various corporations known as the 
steamship companies, which required the Hawgoods to exercise the 
utmost good faith. The exercise of such duty prevented them from 
representing the Shipbuilding Company in the same transaction in 
which they represented the other parties concerned. Inasmuch as the 
Hawgoods endeavored to represent both the vendor, the Shipbuilding 
Company, and the vendee, the corporation to be formed, such action 
was a fraud upon thèse companies, and the steamship companies, by 
acting promptly, could rescind the contract. The cases bearing this 
doctrine I hâve considered at some length in the mémorandum opinion 
given on the hearing on demurrer in thèse several cases, and I do not 
think it necessary to again refer to them at this time. The record 
established that there was a secret payment by one party to a con- 
tract to the agent of another contr acting party, with knowledge of 
the agency. 

Rescission is the only adéquate remedy upon the facts as presented 
in the records before me. To refuse rescission would be to encourage 
fraud. The payment of damages would be an encouragement of such 
illégal practices in the future, were rescission refused in cases where 
one party influences the action of another's agent, trustée, or promoter. 
By the payment of a money considération the party so influenced by 
the other party's fiduciary would hâve a large chance of loss if the 
courts would not set aside such transactions, when discovered. The 
record does not indicate that the Shipbuilding Company innocentîy 
paid the commissions to the Hawgoods under the belief that they would 
later make thèse payments known. In any event, the payments were 
not disclosed by the Shipbuilding Company nor by the Hawgoods. 
The receipt of the payments was a breach of trust by the Hawgoods 
as promoters, and, under the circumstances of the case, the payment 
of the Shipbuilding Company was a fraudulent payment. 

Being of the opinion that the case of Old Dominion Copper & Min- 
ing Co. v. Lewisohn, 210 U. S. 206, 28 Sup. Ct. 634, 52 L. Ed. 1025, 
is not controlling on the facts of the cases hère before the court, it 
is important to consider the case of Yeiser v. United States Board 
& Paper Co., 107 Fed. 340, 46 C. G. A. 567, 52 L. R. A. 724. This 
case was decided by the Circuit Court of Appeals for this circuit, con- 
sisting at the time of Judges Lurton and Day (now on the Suprême 
Bench) and Judge Severens. It plainly and decisively fixes the law in 
this jurisdiction in référence to the status and duties of promoters. 
Judge Severens, in delivering the opinion of the court, said in part: 

"It is a well-settled prlnciple of equity that those who particlpate In bring- 
Ing about the organization of an Incorporated company, and in getting it in 
condition for transacting the business for which it is orgauized, assume the 
obligations of a trust towards the company and those who shall be Invlted 
to corne into the enterprlse as stockholders and share In its fortunes. The 
latter hâve the right to rely on the good faith and fair deallng of those who 
hâve promoted the company, and to assume that they hâve not perverted the 
organization by secret means to the accompllshment of selfish purposes, and 
the destruction of the equallty of rlghts whieh, in the absence of some known 
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inodiflcation, ail the shareholders are entitled to enjoy. Indeed, some of the 
decided cases hold a wlder doctrine, and déclare that, whether tlae promoter 
becomes a stockholder or not, he owes a like duty to those who became sucti, 
and cannot by covert manipulation of the company, while it is under bis con- 
trol, and witbout tbe faculty of acting for Itself, take a Personal profit from 
bis dealings witb i-t. The récognition of a flduciary relation in such circuiu- 
stances is merely for the application of a famillar principle of equlty, wbich 
fastens a trust upon one who bas such power over another and bis affairs 
as to give the former an opportunlty to make Personal gains in his dealings 
with them. 

"The reasons for the enforcement of that principle in such cases as this 
are obvions. Without it there is nothing to hinder the concoction of schemes 
which the reports of décisions show are becoming quite too fréquent in récent 
years, during which corporations hâve so greatly multlplied, whereby one may 
take an option or eonditional contract for the purchase of property, and then 
turn It over, at a profit to himself, to a corporation to be organized, and be 
under his own control for a sufiicient tlme to enable hlm to realize the fruits 
of his enterprise. Unless the promoter of the company is restrained by the 
obligations of a duty which prevents him from bringing the conséquences 
which are llable to resuit to others who may be led into danger, he may prac- 
tice such schemes with Impunity. Of course, tiiese observations do not ap- 
ply to a case where the corporation, having knowledge of the facts and free- 
dom of action, consents to a contract proposed by another, even though he 
may be a stockholder or a director. The corporation could. not in such case 
complaln, nor could a stockholder, if there had been no actually fraudulent 
purpose towards hlm. In the présent case, while there Is some confllct of 
testimony in the minor détails, there is really no room for dispute in regard 
to the controUing facts. 

"It is clear that the purpose to organize a corporation, if it should be pur- 
chased, was formed in the beginnlng. The option to purchase the property 
was not taken with a view to the use of It by the parties to whom the op- 
tion was glven. The option was renewed and kept alive while the corporation 
was being organized, and as soon as form was given to the latter, so that it 
was supposed to be compétent to act, and its board of dlrectors had formal- 
ly aceepted the proposition of Browne and Stuart to sell the mill to the com- 
pany, and ail things had been ghaped to a deflnite assurance that the sale 
to the company would go through, and there were suffldent means secured to 
pay for it, the bargain with the Léonard Company was closed, and the title 
to the property was conveyed directly from the Léonard Company to the 
company which Browne and Stuart and thelr associâtes had brought into ex- 
istence. 

"When on August 3, 1896, Browne and Stuart made their proposition to 
sell the mill to their company, and they and thelr co-operating associâtes, 
acting as the board of directors, aceepted it for the company, the company 
was eompleted in fetters. .While it.was made to be a purchaseï', it wus 
domlnated by the seller. It had no organ for seeing, hearing, or even know- 
ing what was going on. Ils whole constituency was engaged lu bringing about 
the sale for the sellers. We bave on several occasions held tliat vv'here ouo 
who assumes to act as the agent of another lu a glveu transaction is reail.\- 
acting as the agent of a tlûrd person, or in behalf of some scheme of his 
own, his apparent principal, having no Imowledge of such alien purpose, is 
not bound by such pretended agents acts, nor by any notice or knowledge ot 
facts which such agent had at the tlme the transaction was golng forward. 
Thomson-Houston Electric Co. v. Capitol Electric Co., 12 C. 0. À. 643, 65 Fed. 
341 ; Wilson v. Pauly, 18 O. 0. A. 475, 72 Fed. 129, 134 ; Louisville Trust Co. 
V. Louisville N. A. & 0. R. Co., 22 C. C. A. ,378, 75 Fed. 433, 469. And see 
Surety Co. v. Pauly, 170 TJ. S. 133, 18 Sup. Ot. 552, 42 L. Ed. 977 : Innerar- 
ity V. Bank, 139 Mass. 332, 1 N. E. 282, 52 Am. Rep. 710. This rule issup- 
ported by stlll stronger reasons where the principal is in such condition that 
it can by no possibility either learn the facts or bave any judgment to form 
its own course with regard to them. * * » 
"In this country the courts bave aceepted the essentlal principle laid down 
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In the English cases, and hold, with scarcely any variation, to tlie doctrine 
that the promoter of a company stands in the relation of a trustée to It, and 
those who become subscribers to Its stocl^, so long as lie retains the power of 
control over it. There is some dllïerence of opinion, as there is in the Eng- 
lish cases, in regard to the time when he becomes such promoter, withln the 
meanlng and opération of the rule. Some courts are of opinion that he is 
chargeable with the duties of a trust when he enters upon the exécution of 
the scheme which is intended to resuit in the transfer of the property to 
a Company to be orgaulzed and controUed by hlm. Ail, however, agrée that 
he cornes wlthin the rule when he begins to organize the company, and fairly, 
and in such a way as that those having independent charge of the company, 
as well as those who are induced to become subscribers to its stoclj, may be 
fully advised of the relation he bears to the property which he proposes to 
sell, in lilie manner as one who assumes to act as the agent of another in 
the pureliase of property. We refer to a few of the well-considered cases 
In this country, which support what we regard as the doctrine settled upon 
.Sound reason: Brewster v. Hatch. 122 K. Y. 349. 25 N. K. 505, 19 Am. St. 
Rep. 498 ; Land Co. v. Case, 104 Mo. 572, 16 S. W. 390 ; Hebgen v. Koeffler, 
97 Wls. 313, 72 N. W. 745; OU Go. v. Densmore, 64 Pa. 43; Hayward v. 
Leeson, 176 Mass. 310, 57 N. E. 656, 49 L. R. A. 725 ; Burbank v. Dennis, 101 
€al. 90, 35 Pac. 444; Stove Co. v. Wilcox, 64 Conn. 101, 29 Atl. 303, 25 L. 
R. A. 90, 42 Am. St. Rep. 159. The particular subject does not seem to hâve 
been before the Suprême Court of the United States for considération, but 
there bave been at least two décisions at tbe circuit, and they are in har- 
mony with the views we bave expressed. Oliaudler v. Bacon (C. C.) 30 Fed. 
538, per Coït, C. J. ; Cortez Co. v. Thannhauser (C. C.) 45 Fed. 730, per Wal- 
lace, 0. J. 

"The company, as well as the stockholders, are entitled to the benefit of tho 
Independent judgment of the trustée in regard to the value of the property 
to be purchased, and the priée to be paid, as well as its fltness for the intend- 
ed use. It is said that the property was worth what the company paid for 
it, and is adapted to the company's requlrements. It happens so. But thls 
in no manner afCects the opération of the rule. The benellt of the purchase 
by Browne and Stuart inured to the company. In the présent instance the 
conveyance was with covenants of warranty by the Léonard Company, and 
the price which that comijany received would seriously affect the measure of 
the liability of the vendors by reason of those covenants." 

In the cases under considération it is clear that the Hawgoods pro- 
posed to organize a corporation to take the boats; that the options 
were taken with that end in view. Every one connected with the 
enterprises, except the Hawgoods, and the défendant company, under- 
stood the best priées at which the boats could be purchased were the 
priées named in the options. No one else understood that the Haw- 
goods were to receive any profit or commission from the défendant. 
At the inception of the plans, when the preUminary steps were taken 
to organize the companies, the fiduciary relations of the Hawgoods to 
the projected companies had their origin. When the charters were 
taken ont, the Hawgoods had control of the situation, and with this 
power in their hands they induced the corporation to adopt the con- 
tracts, without declaring to the other parties concerned — stockholders 
and directors — that they had received any commission. Under this 
situation the bonds were issued. The boats were later delivered di- 
rectly to the companies. When the bonds were issued — and thèse 
bonds in each particular instance constituted a large part of the con- 
sidération for the purchase price of the boats — the parties supposed 
that the Hawgoods were acting in the interest of the corporations. 

In connection with the construction of the "Abraham Stearn" in 
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case No. 8,210, it appears that Sheldon Parks, J. Q. Riddle, and C. R. 
Bissell, stockholders, received commissions, and that certain of the 
other stockholders in the Cuyahoga Steamship Company received 
commissions, and also that certain other parties, including Parks and 
Riddle, received commissions in the Milwaukee Steamship Company. 
In ail, there were some eight stockholders in the three companies who 
received 5 per cent, commissions for the sales of stock. Thèse com- 
missions were paid by resolution of the varions boards of directors 
and were placed upon the minutes and records of the company, and 
reported at the annual stockholders' meetings. They appear to be 
proper promotion expenses. They had nothing whatsoever to do with 
the secret commissions paid by the Shipbuilding Company to the Haw- 
goods. Thèse actions are brought to rescind the contracts for the 
payment of thèse secret commissions paid by the Shipbuilding Com- 
pany to the Hawgoods. The commissions paid on the sale of stock 
had nothing to do with the transactions complained of and do not 
appear to hâve been secret, nor do they appear to hâve been fraudu- 
lent in any respect. 

Conspiracy or f raud can seldom be proved by direct évidence. In 
this regard the acts of James C. Wallace and the Hawgoods clearly 
appeared to be the co-ordinates of each other for the consummation 
of the purpose of enabling the Hawgoods to receive the commissions 
and the American Shipbuilding Company to sell the boats. 

The relief asked for in this case is one requiring the exercise of an 
Vinusual power by a court of equity. In my opinion, the transactions 
were fraudulent. They were known to be fraudulent by the American 
Shipbuilding Company and by the Hawgoods. A rescission of thèse 
contracts will place the parties in as nearly statu quo as possible. It 
appears that the boats were caref uUy handled and well cared for. 
If they hâve fallen in value, that is no serious objection to their res- 
toration to the original vendor, as the situation which has arisen was 
created particularly by the acquiescence and the active participation 
of the Shipbuilding Company in suppressing the fact that the secret 
commissions were given to the promotèrs of the varioUs steamship 
companies. Neblett v. Macfarland, 92 U. S. 104, 23 L. Ed. 471; 
Veazie v. Williams, 8 How. 158, 12 L. Ed. 1018. 

It appears from the record that there was no lâches or waiver of 
its rights on behalf of the company in disaffîrming the contracts and 
tendering the boats back, when the circumstances constituting the pay- 
ment of the secret commissions were discovered by the complainant. 

It is accordingly ordered that the several contracts entered into by 
the American Shipbuilding Company for the construction of the boats 
be rescinded and canceled ; that the unpaid bonds made and delivered 
by the complainant to the défendant (or by the companies to whose 
rights the complainant has succeeded) be delivered by the défendant 
to the complainant; that the several steamers mentioned in each re- 
spective suit be delivered by the complainant to the défendant; that 
the complainant account to the défendant for the sum justly due from 
the complainant to the défendant; that the balance of money received 
by the défendant from the complainant (or the companies whose in- 
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terests ît has succeeded) be paid with interest by the défendant to 
the complainant; that the défendant pay to the complainant such 
sum of money as has been paid by the complainant by way of in- 
terest on the bonds of the complainant, or the companies to whose 
rights it has succeeded. 

If the financial détails accompanying the relief granted cannot be 
tigreed upon by the parties to thèse suits, it may be necessary to bave 
a spécial master appointed to make a finding as to the several amounts 
due between the parties to thèse cases. 

Exceptions are granted to the défendant. 



ST. LOUIS SOUTHWESTERN RY. CO. v. MILLER LEVEE DIST. NO. 

2 et al. 

(District Court, W. D. Arkansas, Texarkana Division. July 10, 1912.) 

1. Levées (§ 5*) — Levée District — Status. 

A levée district created by statute, witli authority to constnict levées 
along the baiik of the lied river and to condemn land for that purpose, 
is an agency of the state. 

[Ed. Note.— For other cases, see Levées, Cent. Dig. §§ 14, 15 ; Dec. Dig. 
I 5-*] 

2. Ejunent Domain (§ 2*)— Levées — Construction— Railboad Bridge- 

Change. 

A levée district having been expressly authorized by Act Ark. March 
3, 1911 (Sp. & Priv. Laws 1911, p. 89), to construct certain levées along 
the banks of Red river, in M. county, the fact that, on accouut of the 
construction of such levées, the plaintiff railroad conipany, which had 
previously, at great expense, built a bridge aeross the river, may be com- 
pelled to change the same, at its own expense, in order to raise It above 
tlie new high-water mark resulting from the confinement of the waters 
by the levées, does not constitute a taking, appropriating, or damaging 
of the railroad company's property without compensation, in violation of 
the Constitution of the United States or of the state of Arkansas. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§■ 3-12; 
Dec. Dig. § 2 ;♦ Constitutional Law, Cent. Dig. § 888.] 

3. Commerce (§ 48*) — Interstate Commerce — Interférence — Obstruction ci- 

Mails. 

The construction of a levée aeross a rallroad'g rlght of way under 
statutory authority. which could be constructed without Interfering wlth 
the movements of complainant's trains, does not constitute an Illégal in- 
terférence with complainant as an Interstate carrier of treight, passen- 
gers, and mail. 

[Ed. Note.— For other cases, see Commerce, Cent Dig. §§ 36-44, 46; 
Dec. Dig. § 48.*] 

4. Eminent Domain (§ 47*) — Raileoads — Condemnation. 

It is within the power of the state to authorize the condemnation 
of a railroad rlght of way for the construction of a levée aeross the 
eame. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §| 107- 
120; Dec. Dig § 47.*] 

•For other cases se* same toplc A B itumbsb In Dec. & Am. Digs. 1907 to date, & Rep'r iDdexei 
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5. Emine.yt Domais (§ 266*) — Eemedies of Ôwnees of Pbopeety— Inadé- 
quate Damages. 

Where a part of a right of way of a railroad Company was taken 
for tlie constrnction of a levée, an objection tbat the amount allowed 
for the portion of the rIght of way so taken was inadéquate could not 
be rectlfied in a suit In a fédéral court to restraln the coustniction of 
the levée above a certain height and across the right of way. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dlg. §§ 094- 
696, 702, 703, 705 ; . Dec. Dig. § 266.*] 

In Equity. Suit by the St. Louis Southwestern Railway Company 
against Miller Levée District No. 2 and others. On demurrer to com- 
plainant's amended bill. Sustained. 

Gaughan & Siiïord, of Camden, Ark., for plaintiff. 
Henry Moore, Jr., of Texarkana, Ark., for défendants. 

YOUMANS, District Judge. This is a suit in equity by the St. 
Louis Southwestern Railway Company, a Missouri corporation, against 
the Miller Levée District No. 2 and its officers, to restrain them from 
constructing a levée in Miller county, Ark., above a certain height, and 
across its right of way. The allégations of the amended bill are as fol- 
lows: 

"ïhat the défendant board of directors of Miller Levée District No. 2 is 
undertaking to build a levée of solid earth along the south and west side of 
Ked river, beginning at a point in Miller county, Ark., where the state Une 
between the states of Arkansas and Texas iutersect the south bank of Red 
river, at or near Index, in the county of Miller and state of Arkansas, down 
along the southern and western bank of Red river to a point near the town 
of Garland City on the Une of the plaintiff's road, and at or near said point 
to connect with the roadbed and cross the right of way of the plaintiff's 
railroad, and thence on southerly and easterly. That the purpose in view 
on the part of said board of directors of Miller Levée District in the con- 
struction of said levée is to confine the flood waters which are now and 
hâve always heretofore been accustomed to flow down the Red river and the 
lowlands adjoining its channel into the channel of said river north and 
easterly of said Une of levée, and to prevent any of the waters accustomed 
heretofore to flow down said river and the lowlands adjoining it, from com- 
ing upon any of the lands embraced in said levée district, being those lands 
lying south and west of said levée and between it and what is kuown as 
the foothills or highlands of Miller county adjoining said Red river bottom. 

"The plaintiff allèges that said board of directors, with the purposes and 
intenf aforesaid, has caused surveys to be made and the location of said 
levée to be flxed by engineers, and plans and spécifications thereof to be 
drawn, and has or is about to arrange for the building of said levée by 
contraet with a contra ctor or contractors, and is now engaged in negotiating 
for the sale of bonds in the sum of $300,000, or some like amount, in order 
to raise funds for the purpose of constructing said levée. 

"The plaintiff further allèges: That in the spring of 1908 an overfiow 
occurred in the Red river, thé height of which was duly ascertained and 
marked so that it is now well known. Said overfiow was regarded, and is 
in f act, a f air example of the floods which may reasonably be expected to 
occur In said river. That the levée proposed to be constructed by the dé- 
fendant diistrict will be àbout flve feet higher than the high water of the 
year 1908, and therefore higher than any known high water in said : river. 

"The plaintiff further allèges that a levée district has heretofore been 
created by a spécial act of the Législature of the state of Arkansas on the 
opposite side of Red river on what is known as the Lafayette county 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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side, and a levée constructed of solid earth on an average of tvvo feet higber 
than the high water of said river In the year 1908 above referred to. And 
further, the plaintifC allèges that it is advlsed, and allégea as true, that ttie 
said levée district on the Lafayette county side intends, and will in the 
near future, increase the height of said levée so that it will be of at least as 
great, if not greater height, than the levée proposed to be constructed by 
said défendant board of directors. 

"Tlie plaintifi' further allèges that between said two embankments or 
levées not more than two-flfths of the flood water of Red river bas hereto- 
fore beeu accustojned to pass, and that the effect of conflnlng ail of said 
flood water, the same being river water and accustomed to How down the 
natural channel and natural drainage tributary thereto, in Red river, will 
be to raise the water in the channel of said river to such a height as will 
overfiow said levées in case of a flood similar or like the one of 1908, whicli 
said floods may reasonably be expected. 

"ïhe plaintiffi further allèges: That more than 20 years ago, by spécial 
act of Congress, and under tbe authority and approval of the Secretary of 
War, it constructed a railroad bridge across said river near Garland City, 
and built a roadbed across the lowlands adjoining said river, leaving sufîi- 
cient openings or trestle work to allow ail flood water from said river which 
niight reasonably be anticipated to pass free from obstruction tbrougb the 
saine. That within tbe past few years, at very great expense, it bas re- 
built its said bridge across said river, placing a new spau tberein. That 
it bas increased the height of its roadbed and at a very great expense 
caused the same to be ballasted with gravel ; and also, at great expense, 
it bas rebuilt its trestle work and bridge work through Ked river bottom. 
That its plans for the récent construction of its said bridge across said 
river vvere submitted to and approved by the Secretary of War for the United 
States, and the height of said bridge as rebuilt was approved by said Sec- 
retary of War. That said Red river is a navigable streani, and that plain- 
tiff Is a quasi public corporation, engaged in the busines.9 of carrying large 
numbers of passengers and large quantities of freight in interstate commerce, 
as vvell as carrying the United States mails. That the top of its pivot pier 
in its bridge across Red river is less than six inches above the high waters 
of 1908, and the bottom cord of tbe draw of said bridge, which is the 
lowest part of the steel work of tbe bridge, is not more than higli enougb 
above that high-water mark to allow for the passage of drift. That by the 
construction of said levée the water of Red river will be raised during 
ordinary overflow more than two feet above the high-water mark of 1908; 
and should the Lafayette county levée be added to in heiglit, as is now 
proposed by the Lafayette Levée District No. 1, then the water in Ked river 
at said bridge will be raised at least flve feet hlgher than the high-water 
mark of 1908, with the resuit that the water will be about flve feet above 
the présent height of tbe pivot pier and will cause the logs and driftwood 
which always float down said river during overflows to lodge agalnst the 
draw span of said bridge, and the pressure from said accumulated drlft 
would in ail probability cause said bridge to give away, thereby greatly en- 
dangering the llves of the employés of the plaintiff company, and the llves 
of great nimibers of passengers carried on its said line of road, as well as 
interfering with and retarding the carriage of the United States mail. And 
further, the loss of said bridge would greatly hinder and retard the freight 
trafflc of the patrons of said road. That the damages to the plaintiff and tbe 
gênerai public therefrom is incalculable and far in excess of any amount 
that the défendant levée district would be able to pay. Further, the plaintiff 
says that said damages in many instances would be remote and difficult to 
ascertaln. 

"The plaintifif further allèges that, In order to provide agalnst said cer- 
tain danger, it would be necessary for the plaintiff company to rebuild said 
bridge across Red river, and increase the height thereof, and also to in- 
crease the height of Its approachea, and that the expense of so doing would 
be largely in excess of the sum of $150,000 ; a sum which the plaintiff allèges 
the défendant levée district is unable to pay In view of the limitation in the- 
197 F.— 52 
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act creatlng it upon the amount of taxes which it is authorized to levy 
and In vlew of the value of the lands embraced In said district. 

"The plaintifC further states: That in the event sald proposed levée should 
be constructed, and should the levée on the I/afayette county side be in- 
creased In height, so that the helght of sald two levées would be substan- 
tially the saœe, one or the other of sald levées would necessarily lu the 
time of high overflow give way ; and that It vpould not be possible for the 
plaintlff to know wMch of said levées would give way, so that it would be 
necessary for It to provide, by additional openings on both the Miller 
county side and the Lafayette county side of the main ehannel of said 
river, to take care of the Immense volume of water which would be dis- 
charged over and through the openings in the levée which should break and 
give way. That the expense necessary to provide for the additional open- 
ings required would be in excess of ^100,000. 

"Your petitioner states that the construction of sald proposed levée will 
cause great and irréparable damage to it, should the levée on the Lafayette 
county side be built to an equal helght, without benefit to the défendant 
district or to the lands which it is endeavoring to protect. 

"The plaintlff further allèges: That the act creating said levée district 
does not prescribe the height to which the levée should be built nor the dis- 
tance from the bank of the river where the levée should be constructed.' 
That the défendant board of directors hâve located said levée so near the 
bank of said river and are Intending to and will construct it of such height 
that it will be of no benefit to the lands which were intended to be proteeted. 

"The premîses considered, the plaintlff prays that the défendant board be 
restrained from constructing said proposed levée any greater height than 
the high water of 1908, and be restrained from constructing said levée so 
as to cross said defendant's road at the place of présent location near Gar- 
land City, or so near sald point as to damage plaintifC's bridge across Red 
river; and that said défendants, R. H. T. Mann, Ben G. Cox, and N. H. 
WilUamson, as officers of said district, or their successors in office, or their 
agents or servants, or the agents or servants of said levée district, be re- 
strained from taking any steps or doing any act whatever to that end. 

"The plaintlff further allèges that the défendants are preparing to enter 
upon its right of way in the building and constructing of said levée, and it 
allèges, for the reasons hereinbefore set out, that the resuit of the construc- 
tion of said embankment on its right of way will be to bring upon this 
plaintlff irréparable Injury, and will take from this plaintlff its dominion 
over its said right of way, will be an obstruction thereon, and prevent it 
from having in the opération of its trains a clear and proper view of its 
right of way. 

"Plaintlff allèges: That since the filing of the pétition herein the de- 
fendant board of directors hâve caused to be appraised the damages done to 
plaintlff by reason of the appropriation of its right of way by said levée 
district, and said appraisers hâve made an award of $14 as being the value 
of the actual land to be occupied by said levée, and hâve allowed nothing 
to plaintlff on account of damages which the building of said levée will 
cause it as a resuit of increasing the height of the ordinary overflows in 
Red river, and nothing on account of the great cost to plaintlff of increasing 
the helght of its bridge and the height of its railroad track, and nothing on 
account of the increased trestle openings which the construction of said levée 
will necessarily cause the plaintlff to Incur; said expenses being largely in 
excess of $200,000. That within 10 days after the flllng of said award by 
the appraisers, hereinbefore referred to, your petitioner flled exceptions to 
the said appraisement and to each of the flndings appearing in the award 
made by said appraisers. That the proceedings of the défendant board of 
directors In appointing appraisers to appraise the damages to your peti- 
tioner on account of the construction of the proposed levée on and across 
the right of way of your petitioner has been and is being had under Act No. 
53 passed In thç year 1905 by the Législature of the state of Arkansas, 
which sald act provides, among other things, that in the exercise of the 
right of eminent domain by the directors of any levée district authorized 
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to condemn land for their use in building levées damages sball be given to 
any landowner wbose property is sought to be condemned on account of 
obstruction to natural drainage not exceeding tbe eost of artiflcial drainage. 

"Your petitloner states: That tbe cost of artiflcial drainage sufficient to 
protect tbe bridge and railroad of défendant witbout the necessity of recon- 
structing sald bridge and increasing the helgbt of its railroad along the 
approaches to said bridge would be largely in excess of the sum of $200,000, 
and by reason of the property embraced in said levée district and the rate 
of taxation permitted under the ternis of the aet creating said levée district, 
could never be pald by said district, so that your petitloner Is without other 
resource than that of Injunctlon by the chancery court. That the damage 
to your petitloner herein sought to be averted is largely In excess of $3,000, 
and the matter herein involved is largely in amount In excess of $.'5,000. 

"So, the plaintlff prays that the défendants, and eaeh of them, tholr agents 
and servants, be restralned from constructing any embankment or levée upon, 
over, or across its right of way or any part thereof, from the western bank 
of Red river to the foothllls in Miller county, Ark." 

Défendants hâve demurred to the amended bill, and the demurrer 
has been submitted, on the single ground that the bill does not state a 
cause of action in equity against the défendants. 

Miller Levée District No. 2 was created by an act of the General 
Assembly of Arkansas approved March 3, 1911 (Sp. & Priv. Acts 
1911, p. 89). The first section of the act créâtes the district and fixes 
its boundaries. The boundary line begins at a point in Miller county, 
Ark., where the state line between the states of Arkansas and Texas 
intersects the south bank of Red river at or near Index, in Miller 
county, Ark. It runs thence along Red river, following its meander- 
ings, to a point in Miller county south of Garland City where the 
bridge of plaintiff is located; thence west to the high ground or hills; 
thence, following the meanderings of the line at the foot of the hills, 
to the point where such line intersects the state line between Arkansas 
and Texas; thence north along said state line to the point of begin- 
ning. Section 2 of the act provides for a board of directors and offi- 
cers. Section 3 of the act is as follows : 

"Sec. 3. The said board of levée directors shall bave the power, and it Is 
hereby made their duty, to levée the south and west bank of Ked river from 
the point of teglnnlng, where the state line between the states of Arkansas 
and Texas Intersects the south bank of Red river at or near Index, in the 
county of Miller, state of Arkansas, or at any other point as maj' be de- 
termined by the board of levée directors, and running in a gênerai easterly 
diiection until the Une of the railway track of the St. Louis Iron Mountain 
& Southern Railroad is reached ; thence, in a southerly direction to where 
the section line between sections seventeen (17) and tweuty (20), townsUlp 
sixteen (16) south, range twenty-five (25) west, intersects the w'est bank 
of Red river ; said levée to be bullt when in the discrétion of the said board 
of directors it is most practicable and best sulted to commence, locate and 
end the sald levée so as to protect the property in the district above uamed, 
and to protect and maintain the same in such effective condition as honest, 
able, and energetic efforts on their part may obtain by building, rebuilding, 
repalring, or ralsing levées on the bank of Red river, or such other places 
as the board may sélect. They shall hâve power to employ ail agents neces- 
sary to the exécution of their duty. They shall détermine the crown, height, 
slope and grade of the levée, and make ail needful régulation, and do ail 
acts In their opinion necessary to secure the levée district under their 
charge from overflows by the waters of Red river or its tributaries ; and 
they shall hâve authority, if they conslder it necessary or expédient to do so, 
to condemn any levy now built, or to be hereafter built in sald district that 
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they may deem of beneflt to the work herein contemplated, and take and 
use same for the beuefit of the said levée district in the mode and manner 
provided by law for the condemnation of private property for public vjse, and 
the right of emlnent domain is hereby expressly conferred upon the said 
district for the purpose of condemning any land for levée uses, or buildings, 
erectlng and maintaining a levée through, over and across the land of any 
indlvldual, flrm, or corporation in said district. In assessing the damage 
arising from the condemnation of the levée or land of any person, or cor- 
poration for the uses or purposes set forth in this blll, the accruing beneflt 
to his or its land or lands that will be protected by the levée when built 
must bfe taken into considération." 

The bill seeks to enjoin: First, the construction of a levée to a 
greater height than the high water of 1908; second, the construction 
of "any embankment or levée upon, over or across" the railway Com- 
pany 's right of way. 

The bill allèges in substance that the construction of a levée will 
compel the railway company to raise and reconstruct its bridge across 
Red river, and the approaches leading to the bridge, at an expense of 
$150,000, and that additional openings in its embankment will be ren- 
dered necessary, which will cost $100,000. The bill further allèges 
that the district, on account of the limitations on its taxing power, will 
not be able to pay the railway company the ampunt it will cost to make 
such changes. 

There is no allégation that the levée district will obstruct any water 
course. It is alleged: 

"That the purpose in view on the part of said board of directors of Miller 
Levée District in the construction of said levée is to confine the flood wa- 
ters vs'hlch are now and hâve alvrays heretofore been accustomed to flow 
down the Red river and the lowlands adjoining its channel into the channel 
of said river north and easterly of said Une of levée, and to prevent any of 
the waters accustomed heretofore to flow down said river and the lowlands 
adjoining it, from coming upon any of the lands embraced in said levée dis- 
trict, being those lands lying south and west of said levée and between it 
and what is known as the foothills or highlands of Miller county adjoining 
said Red river bottom." 

[ 1 ] The levée district is an agency of the state. Caton v. Western 
Clay Drainage District. 87 Ark. 8, 112 S. W. 145; Little Rock v. 
Katzenstein, 52 Ark. 107, 12 S. W. 198; Sels v. Greene (C. C.) 88 
Fed. 129. 

The district is given the power to condemn land by sections 3 and 4 
of the act. It has also the right of eminent domain under an act of the 
General Assembly of Arkansas, approved February 24, 1905, entitled 
"An act to provide a method for the exercise of the right of eminent 
domain for levée, drainage, and ditching districts." Acts Arkansas 
1905, p. 143 ; City Realty Co. v. Robinson Contracting Co. (C. C.) 183 
Fed. 176. It appears from the allégations in the amended bill that the 
board of directors has proceeded under the statute of 1905. 

[2] The effect of the contention of the railway company is that 
having legally constructed its bridge and approaches under conditions 
then existing, at a height and in a manner warranted by the best engi- 
neering skill and foresight, it cannot now, by a change of conditions 
authorized and directed by the state, be put to the expense of raising 
and reconstructing its bridge and approaches. In other words, it hav- 
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ing some years ago at great expense adjusted itself to conditions as 
they then existed, those conditions must remain unchanged unless it is 
compensated for the expense which a contempiated change will neces- 
sitate. As additional grounds for an injunction, the railvvay company 
allèges that it is an interstate carrier of freight, passengers, and the 
United States mail, and that, as a resuit of the construction of the 
levée, its bridge will be rendered insecure and liable to be destroyed, 
thereby endangering the lives of its employés and passengers, and in- 
terfering with and retarding the carriage of the mail. 

In the case of Harvey v. Northern Pacific Ry. Co., 63 Wash. 669, 
116 Pac. 464, it was alleged that the plaintiff's lands were overflowed 
by reason of the construction of an embankment by the railway Com- 
pany. In its opinion in that case the Suprême Court of Washington, 
following the case of Cass v. Dicks, 14 Wash. 75, 44 Pac. 113, 53 Am. 
St. Rep. 859, said : 

"It (the railway company) has raised Its own premises so as to dike against 
and prevent tbe flow ot surface water therein. It has protected itself and 
prevented the invasion of its premises by tUe tlood water of the stream. If 
thereby the water, which we hold to be surface water, is turned back and 
prevented from flowlng over its land to appelUuit's Injury, the case is one of 
damnum absque injuria. The surface water now meets tlie embankment and 
proceeds with the natural course of the stream. In other words, it is tem- 
porarily returned to the stream, and ail the respondent has done is simply 
to protect its property from the overflow water which would otherwise leave 
the natural channel of the stream." 

In the case at bar the state has authorized the levée to be con- 
structed. It had the power to direct that work to be done. The object 
of the work is to reclaim and protect from overflow a large body of 
extremely fertile and productive land. The state cannot in violation 
of the Constitution of the United States authorize the taking of pri- 
vate property for use in constructing such levées without just compen- 
sation, nor can it, in violation of the Constitution of the state, author- 
ize the taking, appropriating, or damaging of private property for such 
construction without just compensation therefor. So far as the Con- 
stitution of the United States is concerned, the question has been de- 
cided by the Suprême Court of the United States in the case of Chi- 
cago, B. & O. Railway v. Drainage Commissioners, 200 U. S. 561, 26 
Sup. Ct. 34l7 50 L. Ed. 596, 4 Ann. Cas. 1175. Under an act of the 
Législature of Illinois entitled "An act to provide for drainage for ag- 
ricultural and sanitary purposes," etc. (Acts 1885, p. 17^, railroad com- 
panies were required to build bridges over drains "so as not to inter- 
fère with the free flow of water through the drainage of the district." 
The drainage commissioners brought suit for mandamus to compel the 
railroad company to build a bridge across a drain. The railroad com- 
pany demurred generally and specially on the ground that a judgment 
in favor of the commissioners would take its property for public use 
without compensation. Mr. Justice Harlan, speaking for the court, 
stated the case as follows: 

"The concrète case arising upon the pétition and the demurrer is this; 
A public corporation, charged by law with the duty of causing a large body 
oî Jand, princlpally swamp and slough lands, to be drained and made capa- 
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ble of cultivation, has, under direct législative authority, adopted a rea- 
sonable and suitable plan to aceomplish that object. ïhat plan requlres 
the enlarglng and deepenlng of the channel of a natural water course 
riinnlng tbrough the district, wbich is the ouly natural outlet or way of 
drainage of the lands of the district — the best and only practicable mode by 
which the lands can be made tillable. But that plan cannot be cariied out 
ïinless the timbers and stones in the creelc — placed there by the railway Com- 
pany when it constructed thé foundation for its présent bridge — are removed. 
The tlmber and stone reïerred to cannot. however, be removed without de- 
stroylng the foundations of the présent bridge and rendering it necessary (if 
the railway company continued to operate its road, which we assume it in- 
tends to do) to construct another bridge with an opeuing underneath wide 
enough to permit a channel sufHclent to carry olï the water of the creek as 
increased in volume under the drainage System adopted by the commis- 
sloners. 

"The contention of the railway company is that, as its présent bridge was 
lawfully constructed, under its gênerai corporate power to build, construct, 
operate, and maintain a railroad, in the couuty and township aforesaid, and 
as the depth and width of the channel under it were sufficient, at the time, 
to carry ofC the water of the creeli as it then flowed, and now flows, the 
foundation of the bridge cannot be removed, and its use of the bridge dis- 
turbed, unless compensation be first made or secured to it in such amount 
as will be sufficient to meet the expense of removing the timbers and stones 
from the creek and of constructing a new bridge of such leugth and with 
such opening under it as the plan of the commissioners requlres. The com- 
pany insists that to require it to meet thèse expenses out of its own funds 
will be, within the meaning of the Constitution, a taking of its property for 
public use without compensation, and therefore without due process of law, 
as well as a déniai to it of the equal protection of the laws." 

After reviewing exhaustively the authorities on the question, the 
conclusion of the ■ court is stated as foUows: 

"Without further discussion, we hold it to be the duty of the railway 
company, at its ov^n expense, to remove from the creek, the présent bridge, 
culvert, timbers, and stones placed there by it, and also (unless it abandons 
or surrenders its right to cross the creek at or in the viclnity of the présent 
Crossing) to erect at its own expense and maintain a new bridge for crosS- 
ing that will conform to the regulatioiis established by the drainage com- 
missioners undef the authority of the state; and such a, requirement if 
enforced will not amount to a taking of private property for public use 
within the meaning of the Constitution, nor to a déniai of the equal pro- 
tection of the laws." 

This case was followed by the United States Circuit Court of Ap- 
peals for the Eighth Circuit in the case of Chicago, B. & Q. Railway 
Co. V. Board of Supervisors of Appanoose County, lowa, 182 Fed. 
291, 104 C. C. A. 573, 31 L. R. A. (N. S.) 1117. Thèse two cases are 
conclusive on the question of the taking of property within the mean- 
ing of the Constitution of the United Stabes. 

So far as the Constitution of the state of Arkansas is concerned, the 
question has been settled by the iSupreme Court in the case of McCoy 
V. Plum Bayou Levée District, 95 Ark. 345, 129 S. W. 1097, 29 L. R. 
A. (N. S.) 396. In that case the levée was constructed so as to leave 
the land of the plaintiflf between the river and the levée. It was ^1- 
leged that, during the overflow of 1908, the levée caused the.overflow 
water to rise at least six feet higher on plaintiiï's lands than it would 
hâve rîsen if the levée had not been constructed. In its conclusion in 
that case the court sàid : 
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"We conclude that, upoii the state of facti? whieh the jury could liave 
found under the instructions of ttie court to exlst, tlie défendant could right- 
fully construct the levée in the manner deseribed without liability to plain- 
tifl: for damages. It Is insisted, however, that a distinction sliould be luade 
because of the provision of our Constitution that 'private property shall not 
be taken, appropriated, or damaged for public use vs'ithout just compensation 
therefor.' Article 2, § 22, Constitution of 1874. In reaching the conclusion 
above announced, we are not unmindful of the constitutional provision ; but 
where no right has been violated there is no injury for which the law af- 
fords compensation. It is a case of an Injury without damages." 

[3, 4] The injury to the railway company by the construction of the 
levée is not a taking of property in violation of the Constitution of the 
United States; nor is it a taking, appropriating, or damaging of 
property in violation of the Constitution of the state of Arkansas. Nor 
is the construction of the levée across the right of way of the rail- 
way company an illégal interférence with it as an Interstate carrier 
of freight, passengers, and the United States mail. The levée can 
be constructed across the right of way without interfering with the 
movement of trains. The presumption is that it will be so constructed. 
It is within the power of the state to authorize the condemnation of 
a railway right of way for such a purpose, St. Louis & S. F. R. Co. 
V. Fayetteville, 75 Ark. 534, 87 S. W. 1174. 

My attention has been called by counsel for the railway company 
to the case of Hughes v. United States, recently decided by the Court 
of Claims. That décision was based on the case of United States v. 
Grîzzard, 219 U. S. 180, 31 Sup. Ct. 162, 55 L. Ed. 165, 31 L. R. A. 
(N. S.) 1135. The Grizzard Case in no way modifies or changes the 
rule in the case of Chicag;o, B. & Q. Railway Company v. Drainage 
Commissioners, supra. 

The plaintiff relies on the case of Cairo, V. & C. R. Co. v. Brevoort 
Railway Co. (C. C.) 62 Fed. 129, 25 L. R. A. 527, and Wright v. Rail- 
way Co. (C. C.) 175 Fed. 845. Whatever may be said with regard to 
the reasoning of thèse two cases, they cannot now be followed in op- 
position to the rule declared by the Suprême Court of the United 
States, and the United States Circuit Court of Appeals for the Eighth 
Circuit. 

There is no allégation in the bill that the défendants are attempting 
to construct the levée across the right of way of the railway company 
in violation of the statutes of the state giving the right to condemn. 
In the absence of an allégation to the contra ry, the presumption must 
be that the board of directors is following the statute. 

[5] If the amount allowed for the portion of the right of way taken 
for the construction of the levée is inadéquate, that cannot be recti- 
fied in this suit. 

The demurrer to the bill is sustained. 
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' CRUZ et al. v. O'BOYLE. 

(District Court, M. D. Pennsylvania. Jnne 19, 1912.) 
No. 293. 

1. Execution (§ 6*) — Fokeigtt Judgment — Enforcembnt. 

In the United States, a foreign judgment cannot lie enforeed by exécu- 
tion, but ouly througli the médium of a new judgment obtained in an 
action brougtit for tbat purpose. 

[Eid. Note. — For other cases, see Execution, Cent. Dig. §§ 5, 6; Dec. 
Dlg. §6.*] 

2. Courts (§§ 342, 347*)^Federai, Ooubts — Adoption of Local Practice — 

Action on Foreign Judgment. 

In an action on a foreign judgment in a fédéral court, the form of ac- 
tion and the pleadings; are governed by the practice of the state within 
which the court taltes jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 912, 013, 921; 
Dec. Dig. §§ 842, 347.* 

Conformlty of practice In cominon-law actions to tha!t of state court. 
See note to O'Connell v. Reed, 5 C. C. A. 594; Nederland Life 1ns. Co. 
V. Hall, 27 C. C. A. 392.] 

3. Judgment (§ 938*)— Foreign Judgment — ^Action — Pleading. 

In a suit in Pennsylvania on a foreign judgment, the judgment is 
pleaded by setting ont in plaintlfC's statement a full and complète copy 
or exemplification of the record claimed as the basis of the action. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1772-1774; 
Dec. Dig. § 938.*] 

4. Evidence (§ 345*) — Foreign Judgment — Certification. 

A judgment sued on having been recovered against défendant in the 
Second Civil aud State Court of Jalisco in Mexico, a copy of the rec- 
ord was attached to plaintiffs' statement, and was certified as a complète 
record of the proceedings in the case in the courts of Mexico, including 
the Civil and State Court of Guadalajara and the Suprême Tribunal of 
Justice of the state of Jalisco, vyhich copy had affixed thereto the seal 
of the Civil and State Court of Guadalajara, the certificate of the sec- 
retary or clerk of the court that the record was a true and correct copy, 
aud the certification and attestation by a judge of the Civil and State 
Court of Guadalajara to the authenticity of the signature of the clerk, 
and that such clerk was the person having custody of the records, the 
judge's signature in turn being certified to by the Governor and Secretary 
.of State of Jalisco, and those persons' signatures were attested aud cer- 
tified by the American consul at Guadalajara under bis haud and seal. 
Held a substantial compliance wlth the requirements for the authentica- 
tlon of tbe record so as to warrant faith and confidence in its genuineness. 

[Ed. Note. — B^r other cases, see Evidence, Cent. Dig. §§ 1302-1314, 
1331-1360 ; Dec. Dig. § 345.*] 

5. Judgment (§ 831*) — Foreign Judgment— Defbctive Service. 

Where a Mexican judgment sued on against a citizen of Pennsylvania 
was duly authenticated, and recited defendant's appearance by attorney, 
who made défense and presented a counterclaim relating to the same sub- 
ject-matter, and prayed judgment for défendant for a large sum, and that 
be litigated the case to final judgment by ultimate appeal to the court of 
last resort, the fact that the original service was insutticient to confer 
jurisdiction was immaterial. 

[Ed. Note.— For other cases, see Judgment, C^nt. Dig. |§ 1519-1522; 
Dec. Dig. § 831.*] 

•For other cases see eame topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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'6. JUDGMENT (§ 831*) — FOREIGN JUDGMENI EnFORCEIIBST — EECIPROCITT. 

Mexico having adopted the System of reciprocity In the enforcement of 
judgments with foreign countries by Code 1.S84 (Constant, 168 ; Clunet 
1801. p. 270), a judgment rendered on regnlar proceedings by the courts 
of Mexico against a citizen of the United States will be given full faith 
and crédit in an action théreon in the United States, and will be enforced 
without another trial on the nierits, unless it appears that the citizen 
suffered préjudice in the court or in the System of laws applied, fraud 
in procuring the judgment, or some other spécial reason why comity 
shonld not be allowed full effect. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1519-1.522; 
Dec. Dig. § 8.31.*] 

At Law. Action by Monica Crtiz and others against Michael Wil- 
liam O'Boyle on a Mexican judgment. On motion for judgment for 
want of a sufficient affidavit of défense. Granted. 

Conlen, Brinton & Acker, of Philadelphia, Pa., and John T. Len- 
ahan, of Wilkes-Barre, Fa., for plaintiffs. 

F. W. Wheaton and James L. Morris, both of Wilke.s-Barre, Pa., 
for défendant. 

WITMER, District Judge. This action bas been brought upon a 
judgment for $19,701.15 recovered by the plaintiffs against the de- 
fendant on January 20, 1910, in the Suprême Tribunal of Justice of 
the State of Jalisco on appeal from the Second Civil and State Court 
of said State, in the republic of Mexico. The judgment vvas obtained 
for breach of a certain contract entered into betvveen défendant and 
plaintiffs' predecessors in right, "for the rental and use of certain wa- 
ters and water powers, of the river Ameca, in the state of Jalisco, 
republic of Mexico," dated November 17, 1897. It appears that after 
the défendant was in the enjoyment of his rights and having paid the 
rental stipulated, $4,000 annually, up to July 1, 1902, he declined to 
make further payment on the ground that the public authorities had 
refused to allow him to exercise the right of widening and enlarging 
a certain canal leading from said river which he believed had been 
guaranteed to him by his contract. The défendant afterwards, on 
March 6, 1903, by and through his attorney Luis Ferez Verdia, to 
whom we shall refer hereafter, instituted suit, before the first judge 
of the Civil and State Court of Jalisco for nullification of the con- 
tract. In this he failed in the first instance, and after appealing to 
the varions appellate tribunals. The contract having been declared 
subsisting, this suit was instituted against the défendant the year fol- 
lowing the close of the former litigation, on May 1, 1908, resulting in 
the judgment forming the basis of the action hère instituted. The 
plaintiffs' statement after setting forth the status of the parties pro- 
ceeds to set forth his claim or cause of action by reciting the action 
instituted by the plaintiffs against the défendant in the Second Civil 
and State Court of Guadalajara, state of Jalisco, republic of Mexico, 
a court of gênerai jurisdiction and with power to hear and détermine 
the suit in question for breach by défendant of the contract mentioned, 
and for payment of rents, damages, and costs resulting therefrom, 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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alleging that such having jurisdiction of the subject-matter also had 
jurisdiction of thç parties, having "served the défendant personally 
in Pittston, Pa., with the summons of said suit, which said service 
was lavi^ful and yalid by the law of the state of Jalisco and the re- 
pubhc of Mexico, * * * and thereupon one Luis Perez Verdia, 
the duly authorized agent and attorney in law and in fact of the de- 
fendant, who was specially authorized by the défendant to act on his 
behalf in said cause, as appears by the power of attorney given by the 
said défendant to I,uiS Perez Verdia attached, * * * entered a 
gênerai appearance for the défendant and on the defendant's behalf 
made answer and counterclaim" ; that the "suit was in due course 
called for trial, and plaintiffs and défendant severally appeared, and 
offered évidence, which was duly heard by said court, and thereupon 
and thereafter, to wit, on the 14th day of May, 1909, the court afore- 
said rendered judgment for the plaintiffs and against the défendant 
Michael William O'Boyle, under and by virtue of which judgment it 
was ordered and decreed that the cotitract entered into between the 
défendant and plaintiffs to said action be rescinded, and that plain- 
tiffs therein be absolved from defendant's counterclaims referred to, 
and that défendant pay to the plaintiffs as damages for breach of 
contract aforesaid and as costs in said action the sum of 38,052.31 
pesos" ; that both parties took appeal to the Suprême Tribunal of Jus- 
tice of the state of Jalisco, an appellate court of gênerai jurisdiction 
and having jurisdiction of said case, whereupon said court on January 
20, 1910, affirmed the court below, decreeing that the défendant pay 
the plaintiffs 39,402.31 pesos, or $19,701.15. Plaintiffs, furthermore, 
aver that said judgment entered by the said Suprême Tribunal of Jus- 
tice is, by the laws of Mexico, a final and conclusive judgment from 
which no appeal can be taken, binding on .the parties to the suit, that 
it has never been paid or satisfied, and that it is now in f ull force and 
effect. 

The statement further recites that: 

"A copy of the complète record of the proceedings In the courts of Mexico, 
includlug the final judgment and deeree of the Suprême Tribunal of Justice 
of the state of Jalisco, which said copy has afflxed thereto the seal of the 
state of Jalisco, the seal of the Civil and State Court of Guadalajara, and 
the certlficate of the secretary or clerk of the said court that the record is a 
true and correct copy, and the certification and attestation by a judge of the 
Civil and State Court of Guadalajara to the authentlcity of the signature of 
the said secretary or clerk of the Civil and State Court of Guadalajara, and 
that the said secretary or clerk is the person having custody of the records of 
said court, and this signature, in turn, is certifled to by the signatures of the 
Governor and Secretary of the State of Jalisco and the signature of thèse 
last-named persous certifled to and attested by the American Consul at Gua- 
dalajara under hls hand and seal, is attached," and made a part of the state- 
ment. 

Wherefore plaintiffs daim $19,701.15, with interest at 6 per cent, 
per annum, the légal rate of Mexico, from January 20, 1910. 

The défendant in his affidavit of défense relies upon the foUowing 
to prevent judgment for the plaintiffs : 

First. That the record attached to the plaintiffs' statement is not 
an exemplification or copy of the complète record of the proceedings 
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of court rendering the judgment, on which suit îs based, duly and 
properly authenticated and certified as required by law. 

Second. That the Second Civil and State Court of Guadalajara, 
State of Jalisco, had not acquired jurisdiction of the person of the 
défendant by virtue of the service of process of said court upon the 
défendant at Pittston, Pa., and that the power of attorney from the 
défendant to Luis Ferez Verdia "recited did not make and constitute 
him defendant's agent and attorney to appear for the défendant in 
said proceedings and to make défense thereon to the claim prose- 
cuted, for the reason that the said power of attorney was not in 
compliance with the laws of the republic of Mexico, and the said Luis 
Perez Verdia was not thereby authorized to appear in the said proceed- 
ings in behalf of the said défendant and to make défense thereto." 

Third. That it is contrary to comity and natural justice that the 
judgment of the courts %i the state of Jalisco, republic of Mexico, 
should be enforced in the courts of the United States without an ex- 
amination of the merits thereof . That "no comity is displayed towards 
the judgments of tribunals of foreign countries against the citizens 
of Mexico when sued upon in said courts of Mexico, and the merits 
of the controversy upon which said judgments are based are examined 
anew, unless a treaty to the contrary exists between the said republic 
of Mexico and the country in which said judgment was obtained. 
That no treaty exists between the said republic of Mexico and the 
United States by the terms and efïect of which judgments in either 
country are prevented from being examined anew upon the merits 
when sued upon in the courts of the country other than that in which 
it was obtained. That the courts of the republic of Mexico give no 
force and eflfect within the jurisdiction of the courts of said country 
to the duly rendered judgments of the courts of compétent jurisdic- 
tion of the United States against citizens of Mexico after proper Per- 
sonal service of process of said court is made thereon in this country." 

Fourth. That upon the merits of the action for breach of contract, 
tried out in said court, rendering the judgment in suit, the plaintiffs 
are not entitled, on re-examination, to recover. 

The plaintiffs having excepted to the suffîciency of the defendant's 
affidavit of défense, praying for judgment, the court will examine, in 
order, the proffered défense. 

[ 1 ] Judgments are executory while unpaid, but in this country exé- 
cution is not given upon a foreign judgment as such ; it being enforced 
through a new judgment obtained in an action brought for that pur- 
pose. 

[2] The form of the action and the pleadings are matters in which 
this court will be governed by the practice of the state within which 
the court takes jurisdiction. 

[3] In Pennsylvania a foreign judgment shall be pleaded by setting 
forth in the plaintiff's statement a full and complète copy or exempli- 
fication of the record that is claimed as the basis of the action. Finch 
V. White, 190 Pa. 86, 42 Atl. 457. Plaintiffs bave attached to their 
statement a translation of the original record (which original bas been 
placed on file), and it is agreed by defendant's counsel that such orig- 
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inal record may be ' considered as also attached in determining tlie 
sufficiency thereof . Black on Judgments, § 849, sàys that ; 

"In order tliat a foreign judgment should be admissible in évidence, it is 
necessary tliat the exempliflcation of it, wliieti is prodùeed, should be diily 
antlienticated. And tliis authentication sliould consist df the seal of tbe 
court, if it bas one, the eertiflcate of thç officer in wliose custody the record 
remains, the attestation of the principal judge of the court to the officiai 
character of the person certifylng, and the whole certlfied by the cer|;ifle;ite 
of the executive départaient of the state tir country and thè impress of ita 
grèat seal." : ,, - ~ 

[4] It will be remembered that the record is net offered as in évi- 
dence, but as the basis of the action hère instituted. However upon 
inspection of the translation and the original certified records, it ap- 
pe^rs that the same is certified as a complète record of the proceedings 
in said case in the courts of Mexico, incliftling the Civil and State 
Courts of Guadalajara and the Suprême Tribunal of Justice of the 
State of Jalisco, which said copy has affixed thereto the seal of the Civil 
and State Court of Guadalajara, and the certificate of the secretary 
or clerk of the said court that the record is a true and' correct copy, 
and the certification and attestation by a judge of the Civil and State 
Court of: Guadalajara to the authenticity of the signature of the said 
secretary or clerk of the Civil and State Court of Guadalajara, and 
that the said secretary or clerk is the person having custody of the 
records of said court, and this signature, in turn, is certified to by 
the Governor and Secretary of State of the state of Jalisco, and thèse 
last-named persons certified to and attested by the American Consul 
at Guadalajara under his hand and seal. This is such a substantial 
compliance with the requirements of authenticating the record upon 
which suit is based so as to warrant faith and confidence in its gen- 
uineness. The record itself having, furthermore, not been ques- 
tioned or denied, the copy, or exemplification, attached to the state- 
ment, is sufficient to comply with the practice hère in vogue. 

[5] Second. Service of the process of the Civil and State Court 
of Guadalajara is immaterial if défendant afterwards appeared by 
counsel and participated in the proceedings instituted as set forth in 
the plaintiffs' statement. No déniai is made of plaintififs' allégation 
that Luis Ferez Verdia appeared on behalf of the défendant, and by 
his authority entered a gênerai appearance for him. The record at- 
tached to the statement and made part thereof shows that the de- 
fendant's attorney did appear and participate in the proceeding, 
defending against the claim of the plaintifï; and, furthermore, pre- 
sented defendant's counterclaim, relating to the same subject-matter, 
craving judgment in his behalf for ai large sum of money, litigating 
the case to final judgment by ultimate appeal to the court of last 
resort. Défendant says that he ought not to be bound by the action 
of the attorney because his authority in writing to him for the purpose 
was not in form as required by law. The afifidavit does not deny that 
Verdia was, as alleged, "the duly authorized agent and attorney in 
fact of the défendant." The allégation in respect to the power of 
attorney is evasive and beside the point, in the absence of the déniai 
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of the principal fact of attorneyship, for if Verdia was de- 
fendant's "duly authorized agent and attorney in law and in fact," 
surely défendant cannot complain now that the court recognized him 
as such even upon a defective paper in writing. As was said in Rit- 
chie V. McMullen, 159 U. S. 241, 16 Sup. Ct. 173, 40 L. Ed. 133: 

"As it does not allège that tbe attorneys vvere not authorized to enter the 
detendant's appearanee in that action, they must be taken to hâve been au- 
thorized by him to do so." 

Can the défendant be heard to complain having voluntarily taken 
chances of a décision in his favor? Had he succeeded in recovering 
judgment on his cross-suit, or counterclaim, surely his adversaries in 
Mexico could not try their fortunes anew by reason of such defect; 
and that plaintiff should hâve superior rights being a foreigner does 
not appear reasonable. 

[6] Third. Should this judgment be enforced without an exam- 
ination into its merits? "In a great majority of the countries on the 
continent of Europe, in Belgium, Holland, Denmark, Sweden, Ger- 
many, and in many cantons of Switzerland, in Russia and Roland, in 
Roumania, in Austria, and Hungary (perhaps in Italy), and Spain, 
as well as in Egypt, in Mexico, and in a great part of South Amer- 
ica, the judgment rendered in a foreign country is allowed the same 
efïect only as the courts of that country allow to the judgments of 
the country in which the judgment in question is sought to be exe- 
cuted." Hilton v. Guyot, 159 U. S. 226, 16 Sup. Ct. 167, 40 L. Ed. 95. 
From this it appears as was further said by Mr. Justice Gray in de- 
livering the opinion of the court : 

"In Mexico the System of reelproclty bas been adopted, by the Code of 
1884, as the governlng principle. Constant, 168 ; Clunet, 1891, p. 270." 

The régulation and restrictions under which judgments will be car- 
ried into exécution by reciprocal arrangement on the part of the 
United States in récognition of gênerai comity, and the utility and 
convenience of her citizens, bas also been settled in the exhaustive 
opinion quoted, reviewing the authorities extant, as follows: 

"In View of ail the authorities upon the subject, and of the trend of judi- 
cial opinion in this country and in Bngland, following the lead of Kent and 
Story, we are satlsfled that where there has been opportunity for a full and 
falr trial abroad before a court of compétent jurlsdlction, conducting the 
trial, upon regular proceedings, after due citation or voluntary appearanee of 
the défendant, and under a System of jurisprudence likely to secure an Im- 
partial administration of justice between the citizens of its own country and 
those of other countries, and there is nothlng to show either préjudice in the 
court, or in the System of laws under which it was sltting, or traud in pro- 
curing the judgment, or any other spécial reason why comity of this nation 
should not allow it full effect, the merits of the case should not, In an action 
brought in this country upon the judgment, be tried afresh, as on a new trial 
or an appeal, upon the mère assertion of the party that the judgment was 
erroneous in law and fact." 

Taking this as the principle, it seems to follow that, unless the affi- 
davit of défense dénies the existence of the obligation or excuses the 
défendant from the performance of it for any one or more of the 
reasons suggested, a retrial will not be permitted. 
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The court beyond doubt had jurisdiction of the subject-matter in- 
volved, having acquired alsô jurisdiction of the défendant by his own 
voluntary act, if not otherwise, and, there being no fraud alleged in 
respect of which judgment, except in particulars contested in and con- 
sidered by the Mexican courts, the défense interposed is regarded as 
insufïicient, and judgment will be directed for want of a sufificient affi- 
davit. The clerk is directed to enter judgment for the plaintiflfs and 
against the défendant for the sum of $19,701.15 with interest at 6 
per cent, per annum from January 20, 1910, to which an exception 
is noted for the défendant. 



THE GOLDEN EOD. 

(District Court, D. Maine. July 8, 1912.) 

No. 94. 

1. Courts (§ 367*)— State Laws as Rules of Décision in Fédéral Courts. 

A wharf built by an owner of shore land into navigable waters Is an 
extension of the shore and a part of the real estate of the shore owner, 
and rights therein are governed by the laws of the state, as construed 
by its highest court, which will be adopted and followed by the fédéral 
courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. § 367.* 

State laws as rules of décisions la fédéral courts, see notes to Wilson 
V. Perrin, 11 0. C. A. 71; Hill v. Hlte, 29 C. C. A. 553.] 

2. Wharvbs (§ 16*) — Public Wharf— Right to Collect Wharfage— Tenants 

in common. 

The owner of shore land and a steamboat company procured a license 
from the town as authorlzed by state law to build a wharf frora such 
shore, and dld so under an oral agreement between themselves. Held, 
on the évidence, that it was intended to be and became a public wharf; 
that, as to the portion of it below low-water mark, the parties were ten- 
ants in common with equal Interests, each having the right to use it or 
to permit others to use it ; and that a vessel owner who contracted for 
Its "use with one of the cotenants and paid him the customary wharfage 
could not be held liable to the other for such use. 

[Ed. Note.— For other cases, see "Wharves, Cent. Dig. §§ 13-18 ; Dec. 
Dig. § 16.*] 

In Admiralty. Suit by Islesboro, Belfast & Castine Steamboat Com- 
pany against the steamer Golden Rod; Eastern Bay Steamboat Com- 
pany, claimant. Decree for respondent. 

Edward C. Plummer, of Bath, Me., and William H. Gulliver, of 
Portland, Me., for libelant. 

Benjamin Thompson, of Portland, Me., and John R. Dunton, of Bel- 
fast, Me., for claimant. 

HALE, District Judge. The libelant seeks to recover the sum of 
$880 for wharfage, arising from the use, by the claimant's steamer 
Golden Rod, of "Tapley's wharf," so called, at Brooksville in this dis- 
trict. The libel allèges that, at the time referred to, the libelant was 

•For other casea see same toplo & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the owner of the wharf, and had the right to recover wharfage from 
ail vessels landing at or making use of it. The answer dénies that 
the libelant was the owner of the wharf, or was entitled to recover 
wharfage from vessels using it; but admits that its steamer has stop- 
ped regularly at it, under an agreement with one Charles P. Tapley, 
by which the claimant was to pay $5 a month as wharfage ; and that 
this amount had been regularly paid to Tapley. 

It appears that in April- or May, 1897,. Charles P. Tapley, the owner 
of the real estate off which the wharf was constructed, entered into 
an oral agreement with Gilford G. Pendleton, the président of the libel- 
ant Company, respecting the building of a wharf off Tapley's shore; 
that thereby it was agreed that, if Tapley would build off to low-water 
mark, the steamboat company would continue for a sufficient distance 
beyond low-water mark, and construct a head suitable for a steam- 
boat landing. In pursuance of this agreement, Tapley and Pendleton 
filed with the selectmen a pétition under section 96 of chapter 4 of 
the Revised Statutes of Maine, for permission to erect and maintain 
a wharf off the Tapley shore. On June 29, 1897, the selectmen issued 
a license authorizing the steamboat company and Tapley to build and 
maintain a wharf at the location named. No question has been 
raised at bar in référence to the legality of thèse proceedings. Pur- 
suant to this license, Tapley at once proceeded to build a wharf 12 
feet wide, extending off shore about 300 feet. At the outer end of 
Tapley's wharf, the steamboat company built a structure about 50 
feet long and 12 feet wide, and, on the end of it, a pier 30 by 50 feet, 
extending out to a sufficient depth for steamers to land. A small 
freight shed was built on the outer pier for the storage of freight. 
About July 1, 1897, the libelant's steamer began running to this wharf, 
and Tapley was appointed agent to attend to the steamer's lines when 
she was landing at and leaving the wharf, and to look after the freight. 
In addition to the libelant's steamer, several other steamers stopped 
at the wharf. In order to get to the main road from the end of the 
wharf, passengers had to pass over the part of the wharf built by Tap- 
ley, and then cross his field for a distance of about 90 rods. In the 
spring of 1907, the claimant purchased the steamer Golden Rod; and, 
soon after, Capt. Smallidge, who had been master of the libelant's 
steamer, became master of the Golden Rod. Smallidge entered into 
an agreement with Tapley by which the Golden Rod was to hâve the 
right to land at the wharf upon payment of $15 a month, which sum 
included wharfage at $5 a month, and Tapley's services as agent at 
$10 a month; and this wharfage has been regularly paid by the claim- 
ant to Tapley up to (he filing of the libel. 

The libelant contends that, under the agreement with Tapley, it had 
the sole right to use the outer part of the wharf, at which the Golden 
Rod landed, so long as it kept such outer part in repair, and that it 
had the sole right to the wharfage. It is contended by the claimant 
that the libelant was a mère licensee in the wharf; that the wharf 
was a public one; that Tapley was its owner; that as such he had 
the right to use it, and to permit others to use it; that the libelant's 
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license to use Tapley's wharf was terminated by its failure to keep the 
outer part, or head, of the wharf in repair. 

[1] This controversy présents some added difficulties from the fact 
that the parties acted without advice of counsel, and without any writ- 
ing between them. There can be no question that, as owner of the 
shore, Tapley had the right, under permits from the state and fédéral 
authorities, to build and maintain a structure ofï his own shore into 
navigable' water. A wharf thus constructed was merely an "extension 
of the shore." It was a part of Tapley's real estate. The Ottawa, 
Fed. Cas. No. 10,616; The Haxby (D. C.) 94 Fed. 1016; The Ply- 
mouth, 3 Wall. 20, 18 L. Ed. 125. It is évident, then, that the ques- 
tion thus far relates merely to real estate, and is governed by the laws 
of the state where such property is situated ; the rule in the fédéral 
courts being that where state décisions hâve interpreted state laws 
governing real property, the fédéral courts will, when possible to do 
so, adopt and follow the settled rule of construction adopted by the 
state court of last resort. They will thus conform their décisions, so 
far as possible, to the statutes of the state, and to the rule of prop- 
erty within the state. Warburton v. White, 176 U. S. 484, 496, 20 
Sup. Ct. 404, 44 L. Ed. 555 ; Hughes, Fédéral Procédure, p. 15. There 
can be no question as to the rule upon this subject in this district. 
In Maine and Massachusetts the ownership of property on tidewaters 
extends to low-water mark, not exceeding 100 rods. The owner has a 
right to improve the shores by the placing of structures thereon, and 
has always had this right, subject to the consent and approval of the 
state and fédéral authorities. Under the title "Liberties," the Colonial 
Ordinance of Massachusetts in 1641 declared : 

"That in ail creeks, coves and other places about and upon sait water, 
where the sea ebbs and flows, the proprietor of the land adjolning shall hâve 
propiiety to the low-water nmrk, where the sea doth not ebb above a linndred 
rods, and not more wheresoever it ebbs further. Provided, that such propri- 
etor shall not, by this lil)erty, hâve power to stop or hlnder the passage of 
beats or other vessels, iu or through ans sea, creeks or coves, to other uien's 
houses or lands." 

Under the time-honored provisions of the Colonial Ordinance and 
the law of this district, there can, then, be no question as to Tapley's 
ownership of the flats to low-water mark. But what rights the steam- 
boat Company and Tapley acquired in the wharf, when constructed 
pursuant to the terms of the grant from the selectmen of Brooksville, 
is a question which it is necessary to détermine. 

In order to permit vessels to land at ail stages of the tide, it became 
necessary to extend the wharf eut below low-water mark; and this 
was authorized by the terms of the grant. Under section 96 of chap- 
ter 4 of the Revised Statutes of Maine, selectmen, after hearing, are 
authorized to détermine whether the proposed érection will be an ob- 
struction to navigation, or an injury to the rights of others; and, 
if they décide to allow the érection and maintenance of the struc- 
ture, they issue a "license," authorizing its érection and maintenance 
within the limits mentioned therein. It was clearly the intention of 
the Législature, by this statute, to provide a simple and direct way 
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for citizens to obtain a grant to build and maintain a wharf, when 
it would not be an obstruction to navigation, nor an injury to the 
rights of others; and to this end the Législature authorized citizens 
to apply to the selectmen of the town in which the proposed wharf 
is to be located, and to obtain a permit which in the language of 
the statute is called a "hcense." This hcense, however, was clearly 
more than a license as defined by the early common-law définition, 
under which it was held that "a license passeth no interest, nor a 
lease, nor transfers property." It is évident that the license in ques- 
tion, granted by the town of Brooksville to the libelant and Tapley, 
gave to them as substantial a charter, so far as it goes, as if it 
had been given by the state itself. 

[2] What, then, was the character of the wharf which the parties 
intended to build, and did build, below low-water mark, under this 
charter, or so-called "license"? In the leading case upon this subject 
(Dutton v. Strong, 1 Black. 23, 32 [17 L. Ed. 29]), in speaking for 
the court, Judge Clifford said: 

"Piers and landing places, and even wharves, may be private, or they may 
be in their nature public, althougb the property may be in an individual 
owner ; or, in other words, the owner liiay hâve the right to the exclusive 
enjoyment of the structure, and to exclude ail other pariions from its use; 
or he may be under obligation to concède to others the privilège of landing 
their goods, or of mooring their vessels there, upon the payment of a reason- 
able compensation as wharfage." 

Under the décisions of the Suprême Court, it becomes a material 
question to décide whether a wharf was intended as a private wharf 
or a public wharf. A public wharf may be a free wharf. The 
owner of a wharf may dedicate it to the public as a free wharf. 
But from the fact of the wharf being public, it does not at ail 
follow that it is free, and that it is intended for the public to use it 
without payment of a reasonable compensation as wharfage. The 
whole testimony in the case at bar tends to show that the wharf was 
of a public character ; that the business which the libelant and Tapley 
were intending to do, and which was contemplated in the grant, was 
of a public character. It is évident that one purpose of Tapley in 
obtaining the wharf privilèges was to insure to himself ail benefit 
which a public landing would bring to bis boarding house and livery 
stable. It is évident, also, that the steamboat company had business 
reasons for desiring a public wharf at this place. The testimony 
indicates, too, that the parties shared the gênerai understanding, 
which people upon the coast of Maine then had, that ail wharves are 
public; that keeping a wharf, like keeping a hôtel, confers a gênerai 
license for ail persons to occupy it for lawful purposes. In fact, for 
many years, the décisions of the courts justified this view, as in 
Transportation Co. v. Parkersburg, 107 U. S. 691, 699, 2 Sup. Ct. 
732, 27 L. Ed. 584; Heaney v. Heaney, 2 Denio (N. Y.) 625 ; Swords 
v^ Edgar, 59 N. Y. 28, 31, 17 Am. Rep. 295. In 1905, however, the 
United States Suprême Court made the rights of the owner of a 
private wharf absolutely clear, by the décision in Louisville & Nash- 
ville Railroad Co. v. West Coast Naval Stores Co., 198 U. S. 483, 
197 ¥.—âZ 
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25 Sup. Ct. 745, 49 L. Ed. 1135, where the court held that the fact 
that a wharf is built by a railroad company on an extension of a 
public Street under permission of the municipaUty does not, in the 
absence of express stipulations, make it a public wharf, or afïect the 
company's right to sole occupancy, or power of régulation. In 1909, 
in Weems Steamboat Co. v. People's Co., 214 U. S. 345, 355, 29 
Sup. Ct. 661, 53 L. Ed. 1024, 16 Ann. Cas. 1222, the court held 
that a private wharf on navigable waters is not held by the owner, 
as a railroad is, subject to the public use; a third person bas no 
right to demand its use, even on tendering compensation therefor, 
and even though there may be no other wharf at that place. In 
speaking for the court, Mr. Justice Peckham said: 

"The rlghts of a riparian owner upon a navigable stream in thls conntry 
are goveraed by the law of the state in which the stream Is sltuated. Thèse 
rlghts are subject to the paramount public right of navigation. The riparian 
proprietors hâve the right, among others, to build private wharves out so as 
to reach the navigable waters of the stream. Dutton v. Strong, 1 Black, 23 
[17 L. Ed. 291 ; Yates v. Milwaukee, 10 Wall. 497 [19 L. Ed. 984] ; Trans- 
portation Co. V. Parkersburg, 107 U. S. 691, 699 [2 Sup. Ot. 732, 27 L. Ed. 
584]; Illinois Central Railroad Co. v. Illinois, 146 U. S. 387, 445 [13 Sup. 
Ct. 110, 36 L. Ed. 1018] ; St. Anthony Falls Water Power Co. v. St Paul 
Water Commlssioners, 168 U. S. 349, 368 [18 Sup. Ct. 157, 42 U Ed. 497]. 
* * * A private wharf on a navigable stream is thus held to be property 
whlch cannot be destroyed or its value impaired ; and it Is property the ex- 
clusive use of which the owner can only be deprlved in accordance with 
established law." 

After a careful study of the testimony in the case at bar, I am 
of the opinion that it was the intention of the parties, in building 
this wharf in tidewaters, that it should be for the usç of the public; 
the users thereof to pay reasonable compensation for the same. It 
was not intended as a f ree wharf ; and, on the other hand, it was 
not intended as a wharf to be used exclusively by any one individual 
or corporation. The évidence shows that as a matter of fact, ever 
since it was built, the wharf has been in gênerai use by steamboats 
navigating that locality. 

The grant was to Tapley and the steamboat company. For the 
purposes of this case, it is not necessary to détermine whether, under 
this grant, the libelant acquired any rights in the shore and flats 
owned by Tapley. But, as to that part of the grant which was below 
low-water mark, in relation to which the title was necessarily in the 
state, the so-called "license" gave to Tapley and to the Steamboat 
Company the rights of the state in the land covered by the wharf. 
It also gave thèse parties the right to maintain the structure over that 
part of the flats owned by Tapley. The grant does not attempt to 
limit in any way the portion to be constructed or oWned by the two par- 
ties individually. It must be held, then, that below low-water mark the 
grant was to the two parties as tenants in common, There is no 
pretense that Tapley afterwards conveyed to the libelant by deed any 
interest in the wharf. Under the laws of Maine he could convey 
orally no estate greater than a tenancy at will. Revised Statutes of 
Maine, c. 75, § 13- It seems clear, then, that at the time the suit 
was brought the parties were still tenants in common of the wharf 
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below low water. For where a conveyance of land is made to two 
or more persons, and the instrument is silent as to the interest which 
each is to take, the presumption is that their interests are equal, and 
that the relation of tenants in common is maintained. Loring v. 
Palmer, 118 U. S. 321, 341, 6 Sup. Ct. 1073, 30 L. Ed. 211; Higbee 
V. Rice, 5 Mass. 345, 4 Am. Dec. 63 ; Carter v. Bailey, 64 Me. 458, 
462, 18 Am. Rep. 273. Under the law of Maine, tenants in common 
hold by several and distinct titles. One tenant in common cannot 
imperil the interests of his cotenant by creating any servitude or 
easement upon the property (Morrison v. Clark, 89 Me. 109, 35 
Atl. 1034, 56 Am. St. Rep. 395) ; or by conveying any spécifie parcel 
of the common land in severalty, or his proportion of any spécifie 
parcel (Frost v. Courtis, 172 Mass. 401, 402, 52 N. E. 515; Peabody 
V. Minot, 24 Pick. [Mass.] 329). But each tenant in common has 
the right of possession; he has the right to occupy any part of the 
common property, and may assign such possessory right to a stranger ; 
he may even occupy the whole without being a trespasser. Although 
one tenant may not préjudice a companion in the estate, he may re- 
ceive rents, and may receive also the profits of the freehold. Varnum 
V. Abbott, 12 Mass. 474, 7 Am. Dec. 87. Each tenant in common has 
a unity of possession, and is considered to be solely seised of his 
share. The possession of one tenant is the possession of the other. 
Each is entitled equally with the other to the entire possession of 
the whole property and every part of it. No one has exclusive right. 
Each has the right to occupy the whole, if his cotenant does not 
choose to enter and occupy with him. In Smith v. Smith, 98 Me. 
597, 599, 57 Atl. 999, in speaking for the court, Mr. Justice White- 
house (now Chief Justice) said: 

"With respect to his undivided share, each cotenant haa suhstantially ail 
the rlghts which a tenant in severalty would hâve, except that of sole and 
exclusive possession. It is entirely compétent for one tenant in common to 
make a lease of his undivided share to his cotenant, and he may eontraet 
with him for that purpose as with a stranger." 

In Badger v. Holmes, 6 Gray (Mass.) 118, it appeared that the 
plaintifï and Lemuel Cushing owned in common the premises in 
question. In October, 1846, Cushing leased his interest to the de- 
fendant, who entered under the lease, and occupied the whole of 
the premises, paying rent to no one but Cushing. In 1848 the plain- 
tifif notified the défendant of his interest in the premises, and de- 
manded rent. The défendant refused to pay, and never in any way 
became a tenant of the plaintiff, and never objected to his occupancy 
of the premises. And the plaintifï never madfe any claim to be ad- 
mitted into possession of the premises or of any part thereof. In 
speaking for the court, Mr. Justice Bigelow said: 

"Nothing is better settled than the rule that the mère occupation of prem- 
ises owned in common, by one of the tenants in common, does not entltle his 
cotenant to call him to account, or render him in any way llable to an action 
for the use and occupation of the estate. Each owns the estate per mi et 
per tout. If a cotenant does not see fit to corne in and occupy, the other still 
has the right to the enjoyment of the estate; and in such case the (-'■le occu- 
pation of one is not an exclusion of the other. Bach tenant, being odized of 
each and every part and parcel of the «state, has a right to the use and 
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enjoyment of it ; and so long as ■ he does not hold his çotenant out, or In 
any way deprive him of the occupation of the estate, he exercises ouly a 
légal riglit, and receives nothing for which he is bound to account to IVis 
çotenant. * * * The plalntlfl! can clalm no other or grcater rights agàinst 
the défendant, as lessee of Ms çotenant, than against the çotenant Mmself. 
In fact, to the extent of the tenu granted by the lessee, the défendant is 
the cpteiiant of the plaintiff. Having occupled only according to his title 
* *. * (120). ïhe relation of landlord and tenant does not subsist betweén 
the parties. The défendant Is in by a sepàrate aud iiidependent title; and 
there is nelther privlty of contract or prîTlty of estate beween him and the 
plaintiff, on which to maintain an action for the use and occupation of the 
premises." 

In the case at bar, the whole évidence leads me to the conclusion 
that the Hbelant arid Tapley were tenants in common of the outer 
part or head of the wharf ; the portion lying below low-water mark. 
Each had the right to use, and to permit others to use, this wharf. 
The Revised Statutes of Maine assume such right. Chapter 97, § 20, 
provides; 

"If any one or more of the joint tenants in common take the whole rents 
or income in the joint estate, or more than their share, without the consent 
of their cotenants, and refuse, for a reasonable time after demand, to pay 
such cotenants their share thereof, any one or more of them may ha^e an 
action of spécial assumpsit against the refusing cotenants, to recover their 
proportion thereof." 

It is évident, then, that if one tenant in common received more 
than his share f rom the use of the wharf, the other had his f ull 
and complète remedy. 

The claimant's use of the wharf was under an agreement with 
Tapley, one of the cotenants ; and it is clear that Tapley was in 
the exercise of his rights in making such agreement. Such use of 
the wharf did not injuriously affect its use by the libelant ; for the 
steamers of the libelant and claimant landed at the wharf only for 
the landing and receipt of passengers and freight, and then con- 
tinued on their respective routes. 

There was no privity between the libelant and the claimant as 
the other çotenant of the wharf. The testimony shows that Tapley 
paid the libelant, and his çotenant, the first month's wharfage which 
was collected from the claimant's steamer; Tapley has produced his 
accounts to show, as he testifies, that he had given his çotenant 
"crédit for it" ; and the libelant has had knowledge of the payment 
of the rent to Tapley. 

The évidence also shows that the use of the wharf by the claimant 
and the compensation it has paid therefor were agreed upon before the 
Golden Rod used it ; that the wharfage was the customary wharfage in 
that iocality ; that the amount agreed upon has been regularly paid ; that 
the greater part of the rent so received has been expended by Tapley 
in the repairs upon the outer part of the wharf ; that during the 
same time the libelant has had the use of the wharf in its business 
without making repairs on it, and has thereby had the full benefit 
of the expenditure of the moneys received by Tapley. But even if 
the libelant has not received its full share of such income, it has a 
remedy under the laws of Maine. 

The libel is dismissed, with costs. 
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THE GOLDEN KOB. 

(District Court, D. Maine. July 17, 1912.) 

No. 141. 

1. Evidence (§ 459*)— Pabol. Evidence Affkctikg Wbiïing — Idextifying 

Pei!sons Named in Deed. 

Paroi évidence is admissible to identify persons named in a deed, pro- 
vided it does not tend to vary or contradict the instrument. 
■ [Ed. Note.— For otlier cases, see Evidence, Cent. Dlg. §§ 1722, 1906- 
1910, 2109-2114; Dec. Dig. § 459. *J 

2. Tenanoy in Common (§3*) — Création by Conveyance to Unincobpo- 

EATBD Association. 

A strip of land extending to the shore on navigable water was con- 
veyed by the owner to the "North Islcsboro, Wharf Comi)any." Ileid, 
that paroi évidence was admissible to show that such Company was a 
voltintary unincorporated association which obtained a législative grant 
to build a wharf on such land and to identify the members, and that, 
such proof being made, the conveyance was valid, and vested title to the 
land in such members as tenants in common. 

[Ed. Note. — For other cases, see Tenancy in Common, Cent. Dig. §§ 5- 
17; Dec. Dig. § 3.*] 

3. Vendob and Pubciiaser (§ 79*) — Conteact to Convey — Opebation and 

Effect. 

A contract by the owners of wharf property with a third person that, 
upon the performance by him of certain agreements in respect to building 
and maintaining a wharf and giving the free use thereof forever as a 
steamboat landing, they would convey the property to hira, did not divest 
them of théir title, in the absence of any évidence that the other party 
complled with his agreement. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
7, 8, 127-131; Dec. Dig. § 79.*] 

In Admiralty. Suit by Fields S. Pendleton against the steamer 
Golden Rod ; Eastern Bay Steamboat Company, claimant. Decree 
for respondent. 

Edward C. Plummer, of Bath, Me., and William H. Gulliver, of 
Portland, Me., for libelant. 

Benjamin Thompson, of Portland, Me., and John R. Dunton, of 
Belfast, Me., for claimant. 

HALE, District Judge. The libelant seeks to recover for wharf- 
age arising from the use of Warren's or "Lime Kiln" wharf in the 
town of Islesboro in this district. He allèges that the wharf was 
owned by Eugenia Isaacs of New York City ; that on October 16, 
1908, she leased the wharf to the libelant, who controls it, and is 
the exclusive proprietor as lessee of it. and, as such proprietor, is 
entitled to recover wharfage from ail vessels using it; that on the 
same date, by a valid assignment, she set over to the libelant ail 
claims up to that date, for use of the wharf, against ail persons, as- 
sociations, and corporations, including a claim against the claimant's 
steamer Golden Rod; that on April 15, 1906, and during each suc- 
ceeding month up to the date of the libel, December 4, 1909, the 
steamer Golden Rod, while in prosecution of her trips, stopped at 

•For other cases see same top c & S numbeb in Dec. & Am, Digs. 190Î to date, & Rep'r Indexes 
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the wharf, receiving and landing passengers; that îor such use of 
the wharf the steamer agreed to pay a reasonable compensation ; 
that the libelant is entitled to recover wharf âge at the rate of $2.50 
per landing; and that there is due the libelant as proprietor and 
assignée, for such use of this wharf, $7,280. 

The claimant dénies that the libelant was the proprietor of Warren's 
landing; or that the wharf was owned by Eugenia Isaacs; or that 
it was a private wharf; or that it was whoUy maintained by the 
libelant; or that he, as lessee, was the proprietor of it; or that as 
such proprietor he is entitled to recover wharfage from vessels using 
it ; or that, by virtue of the lease, he acquired any rights in the 
wharf, or, by virtue of the assignment, acquired any claim against 
the Golden Rod. The controversy, then, relates to the ownership of 
Warren's wharf; the libelant seeking to recover wharfage, on the 
ground that for a part of the period named in the libel he was the 
lessee of it, and, as to the rest of the period, he had taken an as- 
signment from Eugenia Isaacs, the owner and lessor, of her claim 
for wharfage. 

The claimant further says that neither the libelant nor his lessor 
was ever the owner of any part of Warren's wharf ; that on Jan- 
uary 7, 1889, George Warren, a son of Samuel Wtirren, gave a 
warranty deed to the North Islesboro Wharf Company of a lot of 
land extending from the main road across his field, to a point on 
the shore where a woodfen pier was then located, which had been 
placed there by parties who contemplated the building of a wharf 
at that point. It is also contended on the part of the claimant that 
the North Islesboro Wharf Company was a voluntary association, 
never incorporated ; but that the deed from George Warren operated 
to vest the title of the real estate in the persons constituting the 
Wharf Company, as tenants in common; that Warren's wharf was 
built off the shore of such real estate, under the terms of a légis- 
lative grant held by the Wharf Company ; that it was constructed 
by one L,. S. Whitten, who was in charge of the lime property, 
located in that vicinity, then under lease to William N. Hoag, and 
under a contract with the Wharf Company. 

The libelant's title to the wharf cornes, as has been said, through 
Eugenia Isaacs, whose title was derived by mesne conveyances from 
Case and Ulmer, who got their title by warranty deed from George 
Warren, May 7, 1889. The claimant dénies that any title to the 
wharf was obtained by this d'eed, and sets up that the title had al- 
ready passed from George Warren to the North Islesboro Wharf 
Company by the deed of January 7, 1889, recorded April 15, 1889. 
The libelant says that the deed from Warren to the North Islesboro 
Wharf Company was not a valid conveyance, and did not vest the 
title to the real estate in the North Islesboro Wharf Company, for 
the reason that there was no légal grantee in the deed. He contends 
that, at the time of the delivery^ of the deed, there were in existence 
no well-ascertained persons constituting the "North Islesboro Wharf 
Company." And the libelant sharply contends that the court cannot 
receive paroi testimony to identify the members constituting the 
North Islesboro Wharf Company. 
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1. Was the deed from Warren to the WTiarf Company a valid 
deed? This is the main point of contention in the case. A deedi is 
ofifered dated January 7, 1889, from George Warren to the North 
Islesboro Wharf Company, "their heirs and assigns forever." At 
the end of the description are the words : 

"Meaning to convey to said Wharf Company a pièce of land from the 
town road to sald company's wharf one and oue-half rods wlde to be used 
as a road, also meaning to convey one and one-lialf rods at the north of 
said wharf, and one and one-half rods at the south of sald wharf to be 
used by sald Wharf Company." 

Certain testimony was oiïered tending to identify the persons con- 
stituting the Wharf Company. A spécial act of the Législature of 
the State of Maine, approved on the 23d day of February, 1889 
(Laws 1889, c. 422), authorizing the North Islesboro Wharf Com- 
pany to erect and maintain a wharf in front of the land of Samuel 
Warren, was also oflfered ; also, évidence tending to show the holding 
of meetings by the members of the so-called company ; and the 
application to the Législature by the same persons for permission to 
erect the wharf in question. 

[1] While paroi évidence is not received to contradict or vary the 
terms of a written instrument, courts often receive paroi évidence 
to identify persons namedi in a deed, providing such évidence does 
not tend to vary and contradict the instrument, but to ascertain the 
true grantee. In this way courts are often aided in finding the grantee, 
in cases where something is found in the grant, connected with the 
paroi testimony, from which the grantee may be ascertained. An- 
drews V. Dyer, 81 Me. 104, 105, 16 Atl. 405 ; Jacobs v. Benson, 39 
Me. 132, 134, 63 Am. Dec. 609; Hall v. Léonard, 1 Pick. (Mass.) 
27, 30; Hall v. Tufts, 18 Picic. (Mass.) 455. In Byam v. Bickford, 
140 Mass. 31, 2 N. E. 687, the plaintiff and the défendant were 
both members of a voluntary unincorporated association known as the 
"South Chelmsford Hall Associates." It was conceded that the 
deed was intended for the "South Chehnsford Hall Association." 
The grantee was found to be a voluntary unincorporated association, 
ail the members of which could be ascertained, but which was not 
one of the class authorized by the statutes to take and hold real 
estate ; and it was held that a deed to such association may be con- 
strued as a grant to th-ose who are properly described by the title 
used in the deed; and such persons are tenants in common of the 
land conveyed. In speaking for the court, Mr. Justice Devens said : 

"The South Chelmsford Hall Association was a body well known, ail the 
members of which could be ascertained ; and, as it could not take as a 
corporation, the deed may properly be construed as a grant of the estate to 
those who were properly described by this tltle, especlally as the grant is 
to the 'Associates,' a term deemed by the grantors to mean the same as 
'Association.' The persons associated In the society were thus tenants in 
common of the land conveyed." 

[2] In the case before me, I can hâve no question but that the 
testimony offeredi is material and admissible, to détermine to whom 
the deed was intended, and to identify the persons who constitute 
the North Islesboro Wharf Company. Upon this subject, testimony 
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is before tlie , court that George Warren made the deed to which I 
hâve already alluded, on Janiiary 7, 1889, to the North Islesboro 
Wharf Company; that 11 persons composed the Wharf Company, 
namely, Joseph L,. Coombs, Robert Coombs, Millard Parker, Phiilip 
O. Coombs, Austin Wymen, Austin Trim, George Warren, John 
Yeaton, Augustine Parker, Alonzo Wyman, and James Richards ; 
and that thèse members were well known at the time of the Warren 
deed, and at the time of the législative grant. The testimony tended 
to bring home to the libelant's predecessors in title the knowledge 
that thèse 11 persons constituted the members of the Wharf Com- 
pany, and were the owners of the réal estate described in the deed 
from Warren to the Wharf Company. For the purpose of showing 
the identity of the parties constituting the Wharf Company, the so- 
called Whitten contract bas been offered, under which the members 
of the Wharf Company agreed with one Hoag, represented by L. S. 
W'hitten, that upon the performance by Hoag of certain agreements 
in référence to building and maintaining a wharf, and giving the free 
use thereof forever as a steamboat landing, the members of the so- 
called Wharf Company were to convey ail rights acquired of Warren. 
and also the materials which they had got together for the building 
of the wharf; they were also to transfer to Hoag the right acquired 
by them under the spécial act of the Législature referred to. This 
contract was signed by the agent of the 11 persons who are claimed 
to constitute the Wharf Company, and who, it is claimed, were thereby 
recognized as the grantees in the deed to the Wharf Company, and also 
as the persons who owned the materials gotten together to build 
the wharf,' and the persons to whom the législative grant belonged. 
In the opinion of the court, this contract bas great probative force 
in establishing the identity of the members constituting the Wharf 
Company. The testimony fails to show any claim that the 11 men 
in question did not constitute the Wharf Company, or that anybody 
else was interested in the matter. There is no évidence to contradict 
the testimony that, since the Lime Company ceased to occupy the 
wharf, it bas always been in the possession of the Wharf Company 
without any question of their right, until the libelant acquired the 
lease from Mrs. Isaacs. The whole testimony leads me to the con- 
clusion that the deed from Warren to the Wharf Company was a 
valid conveyance ; but whether it conveyed the entire fee of the 
property therein referred to, or only an easement over the land de- 
scribed therein for the purpose of a road, it is unnecessary for the 
purposes of this case to détermine. The subséquent deed from War- 
ren to Ulmer and Case, the predecessors in title of Mrs. Isaacs, was 
intended to convey such lands as remained in Warren after he had 
made the conve)'ance to the Wharf Company; and it is clear that 
Whitten, the agent of Hoag, had knowledge of the deed from Warren 
to the Wharf Company prior to the time of the building of the 
wharf. The mesne conveyances, and the final conveyance to Eugenia 
Isaacs, diid not convey title to her of the wharf company ; for a 
valid title to this property had already vested in the members, of the 
Wharf Company, as tenants in common under the Warren deed. 



IN EE SUTHEBLAND 841 

[3] 2. The libelant further contends that, if the court holds that 
the members of the Wharf Company took title as tenants in common 
under the Warren deed, even then, they parted with their title when 
they executed their contract with Whitten, because equity treats 
as dbne what ought to be donc. 

It is sufficient to say that the court cannot sustain this contention. 
The substance of the Whitten contract has already been given. 
There is no pretense. that Whitten, or Hoag as his principal, hâve 
ever carried out their part of the contract ; and it certainly could 
not hâve been the intention of the parties that the members of the 
Wharf Company should, by the contract, part with their title, or 
with other rights in the property, without the fulfillment of the 
contract on the part of Hoag. It therefore becomes unnecessary to 
consider the effect of the terms of that contract with respect to the 
dedication to the public of the wharf as a free steamboat landing 
forever. 

Upon the whole testimony, the court finds that the libelant was 
not the owner of the wharf in question, and had no rights as pro- 
prietor of the wharf, or as the assignée of Eugenia Isaacs, upon 
which to base the claim set out in the libel. 

The libel is dismissed, with costs. 



In re SUÏIIERLAND. 

(District Court, N. D. Oliio, E. D. March 28, 1912.) 

Ko. 73. 

1. AlIENS (§ 66*) — NaTURALIZATION — SE.\MEN — CERIlIflCATES. 

Rev. st. U. s. § 2174 (U. S. Comi). St. 3001, p. 1334), provides that every 
seamau, being a foreigner, who déclares liis intention of becomiiig a 
citizen, and sliall ttiereafter serve tlirec^ years on board of a merchaut 
vessel of tlie United States, on liis application to any compétent court 
and the production of a certificate of discharge and good conduet dur- 
ing that time, together with the certificate of his déclaration of inten- 
tion, niay be admitted as a citizen. Hehl, that where petitioner, a sea- 
man on the Great Lalces. oiïered, together with his déclaration of in- 
tention made April 15, 1907, five certilicates of diseharge, ail of which 
were made and signed by niasters of American vessels, showing service 
on lake-going steamers for three years and nineteen days after his déc- 
laration, and showing good conduet during such perlod, they were sufli- 
cient. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 130; Dec. Dig. 
§ 66.*] 

2. Aliens (§ 66*) — Natubalization — Seamen — Statutes — Repeal. 

Act .Tune 7, 1872, c. 322, § 29, 17 Stat. 268 (U. S.. Comp. St. 1901, p. 
1384 ; Naturalization Laws, tit. 30), provided that foreign seamen having 
declared their intention to become cltizens, and having served three years 
on a merchant vessel of the United States subséquent thereto, on ap- 
plication and produeing certiflcates of good conduet, with the certificate 
of déclaration, niay be admitted to citizenship. Act Cong. June 9, 1874 
e. 260, 18 Stat. 64 (U. S. Comp. St. 1901, p. 3064), provided that uone of 
the provisions of an act entitled "An act to authorize the appointmeiH 
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of shippîng commissioners," etc. (Act June 7, 1872), shouH apply to 
vessels engagea in coasting trade, except between the Atlantic aud Pa- 
cific Coasts, or in the lake-going trade touching foreign ports or other- 
wise, etc. Act June 22, 1874, enacted the first revision of the fédéral 
statutes, by whieh section 29 of the act of 1872 became: section 2174 (U. 
S. Comp. St. 1901, p. 1334), and was placed under the title "Naturallza- 
tlon." tlie other provisions of the act of 1872 being carrled iûto the stat- 
utes under the title "Merchant Seamen" (title 53), and Rev. St. § 5596 
(U. S. Comp. St. 1901, p. 3750), provided that ail acts passed prior to 
Dècember 1, 1873, any portion of vrhlch was embraced in any section of 
the revision, were repealed, and the sections applicable should be in 
force in lieu thereof. Held, that the efCect of the revision wns to repeal 
the act of 1872 as it existed at the date of the act of 1874, leaving sec- 
tion 2174 of the revision as an independent enactment, and, such section 
not being inconsistent wlth the act of June 9, 1874, it was not limited 
by that act, and hence seamen serving three or more years on American 
vessels, plying the Great Lakes, after declaring their intention to become 
citlzens and productng thé requisite certlflcates, were entitled to natural- 
izatiou under that section. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 130; Dec. Dig. 
8 66.»] 

Application of Donald Sutherland for admission to citizenship. 
Application granted. 

Wm. M. Ragsdale, of Pittsburg, Pa., for the United States. 
I. L. Evans, of Cleveland, Ohio, for petitioner. 

DAY, District Judge. [1] This is an application for naturaliza- 
tion to whieh the représentative of the government has interposed 
certain objections. The pétition was filed under section 2174 of the 
Revised Statutes, whieh provides as follows: 

"Every seaman, being a foreigner, who déclares bis intention of becoming 
a citizen of the United States in any compétent court, and shall hâve served 
three years on board of a merchant vessel of the United States subséquent to 
the date of such déclaration, may, on his application to any compétent court 
and the production of his certifîcate of discharge and good conduct durlng 
that time, together with the certiflcate of his déclaration of intention to be- 
come a citizen, be admitted as a citizen of the United States ;" etc. Title 
30, Naturalization Laws (U. S. Comp. St. 1901, p. 1334). 

The petitioner offers together with his déclaration of intention made 
April 15, 1907, five certificates of discharge, ail of whieh are made 
and signed by masters of American vessels, and show service on lake- 
going steamers for a period subséquent to the date of his déclaration, 
aggregating three years and nineteen days. Thèse certificates show 
good conduct during the period' of such service. In my opinion thèse 
certificates are sufficient. 

[2] The most serious objection made by the représentative of the 
government is this, that section 2174 as originally enacted was orie 
of the provisions (section 29) of the act of June 7. 1872, entitled "An 
act to authorize the appointment of shipping commissioners by the 
several Circuit Courts of the United States, to superintend the ship- 
ping and discharge of seàtaen engaged in merchant ships belonging to 
the United States and for the further protection of seamen." Act 
June .7, 1872, c. 322, 17 Stat. 268 (U. S- Comp. St. 1901, p. 1334). 

•For otber cases see same toplo & | nUmebe In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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It is further claimed that thereafter, on June 9, 1874, Congress 
passed an act whereby it limited the application of the act of 1872. 
The latter act provides as foUows: 

"ïhat none of the provisions of an act entitled 'An aot to auttiorize the 
appointment of shipping comruissioiiers by the several circuit courts of the 
United States, to superintend the shipping and discharge of seamen engaged 
in merchant ships belonging to tiie United States, and for the further pro- 
tection of seamen,' shall apply to sail or steain vessels engaged In the coast- 
wise trade, ex.cept the coastwise trade between the Atlantic and Paciflc 
Ooasts, or in the lake-golng trade touching at foreign ports or otherwise, 
or In the trade between the United States and the Britlsh Nortli America 
possessions, or in any case where the seamen are by custom or agreement 
entitled to participate in the profits or resuit of a cruise or voyage." Act 
June 9, 18T4, c. 260, 18 Stat. 64 (U. S. Comp. St. 1901, p. 3064). 

It is accordingly contended by the government's counsel that the 
act of June 9, 1874, is suffiiciently broad in its terms to embrace ail 
of the provisions contained in the act of 1872, including section 29, 
and, further, that since this section was not changed in its scope, in 
its codified form where it was carried into Rev. Stat. June 22, 1874, 
seamen serving on American vessels engaged in lake-going or coast- 
wise trade, except between the Atlantic and Pacific Coasts, are not 
entitled to the benefits of its provision for purposes of citizenship. 
In other words, if this construction were adopted, seamen serving on 
vessels engaged in the coastwise trade, other than in the excepted 
instances and those engaged on lake-going steamers mentioned in the 
act of 1874, are not to be regarded as serving on merchant vessels 
of the United States within the contemplation of the présent section, 
and, secondiy, are not entitled to the benefits of its provision for, the 
purpose of admission to citizenship. 

It being argued on behalf of the government that said section 2174, 
as it existed under the original act, and as it now exists, was to en- 
able seamen serving on long voyages, who by reason of their calling 
were necessarily absent from their home ports for long periods, to 
become citizens by a more simple and ready method than is provided 
for other aliens under the naturalization statutes. The first revision 
of the United States Statutes was passed by Congress June 22, 1874, 
or a few days after the act of June 9th was passed. By such revi- 
sion section 29 of the act of 1872 became section 2174 and was put 
under "Naturalization," title 30, while the same revision carried the 
other provision of the act of 1872 into the Revised Statutes under 
"Merchant Seamen," title 53. 

The very purpose of the act in its original form was to protect 
ail seamen in American vessels on the high seas, and naturally to 
allow them to become citizens for that purpose. If the benefits of 
this act are denied to any seaman being a foreigner on board of a 
merchant vessel in the coastwise or lake-going trade, he is without 
légal protection. This protection is just as essential in the coast- 
wise and lake-going trade as elsewhere in the American merchant 
marine. If section 29 of the act of June 7, 1872, had been under 
title 53 of the Rev. Stat., which refers to merchant seamen, the situa- 
tion might be différent, but, considering the purpose of the législation, 
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it is apparent to me that Congress never intended to include section 
29 of the original act as contended for by government's counsel. 
Bearing in tnind on June 22, 1874, the first revision of the gênerai 
statutes was adopted by Congress (Revised Statutes 1874), and in that 
revision section 29 of the act of 1872 was taken therefrom and made a 
part of the title on "Naturalization" as section 2174 (R. S., tit. 30, 
"Naturalization"), by the same revisiori ail other provisions of the act 
of 1872 were carried on into the Revised Statutes as part of title 
53, "Merchant Seamen." The effect of this revision was to repeal 
the act of 1872 as it existed at the date of the act of 1874. The act 
of revision (Rev. St. § 5596 [U. S. Comp. St. 1901, p. 3750]) pro- 
vided that ail acts of Congress passed prior to the Ist day of Decem- 
ber, 1873, "any portion of which is embraced in any section of said 
revision, is hereby repealed, and the sections applicable thereto shall 
be in force in lieu thereof." As a resuit of this législation, section 
2174 became and has since remained a substantive feature of the 
naturalization laws, and, as no such restriction as that made by the 
act of 1874 is to be found in such revision, the section is subject only 
to such limitation as is to be gathered from its own terms. 

The efïect of the act of 1874 upon the act of 1872 was considered 
by the United States Suprême Court in the case of Wilder, Assessor, 
V. Inter-Island Steam Navigation Co., 211 U. S. 239, 29 Sup. Ct. 58, 
53 L. Ed. 164, 15 Ann. Cas. 127, Mr. Justice Day, delivering the 
opinion of the court, and after discussing the principal cases on the 
subject and approving them, found that the case before the court could 
be decided upon another ground, and said : 

"This removes aûy question on that subject from the case, and renders 
it unnecessary to décide whether Act 1874, c. 260, 18 Stat. 64, had any ef- 
fect to repeal section 4536 [U. S. Comp. St. 1901, p. 3082], so far as ves- 
sels thus engaged are concerned." 

The vessel referred to was engaged in trade between the United 
States and Hawaii. Further on in the opinion of the court, at page 
247 of 211 U. S., at page 61 of 29 Sup. Ct., 53 U. Ed. 164, 15 Ann. 
Cas. 127, while referring to section 4536 of the U. S. Rev. Stat., the 
court said : 

"We think, too, that the section is to be construed In the light of and in 
connection with the other provisions of the title of which it is a part." 

From a careful reading of this case, and from a reading of the 
récent case of The Amelia (D. C.) 183 Eed. 899, I am brought to the 
conclusion that the act of 1874 has no effect upon the section of the 
act of 1872 under another title. I do not think that section 2174 is 
inconsistent with any part of its own title, and that it is not incon- 
sistent with the act of June 9, 1874. The naturalization acts should 
be given such construction as will insure their safe and efficient opéra- 
tion. It is désirable that the act should be so construed as to admit 
désirable types for citizenship and to exclude undesirables. 

In a case somewhat similar to this, entitled "In the Matter of Gustaf 
Anderson Lind," 192 Fed. 209, Judge Van Fleet, of the Circuit Court 
of the Northern District of California, reached this same conclusion. 
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The question hère presented to me was carefully and ably considered 
by Judge Van Fleet, and I in every way concur with his conclusion. 

I therefore conclude thatthe certifîcates presented are sufficient, and 
that this petitioner's application for admission sLould be grante4. 



ETOWAH LIGHT & POWEE CO. v. TANCEY. 

(Circuit Court, E. D. Tennessee. October 17, 1911.) 

No. 1,632. 

1. Waters and Water Courses (| 185*) — Electric Light and Power Com- 

pany — Incorporation. 

Complainant was organlzed In Tennessee and cbartered to erect a Sys- 
tem of waterworks and an electric light plant to supply the inhabitants 
of E. and surroundlng communlty with water, light, and eleclricity to 
operate various Industries ; the charter authorizing it to maintain a 
System of waterworks and electric lighting and ice plants. Held, that 
complainant was incorporated under Acts Tenn. 1909, p. 825, c. 245, pro- 
vidlng for the organlzation of corporations to construet, operate, equlp, 
and maintain waterworks and electric lighting and Ice plants, and not 
under Acts Tenn. 1909, c. 127, p. 449, authorizing the incorporation of wa- 
ter and electric light, heat, and water power companies ; and this, not- 
withstanding an attempt to insert In complainant's charter certain pow- 
ers given to water, electric light, heat, and power companies. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
i 285 ; Dec. Dig. f 185.*] 

2. STATUTEa (§ 259*) — Application — Popitlation — Census — Obetificate or 

Census Supervisob. 

Acts Tenn. 1909, c. 245, provldlng for the incorporation of waterworks, 
electric lighting and ice plants, déclares that it shall apply only to coun- 
ties havlng a population of 20,920 and not exceeding 22,117, or a popula- 
tion of not less than 39,400 and not exceeding 39,450, according to the 
fédéral census of 1900 or any subséquent fédéral census. Held that, 
where a fédéral census was taken and under it the act became applicable 
to a partlcular county, such applicabillty could not be defeated by reason 
of the fact that the supervisor of the census had not sent a certificate of 
the population to the clerk of the county court; there being nothlng in 
the act requiring such certificate as a condition of appllcability. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 333, 340; Dec. 
Dig. i 259.*] 

3. Constitutional Law (§ 205*) — Classification — Population. 

Acts Tenn. 1909, c. 245, providing for incorporation of waterworks, 
electric lighting and Ice plants, limlts its application to persons, firms, 
partnerships, and chartered corporations in towns and cities having a 
population of not more than 5,000, In counties having a population of not 
less than 20,920 and not more than 22,117, or a population of not less 
than 39,400 and not exceeding 39,450, according to the census of 1900 
or any subséquent census. Held, that such classification was entirely 
arbitrary, and that the act was therefore unconstitutional, as violating 
Const. Tenn. art. 11, § 8, requiring uniformity in the granting of indi- 
vidual rights, privilèges, immuiiities, and exemptions. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. |^ 591- 
624 ; Dec. Dig. § 205.*] 

i. Statutes (§ 80*) — Local and Spécial Laws — Validitt — Incorporation. 

Such act was not gênerai, but was a spécial law authorizing a certain 

kind of corporation only in counties having a population within narrow 

*For ottLer cases ses same toplc & { nvmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and arbitrary limits, and only authorizing charter to sueh a corporation 
to be organized in sucli counties by persons, partnerships, corporations, 
etc., within towns having a population of less than 5,000, and was tbere- 
fore vlolative of Const. ïenn. art. 11, § 8, providing that no corporation 
shall be ereated by spécial laws, but that the General Assenibly sball 
provide by gênerai laws for the organization of ail corporations. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. §§ 86-89; Dec. 
Dig. § 80.*]- : >' 

S. Statutes (§: 113*) — Validity — ïitle. 

Acts Tenn. 1009, c. 245, entitled "An act authorizing the issue of a 
charter for water worlcs, electrie lighting and ice plants, and water, ice 
and electrie power Systems, under one and the sajne charter of incorpo- 
ration," was uot invalid as viola ting Const Tenn. art. 2, § 17, providing 
that no bill shall contain matter not expressed in its title, because by 
section 1 of the act chartered corporations may obtain a charter there- 
under. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. §§ 141-144 ; Dec. 
, Dig. § 113.*] 

In Equity.' Suit by the Etowah Light & Power Company against 
John Yancey for. the condemnation of certain water rights. On de- 
miirrer to pétition. Sustained. 

This suit was commenced in the Circuit Court of Monroe County, Tennes- 
see, by a pétition flled by the Etowah Water & Light Company, chartered 
and orjranized as a Tennessee corporation, against John Yancey, a citizen and 
résident of North Carolina. The petitioner alleged that under its charter, of 
which profert was made, it was authorized and enipowèred to erect a System 
of Wftterworks and aiso an electrie li^ht plant for the purpose of supplying 
the town of Etovirah in McMinn County, Tenn., the inhabitants thereof, and 
the surrôundlng community, with water, light and electrlcity for running 
varions industries, and that for the purpose of obtainlng a sufflcient amount 
of water power to generate electrlcity sufflcient to supply the needs of the 
town of IStowah, its inhabitants and the surrôundlng community, it would 
be necessary for the petitioner to acquire water rights and water privilèges 
over and npon certain lands in Monroe County, Tenn., owned by the défend- 
ant, and to that end prayed that the same might be condemned and the peti- 
tioner granted the right to go upon the defendant's lands and use so niuch 
of the water from the creeks flowing over said lands as might be necessary 
for sueh purposes. On a pétition iiled by the défendant showing the neces- 
sary jurisdictional. amount the Circuit Court of Monroe County, Tenu., or- 
dered the removal of the suit to the Circuit Court of the United States. A 
copy of the record having been flled therein, and the défendant having 
craved oyer of the defendant's charter and the same having been produced, 
the défendant thereupon flled a demurrer to the pétition upon varions grounds. 

McCroskey & Peace, of Madisonville, for plaintiff. 
Cornick, Frantz & McConnell, of KnoXville, for défendant. 

SANFORD, District Judge. [1] 1. It is clear that the complain- 
ant is organized as a corporation under chapter 245 of the Tennessee 
Acts of 1909, p. 825, and not under chapter 127 of the Tennessee 
Acts of 1909, p. 449. 

Chapter 245 provides for a charter of incorporation "for thè pur- 
pose of constructing, putting in opération, equipping, and maintain- 
ing a System of waterworks and electrie hghting plant and ice plant 
under. one and the sarne charter," etc. (section 1). Chapter 127 pro- 
vides for the incorporation of "water and electrie light, heat and wa- 

•For other cases see same tcpic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ter power companies" (section 1), and provides for a form of charter 
setting out in détail the purposes of the Company. The charter of 
the petitioner does not purport to set out its corporate purposes as 
provided in said chapter 127, and contains no référence to heating 
and water power, which are two of the purposes provided for in 
chapter 127. On the contrary it does state the purpose to be to 
maintain a system of waterworks and electric lighting and ice plants, 
wrhich are the specified corporate purposes under chapter 245 ; and in 
stating its corporate purposes, it sets out in substantially the very 
words of the Act the corporate purposes provided for by chapter 245. 
In short it is entirely plain that it is organized as a waterworks, elec- 
tric lighting and ice company under chapter 245, and not as a water, 
electric light, beat and water power company under chapter 127. 

The fact that there has been an attempt to insert in the charter of 
this waterworks, electric light and ice company certain powers given 
to water, electric light, heat and water power companies under chap- 
ter 127 obviously cannot change the resuit. The test is not the pow- 
ers which the applicants bave assumed to take in the charter, but 
the corporate purpose, that is, whether its corporate purposes are 
those provided for by chapter 245 or those provided for by chapter 
127. It is entirely clear to my mind, as stated, that the corporate 
purposes are those provided for by chapter 245 and not those pro- 
vided for by chapter 127, and that the validity of its charter must 
dépend upon the validity of chapter 245 of the Acts of 1909. 

[2] 2. The first ground of demurrer is that section 245 of the 
Acts of 1909, which is local and qualified upon its face, did not apply 
to McMinn County, Tenn., at the time of its passage or at the time 
the petitioner was organized in McMinn County. Section 2 of this 
Act provides that it shall apply only to counties having a population 
of not less than 20,920 and not exceeding 22,117, or a population of 
not less than 39,400 and not exceeding 39,450, according to the féd- 
éral census of 1900 or any subséquent fédéral census. At the time 
of its passage it appHed under the census of 1900 only to Lauderdalç, 
Sevier and Gibson Counties and did not apply to McMinn County. 
The demurrant insists that it did not apply to McMinn County under 
the fédéral census of 1910 when the petitioner was incorporated be- 
cause the fact that McMinn County, under the fédéral census of 
1910, had a population of 21,046 so as to bring it within the Act 
had not then been certified by the director of the fédéral census to 
the clerk of the county court. I do not think this ground of de- 
murrer is well taken. If in fact the fédéral census had been taken 
and under that census the provisions of the Act had become applica- 
ble to McMinn County, such applicability cannot be defeated by reason 
of the fact that the supervisor of the census had not sent a certificate 
of the population to the clerk of the county court, there being noth- 
ing in the Act requiring such certificate as a condition of applica- 
bility. 

[3] 3. The second ground of demurrer is that chapter 245 of the 

Acts of 1909 under which petitioner attempted to be organized, is 

» unconstitutional, null and void. The first ground of unconstitution- 



848 197 FEDBEAL REPORTER 

ality relied on is that this Act violâtes article 11, § 8, of the Termes^ 
see. Constitution in attempting to grant certain individuals rights, 
privilèges and immunities net granted to other members of the com- 
munity, and conferring extraordinary benefits upon an arbitrary class. 
This objection is, in my opinion, well taken. This Act, which is of 
a somewhat extraordinary character and very inartifîcially phrased, 
purports to confer upon ail persons, firins, partnerships, copartner- 
ships and chartered corporations within towns, cities and villages 
in the State of a population of not more than 5,000 inhabitants ac- 
cording to any fédéral census, the right to take out a charter of in- 
corporation for a waterworks, electric light and ice plant under the 
same charter, provided thèse provisions shall only apply to counties 
having a population between the two narrow limits above stated. 
This Act contains two apparent limitations upon the organization of 
such waterworks, electric light and ice companies: fîrst, that the ap- 
plicants must be persons, firms, partnerships, copartnerships or char- 
tered corporations within towns, cities or villages having a popula- 
tion, of not more than 5,000 according to the fédéral census; and, 
second, that the corporation itself can only be incorporated within 
counties of the limited populations above set forth. I am unable to 
avoid the conclusion that as a matter of sound construction the right 
to form such corporations is limited to persons, partnerships, corpo- 
rations, etc., within towns of the population above stated, with the 
further limitation that the provisions of the Act apply only within 
counties having the narrow limits of population above set forth. I 
am further unable to avoid the conclusion that such a classification 
is entirely arbitrary, and that this législation, in so far as it grants 
the right of forming such corporations only to persons within towns 
not exceeding the population specified and lying within counties with- 
in the narrow limits of population specified, is in violation of the first 
clause of article 11, § 8, of the Constitution of Tennessee, which pro- 
vides that the Législature shall hâve no power to pass any law grant- 
ing to any individuals rights, privilèges, immunities or exemptions 
other than such as may be by the same law extended to any member 
of the community who may be able to bring themselves within the 
provisions of such law. While citizens may be classified under this 
article, such classification must be natural and not arbitrary or capri- 
cious. In an elaborate review of the Tennessee cases arising under 
this provision of the Constitution made: by the learned spécial Judge 
Baxter in Stratton Claimants v. The Morris Claimants, 89 Tenu. 497, 
524, 15 S. W. 87, 12 L. R. A. 70, it was stated that none of the lég- 
islative classifications of citizens which hâve been sustained by the 
Suprême Court of Tennessee were arbitrary in character, but that 
every one of them were made either for purposes of taxation, for 
police purposes, for the necessary protection of the particular class, 
or for the release of a class from some particular olaligation or lia- 
bility. No ground for the classification made under this Act appeais 
to tlie court. No reason is even suggested in argument why persons, 
partnerships, etc., in towns of this size, in counties of this particular 
size, should hâve the right. to form a .corporation for waterworks and 
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electric light and gas plants under one charter, which is not conferred 
upon persons, partnerships, etc., in other towns and in the other coun- 
ties of the State. The classification appears to be entirely arbitrary. 
For that reason it must be held that this Act violâtes the first clause of 
article 11, § 8, of the Constitution of Tennessee, and is hence uncon- 
stitutional and void. 

[4] A further ground of objection urged is that it violâtes the 
last clause of said article 11, § 8, of the Tennessee Constitution, which 
provides that no corporation shall be created by spécial laws, but 
the General Assembly shall provide by gênerai laws for the organiza- 
tion of ail corporations. I am constrained to hold that chapter 245 
of the Act of 1909 is not a gênerai law ; that it was intended by 
this provision of the Constitution that corporations should only be 
organized under gênerai laws which should be applicable throughout 
the State, or at least in ail portions of the State similarly situated, 
and that a law which on its face authorizes a certain kind of corpo- 
ration only in counties having a population within two narrow and 
arbitrary limits, and only permits the charter for such corporations 
to be obtained in such counties by persons, partnerships, corpora- 
tions, etc., within towns having a population of less than 5,000, is 
not a gênerai law for the organization of corporations within the 
meaning of the Constitution; and that for this reason also chapter 
245 of the Acts of 1909 must be held unconstitutional and void. 

[5] 4. The third ground of objection urged is that this Act is void 
because violative of article 2, § 17, of the Constitution, providing that 
no bill shall become a law which expresses more than one subject, that 
subject to be expressed in the title. The argument is that the provi- 
sion in section 1 of the Act that chartered corporations may obtain a 
charter of incorporation is not expressed in the title. This objection 
is, however, in my opinion, not well taken. The caption of the Act 
recites that it is an Act "authorizing the issue of charter for water- 
works, ice plants, electric lighting plants and water, ice and electric 
power plants or System under one and the same charter of incor- 
poration." The caption does not indicate that the right of such in- 
corporation is limited to individuals, and however anomalous the pro- 
vision may be allowing one corporation to take out a charter for 
another corporation, I do not think it can be justly held that this an- 
omalous provision extended beyond the broad language used in the 
caption, which shows that it relates to the incorporation of corpora- 
tions for the purposes indicated, without attempting to define or re- 
strict the persons or corporations who may obtain such incorporation 
under the Act. 

5. The third ground of demurrer relates to the alleged invalidity 
of chapter 127 of the Acts of 1909, as including more than one sub- 
ject of législation. It is, however, unnecessary in my opinion, to 
pass upon this question, since I think it clear that the petitioner is 
not organized under chapter 127, and being organized under an Act 
which is unconstitutional and void, it cannot acquire the right of con- 
demnation because the applicants bave inserted in their charter a 
provision for eminent domain applicable under chapter 127 of the 
197 F.— 54 
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Acts of 1909 oniy to the companies organized under that Act for 
différent purppses from those of the petitioner. 

6. For the same reason it is unnecessary to pass upon the f ourth 
ground of demurrer relating to the question as to whether if chapter 
245 of the Acts of 1909 were vaUd, the petitioner, under the peculiar 
phraseology of that Act, would hâve the right to condemn property 
in another county than that in which it was incorporated. 

7. For like reasons it is unnecessary to pass upon the fifth ground 
of demurrer as to whether the pétition sufficiently describes the land, 
a portion of which is wanted, and the extent to which the same is 
wanted or the purpose for which it is wanted under the gênerai pro- 
visions of law appHcable to condemnation proceedings, although it 
may be said, in passing, that if the Act under which the petitioner 
was incorporated were vahd and it otherwise had the power of cm- 
inent domain, it is probable that this objection should hâve been taken 
by a motion for a more spécifie statement of the cause of action rather 
than by demurrer, under the provisions of sections 2884—2885 of the 
Code of Tennessee (Shan. §§ 4605, 4606). 

8. For the reasons above stated an order will be entered sustaining 
the demurrer and dismissing the pétition at the costs of petitioner. 



HITNER et al. v. DIAMOND STATE STEEL CO. 

(Circuit Court, D. Delaware. October 12, 1911.) 

No. 260. 

1. Sales (§ 90*) — Conteact — Obdbb. 

AVliere a valid oral agreement for the sale and delivery of merchandise 
contempla ted delivery on written orders, and orders not only consistent 
witli but eontirmatory of tlie agreement were received from the buyer, 
such orders in no way took tïie place of the agreement. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 253; Dec. Dig. § 
90.*] 

2. Sales (§ 89*) — Oontract— Change. 

Where an oral contract for the sale and delivery of Irofi on vcrltten 
order was fully executed by the buyer by making the order and by full 
payment of the purchase price, hls, subséquent letter demandiug condi- 
tions inconsistent with those agreed upon did not change the contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 251, 252, 259 ; Dec. 
Dig. § 89.*] 

3. Sales (§ 391*) — Rights or Butée— Recovbey of Peioe Paid. 

Where goods are sold for delivery on written orders and subject to 
inspection before shipment, and the purchase price is paid In advance, and 
the only variance between the goods ordered and those dellvered is in 
slze, the buyer eannot, in the absence of a stipulation covering such im- 
perfections, recover baclî the purchase price paid, although, because of 
the iuconvenlence and through no fault of the seller, he has not exer- 
cised hls rIght of Inspection. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. |§ 1110-1127; Dec. 
Dig. § 391.*] , 

•For other cases see same toplc & § numbéb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Action by Henry A. Hitner and another against the 
Diamond State Steel Company. To report of spécial master denying 
its pétition for an order requiring the receivers of défendant company 
to pay it certain damages, the Allegheny Forging Company excepts. 
Report approved and confirmed, and pétition dismissed. 

See, also, 176 Fed. 384. 

Benjamin Nields, of Wilmington, Del., for petitioner. 
Andrew C. Gray, of Wilmington, Del., for receivers of défendant 
Company. 

BRADFORD, District Judge. Otto Refiqr in and by his trade- 
name of Allegheny Forging Company bas excepted to the report of a 
spécial master denying his pétition for an order requiring the receivers 
of The Diamond State Steel Company to pay to him certain moneys 
by vizy of damages for alleged breach of a contract between them 
and him. In his pétition Refior who is engaged in the business of 
manufacturing rivets and buying and selling iron and steel products 
in Pittsburgh, Pennsylvania, alleged in substance that in December, 
1905, he placed with the receivers certain written orders for nut iron, 
hexagon tapped nuts and track spikes; that he made payment in full 
to the receivers for such iron, nuts and spikes before they were de- 
livered or-shipped to him; that the iron, nuts and spikes shipped by 
the receivers in conséquence of such written orders were in large part 
not of the kind and quality ordered to be shipped but defective and 
unsuitable for the purpose for which the orders had been given and of 
little or no value to the petitioner ; that he had notified the receivers 
that he held such iron, nuts and spikes subject to their order and had 
made demand on them to refund to him the purchase moneys paid 
by him in advance as above stated, but they had refused so to do. It 
appears from the évidence that Refior wrote December 13, 1905, a 
letter addressed to The Diamond State Steel Company in which he 
said that he could use a certain quantity of nut iron described in the 
letter, and asking the lowest price for the same, and also desired in- 
formation as to "the condition of the iron, and whether same is in 
coils or straight bars, and if in straight bars, the length." This 
communication, while stating a désire on Refior's part to obtain nut 
iron as described and a'ski'ng for its condition and price, was not in 
any sensé an offer nor could it of itself either constitute a contract 
or serve as the basis of a contract between the receivers and him. 
It further appears that there were negotiations between Refior and 
the receivers December 15, 1905, which resulted in an oral contract, 
agreement or understanding touching the subject matter of this con- 
troversy, The receiver Winchester testified to the effect that on or 
about that day there was a conversation in the main ofifice of The 
Diamond State Steel Company in Wilmington, Delaware, between 
Refior and the receivers relating to the purchase of material which the 
receivers had for sale ; that Refior wanted to buy some nut iron and 
"there was some question as to the manner of payment" ; that he, 
Refior, proposed "that we draw on him, draw drafts with bills of 
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lading attached," which the receivers refused to do, "feeling that he 
was hère and he had better look at the stuff and pay for it" ; that 
"we didn't want the cars to get to Pittsburgh and be at the mercy of 
the buyer, whom we didn't know anything more about than Mr. 
Refior" ; that the receivers "agreed to sell him this iron that was 
down there, he to be satisfied with the stuff and pay for it before it 
left the yards of The Diamond State Steel Company"; that Refior 
could look at the material and "see it before it went on the cars, and 
hâve his man look at it, but we were not to hâve any afterclaps, or 
anything to do with the stuff, after it got to Pittsburgh, and it was 
to be fuUy paid for before it left the yards" ; that the understanding 
was that Refior after the material had left the yards of the steel 
Company "could not say it was not up to standard, or was not what 
he had bought" ; that when the material "was loaded, or in process 
of loading'on the car, or before it was put on the car, he could see 
and satisfy himself that this stuff was satisf actory to him, according 
to his ideas as to what it should be" ; and that Refior agreed that ail 
the material "he might buy from us was to be paid for before it left 
the yards." The receiver Wallace testified to the effect that at the 
above mentioned interview Refior told him that "he had been through 
the Works and had seen several lots of material that he might use if 
we could agrée upon a price" ; that the witness told Refior "that the 
only way in which we could or would sell the material was to sell 
it at a price to be paid for before it was shipped, and that we could 
not run the risk of there being any condemnation, or any claims made 
for shipment, by reason of the conditions under which we acted in 
selling the material" ; that witness told Refior "that he could make 
any inspection, or hâve any one superintend the weighing or shipping 
of the material that he desired, but that the one thing that we must 
insist upon was that when it passed away from Wilmington and was' 
paid for we could entertain no claims of any character" ; that Refior 
wanted "to buy it subject to his paying for it cash against bill of 
lading, or sight draft against bill of lading and shipping receipt, but 
that we declined to do"; that Refior "in the beginning, did want to 
buy it upon différent terms and conditions, but we sold it at a price 
below the market, and as he finally bought the material he evidently con- 
sidered that in connection with the purchase price" ; that the receiv- 
ers sold the material to Refior below the market price for standard 
material of that character "simply because we had a certain quantity 
of certain sizes that might not be exactly what a consumer might 
need for his purpose, and he might be compeîled to use some of it 
at a disadvantage" ; that at that time the material "was sold at the 
price agreed upon, to be paid for before we shipped the material, and 
he had the privilège, if he desired to exercise it, of having any inspec- 
tion of the material, or its weighing, made before shipment, but 
after shipment we were not to be called upon to entertain any claims 
of any character" ; that "the terms and conditions that I hâve stated 
covered ail material that we sold to him, and we stated distinctly that 
it would cover anything else that he might buy from us" ; that "the 
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purchase and sale of the material was definitely agreed upon at the 
interview that I hâve referred to, verbally" ; that the material then 
sold to Refior was "the larger portion of the nut iron which he 
bought, and the understanding * * * ^^-as arrived at then, that 
he could add to that if he desired to" ; that in accordance with that 
understanding Refior did add to his order and did thereafter buy 
from the receivers material under the terms and conditions above 
mentioned. The witness Todd testified to the effect that at the above- 
mentioned interview Refior "inquired of Mr. Wallace as to the pur- 
chase of this material, and Mr. Wallace distinctly told him that it 
was to be sold for cash at Wilmington, free on cars hère, subject to 
his inspection at the works hère, if he so desired"; that "subsequently 
the orders came to us for the materials which he had purchased" ; 
and that it was agreed that "the material which he purchased was 
to be subject to his inspection at Wilmington, if he so desired; other- 
wise, we would load and ship it as he directed, and there were to 
be no déductions or claims for shortages of any character after the 
goods left Wilmington" or on account of "imperfect goods." Refior 
in his testimony gives a différent version of what occurred at the 
interview of December 15, 1905; but in so far as his statements vary 
on material points from those of Winchester, Wallace and Todd, a 
decided prépondérance of the évidence is against him. It appears 
that after the above mentioned interview a number of written orders 
were placed with the receivers by Refior in and by the name of Al- 
legheny Forging Company for material including nut iron, hexagon 
tapped nuts and track spikes, and in his behalf it is contended that 
whatever contract or contracts existed between him and the receiv- 
ers whoUy grew out of and rested upon, not the oral negotiations 
of December 15, but such written orders in connection with the cor- 
respondence between the parties affecting or touching the same. Par- 
ticular stress, by way of illustration, was laid upon the order of 
December 16, and the letter of December 19, 1905. That order was 
for 34 tons of cold punched nut iron, mentioning, among other things, 
sizes, price and mode of delivery. In the letter, written before de- 
livery or shipment of the iron, it was stated : 

"Eegarding the tbirty-four (34) Tons of O. P. Nut Iron, would state that 
thls must be good quulity of cold rolled material, otherwise we could not use 
it. We advise you of this so as not to put you to any expense should the iron 
reach hère and not be satisfactory." 

[1] It is argued that the order must be read in the light of the 
letter and that the two measured and determined the contractual rights 
of the parties ; and that no other conclusion can be reached without 
defeating their intention and violating the rule forbidding the varying 
or contradiction of written contracts by proof of oral agreements in- 
consistent therewith. This position I deem unsound. There is a vital 
distinction between an independent accepted written order which of 
itself constitutes the contract between the parties and fuUy measures 
their contractual rights and liabilities and a written order given merely 
for the purpose and in the course of part performance of a valid oral 
contract between the parties. And where a valid oral agreement for 
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the sale and delivery of merchandise contemplâtes its delivery on wnï- 
ten orders, and orders for the same are received, it is net to be as- 
sumed that such orders aire substituted for the contract in whole or 
in part, uniess the orders are inconsistent with the contract and are 
accepted by the party to whom given. The order of December 16, 
1905, does not purport to abrogate or in any manner impair the oral 
contract of the preceding day. On the contrary it is therein stated: 

"Thls cdnflrms verbal order of yesterday and the 6 Tons lx% In addition." 

[2, 3] The "verbal order of yesterday" was part and parcel of the 
oral contract between the parties in which the receivers agreed that 
Refior should hâve the right fully to inspect ail material ordered by 
him before it was removed from the premises of the steel company, 
and Refior agreed to pay cash for the same before shipment and not 
to make claim after shipment against thei receivers for any defects 
or insufficiencies in such material. The written brder was subject to 
the stipulations and conditions of the, oral contract. The order on 
its face in other respects indicates that it was given in the course of 
carrying intô exécution'; the oral contract. Not only does it contain 
the statement that thei.price should be ly^i^ per pound/'less 1% 
for cash," but shows that it was açcoinpanied by acheck for $1,009.80, 
being. the price ascertained by dedueting 1 % from the gross amount 
representing the 34 tons at 1%^ per pound. Had the order not 
been given in conformity.to and pursuance of the pre-existing oral 
contract it would be difficult if not impossible to account for the facts 
that Refior without any meeting of minds should hâve assumed that 
there would be a déduction of 1% for cash and hâve forthwith sent 
a check for the amount eomputed on that assùmption. The only rea- 
sonable conclusion at this point is that the $1,009.80 was paid by 
Refior for iron ordered by him pursuant to the oral agreement and 
to be delivered to him, not only under the written order, but subject 
to the stipulations and conditions of that agreement. That oral agree- 
ment in connection with the written order and the payment in full of 
the purchase price constituting a valid contract fully executed on the 
part of Refior for the delivery to him of the iron under and subject 
to the stipulations and conditions of such agreement, no subséquent 
requirement or demand by him contained in his above quoted letter 
of December 19, 1905, or in any other letter, inconsistent with such 
stipulations or conditions and not assented to by the receivers, could 
in any respect change or impair the contract between the parties. Sim- 
ilar considérations are applicable to the other orders for iron, dis- 
closed in the pleadings and évidence, given by Refior to the receivers, 
it appearing that in each case he made a cash payment of the pur- 
chase price. A clear prépondérance of the évidence establishes the 
proposition that thèse varions orders for iron were in subordination 
to the stipulations and conditions of the original oral contract which, 
while securing to Refior a right before shipment to fully inspect ail 
material ordered, debarred him thereafter from making claim for de- 
fects or insufiiciencies. The fact that he did not avail himself of his 
right of inspection certainly is not attributable to any f ault on the 
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part of the receivers. A thorough inspection before shipment might 
and probably would bave involved considérable inconvenience owing 
to the manner in which the material was packed. But this élément 
of inconvenience could not relieve Refior from the obligations of the 
contract he had entered into. It is undoubtedly true as a gênerai rule 
that if one orders of receivers certain goods and pays the purchase 
price before delivery and the receivers fail to deliver the goods or- 
dered, but furnish other and différent goods, the amount of the pur- 
chase price paid may be recovered. And this may be done, not on 
the ground of warranty^ but because what was ordered has not been 
delivered and he who made such payment is entitled in equity and 
good conscience to be reimbursed. But the facts disclosed in this 
case exclude the application of the rule ; for evidently it cannot ap- 
ply where there is substantial identity between the goods ordered and 
those delivered and the variance consists in mère defects or insufifi- 
ciencies in size, whatever might be the right to rescind or to recover 
for breach of warranty, if there be one, in the absence of a stipula- 
tion covering such imperfections. 

On the whole I think that the conclusion reached by the spécial 
master is Sound and fully justified by the évidence. It is unnecessary 
to discuss in détail the several exceptions to his report. If he erred 
at ail it was harmless error. The report must, therefore, be approved 
and confirmed and the pétition dismissed, with costs. Let the proper 
order or decree be prepared and submitted. 



THE CATHERINE M. MONAHAN. 

(District Court, D. Maryland. June 29, 1912.) 

Maritime Liens (| 31*) — Right to Lien — ^Advances Made by Part Ownee. 
A partnership cannot assert a maritime lien for advances made agalnst 
a vessel of which one of the partners is part owner. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 40 ; Dec. 
Dlg. I 31.*] ♦ 

In Admiralty. Suit by Louis Martin against the schooner Cather- 
ine M. Monahan. In the matter of the intervening pétition of Fields 
S. Pendleton and another. Pétition dismissed. 

Arthur D. Foster, of Baltimore, Md., for libelant and intervening 
petitioner. 

Edward E. Blodgett, of Boston, Mass., for respondent. 

ROSE, District Judge. The issues before the court are raisedi by 
the intervening pétition of Fields S. Pendleton and Edwin S. Pendle- 
ton, copartners trading as Pendleton Bros. The petitioners are ship- 
brokers. Their offices are in New York City. The "Catherine M. 
Monahan" was an American vessel. During a part of the time with 
which in this case we are concerned its home port was Providence, 
R. I. ; during the rest of the time New London, Conn. From time to 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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time' th'e petitioners açlvanced moneys for the expense of the ship 
or for expenditures in some way connected with-the ship. At no 
time at which any such advance was made was the ship in the state 
of Connecticut. Some of the advances were made when the ship 
Was in ports south of Cape Hatteras upon drafts drawn by the 
master upon the petitioners ; others were made to the master when 
in the port of New York. For thèse advances the petitioners claim 
to hâve a hen upon the ship. With their pétition of intervention 
they filed an iteniized account. It aggregates $5,027.08. The larger 
part of this sum is for money advanced the master to pay persons 
who if they had not been paid wouldl hâve had maritime liens for 
their bills upon the ship. An appréciable item in the account, how- 
ever, is for commissions alleged to be due the petitioners for their 
services in froni time to time negotiating charters for the vessel. 
The petitioners also charge the ship with the premiums paid by them 
on the insurance they caused to be effected on the amount of their 
advances. There are also some other items of relatively trifling 
amount for telegraph and long distance téléphone charges. There 
is évidence in the record from which it may be inferred that some 
part, though probably not a large part, of the advances made to the 
master in New York or in Southern ports were àppliedi by the latter 
to the paA'ment of his own wages. 

The ship's agent during this time was Mark O. Gilbert. Capt. Gil- 
bert was at the same time président of the Gilbert Transportation 
Company. That company was dtiring ail the time with which we 
are concerned the owner of a larger share of the ship than was any 
other one person or corporation. During the latter part of the period it 
owned more than one-half of the ship. Ifs holdings at the time of 
the filing of the libel were ''-/loo of the whole. 

It appears that none of the parties troubled themselves to keep 
always in mind the pji-ecise relation in légal theory which Capt. Gilbert 
and the Gilbert Transportation Company, respectively, bore to the 
ship. The weight of the évidence is that during ail the time in which 
the advances were made Cjipt. Gilbert and not the company was the 
ship's husband or agent. A pregnant circumstance pointing to this 
conclusion is that it was Capt. Gilbert and not the company who 
distributed to the other owners of the Monahan their shares of its 
net earnings. There were a fewi ei:ceptions to this rule. There were 
not many. There were peculiar circumstances in each of them. 
While the payments were made in this way, it appears that the ship's 
accounts were kept on the company's books, probably in part because 
the company had a bookkeeper and the captain had not. 

Thé company's relation to the Monahan was simply that of the 
largest among many owners. To the extent that. a ship's agent or hus- 
band could by any agreement with the intervening petitioners give 
them a lien upon the ship for advances made to the master for neces- 
saries for the ship, Capt. Gilbert gave it. 

There is no dispute that the interveners always thought that they 
had a lien. They were careful not to make any advances of appréci- 
able amount, except tmder circumstances which they rightly or wrong- 
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ly supposed gave them a lien upon the ship. Capt. Gilbert knew that 
they thought they had a lien. He thought they had. He and they 
had fréquent conversations about the ship and about the advances 
the interveners had made or might make for it. In thèse talks it was 
assumed by both parties that the ship v/as bound for the repayment 
of the money so advanced. When one man tells another, "I am 
making thèse advances on the crédit of the ship, and the ship will 
be liable for them," and the owner of the ship, or the ship's agent, 
says, "I know you are, and of course the ship will be bound," the 
agreement that the lien shall be given is an express one. To hold 
otherwise vvould be to give form more weight than substance. The 
O. H. Vessels, 183 Fed. 561, 106 C. C. A. 107 (C. C. A., 3d Circuit). 

How far the owners could, under the circumstances of this case, 
pledge the crédit of the ship, and whether Capt. Gilbert as their agent 
was in thèse matters authorized to do for them whatever they might 
hâve donc for themselves, and whether if he was not what the limits 
upon his authority were, are interesting questions which at présent 
need not be discussed. 

There was a necessity for the advances made to the master in 
Southern ports. The crédit of the owners of the shipi in those ports 
was not such as would hâve enabled the needed supplies and advances 
to hâve been obtained upon it with the promptness which the neces- 
sities of the ship required. The same is probably true of the advances 
made in New York. It is, however, not necessary to give any care- 
ful examination to any of thèse matters, nor is there any occasion to 
discuss whether in any event for some of the items in the intervening 
petitioners' account a maritime lien could ever be created or exist. 

Thèse questions are interesting. They might under many circum- 
stances be material. The décision of this case will not, however, turn 
on any of them. It will be controlled by a more fundamental issue. 

One of the intervening petitioners, Fields S. Pendleton, is in his 
iudividual right the owner of ''/loo of the ship. The claimant says 
that in conséquence of that fact neither he nor the firm of which he 
is a member could acquire a maritime lien upon the ship. The inter- 
veners dispute this contention. They rely upon the décision of Judge 
Robert Hughes in Pettit v. The Charles Hemje, 5 Hughes, 359. 19 
Fed. Cas. 395. In that case one of two co-owners of the ship was 
a machinist and boiler maker. He had furnished a boiler to the ship. 
The other co-owner had mortgaged his half interest in the vessel to 
secure some of his individual debts. The boiler maker libeled the ship 
for the value of the boiler. The mortgagee asserted its superior right 
over the half interest in the ship upon which it held a mortgage. The 
court held that the libel could be maintained, and that the libelant's 
claim must be satisfîed in full before anything could be paid on the 
mortgage. The learned judge relied on two American and one Eng- 
lish case. The Larch, 3 Ware, 28, 14 Fed. Cas. 1142; Foster v. The 
Pilot No. 2, 9 Fed. Cas. 569 ; The West Friesland, Swabey, 454. 

It so happens that the two former had been reversed. Judge 
Hughes was aware of the reversai in The Larch. He, however, said 
the opinion of Judge Ware in the District Court was to his mind 
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more persuasive than that of Mr. Justice Curtis, who on circuit re- 
viewed and reversed the décision below. The Larch, 2 Curtis, 427, 14 
Fed. Cas. 1139. 

In his view the subséquent criticism by Judge L,owell of the opin- 
ion of Mr. Justice Curtis had greatly weakened its authority. Thèse 
criticisms were trenchant, but Judge Hughes overlooked the fact that 
they were directed principally, if not altogether, to some expressions 
in the opinion upon the doctrine of subrogation rather than to the 
point actually decided. As to that Judge Lowell not only appHed it, 
but carried it farther than it had been necessary for Mr. Justice Curtis 
to go. The Jennie B. Gilkey (C. C.) 20 Fed. 161. 

If Judge Hughes knew that Foster v. The Pilot No. 2 had been 
reversed, he did not allude to the fact. In that case two of several 
joint owners had served as mates on the ship. Money was due them 
for their wages as such. A judgment hadi been recovered against ail 
the owners of the ship. The ship had been seized and sold under 
exécution upon that judgment. After it had been delivered to the 
purchasers, they libeled it for their wages. E)istrict Judge Irwin 
upheld their right so to do. Mr. Justice Grier held this was error. 
The latter placed his décision on the obvions ground that the libelants 
could not assert rights super ior to those of their own judgment credi- 
tors. Gallatin v. The Pilot, 2 Wall. Jr., 592, 9 Fed. Cas. 1100. 

The last-cited case is an illustration of one of the many difficulties 
and complexities which would necessarily follow if the right of a co- 
owner to assert in admiralty a maritime Hen against his ship is recog- 
nized. Its enforcement will almost always necessarily involve an ac- 
counting as between the co-owners. 

The' English case of The West Friesland, supra, was very nearly 
on ail fours with the one at bar. There, as hère, the libel was filed 
by a partnership. In that case, as in this, one of the partners was 
himself a co-owner of the ship. The objection to the jurisdiction of 
the court based on that circumstance was dismissed by Dr. Lushing- 
ton wi'h the remark that it was "only a technical objection. At com- 
mon law partner cannot sue partner, but that is a rule that does not 
obtain in this court, and hère the property is sued and not the co- 
partner." 

Whatever may be said on behalf of this doctrine, it has not received 
the approval of American courts of admiralty — perhaps because they 
are rather keenly appréciative of how in almost every case it will 
involve an accounting between co-owners. That, a court of admiralty 
has ordinarily no jurisdiction to conduct. The 'West Friesland was 
decided in 1859. Eighteen years later, in the Eastern district of Mich- 
igan, Judge, afterwards Mr. Justice, Brown, with that learning and 
ability so characteristic of him, and never more strikingly displayed 
than in his admiralty décisions, discussed the question. The Benton, 
3 Fed. Cas. 256. He reviëwed the cases very fully, but apparently 
overlooked The West Friesland, supra, precisely as five years later 
Judge Hughes ignored The Benton. 

In the last-mentioned cases Judge Brown held that a copartnership 
composed of three members could not assert a maritime lien against 
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a ship in which two of them were co-owners with four other persons. 
The later as well as the earlier cases are in harmony with his views. 
The Daniel Kaine (D. C. 1888) 35 Fed. 785; The H. E. Willard 
(D. C. 1891) 53 Fed. 599; The Lena Mowbray (D. C. 1895) 71 Fed. 
720; Kellum v. Emerson (1854) 14 Fed. Cas. 263; Logan v. Aeolian 
(1859) 15 Fed. Cas. 786. 

In the only cases which I hâve been able to find, in addition to 
those already mentioned, and which do net accord with Judge Brown's 
statement of the law, the f acts were peculiar. 

A ship had been sold under a decree of a court of admiralty. An 
owner of ^"/le therein had filed an intervening pétition. It appeared 
that he had for some time owned Vis. A few days before the filing 
of the libel under which the ship was sold, he had bought "/lo in it at 
public auction. At that time he was not aware that the mate of the 
ship had libeled it for wages. When he discovered the fact, he paid 
the wages and costs. Judge Lowell held him, as to ®/io of the sum 
so paid, entitled to be subrogated to the rights of the mate. The J. A. 
Brown, 2 Lowell, 464, 13 Fed. Cas. 186. 

In this case it will be noted that the debt which he had paid was 
one to enforce the payment of which a libel had already been filed. 
When such is the fact, it is obviously to the advantage of ail persons 
having any interest in the ship that the further accumulation of costs 
and expenses shall be stopped. 

The M. M. Morrell was decided by District Judge Hanford in 
1897. It is reported in (D. C.) 78 Fed. 509. There the master, who 
was a co-owner of the ship, sold his interest to two men whom he en- 
gaged to go with him as hunters on sealing voyage in the North Pa- 
cific. From one of them he received $350 cash and a promissory note 
of $350; from the other a promissory note for $700. To secure the 
payment of thèse notes he took a mortgage on the shares he sold them 
in the vessel. One-half their earnings on the voyage was to be applied 
to the payment of their indebtedness to him upon the notes. The 
voyage proved to be unprofitable. The master sold the sealskins se- 
cured and paid himself his wages and compensation in fuU. The 
hunters libeled the vessel for their wages which were not paid. The 
gênerai rule that the owner cannot libel the ship was recognized ; but 
it was held that, as there were no innocent creditors or purchasers 
to be prejudiced by a discovery of a secret lien, the rule would, under 
the peculiar circumstances of the case, be held inapplicable. The judge 
alluded to the cleverness of the master in persuading the libelants 
to purchase his interest in the vessel before hiring them. This case 
was carried on appeal to the Circuit Court of Appeals for the Ninth 
Circuit. Nelson v. White, 83 Fed. 215, 32 C. C. A. 166. It was there 
affirmed; the court expressly stating that: 

"Our décision must, of course, be understood as being limited to the 
peculiar state of the case as presented by the record." 

It is unnecessary, even if it were possible, to add anything to the 
discussion of this subject by Judge Brown. 

The intervening petitioners contend that the only reason which pre- 
vents the assertion of a maritime lien by a co-owner is that admiralty 
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has not jurîsdîction to entertain a libel for aii accounting. Thât is 
unquestionably one of the reasons why the intervening pétition in 
this^ case must be dismissed. It apparently is not the only reason. 
, Thé intervening pétition asserts a lien upon. the ship, or at ail 
evehts a lien upon the interests of the other owners in the ship. In 
equity there is no difficulty about having an accounting; but even in 
equity a co-ownêr who is ftot: a partner with the other co-owners has 
no lien upon their share of the common property for his advances. 
The Jennie B. Gilkey, supra; Macy y. De Wolf, ,16 Fed. Cas. 353. 
The latter was decided by Mr. Justice Woodbury when on circuit. 

None of the authorities, whether they are in favor of or against 
the contention of the intervening petitioners, suggest that there is any 
différence between the cases in which the advance is made by a co- 
ownèr individually and when it is made by a firm of which he is a 
member. 

Much may be said on each side of the question upon which, the 
décision of this case must turn. I regret to difïer from so experienced 
an admiralty lawyer as the late Judge Hughes; but as against his 
view there are to be f ound décisions of no less than four Justices of 
the Suprême Court, viz., Justices Woodbury, Grier, Curtis, and Brown, 
as well as most of the cases in the District Courts. 

The pétition for intervention must be dismissed. 



GBDDES et al. v. ANACONDA COPPER MINING 00. et aL 

(District Court, D. Montana. June 29, 1912.) 

No. 1,086. 

1. COEPORATTONS (§ 401*) CONTBACTS COMMOJT OfFICEBS— VaUDITT. 

Oontracts between corporations having a common dirertor, while not 
prohlblted, are voldable, imposing the burden, on those who would sus- 
tain them, to prove by clear and satisfactory évidence that they are en- 
tirely fair and free from wrong. 

[Ed. Note. — For other eases, see Corporations, Cent Dlg. §§ 1363, 1364, 
1595; Dec. Dig. § 401.*] 

2. COBPOBATIONS (§ 189*) — SALE OF ASSETS MiNOBITT STOCKIIOLDEBS — EiGHT 

TO Injunction. 

Where two corporations had a common director who largely controlled 
their management, a proposition to sell ail the assets of one of them to 
the other in considération of $1,300,000 of the buyiug corporation's cap- 
ital stock was prima facie voidable at the instance of minority stock- 
holders of the selling company who were entitled to an injunction re- 
straining the completion of the transaction until it was proved by the 
buying company's officefs that the transaction was fair and free from 
fraud after a disclosure of ail their knowledge concerning the selling 
company's property. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 706-722 j 
Dec. Dlg. § 189.* 

Rights of minority stockholders as to management of corporate affairs, 
see note to Wheeler v. Abilene Nat. Bank Bldg. Ce, 89 C. C. A. 482.] 



•For other cases see same topic & { iiUMii..it In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



GEDDES V. ANACONDA COPPEK MINING CO. 861 

In Equity. Suit by Peter Geddes and others against the Anaconda 
Copper Mining Company and others. On application for preliminary 
injunction. Granted. 

Walsh & Nolan, for complainants. 

C. F. Kelley, L,. O. Evans, W. B. Rodgers, and D'Gay Stivers, 
for défendants. 

HUNT, Circuit Judge. Peter Geddes et al., who are minority 
shareholders in the Alice Gold & Silver Mining Company, incorporated 
under the laws of Utah, and doing business at Butte, pray the court 
to anhul a deed of aïl the property of the Alice Gold & Silver Mining 
Company to the Anaconda Copper Mining Company, a corporation 
also doing business at Butte. The considération for the transfer of 
the property of the Alice Company to the Anaconda Company is 
30,000 shares of the capital stock of the Anaconda Company, worth 
about $1,300,000. The application for immédiate considération is that 
an injunction issue restraining the Anaconda Copper Mining Com- 
pany from transferring the stock in question pending the litigation, to 
the end that, if the facts upon final hearing should warrant the court 
in granting the relief prayed for, the stock received by the Alice Com- 
pany as a considération for its property may be restored to the Ana- 
conda Copper Mining Company. Défendants resisted the application, 
and hearing was had. 

Among the grounds relied upon by the complainants for a restraining 
order is this : That the sale is void because there is a substantial iden- 
tity between the parties who negotiated and carried out the sale and the 
parties who negotiated and carried out the purchase. The contention, 
stated in the briefest way, is that the défendant the Anaconda Copper 
Mining Company, and the Alice Gold & Silver Mining Company, in 
which latter corporation complainants are shareholders, are both in 
practical eiïect directed or controUed by Mr. John D. Ryan, who it is 
proven was, at the time of the transaction involved herein, a director 
in both of said corporations and held the position of président of the 
Alice Gold & Silver Mining Company. The Alice Company was incor- 
porated in 1881 with 400,000 shares of par value of $25 for each share. 

At the time that the Alice Mining Company sold its property to 
the Anaconda Company, the majority of the stock of the Alice Com- 
pany was owned by the Butte Coalition Company, a stockholding cor- 
poration holding stock in mining corporations in Butte. In this cor- 
poration also Mr. Ryan was a director at the time of the sale of the 
property of the Alice Company to the Anaconda Company. Further- 
more, it appears that the Amalgamated Copper Company, also a stock- 
holding corporation, owns a majority of the Anaconda Copper Min- 
ing Company's stock, and about one-twentieth of the capital stock 
of the Butte Coalition Company, and that in the Amalgamated Copper 
Company Mr. Ryan was and is a director and vice président. 

The Butte Coalition Company referred to was organized about 1906 
to hold the majority of the stock of the Alice Mining Company, here- 
tofore referred to, and ail of the stock of the Red Metals Mining Com- 
pany. The. Red Metals Mining Company was also organized about 
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1906, and became the owner of certain valuable copper mining proper- 
ties in and about Butte which had for a long time theretofore been the 
subject of bitterly contested litigation between mining interests com- 
monly regarded as belonging to or controlled by the Amalgamated Cop- 
per Company and those commonly known as belonging to or controlled 
by Mr. F. A. Heinze. Settlement of ail the différences between the 
litigants in thèse contests was had about 1906, and transfer of title 
was made to the Red Metals Mining Company, and thereafter the 
Butte Coalition Company became the owner of the stock of the said 
Red Metals Company. It appears that certain of the stockholders of 
the Alice Mining Company, who sent proxies to vote at the meet- 
ing held at Sait Lake in May, 1910, to consider the transfer of the 
property of the Alice Company to the Anaconda Company, designated 
as one of their attorneys one of the counsel who had been and was 
then one of the counsel of the Anaconda Copper Mining Company. 
Again, the same counsel who acted for the Anaconda Copper Min- 
ing Company acted for the Red Metals Mining Company in harmo- 
nizing the relationships of the properties of the Red Metals Mining 
Company toward the properties of the Anaconda Copper Mining Com- 
pany when the Amalgamated-Heinze litigation ended in 1906. It also 
appears that Mr. John Gillie, gênerai superintendent of mines of the 
Anaconda Copper Mining Company, has for some years been connected 
with the Alice Company; such connection having its origin in some 
agreement had by Mr. Gillie with Mr. Ryan, though no compensation 
was ever paid to Mr. Gillie by the Alice Mining Company. Mr. Gillie 
appears, too, to hâve acted in an advisory capacity to the Red Metals 
Mining Company. 

The Alice properties, consisting of many quartz claims which are 
on the hill north of Butte, appear to be lowgrade, below the 1,000-foot 
level. The Alice claims are situated just west from and contiguous to 
certain of the properties of the Anaconda Company. The main shaft is 
nearly 1,500 feet deep. About 1893, the mines were fîooded up to the 
1,000-foot level. The water was kept at that level until 1899, when a 
mill then upon one of the claims was closed down, and the water rose 
to the 200-foot level. Within the Alice properties there are veins — 
some large, others smaller, with zinc and some lead, with apparently a 
large body of ore, much of which is refractory zinc. For years prior to 
the sale of the Alice property to the Anaconda Company, the Alice 
Company's interests werè in charge of Mr. Buzzo. When advice was 
necessary with respect to mining matters, he consulted with Mr. Gillie, 
of the Anaconda Company, and, when légal matters àrose, he consulted 
with a gentleman who was also one of the counsel of the Anaconda 
Copper Mining Company. There were some leases made upon the 
Alice property upon which certain royalty payments were made, which 
payments were deposited to the crédit of the Alice Company, up to 
the time when the Anaconda Company took over the property. The 
receipts of the Alice Company were not sufifîcient, however, to take 
care of the expenditures. When the transfer was made to the Ana- 
conda Company, the Alice Company was indebted to the Butte Coali- 
tion Company in about $34,000. It cannot be said that the Alice Min- 
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ing Company was insolvent, tliough it appears to hâve been a losing 
corporation. However, no effort, other than the sale under investiga- 
tion, appears to hâve been made to sell the property or to finance 
the Company so that it could operate, or to dismiss the debt of $34,000 
due to the Butte Coalition Company; nor is there anything to show 
that the Butte Coalition Company was seeking to collect the debt. 
The property seems purposely to hâve been kept idle for years past. 
Nor does it appear that efforts to exploit the property hâve been re- 
cently made. Surely owners of a property which sold for the équiv- 
alent of $1,300,000 would hâve had little or no difficulty in raising 
$34,000 due to another corporation. 

While the Alice paid dividends in years gone by, since 1898 it has 
paid none. There is évidence tending to show that the main Iode, 
which runs easterly through the Alice properties, is the Rainbow — a 
large Iode which runs northeast and southeast. At the time that the 
Alice Company voted to transfer its property to the Anaconda, it was 
not properly equipped for any mining necessities, and, doubtless, be- 
fore any extensive equipment should be put upon the Alice, explora- 
tion work would hâve to be donc. For some years before the Butte 
Coalition Mining Company acquired the stock of the Alice Company, 
the stock of the Alice was depressed to a very low point, at one time 
even to 12 cents a share; but in 1906 and 1907 stock sold for $5, $6, 
and $7 a share. The opérations of the company ceased about 1899. 
The Alice, which had yielded gold and silver, was not then regarded as 
a copper producer, but the gênerai history of the Butte Camp is that it 
is not until deep mining is carried on that copper ores become the 
principal product of the mines. That the Alice property is of great 
value is to be inferred from the value of stock agreed to be paid as 
fair by the Anaconda Company. That Mr. Hyan, managing director 
of the Anaconda Company, must hâve had some spécifie detailed 
knowledge of ore bodies in the Alice, their extent, character, and value, 
which would warrant the payment of $1,300,000 for the property, is 
an irrésistible inference. We ail know that the science of mining 
has been so far advanced within the last 15 years that it enables engi- 
neers to express clear and d'efinite opinions of mine values. Mère 
chances hâve given way to highly reasonable expectations based upon 
exploitation, study of geological conditions, assays, mineralogy, and 
improved commercial facilities for reducing ores. 

In its practical effect, the matter under investigation involves 
what may be called the absorption of the Alice Mining Company by 
the Anaconda Company. We must not confuse the proposition with 
that of a possible agreement to purchase the entire possible output of 
the Alice Company ; that is to say, we must bear in mind that the 
proposed transaction hère is not that of taking the possible product to 
mine which the Alice Company was organized, but is to take ail the 
property itself , and to leave the Alice Company only a stockholding 
corporation. 

I do not think the évidence justifies a conclusion that at the time 
that the circular letter of April 27, 1910, to the stockholders of the 
Alice Company was issued, the object in view was to dissolve the 



864 ; , : 197 FEDERAL REPORTER 

Alice Company, inasmuch as the letter itself not only is wholly 
silent cpncerning dissolution, but expressly states the purpose of 
the meeting to be to submit to the considération of the stockholders 
and to hâve them pass upon the proposed contract of sale between 
the Alice Company and the Anaconda Company, which proposition, 
if approved, would resuit in the sale and transfer of ail of the prop- 
erty and securities of the Alice Company to the Anaconda Company, 
in considération of the issuance and payment by the Anaconda Com- 
pany of 30,000 shares of its capital stock. ,, 

Assuming, that such a transfer would be valid, though approved by 
less than the unanimous consent of the stockholders,,! cannot think 
that this may be done against the objections of minority stockholders, 
unless it has been made to appear that such change is for the best 
interests of the Alice Company and its shareholders. Hère, for in- 
stance, it is charged that the proposed transfer is for a considération 
"which is inadéquate, in that the mines of the Alice Company are worth 
many times more than $1,300,000, the value represented by the stock 
in the Anaconda Company which it is proposed to turn over to the 
stockholders of the Alice Company. Of course, it may be that upon 
the trial thèse averments of inadequacy of considération will be held 
for naught. But suppose they are true, would not a court of equity 
prevent the consummation of the contract of sale? It seems clear 
that, considering ail the interrelated associations of the corporations 
heretofore referred to and of the directorships of Mr. Ryan in the 
several companies, minority shareholders hâve a right to call upon 
the courts to require the purchasing company, through those of its 
directors who were also, interested in the selling company, to dis- 
close everything which they knew concerning the value of the Alice, 
the sources of such knowledge, the reasons for the sale, and the fair- 
ness thereof. Thus it devolves upon Mr. Ryan to show that ail knowl- 
edge which as a director of the Anaconda he obtained concerning the 
Alice properties was given to the directors and shareholders of the 
Alice Company. 

[1] Upon principle, contracts between corporations having a çom- 
mon director should be regarded very much as are contracts between 
individual directors and their corporations. Such contracts are not 
prohibited ; nor are they prima facie void or f raudulent, but they are 
voidable, and it is a safe rule of conduct which imposes upon those 
who would sustain them the duty of showing clearly and satisfactorily 
that they are entirely fair and free from wrong. In the light of the 
complexities which hâve corne to surround corporate transactions 
whereby interlocking directorates are frequently acting for corpora- 
tions (lealing with each other, opposing interests are often involved. 
For example, plainly it is to the interests of a corporation which 
sells its property to receive as large a considération as properly pos- 
sible for it. Equally clear is it that it is to the interests of a buying 
corporation to buy for as small a priCe as it properly can. But if we 
hâve one director who is a managing director acting for the selling 
concern who at the same time represents the buying concern, and vi^ho 
is a managing director in it, necessarily we hâve an apparent conflict 
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of interests, a conflict that upon complaint by minority shareholders 
the law may become concerned with and will inquire into with ex- 
ceeding circumgpection. 

The books are not harmonious in their discussion of the better 
view to take of a transaction such as the evidience discloses the one 
under examination was. But after reading the many cases cited and 
others referred to by text-writers, we can well approve of the 
doctrine stated by Thompson that such contracta, while not void, are 
voidable. He says: 

"Coutracts between corporations having a conimon directory are regarded 
by tlie courts very much with the same suspicion as contracts between indi- 
vidual directors and their corporations. Some courts hâve gone to the extent 
of holding that such contracts are prima facie fraudulent and void. But the 
more jneneral as well as the more reasonable rule is that such contracts are 
not void but voidable. And the fairness of such contracts must be shown by 
clear and convincing proof, and it must be made to appear that they are 
absolutely free from fraud. Contracts between corporations having a com- 
mou directorate are voidable, although there was a quorum in each board of 
directors who were not directors in the other. The contracts of directors 
of two corporations are not void but voidable only." 2 Thompson on Corpora- 
tions, § 1242. 

The same author also writes as follows (section 1243) : 
"Contracts of consolidation, lease, or sale are frequently entered into be- 
tween corporations where the directors of the one are largely interested In 
the stock of the other ; or where one corporation owns a majorlty of the 
stock of the other eontracting corporation ; or where the stockholders of the 
two corporations are practically the same. Such contracts are governed by 
the same rules, substantially, as those where directors deal with themselves, 
or with the corporation. They are not necessarily void, but if there Is actual 
fraud, or if any undue advantage Is taken, or the contract is unfair, the 
courts will give relief at the instance of the injured party. Thus, where a 
ma.iority of the directors were interested in a contract adversely to the stock- 
holders of the other eontracting corporation, the contract was held illégal, 
and the fact that the directors made the contract oi^enly did not validate it. 
So, minority stockholders may hâve a lease canceled whieh is made by olti- 
cers and owners of a majority of the stock to another corporation." 

[2] My conclusion is that the burden is cast upon the défendants 
to satisfy the court by évidence from those who were in the best 
position to know ail the facts and circumstances, that the whole trans- 
action was fair and absolutely free from oppression or wrong. AndI 
clearly, until trial of the main action is had, it is just to ail con- 
cerned that the stock should not be transferred by the Anaconda 
Company to the Alice Company. 

Questions raised by complainants and not herein discussed are 
reserved imtil the facts hâve been adduced upon trial. 

Complainants' motion to file their amended bill is hereby granted. 

Injunction pending litigation will issue, upon complainants' filing a 
bond in the sum of $5,000, with conditions that complainants will 
pay ail costs and damages which défendants may suffer by rea.son of 
injunction order if it shall finally be determined that they Were not 
entitled thereto. 
197 F.— 55 
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THE BEA VER (two cases). 

PORTLAND & A. S. S. CO. v. SAN FRANCISCO & P. S. S. 00, 

(District Court, N. D. Callfomla. June 26, 1912.) 

Nos. 15,099, 15,130. 

Collision (§ 8S*) — Steam Vessels Meetino — Foo — Violation ov RuLEa. 

A collision occurred in a fog outside the entrunce to San Francisco 
Bay between the steamsliips Selja, returning from an oriental voyage, 
and Beaver, wlilch had just left tlie port. The Selja heard the fog 
signais of the Beaver, apparently abead, 16 minutes before the collision, 
and they were repeated at intervais of 55 seconds afterwards, but she 
continued at full speed for 5 minutes, and at half speed for 5 minutes 
more, before stopplng her engines. The Beaver was admlttedly in fault 
for proceedlng at too great speed. Held, that the Selja was also In 
fnult for violation of the positive provisions of article 16 of the Inter- 
national Rules (Act Aug. 19, 1890, c. 802, 26 Stat. 326 [U. S. Comp. St 
1901, p. 2869]) which requlred her on hearing the signal of the vessel 
ahead, vphose position was not known to her, to at once stop her 
engines and navigate with caution until danger of collision was over, 
Which violation was repeated when each succeeding signal was heard. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 156, 167, 175 ; 
Dec. Dig. § 83.* 

Signais of meeting vessels in collision, see note to The New Tork, 
30 C. C. A. 630.] 

In Admiralty. Olaf Lie, master of the Norwegian steamship Selja, 
against the steamship Beaver; San Francisco & Portland Steamship 
Company, claimant. Two suits for collision. Also, suit by Portland 
& Asiatic Steamship Company asrainst San Francisco & Portland 
Steamship Company. Decree holding both vessels in fault. 

McClanahan & Derby, of San Francisco, Cal., for the Selja. 
Andros & Hengstler, of San Francisco, Cal., for cargo. 
William Denman and Page, McCutchen, Knight & Olncy, of San 
Francisco, Cal., for the Beaver. 

BEAN, District Judge. Thèse are three causes against the steam- 
ship Beaver consolidated for trial. The main suit is brought by the 
master of the Norwegian steamship Selja on behalf of her owner, 
ofîficers, and crew to recover for the loss of the Selja, her equipment, 
and the personal eiïects of the officers and crew. The second is 
brought by way of an intervening libel on behalf of the owners of 
the cargo. The third is an independent suit in persona brought by 
the charterers of the Selja against the owners of the Beaver to re- 
cover for loss of freight. 

At 3:16 o'clock on the afternoon of November 22, 1910, the Selja 
was sunk in a collision with the Beaver in a fog ofif the entrance 
to San Francisco Harbof , and the only question for décision at this 
time is the liability for such collision. It is admitted that the Beaver 
was at fault because she was navigating at an immoderate rate of 
speed at the time, but it is claimed on her behalf that the Selja was 
also at fault, and as a conséquence that the damages should be divided. 

*For other cases see same tapie & i huubek in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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A vast amount of testimony has been taken, elaîrorate arguments 
were made, and briefs filed discussing many interesting and important 
questions of law and fact, with marked ability and learning; but, 
in my judgment, the point at issue can be decided by the application 
of the law to facts admitted by the Sel j a. The Selja in command 
of Capt. Lie was returning from an oriental voyage, and at 3 p. m. 
on November 22d, while enveloped in a dense fog a few miles oiï 
the entrance to San Francisco Harbor, and while going at a speed 
of six knots an hour, heard "seemingly dead ahead" a deep distinct 
whistle, which the captain first mistook for the fog whistle at Point 
Bonita, but which proved to be that of the Beaver on her regular 
voyage from San Francisco to Portland. Without stopping her engines 
or changing her course or speed, she continued on her course from 
3 to 3:05 towards the whistle which was being repeated at intervais 
of 55 seconds. At 3 :05 she put her engines to slow speed, the whistle 
being repeated at regular intervais coming "seemingly nearer"; but 
she did not know at that time where the whistle was, nor what it 
signified, nor was its position ascertained except, as the captain says, 
"as well as could be in a fog." From 3:05 to 3:10 she continued 
in the direction of the whistle, dropping, her speed from 6 knots at 
3:05 to 3% or 4 knots at 3:10. At 3:10 her navigating officer first 
concluded that the whistle which he had been hearing at intervais 
of 55 seconds for the past 10 minutes was that of an approaching 
steamer and stopped his engines, allowing the momentum of the 
vessel to carry her forward. At 3:13 the Beaver loomed up out of 
the fog a short distance away, and at 3:16 the collision occurred. 

Undér thèse admitted facts the Selja was, in my opinion, clearly 
at fault for a violation of the second paragraph of rule 16, regulating 
the navigation of vessels at sea (Act Aug,. 19, 1890, c. 802, 26 Stat. 
326 [U. S. Comp. St. 1901, p. 2869]), if not for a failure to main- 
tain that rate of speed in a fog required by the law as laid down in 
the Belgian King, 125 Fed. 869, 60 C. C. A. 451. Rule 16 provides 
that: 

"A steam vessel hearing, apparently forward of her beam, the fog signal 
of a vessel the position of which is not ascertained shall, so far as the clr- 
cumstances of the case admit, stop her engines and navlgate with caution 
until the danger of collision is over." 

The Selja heard a whistle apparently forward of her beam at 3 
o'clock, but continued her voyage for 5 minutes in the direction of 
the whistle without reducing her speed, and for 10 minutes without 
stopping her engines, notwithstanding she continued to hear 5-second 
automatic blasts of an approaching whistle at 55-second intervais, 
and without knowing either its position or distance. She thus not 
only failed to observe the rule on hearing, the first whistle, but re- 
peatedly violated it at practically 1-minute intervais for the succeed- 
ing 10 minutes. She was apparently navigating under former article 
18 of the Revised International Régulations (Act March 3, 1885, 
c. 354, 23 Stat. 441), which required a vessel approaching another "so 
as to involve risk of collision, to slacken her speed or stop or reverse if 
necessary," and under which it was held that a steamship in a fog was 
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riot obliged to stop her engines on hearing the first wliistle ahead, unless 
the proximity be sucîi as to indicate immédiate danger. The Umbria, 
166 U. S. 404-412, 17 Sup. Ct.'610, 41 L. Ed. 1053: The Ludvig 
Holberg, 157 U. S. 60, 15 Sup. Ct. 477, 39 L. Éd. 620; The Bliie 
Jatket, 144 U. S. 371, 12 Sup. Gt. 711, 36 L. Ed. 469. This rule 
didnot require any spécifie act to be done or left undone in a given 
case, but only the exercise of good judgment and seamanship ; but 
rulè 18 has been superseded by rule 16, which imposes a positive 
duty upon a vessel hearing appàrently forward of her beam the fog 
signal of a vessel, the position of which is nôt ascertained, to im- 
mediately stop her engines and then navigate with caution. It is no 
longer à question whether the master exercises good judgment in a 
given case, but his condiuct is governed by positive law. 

The respondent claims that rule 16 should be so interpreted that 
the requirement to stop the engine is not obhgatory if the position 
of the approaching vessel is ascertained "with référence to danger 
of collision by an approximate of accuracy" ; but this would leave 
the law substantially the same as it was prior to the adoption of the 
rule, and would not accomplish the purpose intended by its enact- 
ment. It was designed to take away from a vessel the right to pro- 
ceedl at ail, after hearing the first signal, without first stopping the 
engines to enable those in charge to ascertain the position of the 
signaling vessel. It recognizes the difficulty of ascertaining from the 
Sound of a whistle the exact position, and especially the course and 
distance of a vessel in a fog. It therefore does not leave the navi- 
gation of a vessel, when a whistle is heard appàrently forward of her 
beam, the position of which is not ascertained, to the master's judg- 
ment, but assumes that the zone of danger of colHsion is reached 
when the whistle is heard, and forbids the ship to enter such zone 
except after stopping its engines to ascertain the position of the on- 
coming, ship. It defines in positive terms the master's duty in such 
cases. The El Monte (D. C.) 114 Fed. 796; The Rondane, 9 A. 
S. P. M. C. 108; The Brittania, 10 A. S. P. M. C. 67; The St. 
Louis, 98 Fed. 750, 39 C. C. A. 201 ; The Admirai Schley, 142 Fed. 
64, 73 C. C. A. 250. 

It is said, however, that the first whistle heard by the master of 
the Selja sounded a long way ofï, and the apparent distance thereof, 
as heard by him, showed absolutely no danger of collision prior to 
3:10, and therefore the location of the Beaver was ascertained within 
the meaning of rule 16. The same argument was urged in some of 
the cases above referred to but without effect. As said in The 
Brittania: 

"It Is not true that because a whistle sounds distant those on the ship 
hearing It are entitled to treat it as distant. Many cases In this court hâve 
shown that an approaching distant sounding whistle is really close. Again, 
it is not correct to say that a whistle having been heard can be located 
so as to ascertain It Is at a précise bearing on the bow, * * » xt this 
court were to hold that, upon hearing a whistle which sounded to be dis- 
tant, a vessel was justifled in not stopping, although its position was not 
ascertained except that it sounded a long way off, every case in this court 
w^ould be that the whistle sounded such a long way off that the ship was 
justifled in not stopping." 
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Capt. Lie of the Selja admits that the whistle was nearer than he 
thought, and the évidence shows that he was mistaken as to the 
course and distance of the oncoming vessel. His mistake illuistrates 
the necessity and reason for rule 16. If, after hearing the whistle, 
he chose to take chances when the law directed him to make sure, 
his vessel is not exempt from liability on the ground of his uninten- 
tional error. 

It is also claimed that, even if the Selja was at fault in not obeying 
rule 16, such fault was not a contributing cause to the collision. The 
law is that, where a vessel has committed a positive breach of a 
statutory duty, she must show not only that probably her fault did 
not contribute to the disaster, but that it could not hâve done so. 
The Pennsylvania, 19 Wall. 125-136, 22 L. Ed. 148; The ElHs, 152 
Fed. 981, 82 C. C. A. 112; Davidson v. American S. B. Co., 120 
Fed. 250, 56 C. C. A. 86; The Dauntless (D. C.) 121 Fed. 420; 
The Admirai Schley, 142 Fed. 64, Ti C. C. A. 250; Hawgood Tr. 
Co. V. Mesaba S. S. Co., 166 Fed. 697, 92 C. C. A. 369. The Selja 
has not sustained this burden. Indeed, it is quite apparent that, if 
she had observed the rule, she would not hâve reached the point of col- 
lision at the time she did, and the Beaver would hâve passed her. 
Nor is there room hère for the application of the so-called major andi 
minor fault doctrine. Both vessels were equally at fault. The Beaver 
violated the first part of rule 16 by going at an immoderate rate of 
speed, and the Selja was at fault for failing to observe the latter 
clause of the rule. One was as great a breach of duty as the other. 
The Beaver ran into a dense fog a short time before the collision, 
and should, of course, hâve slackened her speed. She did not hear 
the Selja's whistle until about 3:13, and upon hearing it immediately 
reversed her engines fuU speed astern ; but it was then too late to 
avoid the collision. The Selja was in the fog at 3 p. m. and had been 
for some time prior. She heard the Beaver's whistle at 3 o'clock 
and continuously from that time until the collision, and yet she did 
not slacken her speed for 5 minutes after hearing the first whistle 
nor stop her engines until 10 minutes thereafter. She apparently 
acted on the theory that it was not necessary to stop her engines until 
the repeated whistles of the oncoming steamer had unmistakably 
shown her that danger of collision was imminent if not unavoidable. 

The court cannot say, under thèse circumstances, that the fault 
of the Beaver was so grievous that the fault of the Selja should not 
be taken into account. The importance of en forcing the law as em- 
bodied in rule 16 compels me to adjudge both vessels at fault. 
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In re BEIHL. 

(District Court, E. D. Pennsylvanla. July 16, 1912.) 

No. 3,511. 

Bankbuptcx (§ 279*)^— Resteaining Conveyanoe bt Bankbupt — Realty 
Held by Entibety. 

A trustée in bankruptcy is not entitled to an order restraining the 
bankrupt and hls wlfe from conVeylng real estate of whieh they are 
seised as tenants by entirety, since the court bas no power to restrain 
the wife, aild whatever title the bankrupt had, whlch he could hâve con- 
veyed, passed from hlm to the trustée by opération of law on the adju- 
dication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 419-424; 
Dec. Dig. § 279.*] 

In the matter of Ernest H. Beihl, bankrupt. On pétition of trustée 
for restraining order, and exceptions to report of référée. Report 
Confirmed, and pétition denied. 

See, also, 176 Fed. 583. 

Harvey Gourley, of Philadelphia, Pa., for bankrupt. 

George P. Rich, of Philadelphia, Pa., for trustée. 

J. B. McPHERSON, Circuit Judge. The nature of the présent 
controversy appears in the following report of the learned référée, 
Richard S. Hunter, Esq. : 

"The batikrupt was adjudlcated under a voluntary pétition on July 2, 1909, 
and a trustée was duly elected on July 21, 1909. 

"On December 19, 1902, C. A. A. Meyer, the father of Clara L. Beihl, 
the wife of the bankrupt, dled in thls city, leaving a lest will by which 
he devlsed certain real estate of considérable value in the city of Phila- 
delphia to hls daughter, the said Clara L. Beihl, and her tiushand, Ernest 
H. Beihl, in fee simple, as tenants by entiretles, and after certain bequests 
he ordered and directed as foUows: 'Ail the rest, residue and remainder 
of my real estate » * * i give, devise and bequeath unto my daughter, 
Clara L. Beihl, and her husband, Ernest H. Beihl, absolutely and forever 
as tenants by entlreties.' 

"Under thls will Ernest H. Beihl and Clara L. Beihl, hia wlfe, are to- 
gether seised as tenants by entirety of the real estate mentioned and de- 
scribed in the said will. Subséquent to thls bankruptcy the bankrupt, in 
conjunction with his wife, entered into afl agreement with one William 
J. Martin to sell to him one of the said properties for the sum of $6,500. 
Martin, however, decllned to complète the purchase of the property on the 
ground that Beihl could not, by joining in the deed with his wife, convey 
to him a good and marketable title, . by reason of the said bankruptcy pro- 
ceedings. Therenpon an amlcable action in assumpsit and case stated were 
brought and flled In the court of common pleas No. 1, September terni, 
1911, No. 3,543, by Beihl and wlfe against Martin, to détermine the validity 
of the objection. In thls proceeding William J. Martin was represented 
by counsel for the trustée in bankruptcy, and the court held that the plaln- 
tifCs could convey such a title to the défendant as could not be disturbed 
by the trustée in bankruptcy in the event of Mrs. Beihl dying, leaving her 
husband surviving; and entered judgment accordlngly. 

"An appeal was thereupon taken by Martin to the Suprême Court of 
Pennsylvanla (No. 119) January term, 1912, whicU was duly argued. That 
court bas recently rendered a décision confirming the judgment of the lower 
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court and holding that thé deed from the husband and wife Is sufflcient 
to pass tltle f ree from the effect of the bankruptcy proceedings, and free from 
any contingent interest or ownership therein by the trustée in bankruptcy 
in the event of the bankrupt survivlng his wife. The trustée In bankruptcy 
thereupon brought his pétition in the District Court of the United States, 
settlng forth the proceedings in the state courts, and averring that although 
it might be the law of Pennsylvauia that the bankrupt by jolning in a deed 
wlth his wife could convey an absolute title to the purchaser free from 
any clalm by the bankrupt in case he surviv«d his wife, y et nevertheless 
the fédéral court had jurlsdlction to restrain the bankrupt from executing 
any sueh deed, or In any manner attempting to convey his right and title 
in the said properties, which the petitioner alleged had now passed to his 
trustée in bankruptcy ; and then praying for an order to restrain the 
sald bankrupt, either alone or In conjunction with his wife, from selling, 
or attempting to sell, his right and title in said properties to any pur- 
chaser. This pétition has been referred by the court to this référée with 
an order to ascertain and report the facts, together with the testimony, his 
findlng, and recommendations thereon within 10 days. 

"What are the rights of the parties under the law of Pennsylvanla ? 
In McCurdy & Stephenson v. Canning, 64 Pa. 39, it was decided under the 
act of 1848 (P. Lp. 536) a purchaser at sherlfCs sale under a judgment 
against a husband of his interest in real estate held with his wife by en- 
tiretles cannot recover possession as tenant in common wlth the wife dur- 
ing her life, for the reason that the wife was entltled to physical posses- 
sion of the whole of the land during the joint lives of herself and her 
husband. The ground of the décision was In effect that to glve possession 
of the whole with a stranger would be a possession which she could not 
enjoy. The court declared that the property could not be rented and a 
moiety and the rents paid to the wife, as that would deprive her of her 
estate and give her another of inferior value. 

"The opinion of Jud?e Thayer in McCurdy & Stephenson v. Canning, 
supra, has been consistently foUowTd. The trustée In bankruptcy appeared 
before the orphans' court of Philadelphia county, who were adjudlcating 
Meyer's estate, and claimed half of the fund before the court on the ground 
that the Act of June 8, 1893, § 1 (P. L. 344), had entlrely destroyed estâtes 
by entlrety, that the tltle of Beihl and his wife was as tenants lu common, 
and that the husband's half interest had under the bankruptcy passed to 
the trustée. The orphans' court denied the clalm ; and on appeal the Su- 
prême Court decided that the act of 1893 did not change the nature of the 
wife's estate, nor destroy the légal unity of the relation fcetween husband 
and wife, and consequently dld not abolish estâtes by entireties exlsting 
between husband and wife. 'In estâtes of this kind,' says .Tudge Stewart, 
'the husband and wife are not joint tenants or tenants in common, but 
both are selsed of the entirety per tout et non per my. As a conséquence 
neither can dispose of any part wlthout the consent of the other, but the 
whole must remain to the other. It foUows that the interest of the ap- 
pellant In the fund in dispute is at most a contingent one ; he Is not per- 
sonully a substitute for the husband and cannot be; hls right to the use 
and enjoynient of any part of the fund must await the happening of the 
contingency of the husband survivlng the wife. Until that happens the wlfe's 
right to the enjoyment of the whole may not be disputed by any one claim- 
ing under the husband.' Meyer's Estate No. 1, 232 Pa. 89, 81 Atl. 145, 36 
L. R. A. (N. S.) 205. 

"In an appeal by the husband and wife from that part of the same de- 
cree which requlred of them security for the payment over to the trustée 
in bankruptcy of one-half the fund in the event of the husband surviving 
the wife, the court said: 'Being an estate by entireties, neither the husband 
nor wife could under any circumstances require an accounting by the other, 
nor could either restrain the other against consumlng more tlian an equal 
part. The effect of requiring security as a condition of the wife's enjoy- 
ment of her estate would be to restrain the consumption by her of her own 
property In order that her husband's credltors might be protected. She re- 
ceived the estate on no such condition. It is hers to consume if she so 
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désires. The husband would be powerless to prevent It by légal proceedings, 
and those çlaiming under hlm bave no higher rights.' The decree of tbe 
orphans' court was modlfled by strlking therefroni tbe order for security 
for the protection of tbe trustée in bankruptcy. Meyer's Estate No. 2, 232 Pa. 
95, 81 Ati; 147. 

"The trustée In bankruptcy, as herelnbefore recited, came before the 
court of eominon pleas No. 1, Philadelphia county, with a bill in equity to 
restraln the husband and wife t'rom alienating the property, and upon the 
décision of the court of eommon pleas against him appealed to the Suprême 
Court. Argument waa had on March 21, 1912, and the opinion of the Su- 
pteme Court was thereafter delivered by Stewart, J. After deflning estâtes 
by entlreties and distinguishing the case of Fleek v. Zillhaver, 117 Pa. 213, 
12 Atl. 420, the court said: 'The fact that we hâve hère a référée or as- 
signée In bankruptcy adds nothing to the complication. Any one clalming 
an interest in the premises through such an offleer would be in exactly the 
same position as a purchaser at sherifPs sale. The same results must f ol- 
low whether the attenipted severance of the title is by the assignée or sherifC. 
We may therefore disregard the bankruptcy feature of the case and address 
ourselves to the naked question whether under a joint conveyauce from 
husband and wife the purchaser wlll take the estate dlvested of separate 
liens acquired against either, if any.' Then admitting that Fleek v. Zlll- 
liaver, supra, establlshed the fact that judgment obtained against the hus- 
band mlght be a lien, the Suprême Court declded that this lien could only 
be upon the realization of the expectancy, and that it dld not interfère 
with the valldity of a conveyance by the husbaud and wife to a thlrd per- 
son. 'The owner of such a lien,' says Judge Stewart, 'must hold it sub- 
jcct to îts possible extinction in either of two events, the predecease of 
the husband, or the aliénation of the estate by the joint action of the par- 
ties.' The judgment of the lower court was aiflmied." 

The référée thereupon reportée! that the pétition should b> dis- 
missed, and the trustée has brought the matter before the court by ex- 
ception. There is, I think, one sufHcient reason for approving the ref- 
eree's recommendation ; but I may préface what I hâve to say on that 
subject by a few gênerai remarks. 

It is easy to understand why dififîculties hâve been encountered by 
the courts in deahng with the estate by entireties. This "vénérable 
and unique common-law estate," to use Mr. Justice Stewart's phrase, 
is founded upon the fiction that husband and wife are one person and 
not two; but it is nevertheless conceived of as giving the entire inter- 
est in the whole property, not to the two jointly, but simultaneously to 
each, and as giving it without possibility of severance. Thèse com- 
pletely interfused interests cannot be divided by partition ; neither 
owner can dispose of it except as a whole, and neither can dispose of 
it without the concurrence of the other. But, from another point of 
view, each has only an expectancy, for, upon the death of one, the 
other takes the whole in severalty, not by survivorship, but by the 
original title. Of course, it is possible to reason about such a perplex- 
ing abstraction, and rules hâve been gradually evolved to govern the 
necessarily conflicting interests that are thus compelled to live together 
without the possibility of divorce. But, as may be supposed, while 
thèse rules may be the resuit of reasoning in forms of the syllogism, 
they are apt to be artificial, and sometimes they lead to a contradiction 
in terms. For example : Each of thèse curious tenants owns what 
may be a valuable interest, but cannot exercise the most distinctive 
characteristic of ownership — the power of disposition. The husband 
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owns the entire estate, but so does the wife, and therefore if he should 
be permitted to sell it he would be selling her property. Nor may he 
incumber it, except contingently — since incumbrance may be the first 
step to a sale, and this would be to pledge her property to his credit- 
ors. Nor may his creditors seize it by any process of the law, for she 
owns it ail, and, unless he survives her, it will never be either at his 
disposai or at theirs. And this catalogue of difficulties could easily be 
extended, if it were necessary to exhibit more plainly the peculiar 
structure that has been built on the foundation of pure fiction. The 
Suprême Court of Pennsylvania, in four opinions recently delivered 
during the litigation over this very estate, has said, I think, ail that 
need be said on the subject. See Meyers' Estate No. 1, 232 Pa. 89, 81 
Atl. 145, 36 L. R. A. (N. S.) 205 ; Meyers' Estate No. 2, 232 Pa. 95, 
81 Atl. 147; Weiss v. Beihl, 2.32 Pa. 97, 81 Atl. 148; and Beihl v. 
Martin, 236 Pa. 519, 84 Atl. 953. I shall merely add that, while the 
estate by entireties is undoubtedly highly artificial, the courts during 
many years hâve elaborated it, hâve defined its qualities, and hâve 
made it a rule of property. If it 'is to be disturbed, the Législature 
and not the courts should disturb it, so that vested rights may not be 
interfered with. I do not agrée that the Pennsylvania décisions hâve 
left the subject in uncertainty, and as satisfactory évidence upon this 
point I refer to the cases that hâve just been cited. 

It is clear, I think, from the foregoing remarks, that the trustée 
has never been actually or constructively in possession of the estate in 
controversy. And, not being Mrs. Beihl's husband, he has no présent 
right to the possession, and cannot hâve. But — and this is the suffi- 
cient reason for denying the pétition — ^he is already clothed with ail 
the interest the bankrupt could hâve conveyed to him at the date of 
the adjudication, and a restraining order now would therefore be su- 
perfluous. Whatever title the bankrupt had then has already passed 
from him by opération of law, and — on his own account, and for his 
own benefit — he has no longer anything to convey. It might do no 
harm, indeed, to restrain him formally from an act that he is already 
unable to do ; but it would be a mistake to regard his interest only, 
and to overlook his wife's. So far as she is concerned, I certainly hâve 
no power to make an order that would interfère with her right to dis- 
pose of her own property, and I shall not attempt to do so. What was 
his interest is now his trustee's. 

The recommendation of the référée is approved, and the pétition is. 
refused. 
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GBAT V. LOUISyiIiLE & N, R. CO. 

(circuit Oonrt, E. D. Tennessee. April 3, 1912.) 

No. 1,529, at Law. 

1. Mastiîr and Servant (| 111*) — Safett Appliancb Act — Defïctivb Cabs — ■ 

Removal fbom Switoh to Repaib Shops. 

A car contalning Interstate commerce after having arrlved In the yard 
ajt destination preparatory to being transported to the prlvate svvitcli 
track of the consignée was rendered détective by one of tlie couplers be- 
ing Jerked ont, and the car left at one end wlthout a coupler that would 
' Crperate automatically. Wlthout beIng repaired, It was transported to 
the prlvate switch to be unloaded, and, after being unloaded, défendant 
prepared to remove it to its shops for repairs, and for that purpose at- 
tempted to couple it to another car standing on the switch which was 
In good order, and was' likevvise to be removed to the railroad yards for 
gênerai uses, and at the tlme Vvas attached to a switch engine. While 
plalntiffi's Intestate was engaged in attemptlng to make a chain conpllng, 
the engine and car were shoved back against the defective car, and in- 
testate was caught and killed. Held, that such movement of the car on 
which the coupling had been destroyed was in violation of the Safety 
Appliance Act (Act March 2, 1803, c. 196, 21 Stat. 531 [U. S. Comp. St. 
1901, p. 3174]). 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
215-217, 255; Dec. Dig. § 111.*] 

2. Railroads (§ 229*) — Régulation — Safety Applianoe Act -^ Private 

switches. • 

Where a private switch leading to a mlll was used by défendant rail- 
road Company in transporting cars in Interstate commerce to and from 
the mill, as they were consigned, tvîth the rail road's own englnea and 
crews, such track constltuted a. "railroad" and a part of defendant's line 
to which the Safety Arvpliance Act (Act March 2, 1893, c. 196, 2T Stat. 
531 [U. S. Comp. St 1901, p. 3174]) was applicable. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
I 229.» 

For other définitions, see Words and Phrases, vol. 7, pp. 5899-5908; 
vol. 8, pp. 7777-7778.] 

At Law. Action by J. R. Gray against the Louisville & Nashville 
Railroad Company. On plaintiff's motion for a new trial. Granted. 

This suit was brought by the plaintlfC, a citizen of Tennessee, as admin- 
istrator, against the Louisville & Nashville Railroad Co., a citizen of Iven- 
tucky, and an Interstate carrier of frelght and passengérs, to recover $20,- 
000.00 damages for the: deaith of the plaintiff's intestate, who was kllled 
while In the employment of the défendant as a switchman, by reason of 
the defendant's alleged non-compliance with the provisions of the Fédéral 
Safety Appliance Act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. 
St. 1901, p. 3174]). At the trial It was shown that the défendant had re- 
ceived In its yard at Knoxville, Tennessee, a box car loaded with cotton, 
which had corne from another state consigned to the Brookside Mills, whose 
plant was located in the êuburbs of Knoxville, adjoinlng the defendant's 
Interstate Une of rallway, and about two miles distant from the K:noxville 
yard. While this box car was being swltched in the Knoxville yard prepara- 
tory to being transported to the Brookside Mills, one of the drawheads and 
couplers was jerked ont, and the car left at one end wlthout a coupler which 
would operate automatically. Wlthout being repaired, however, the box car 
was transported to the Brookside Mills to be unloaded, and was there 
placed for that purpose on a prlvate switch track belonglng to the Brook- 

*For other cages ses same toplc & § numbes in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Biçle MlIls, whlch conneeted wlth the ûefendant's line and extended to the 
warehouse of the Brookslde Mills on its property, and which was used by 
the défendant in delivering freight to the Brookside Mills, under an arrange- 
ment the terras of which Jid net appear. After this box car had been un- 
loaded and while It was standing on thls swltch track witb several other 
cars, the défendant prepared to remove it to its shops for repairs apd for 
that purpose attempted to couple It to another car standing on this swltch 
track, whlch was in good order and was llkewise to be removeU from the 
swit^-h track to the defendant's yard for gênerai usea, thls other car being 
at the time attached to the switch eugine. Whlle the plaintiff's intestate 
was engaged in attempting to make this chain coupUng, under the orders 
of the conductor, the engine and car to whlch he was attempting to make 
the coupllug were shoved back agaiust the détective box car, and plaintiff's 
intestate was caught between the two cars and kllled. The court, on the 
defendant's motion, granted peremptory instr^etlons in its favor, on the 
ground that the box car In question was not subject to the Safety Appliance 
Aet while belng used upon a private swltch track of the Brookside Mills, 
whlch was not a part of the Une of the defendant's railway. The plaintifl 
moved for a new trial. 

Pickle, Turner & Kennerly, of Knoxville, Tenn,, for plaintiff. 
J. B. Wright and J. G. Johnson, both of Knoxville, Tenn., for de- 
fendant. _. ,„ . ,, u..„.,, • 

SANFORD, District Judge. [1] 1. It is clear that under the 
undisputed facts of this case the movement of the defendant's 
car on which the coupling apparatus had been destroyed and 
which was about to be attached to another car and removed to 
the repair shops was in violation of the Safety Appliance Act, 
under the doctrine of St. Louis Ry. Co. v. Taylor, 210 U. S. 281, 
28 Sup. Ct. 616, 52 L. Ed. 1061 ; Chicago Ry. Co. v. United States, 
220 U. S. 559, 31 Sup. Ct. 612, 55 L. Ed. 582; Delk v. Railway Co., 
220 U. S. 580, 31 Sup. Ct. 617, 55 L. Ed. 590; Southern Ry. Co. v. 
United States, 222 U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72, and South- 
ern Ry. v. Snyder (C. C. A. 6) 187 Fed. 492, 109 C. C. A. 344, pro- 
vided the Safety Appliance Act applied to the car while being handled 
on the switch track of the Brookside Mills. The case clearly does not 
corne within the exception to the gênerai rule stated in Southern Ry. 
Co. v. Snyder, supra, since at the time it had not been withdrawn from 
connection with vehicles in commercial use, but was on the contrary 
On this side track in connection with other vehicles in commercial use, 
and was being attached to another car in such commercial use prepara- 
tory to its removal. 

[2] 2. I am furthermore of opinion, after careful considération, 
that the ground upon which peremptory instructions were given in this 
case, namely, that the Safety Appliance Act did not apply to this car 
while on the switch track of the Brookside Mills, was erroneous. It 
appears, at least by inference, that there was some arrangement by 
which the défendant was permitted by the Brookside Mills to use this 
switch track in its Interstate business, bringing in upon this track, un- 
loading and removing therefrom cars containing Interstate freight con- 
signed to the Brookside Mills. In the récent case of Philadelphia R. 
Co. V. United States, 191 Fed. 1, 111 C, C. A. 661, it was held by the 
Circuit Court of Appeals for the Third Circuit that where a railroad 
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Company operated its trains engaged in interstate commerce with its 
own engines and crews over the tracks of another company under a 
contract between them, such other tracks are a part of its line within 
the meaning of the Safety Appliance Act and its amendments so as 
to require cars operated upon them to be equipped with safety appli- 
ances as therein required. The doctrine of this case, in my opinion, 
is controlling in the case at bar. Furthermore the Hepburn amend- 
ment of 1906 (Act June 29, 1906, c. 3591, 34 Stat. 584 [U. S. Comp. 
St. Supp. 1911, p. 1285]) to the Interstate Commerce Act (Act Feb. 
4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]) 
provides that the term "railroad" as used in the Act shall include "ail 
the road in use by any corporation operating a railroad, whcther own- 
ed Or operated under a contract or agreement or lease, and shall also 
include ail switches, spurs, tracks and terminal facilities of every kind 
used or necessary in the transportation of the persons or property 
designated herein." In United States, v. Geddes, 131 Fed. 452, 65 C. 
C. A. 320, it was held by the Circuit Court of Appeals for this Cir- 
cuit that the Interstate Commerce Act and the Safety Appliance Act 
were in pari materia to such an extent that the définition of interstate 
commerce given in the Interstate Commerce Act should be followed 
in construing the Safety Appliance Act. By a parity of reasoning I 
am of opinion that the définition of a railroad given in the Hepburn 
amendment is to such extent in pari materia with the Safety AppH- 
ance Act that the line of the carrier's railway referred to in the Safety 
Appliance Act should be construed according to the définition of a 
railroad in the Hepburn amendment to the Interstate Commerce Act. 
This is especially true in view of the fact that the; Safety Appliance 
Act is a remédiai statute, to be so construed as to accomplish the in- 
tent of Congress (Johnson v. Southern Pac. Co., 196 U. S. 1, 25 Sup. 
Ct. 158, 49 L. Ed. 363; United States v. Central R. Co. [D. C] 157 
Fed. 893), and that its provisions "should not be taken in a narrow 
sensé" (Schlemmer v. Railroad Co., 205 U. S. 1, 10, 27 Sup. Ct. 407, 
408 [51 L. Ed.' 681]), nor its undoubted humanitarian purpose frit- 
tered away by judicial construction. United States v. Railroad Co. 
(D. C.) 149 Fed. 486. 

I therefore conclude that the car in question must be deemed to 
hâve been subject to the provisions; of the Safety Appliance Act under 
the facts in évidence, and that for the reasons aboyé stated the court 
was in error in granting peremptory instructions in the défendant' s 
favor. 

The plaintiff's motion for a new trial will accordingly be granted. 
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VEARIEL V. UNITED ENGINEERING & i'OUNDRY 00. 

(District Court, N. D. Ohio, E. D. March 27, 1912.) 

No. 8,190. 

Removal of Causes (§ 49*) — Separable Controversies — Master and Serv- 
ant. 

Slnce an action cannot be malntalued in Ohio against an employer and 
employé jointly for négligence oï the employé, based on the doctrine of 
respondeat superior, an action by a citizen of that state against two de- 
fendants, an employer and employé, the employé, but not the employer, 
being a citizen, based on such négligence, involves a separable contro- 
versy, whlch the employer is entltled to remove to a fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 95- 
99 ; Dec. Dlg. § 49.* 

Separable controversy as ground for removal of cause, see notes to 
Kobbins v. EUenbogen, 18 0. C. A. 86 ; Mecke v. Valleytown Minerai Co., 
35 C. C. A. 155 ; Pollitz v. Wabash R. Co., 100 C. C. A. 4.] 

At Law. Action by Thomas Veariel against the United Engineer- 
ing & Foundry Company. On motion by plaintiff to remand the cause 
to a State court. Motion overruled. 

W. S. Anderson & Son and E. H. Moore, both of Youngstown, 
Ohio, for plaintiff. 

Hine, Kennedy & Manchester, of Youngstown, Ohio, for défendant. 

DAY, District Judge. This matter arises on motion to remand by 
the plaintifï. This motion asks this court to remand this case to the 
court of common pleas. The sole reason relied upon, although others 
are expressed in the motion, is this : That the action is brought and 
is pending, against two défendants jointly upon a joint cause of ac- 
tion, and one of them is a résident and citizen of Mahoning county, 
Ohio, and the controversy is not separable, as appears from the face 
of the pétition, and that said cause was improperly removed into this 
court. 

It appears that the United Engineering & Foundry Company is a 
citizen and résident of the state of Pennsylvania, and that Clyde Mor- 
ris is a citizen of Mahoning county, Ohio, and that the plaintiff is 
a citizen andi résident of the state of Ohio; that the action was com- 
menced in the common pleas court of Mahoning county by the plaintiff 
against the United Engineering & Foundry Company alone, on the 
29th day of May, 1908. 

This case was removed to the Circuit Court of the United States 
for the Eastern Division of the Northern District of Ohio in April, 
1911. The same was voluntarily dismissed by the plaintiff. Where- 
upon the présent action was immediately brought in the common pleas 
court of Mahoning county, and subsequently removed by the United 
Engineering & Foundry Company. The pétition for removal recites 
the fact that the joinder of the défendant Clyde Morris as a party 
défendant was made merely for the purpose of defeating petitioner's 
right of removal, and that no cause of action exists as against him. 

■•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Questions of removal hâve been very frequently considered by the 
Suprême Court of the United States in a number of récent décisions. 
The latest one is the case of Southern Railroad Co. v. Miller, 217 U. 
S. 209, 30 Sup. Ct. 450, 54 L. Ed. 732. That case establishes the 
doctrine that, for the purpose of determining the removability of a 
cause, the case must be deemed to be such as the plaintiff has madie it 
in good faith in his pleadings. Now it appears from an examination 
of the transcript that, when the case was filed in the common pleas 
court of Mahoning county, it was demurred to by the United Engi- 
neering & Foundry Company on the ground and for the reason that 
there was a misjoinder of parties défendant. For some reason or 
other this demurrer was never passed upon by the state court. 

Now, if, under the law of Ohio, this joinder of parties défendant 
is proper, then this case is not separable, and cannot be removed into 
the fédéral court. It naturally follows that if, under the law of Ohio, 
the joinder of parties défendant is improper, then this cause of action 
contained in the pétition is separable, and in so far as the United En- 
gineering & Foundry Company is concerned can be removed to this 
fédéral court. 

It appears to me from an examination of the pétition that the plain- 
tiff endeavors to maintain an action jointly against the master and 
servant for the wrongful and négligent act of the servant, and that 
the master's liability arises for such wrongfur and négligent act of the 
servant solely from the relationship between them under the doctrine 
of respohdeat superior. Inasmuch as the Suprême Court of the state 
of Ohio has decided in the case of French, Administrator, v. Central 
Construction Co. et al., 76 Ohio St. 509, 81 N. E. 751, 12 L. R. A. 
(N. S.) 669, that such an action cannot be maintained, it is apparent 
to me that the joinder of parties défendant was improper. And this 
appears from the face of the plCadings and from the case as the 
plaintiff states in his pétition. 

Taking this view of the situation, the motion to remand will be over- 
ruled. 
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LAUBSCHER v. FAY. 

(District Court, N. D Oliio, E. D. January 24, 1912.) 

No. 8,014. 

1. Courts (| 311*) — Fédéral Courts — Jurisdiction — Citizenship — Parties 

— Admi nistb atob. 

Under Gen. Code Otiio, § 10,772, providlng that actions for wrongful 
deatb shall be for the exclusive beneflt of the wife or husband and chil- 
dren of the person killed, and must be brought In tlie name of the Per- 
sonal représentative of the deceased person, such personai représentative 
is not a mère nominal part}', but the real party designated by statute, 
so that his citizenship, and not that of the benefleiaries, is to be con- 
sidered in determining whether the action présents a controversy between 
citizens of a state and a foreisn state, eitizens or subjects, so as to con- 
fer jurisdiction on the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 858; Dec. Dig. 
§ 311.* 

Diverse citizenship as ground of fédéral jurisdiction. see notes to Shipp 
V. Williams, 10 C. C. A. 249; Masou v. Dullagham, 27 C. C. A. 298.] 

2. Executors and Administeators (§§ 87, 456*) — Actions — Compromise — 

COSTS. 

Under Gen. Code Ohio, § 10,772, providlng that an action for wrongful 
death niust be brought in tbe name of the decedent's Personal représen- 
tative, such représentative bas authority to compromise the suit or to 
dismiss it, and is responsible for his actions and for costs. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 323, 384^392 ; Dec. Dig. §§ 87, 456.*] 

At Law. Action by G. A. Laubscher, as administrator of the es- 
tate of Fredericlc Treichel, deceased, against W. H. Fay. On motion 
for a new trial. Sustained. 

R. B. & A. G. Newcomb, of Cleveland, Ohio, for plaintifï. 
R. E. McKisson, of Cleveland, Ohio, for défendant. 

DAY, District Judge. The question hère presented arises on a mo- 
tion for a new trial. G. A. Laubscher was the administrator of the 
estate of Frederick Treichel, deceased, and Laubscher, the admin- 
istrator, is a résident and citizen of the state of Ohio. Paulina Trei- 
chel, widow, and the surviving children of Treichel, are aliens and 
subjects of the Czar of Russia, and résidents of the state of Ohio. 
The défendant, W. îî. Fay, is a citizen and résident of the state of 
Ohio. So the only question which I will consider, and which is here- 
in considered, is whether this court lias jurisdiction of this action un- 
der section 1 of the Act of March 3, 1875, c. 137, 18 Stat. 470 (U. 
S. Comp. St. 1901, p. 508). 

In order that the court may hâve jurisdiction under this act, it is 
necessary that the controversy be between citizens of a state and a 
foreign state, citizens or subjects. 

It is conceded by counsel for plaintiff in their brief that the only 
question therefore is whether the administrator is the real party in 
interest or a mère nominal party who prosecutes the action on behalf 
of the widow and children of the deceased. The right of action in 

•For other cases see same toplc & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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this case is predicated upon tlie Ohio statutes relating to wrongful 
death, being sections 10,770 to 10,773 of the Ohio General Code, and 
formerly known as Rev. St. §§ 6124 to 6135, inclusive. Section 10,772 
reads in part as follows: "Such actions shall be for tlie exclusive 
benefit of the w^ife or husband, and children. * * * j(- niust be 
brought in the name of the personal représentative of the deceased 
person." 

[tj 2] Now it is claimed that the beneficiaries under the statute are 
the real parties in interest, and that the fédéral jurisdiction based 
upon diverse citizenship has relation to the citizenship of the real par- 
ties in interest, and not to that of a niere nominal party, and that the 
plaintiff administrator is a mère nominal party. I do not think that 
the plaintiff is a mère nominal party. He is the real party designated 
by statute. He is the active party. He has the power of compromis- 
ing this suit or of dismissing it, and is responsible for his actions. 
Popp V. Cin. H. & U. Ry. Co. (C. C.) 96 Fed. 465; Harper v. Rail- 
road Co. (C. C) 36 Fed. 102; Coal Co. v. Blatchford, 11 Wall. 172, 
20 L. Ed. 179; Knapp v. Railroad Co., 20 Wall. 117, 22 L. Ed. 328; 
Chappedelaine v. Dechenaux, 4 Cranch, 306, 2 L. Ed. 269 ; Childress 
v. Emory, 8 Wheat. 642, S L. Ed. 705 ; Clarke v. Mathewson, 12 Pet. 
164, 9 L. Ed. 1041; Bonnafee v. Williams, 3 How. 574, 11 L. Ed. 
732; Osborn v. Bank, 9 Wheat. 738, 6 L. Ed. 204; Irvine v. Lowry, 
14 Pet. 298, 10 L. Ed. 462; Rice v. Houston, 13 Wall. 66, 20 L. Ed. 
484; Davis v. Gray, 16 Wall. 220, 21 L. Ed. 447; Florida v. Anderson, 
91 U. S. 676, 23 L. Ed. 290; Walden v. Skinner, 101 U. S. 589, 25 
h. Ed. 963 ; Davies v. Lathrop (C. C.) 12 Fed. 353 ; Shirk v. City of 
La Fayette (C. C.) 52 Fed. 857; Reinach v. Railroad Co. (C. C.) 58 
Fed. 33; Morris v. Lindauer, 4 C. C. A. 162, 54 Fed. 23; Bangs v. 
Eoveridge (C. C.) 60 Fed. 963 ; Pennington v. Smith, 24 C. C. A. 145, 
78 Fed. 399. 

The case cited in 96 Fed. 465, involves the considération of the 
same statutes herein involved, and was a cause of action arising in the 
Southern District of Ohio, decided in May, 1899, by Judge Thomp- 
son. It is well established that the personal représentatives stand 
upon their own citizenship in the fédéral courts, irrespective of the 
citizenship of the persons whom they represent. Continental Ins. Co. 
v. Rhoads, 119 U. S. 237, 7 Sup. Ct. 193, 30 L. Ed. 380; Shirk v. 
City of La Fayette (C. C.) 52 Fed. 857. 

I am of the opinion that the plaintiff by reason of his citizenship 
has no right to resort to the jurisdiction of the court. The laws of 
the State of Ohio inVest in him, and in him alone, the légal right to 
bring this action as administrator, and as administrator he is liable 
for the costs of the action and must administer the estate as I hâve 
before indicated. 

Taking this view of the question raised, the motion for new trial 
is sustained. 
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BEACH FRONT HOTEL CO. v. SOOY.t 
(Circuit Court of Appeals, Third Circuit. July 22, 1912.) 
No. 42 (1,605). 

1. Navigable Watees (§ 46*) — Beaoh IjAnd — Obdinart High-Wateb Mask 

— Question fob Juby. 

In e.iectment to recover land along an océan beach, évidence held to 
justify submission to tUe jury of tlie question of ttie location of ordinary 
bigh-water mark witli respect to certain lots conveyed to defendaut's 
grantor. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dig. §§ 283- 
291, 293 ; Dec. Dig. § 46.*] 

2. EsioPFEL (§ 22*) — Bt Deed— Maps Referred to. 

Where a map or plat of land is referred to in a deed as containing a 
description of tlie land, the map or plat may become in law a part of 
the deed, and the parties be estopped froni deuying the correetness of 
such portions of the map or plat as are involved In or essential to the 
description of the property. 

[Ed. Note, — For other cases, see Estoppel, Cent. Dig. §§ 27-51; Dec. 
Dig. § 22.*] 

8. Estoppel (§ 22*) — Bt Deed — Map Referred to. 

A map referred to in a deed may serve as évidence of the location and 
surroundings of the property to be conveyed, without operating as an 
estoppel. 

[Ed. Note.— For other cases, see Estoppel, Cent Dig. §§ 27-51; Dec. 
Dig. i 22.*] 

4. Estoppel (§ 22*) — Bt Deed — Référence to Plat— High-Water Mark — 
Estoppel. 

Where a deed of certain beach lands referred to a plat as showlng the 
gênerai location of the land but did not refer to certain curved Unes 
thereon as indicating the Unes of high and low water, the grantee and 
his Ruccessors in title were not estopped by the plat to claim that the 
lands conveyed extended to high-water mark, and were therefore riparlan 
or littoral. 

[Ed. Note. — For other cases, see Estoppel, Cent Dig. §§ 27-51; Dec. 
Dig. § 22.*] 

6. Deeds (§ 119*) — Shore Lines — Map — Question fob Jurt. 

Where a deed to certain shore lands referred to a map containing 
curved Unes apparently Indicating the lines of high and low water, but 
no référence was made in the deed to such lines nor were they neces- 
sarlly connected wlth the description of the premises conveyed, such Unes 
could at most serve as presumptive, but rebuttable, évidence that at 
the time of the exécution of the deeds the ordinary hlgh-water mark of 
the océan did not encroach on any of the lots described therein; what 
the lines indieated, and, if intended to show the lines of high and low 
water mark, how far they were reliable, being for the jury. 

[Ed. Note. — For other cases, see Deeds, Cent Dig. §§ 342, 343; Dec. 
Dig. § 119.*] 

6. Estoppel (| 32») — Bt Deed — Exient. 

Where certain deeds described the land as beglnning at an avenue and 
running back 130 feet to a 15-foot street, and the description, the haben- 
dum, and spécial warranty indieated an intention that the grantee should 
acquire from the grantor and hold the whole of the lots as described 
and specially warranted, the deeds, at most operated to estop the gran- 
tee and his successors from clalmlng that the ordinary high-water mark 

•For other cases see came topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
197 F. — 56 t Rehearlng pendlng. 
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of the océan encroached on any part of the lands described thereln, and 
did not opéra te as, an estoppel to bar them from clalming ttiat the océan 
at ordinary high tide touched the northwesterly side of the avenue in 
front of the lots, although not crossing the boundary line. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 81; Dec. Dig. 
§ 32.*] 

7. NAVIGABLE WaTEBS (§ 44») — ACCBETION. 

Where the océan at ordinary high tide touched certain lots belonging 
to défendant along their entire front, it was immaterial on the question 
of defendant's right to land formed in front of the lots by accretiou to 
what extent the océan encroached upon the lots. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 260- 
278,281,282; Dec. Dig. § 44.*] 

8. New Teial (§ 49*)— Jury — Misconduct. 

The fact that, after the rendltion of a verdict in favor of défendant, he 
Invited the jurymen or caused thém to be invited to dine with liim at a 
small supper partaken. of openly in a public restaurant at an early hour 
of the evening, and without any drink stronger than tea or coffee, while 
blameworthy, did not coustltute ground for a new trial. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 97-99; Dec. 
, Dig. i 49.*] . ■ ' 

In Error to the Circuit Court of the United States for the District 
of , New Jersey. 

Ejectment by the Beach Front Hôtel Company against Richard R. 
Sooy. A judgment was rendered in favor of défendant, and plain- 
tiff' brings error. Affirmëd. 

Hejary F. Stockwell, of Camden, N. J., and Gilbert Collins, of 
Jersey City, N. J. (Bleakly & Stoçkwell, of Camden, N. J., and Collins 
& Corbin, of Jersey City, N. J., on the brief), for plaintiff in error. 

George A. Bourgeois, of Atlantic City, N. J., and Robert H. Mc- 
Carter, of Newark, N. t. (Bourgeois & Coulomb of Atlantic City, N. 
J., and McCarter & English, of Newark, N. J., on the brief), for 
défendant in error. 

Before GRAY, Circuit Judge, arid BRADFORD and McPHER- 
SON, District Judges. 

BRADFORD, District Judge. This writ of error was taken to re- 
verse a judgment rendered on the verdict of a jury for the défend- 
ant in an action of ejectment brought by the Beach Front Hôtel Com- 
pany, hereinaf ter referred to as the plaintiff, against Richard R. 
Sooy, hèreinafter referred to as the défendant, to regain possession 
of a certain lot of ground in Océan City, Cape May County and State 
of New Jersey. The lot is described as follows: 

"Béginning at a point in the middle of Atlantic avenue, at the distance of 
two hundred (200) feet, southwestwardly from the southwesterly line of Sixth 
Street ; thence extending along the middle Une of said Atlantic avenue south- 
westwardly, three hundred and thirty (330) feet to where the middle line of 
said Atlantic avenue intersects the middle line of Seventh street; thence 
southeastwàrdly, at right angles to Atlantic avenue, between parallel Unes 
of that wldth, one of whlch said parallel Unes runs along the middle line of 
Sëventh Street aforesald, thë distance of nine hundred (900) feet, more or 
less, to the high water mark of the Atlantic Océan." 

•For other casefs sec iaœe topic & § numBbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The territory included within the limits of Océan City, formerly 
known as Peck's Beach, was acquired by the Océan City Association, 
a corporation of New Jersey, in 1879 and 1880, under and by virtue 
of sundry deeds of conveyance and assurances. That association 
October 28, 1905, executed a deed to Reeves H. Isard purporting to 
convey to him in fee a tract of land including the premises in dis- 
pute, and thereafter on the same day Isard and his wife executed a 
deed to the Océan City Hôtel & Development Co., a corporation of 
New Jersey, bearing the sanie date and purporting to convey in fee 
to it the same lands and premises mentioned and described in the 
deed to Isard. Thereafter the Océan City Hôtel & Development Co. 
executed a deed bearing date November 13, 1909, purporting to con- 
vey in fee to the plaintiff the land in controversy. In ail the above- 
mentioned deeds the lands therein described so far as embracing the 
premises in dispute were bounded on the northwest by the central 
line of Atlantic avenue and on the southeast by the Atlantic Océan. 

The défendant claims title to the premises in dispute as an accre- 
tion to certain other lands mediately acquired by him from the Océan 
City Association, formed by the receding of the Atlantic Océan. 
It appears from the record that WilHam Lake, a surveyor, made May 
22, 1880, a survey of Peck's Beach, known as the map of 1880, which 
was filed in the clerk's office of Cape May county June 9, 1880. 
In making his map Lake laid out the territory delineated on it in 
blocks and numbered lots, and streets and avenues. The Océan City 
Association executed July 26, 1880, a deed to Charles Matthews, 
purporting to convey to him in fee lot No. 985 on the northwesterly 
side of Atlantic avenue between Sixth and Seventh streets, and 
executed September 4, 1882, another deed to Matthews purporting 
to convey tô him in fee lots Nos. 987, 989, 991, 993 and 995, on the 
northwesterly side of Atlantic avenue between the above-mentioned 
streets. The above lands so conveyed to Matthews July 26, 18S0, 
and September 4, 1882, were contiguous and directly behind the 
lands in dispute. They were described as beginning on the north- 
westerly side of Atlantic avenue, each lot being fifty feet wide and 
extending northwestwardly between lines parallel to Sixth street 
and along the northeasterly side of Seventh street one hundred and 
thirty feet to a fifteen feet wide street. Matthews executed April 
10, 1883, a deed purporting to convey to the défendant in fee ail 
the above six lots. Notwithstanding the fact that the conveyances 
from the Océan City Association to Matthews and from Matthews 
to the défendant particularly described the lands as bounded by the 
northwesterly side of Atlantic avenue and running thence north- 
westwardly to the fifteen feet wide street, and referred in express 
terms to the filed map of the Océan City Association, delineating the 
blocks, lots, streets and avenues therein called for, the défendant as- 
serts that his title extends to lands beyond and eastwardly of the 
confines of Atlantic avenue, including the premises in dispute. To 
support this claim the défendant contends that at the time of the 
conveyance of lot No. 985 to Matthews July 26, 1880, the ordinary 
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high-water mark of the Atlantic Océan extended across and eut off 
the front of that lot, thus making him a littoral or riparian proprietor, 
and further, that the océan thereafter receded, uncovering land in 
front of that lot, the title to which land gained by accretion vested 
in the défendant as grantee of Matthews. A similar contention is 
made by the défendant with respect to lands gained by accretion in 
front of the remaining lots Nos. 987, 989, 991, 993 and 995. 

[1,2] While the assignments présent many alleged errors, the 
central and controlling point in the case is whether the court be- 
low was or was not justified by the évidence in leaving to the jury 
the détermination of the question of the location of ordinary high- 
water mark of the océan with respect to the lots mentioned in the 
deeds to Matthews. Evidence was admitted on the part of the de- 
fendant tending to show that the ordinary high-water mark of the 
océan, many years before the exécution by the Océan City Associa- 
tion of the deed of October 28, 1905, to Isard under which the plain- 
tif? mediately claims title to the lands in controversy, and at and 
after the exécution by that association of the deeds of july 26, 1880, 
and September 4, 1882, to Matthews for the six above-mentioned 
lots on the northwesterly side of Atlantic avenue, crossed ail of those 
lots. If such was the fact, Matthews as a riparian owner acquired 
by accretion the premises in question and the défendant subsequently 
succeeded to his rights, to the exclusion of any and ail claim as- 
serted by the plaintifï. But it is contended on the part of the latter 
that the plaintiff, having shown a proper paper title to the premises 
in question, the défendant was estopped by the map of 1880, ex- 
pressly referred to in the deeds to Matthews, from showing that he 
was a riparian proprietor. Each of the two deeds describe by num- 
ber and location with respect to Atlantic avenue and Sixth street the 
lots purporting to be conveyed as delineated in "Section A on the 
plan of lots of the said Océan City Association," and there are on the 
copy of the plan in évidence two curved lines which may or may not 
represent the belt of the océan beach between high and low water 
mark, as it existed when the map was made and the deeds executed 
by the Océan City Association to Matthews. But there is no dés- 
ignation on the map of the nature of thèse curved lines nor any 
statement of what they were intended to indicate. The plaintifï urges 
with much stress that, the deeds to Matthews having referred to the 
map of 1880 as showing the location of the lands purporting to be 
conveyed thereby, that rnap was adopted by and became part of the 
deeds, and that the défendant as grantee of Matthews is estopped 
from claiming that at the time of their exécution he was a riparian 
proprietor. Undoubtedly a map or plat may become in law a part 
of a deed when referred to therein as containing a correct descrip- 
tion of the property to be conveyed, and the parties may be estopped 
from denying the correctness of such portions of the contents of the 
map as are involved in or essential to the description of such prop- 
erty. In Jefferis v. East Omaha Land, Co., 134 U. S. 178, 10 Sup. 
Ct. 518, 33 E. Ed. 872, the court said: 
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"It is a familiar rule of law, that, where a plat is referred to In a deed as 
containing a description of land. the courses, distances, and other particulars 
appearlns upon the plat are to be as much regarded, 1d ascertalning the true 
description of the land and the intent of the parties, as if they had beeu 
expressly enumerated In the deed." 

[3-6] So a map referred to in a deed may serve as évidence of 
the location and surroundings of the property to be conveyed, with- 
out operating as an estoppel. In the présent case an estoppel is 
claimicd by the plaintifï on the ground that the curved Unes on the 
map of 1880, apparently indicating the lines of high and low water, 
conclusively estabHsh as against the défendant that Matthews under 
whom he claims did not become a riparian proprietor by virtue of 
the deeds of July 26, 1880, and September 4, 1882. But no référence 
is made in the deeds to such curved Hnes nor are they necessarily 
connected with the description of the premises conveyed. Such lines 
could at most serve as presumptive, but rebuttable, évidence that at 
the time of the exécution of those deeds the ordinary high-water 
mark of the océan did not encroach upon any of the six lots de- 
scribed therein. What the curved lines indicated, and, if intended 
to show the lines of high and low water mark, how far they were re- 
liable, were matters for the jury. And such we understand to be 
the doctrine which has been judicially applied in New Jersey with 
respect to the curved lines in question. Océan City Hôtel Co. v. 
Sooy, T7 N. J. Law, 527, 73 Atl. 236. In the above case the Court 
of Errors and Appeals while holding that the map and deeds to Mat- 
thews were évidence as to the location of the high-water mark of 
the océan relative to the lands described in those deeds, held that they 
were not conclusive as to such location. An estoppel is also claimed 
by the plaintifï on the ground that the description in the deeds to 
Matthews négatives ail idea that the ordinary high-water mark en- 
croached upon any of the six lots mentioned therein. It is true 
that, in those deeds the lots are described as beginning on the north- 
westerly side of Atlantic avenue and running back one hundred and 
thirty feet to a fifteen-feet wide street. Hère was a spécifie point 
of beginning and a spécifie depth of lot. And each of the deeds 
purported to confer upon Matthews as party of the second part the 
right — 

"to hâve and to hold the said lots or pièces of ground * * • uuto the 
said part}- of the second part, hls helrs and assigns, to the only proper use, 
benefit and behoof of the said party of the second part, hls helrs and assigns 
forever." 

And each of the deeds contained a spécial warranty as follows : 

"And the said Océan Glty Association for themselves, and thelr suecessors 
do by thèse présents covenant, grant and agrée to and with the said party 
of the second part, his helrs and assigns, that they, the said Océan City 
Association and thelr suecessors, ail and slugular, the heredltaments and 
premises hereinabove described and granted, or mentioned and intended so 
to be. with the appurtenances, unto the said party of the second part, his 
hoirs and assigns, against them, the said Océan City Association, and their 
suecessors and against ail and every other person or persons whomsoever 
làwfully clalming or to claini the same, or any i)art thereof, by, from or un- 
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der them or any of them; shall and will, subject as aforesald, warrant and 
foreyer défend." 

[7] It thus appears by the description, the habendum and the spé- 
cial warranty that it was the intention and understanding of the par- 
ties that Matthews should acquire from the Océan City Association 
and hold not only a part but the wholè of the lots as described and 
speçially warranted. The provisions of the deeds seem inconsistent 
with the idea that at the time of their exécution the ordinary high- 
watér mark encroached upon the lots or any of them. In New Jer- 
sey the gênerai rule is well settled by j'udicial décisions that private 
rîpàrian ownership does not extend beyond ordinary high-water mark 
of the océan, and that the beach beyond that mark is owned by the 
State, arid consequently in the absence of a grant by the state is not 
the subject of private ownership by riparian proprietors. If, how- 
ever, it be assumed that the contents of the deeds were such as to 
estop Matthews and the défendant as his grantee from claiming that 
the ordinary high-water mark crôssed any portion of the land de- 
scribed therein, that neçe&sarily would be the full extent of the es- 
toppèl; for the extrême southeasterlyboUndafy was the northwest- 
erly side of Atlantic avenue. Under the circumstancés no estoppel 
could operate to bar Matthews or the défendant from claiming that 
the océan at ordinary hig^h tide touched the northwesterly side of 
Atlantic avenue along the front of ail the lots although not crossing 
that boundary line. And if it did so touch that line Matthews, to 
whose rightS the defendaitt has succeeded, was a riparian proprietor, 
and as such entitlèd to the premises in dispute as an accretion, and 
the défendant was entitlèd to show that the océan at ordinary high 
tide extended to the northwesterly side of Atlantic avenue although 
the évidence might incidentally show that the océan at such a tide 
substantially encroached' 'Upon the lots. If the océan at ordinary high 
tide touched the lots along their entire front it is whoUy immaterial 
on the question of accretion to what extent it encroached upon them. 
Thus the doctrine of estoppel, if from the description, the habendum 
and the spécial warranty it has any application to this case, could 
not operate to the préjudice of the défendant or enure to the bene- 
fit of the plaintiff. In Océan City Association v. Sooy, 77 N. J. 
Law, 527, 72> Atl. 236, the court said: 

"It Is obvlous that the mère fact that a street is referred to as a boundary 
and Is dellneated upon a map Indicates nothing as to the title to the land 
covered by the street, for the tltle to the street mlght well be in a third par- 
ty, and y et the street properly he dellneated upon a map and referred to in 
a conveyance between other parties. • • » The estoppel does not go as 
far as clalmed by the plaintiff in error, and it was doubtless for this reason 
that this court in a similar case artsing out of this very map, did not con- 
sider the fact that a lot was bounded upon a street as conclusive upon the 
question whether or not the Une of high water reached the lot as described 
by metes and bounds." 

The cases relied upon by the plaintiff in support of its contention 
that an estoppel exists against the défendant by reason of the réf- 
érence in the deeds to Matthews to the map of 1880 are différent in 
their facts and prihciples from and hâve no application to thîs case. 
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Evidence was admitted touching the préparation of the map, its re- 
liability, and the physical location of the lots conveyed to Matthews 
in their relation to the line of ordinary high water. And the jury 
was instructed that the map was évidence and its weight was for their 
détermination, regard being had not only to delineations thereon but 
the testimony relating to the manner and circumstances under which 
it was made. The court below pointedly said to the jury: 

"In the settlement of this controversy, the flrst question for your déter- 
mination will be whether the line of ordinary high tide at the times the 
Océan City Association conveyed to Matthews, at the dates mentioned in 
1880 and 1882, was on the lots then conveyed to hlm. That Is, whether it 
covered not only the vvhole of the lands withln the Unes of Atlantic avenue, 
If extended, but actually washed to or on the Matthews lots theinselves, and 
ail of them. If it did, the défendant is entltled to a verdict of not guilty of 
the trespass and ejectment laid to its charge ; and if it did not, the plalntlfC 
is entltled to a verdict that the défendant is guilty of the trespass and eject- 
ment laid to its charge. * * • I shall not attenipt to deal wlth the facts 
in détail in this case. Their détermination, and the credibllity of the wit- 
nesses, rests solely vylth you, and you should deal Wlth that subject-matter 
as intelllgently and carefuUy as you possibly can. • • * i ought to say, 
however, that maps which hâve been made for the purpose of thls or any 
préviens trial of the issue now presented are not évidence ; they are merely 
illustrative and serve to clarify the testimony of the witnesses. What bas 
just been said, however, does not relate to the filed maps of the Oceau City 
Association or to the Matthews survey. Thèse are évidences of a high char- 
acter, not only because they were made by a prior owner through whom, In 
effect, both parties elalm, but the Matthews. deeds speciflcally refer to them, 
that Is to the Océan City Association maps. You will, therefore, carefully 
study thèse maps and the évidence relating to them, bearing in mind they 
were made before thls controversy arose. They apparently show land in 
front, unplotted land. Does that mean, gentlemen, land flowed by the high 
water, ordinary line of high tide, or not? You will consider that map in con- 
nection wlth Mr. Lake's testimony, the man who made it, and in doing so, 
while you consider whether there is unplotted ground there, you will also 
consider what he said wlth relation to some wavy Unes placed on the map. 
In which, if I recall the substance of the testimony, the line indlcatlng the 
océan line had no significance other than it was Intended to indicate that the 
océan lay In that direction, that is, eastwardly of the lots." 

[8] The above-quoted portion of the charge dealing with the most 
vital point in the case certainly could not afford the plaintiff any 
reasonable ground of complaint. There are forty-five assignments 
of error which need not be considered seriatim or in détail. The 
forty-fourth assignment is mainly to the effect that the court below 
erred and committed an abuse of judicial discrétion in dismissing 
the application of the plaintiiï for a new trial made on the ground 
that after the rendering of the verdict the défendant invited or caused 
to be invited the jurymen to dine with him, which they did, the de- 
fendant paying for the dinner. With respect to this incident the 
court below in denying the application used the following language 
which meets with our entire approval: 

"But notwithstanding the blameworthy character of the conduct In ques- 
tion, it is impossible to see hpw or why It corrupts or talnts the verdict. 
There is not the sUghtest évidence or suggestion of pre-arrangement or con- 
cealment about the matter. The invitation and its acceptance, so far as ap- 
pears, were absolutely spontaneous. It is not in character unlike the conduct 
of a défendant, who, upon the announcement of a verdict of acquittai, rushes 
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forward, shakes hands wlth and thanks the jurors. The supper was a sim- 
ple affair, pai'taken of openly ta a public restaurant, at an èarly hour in the 
evening and without any drink stronger than tea or coffee." 

The first assignment dealing with the question of estoppel, the 
weight bf the évidence, etc., has been sufficiently covered by what bas 
hereinabove been said. We deem it unnecessary to diScuss any of 
the remaining assignments, as we are satisfied that whatever error 
they may set forth is not of a character to require or justify a re- 
versai of the judgment below. For the reasons given the judgment 
below is affirmed with costs. 



THE S. V. LUCKENBACH. 

THE OTTA. 

(Circuit Court of Appeals, Second Circuit. May 13, 1912.) 

Nos. 212, 213. 

1. Collision (§ 83*)— Stbam Vessels Meeting — Mutual Faults. 

A collision in upper New York Bay, near the eastern edge of the au- 
chorage grounds, in a fog, between the steamshlps Otta, passing down, 
and Luckenbach, passing up, held due to the faults of both vessels in 
going at too high speed; the Otta also being in fault for failing to 
Sound fog signais, or to stop on hearing or seelug the Luckenbach ahead, 
as Tequired by article 16 of the Inland Rules (Act June 7, 1897, c. 4) 
30 Stat. 99 (U. S. Cpmp. St. 1901, p. 2880), and the Luckenbach for being 
on the wrong side of the channel. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 156, 167, 175; 
Dec. Dig. § 83.* 

Collision rules, speed of steamship in fog, see note to The Niagara, 28 
C. C. A. 532.] 

2. Collision (§ 154*) — Suits fob Damages^Costs. 

The expense of taking photographs §howing injuries to a vessel in col- 
lision and for interpreter's fées neeessary to obtaln the testimony of 
foreign vvitnesses hcld properly taxable in a suit for collision. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 308; Dec. Dig. 
§ 154.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by Lorentz W. Hansen, managing 
owner of the steamship Otta, against the steamship S. V. Luckenbach, 
Edgar F. Luckenbach, and others, claimants, and cross-libel by such 
cîaimants against the Otta. Decree dividing the damages, and li- 
belant appeals. Modified and aiîfirmed. 

See, also, 197 Fed. 893. 

On appeal by Lorentz W. Hansen, libelant, managing owner of 
the steatnship Otta from a decree holding the Otta and the Lucken- 
bach both at fault for a collision which occurred during a fog, in 
the upper Bay of New York at or near the eastern boundary of the 
gênerai anchorage which lies south of the Statue of Liberty. 

•For other cases see saroe topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Haight, Sanford & Smith (Charles S. Haight and Clarence Bishop 
Smith, of counsel), for the Otta. 

Wallace, Butler & Brown (James K. Symmers, of counsel), for the 
Luckenbach. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

^COXE, Circuit Judge. [1] On April 4, 1910, between 1 and 2 
o'clock in the afternoon, the steamship Luckenbach from Porto Rico 
was proceeding up the harbor of New York destined for Pier 26, 
Brooklyn. She is 400 feet long and 41 feet beam and was loaded at 
the time of the collision, her draft being about 24yo feet. The 
weather was foggy and the tide flood; the set of the tide was, how- 
ever, somewhat counteracted by a North River freshet prevailing at 
the time. 

The Luckenbach left quarantine at 12:50, the fog growing some- 
what thicker as she proceeded. The story of the collision as told by 
her master is briefly as follows: 

The Luckenbach passed bell buoy No. 121/2 about 400 feet to the 
westward. On passing the buoy she straightened on her course N. 
E. by N. The regular channel as far north as Governor's Island is 
about five-eighths of a mile wide. On account of the fog, the Lucken- 
bach was going dead slow. Those on board could see about two 
ship's lengths ahead. They were blowing fog signais every minute. 
The master and second ofïïcer were on the bridge and there were 
two lookouts stationed on the forecastlehead. She kept her course of 
N. E. by N. until about four minutes before the collision. This 
course would hâve kept her well to the eastward of the center line of 
the channel and about 500 feet from the easterly line of the channel. 
Had she maintained this course, if the same is correctly plotted on 
the chart "Otta's Exhibit No. 1," a collision with a vessel west of 
the center channel line would bave been impossible. The change 
that she made was to N. E. 1/2 N. The master says in explanation 
of the change : 

"Well, I can't tell exaetly. I thouglit I probably appeared to be too much 
to the westward, as I coiild see — I began to see the shlps on the anchorage 
ground on the west slde." 

The new course had the tendency to bring him further to the east- 
ward. He says he was intending to go around the north end oi Gov- 
ernor's Island into the East River. He saw the Otta about 1,000 
feet distant on his starboard bow coming down the river on a par- 
allel course, so that if she had kept her course the two vessels would 
hâve passed starboard to starboard with 100 feet of water between 
them. He heard no signal from the Otta. The instant he saw her he 
reversed his engines and stopped, went full speed astern and blew 
the backing signal of three blasts. When he first saw the Otta she start- 
ed to blow one whistle, continued to blow it and came to port swinging 
at full speed to westward directly across the Luckenbach's bow. The 
Luckenbach was backing away from the Otta at full speed, when the 
Jatter struck a glancing blow right across the Luckenbach's stem. 
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The account of the collision given by thé master of the Otta, briefly 
stated, is as f oilows : 

At about 11 :40 a. m., April 4th, the Otta, a steamer about 325 feet 
in length, left Yonkers unioaded, destined for Philadelphia, where she 
expected to procure a cargo. From Yonkers to the Battery was 
misty and somewhat foggy but land could be seen on both sides of 
the river. At about 1 :10 the Otta got down abreast of the Btatue 
of L,iberty, which was plainly visible and those on the bridge could see 
objects half a mile distant. Passing the Statue of Liberty, the Otta's 
master saw several anchored vessels on his starboard side and he 
passed a ferryboat which was coming up. In addition to the pilot, 
the chief ofificer was on the foreçastle ; the quartermaster was at the 
wheel and the master was on the Upper bridge with the pilot, who 
gave the signais. When in the vicinity of the Statue, the vessel was 
proceeding at half speed. After exchanging signais with the ferry- 
lîoat the Luckenbach was sighted right ahead about half a mile dis- 
tant. The Luckenbach blew one whistle and the Otta answered with 
one and put her wheel hard aporf; at full speed ahead. As she came 
on she blew two or three whistles, "or two or three times the same 
whistle," The Luckenbach did not answer thèse signais, but when 
she came up close, about a ship's length away, she blew three whistles. 
The Otta's engines werje put full speed ahead, so that the vessel would 
answer her helm quickly and sheer to starboard. The Luckenbach 
did not change her course exceot to.go in the opposite direction from 
the one indicated by his whistle. As the Otta swung to starboard, 
the Luckenbach continued to swing towards her. After the Lucken- 
bach's three blasts, the Otta's wheel was put hard astarboard just be- 
fore the collision to swing her stern to starboard and ease off the 
blow which was then inévitable. She was struck on her port quarter 
about 20 feet from her stern. 

The collision broke the Otta's port rudder-chain and' she drifted to 
the southward so near to the Frieda which was at anchor to the 
westward of the channel, that the latter ship got her fenders ready, 
fearing a collision. 

Thèse statements of the masters are corroborated by the members 
of the crews of the respective vessels. They cannot be reconciled, 
both cannot be true, and yet it is not necessary to find that either 
crew has committed perjury. The -vvell known loyalty of seamen for 
their own ship is both natural and praiseworthy. It leads them uncon- 
sciously to' espouse the caUse of the vessel that carries them Not 
only the crew', ' but passengers also are imbued with the same spirit 
and seldorri see négligence in the navigation of the vessel on which 
they are temporarily embarked. In such cases it is necessary to bave 
recourse to extrinsic évidence and to weigh the presumptions drawn 
from undisputéd facts. No matter which of the above versions is 
considered,' it is absolutely certain that such an accident could not 
hâve taken pla.ce; on a bfight, clear day. There was nothing unusual 
in wind ôr tide and if the atmosphère had been clear, so that the 
vessels could see each other four or five miles distant, in a deep 
channel over half a mile wide, a collision at or west of thé western 
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boundary of the channel could only be accounted for upon the theory 
that the navigators on both of the vessels had suddenly become insane. 

There can be no doubt that a fog existed.' The question of its den- 
sity is the one upon which the witnesses disagree. The f act that such 
a collision occurred ofïers strong presumptive évidence that it was 
dense enough seriously to interfère with navigation. The prépondér- 
ance of testimony sustains this view. Like most fogs, it varied in 
density, lifting at times and again shutting down. We hâve no doubt 
that the situation was one requiring the greatest care and the constant 
sounding of fog signais, by bell and whistle, and most of the vessels 
in the vicinity recognized this fact. 

The officiai report of the weather observer at New York states 
that the fog which had previously been lisrht became dense at 1 :20 
p. m. and so continued until 2 :30 p. m. The witnesses, stationed as 
they were at différent points, differ as to the density of the fog, but 
ail agrée that it existed and that it was more or less a menace to safe 
navigation. 

In such circumstances it is the duty of vessels to proceed with the 
greatest caution and to give fréquent warning signais. Article 16 of 
the act of June 7, 1897 (30 Stat. 99, c. 4 [U. S. Comp. St. 1901, p. 
2880]), provides: 

"Every vessel shall, In a fog, mist, falling snow, or heavy rainstonns, go 
at a moderate speed, havlng careful regard to the existing circumstances and 
conditions. A steani vessel hearing, apparently forward of lier beam, the 
fog signal of a vessel the position of which is not ascertained shall, so far as 
the circumstances of the case admit, stop her engines, and then navigate 
with caution until danger of collision is over." 

The Otta was at fault for not complying with this rule. She does 
not prétend that she blew fog signais after passing the Liberty Stat- 
ue. Her obligation to do this was, perhaps, increased because she 
was originally painted white and this had! changed to a lead color 
which is difficult to detect in a fog. We cannot crédit the statement 
of the Otta's pilot that he sighted the Luckenbach when she was half 
a mile away, first, because his conduct thereafter was inconsistent with 
having seen her at so great a distance, and, second, because it seems 
most improbable that the collision could hâve happened if they had 
received such timely warning. The fact is that when he first sighted 
the Luckenbach, the danger was so imminent that his first impulse 
was to stop and he actually sent an order to that effect, but before 
it could be executed, he changed it to an order for full speed ahead 
and immediately ported his helm and then hard aported it. This 
does not indicate the calm and deliberate judgment of a pilot with 
ample time to consider a maneuver, but indicates rather that he was 
confronted with a sudden péril and became confused in its présence. 
His first impulse was the correct one. Had he stopped, the collision 
would not hâve occurred. If the vessels were meeting on parallel 
courses, each having the other a point and a half on her starboard 
bow, it was the pilot's duty to give two short blasts of his whistle, 
starboard his helm and pass starboard to starboard. 
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Article' 18, rule 1, provides: 

"But if the courses of sueh vessels are so far on the starboard of each 
other as npt ,to be considered as meeting head and- head, elther vessel shall 
immediately giye two short and distinct blasts of her whistle, wliich ttie 
other vessel. shall ànswer promptly by two similar blasts of her whistle, and 
they shall pass oh the starboard side of each other." 

That the Luckenbach should hâve blown a single blast passing signal 
seems mpst,extraordinary andi makes the fault of thc: Otta in mistak- 
ing the Luckenbach's fog signal for a passing signal more apparent. 
We are unable to make the Otta's navigation square with the pru- 
dence which should govern human conduct in such a crisis. The 
Luckenba.ch was not blow'ing passing signais and the Otta should hâve 
known this. Éven after it was apparent that the Luckenbach did 
not understand the Otta's proposai, the latter kept on full speed di- 
rectly across the former's bows. The Otta vf^s not navigated vi^ith 
prudence or good judgment. She should hâve known that the Luck- 
enbach's long blasts were fog signais and she should! bave reversed 
and stopped before she got into the jaws of collision. 

The Luckenbach, according to her witnesses, was prpceeding at slow 
speed, makihg 21/2 to 3 miles an hour through the water. Hère chief 
engineer says that: 

"We were running slow, maybe a couple of minutes and then stoppiiig and 
then going ahead slow for a couple of minutes or so and then stopping again." 

This testimony is inconsistent with the undisputed fact that the 
Luckenbach left Quarantine at 12:50 and the collision occurred at 
1:30, or 40 minutes thereafter. In other words, she made about 41/2 
miles in 40 minutes, or about 600 feet per minute. This can hardly 
be considered moderate speed in such a fog as was then prevailing. 

When the Luckenbach passed buoy No. I2V2 she was about a ship's 
length from the easterly edge of the channel. She then took a 
compass course of N. E. by N. which, had she maintained it, would 
hâve kept her on her own side of the channel and would hâve made the 
collision on the westerly side of the channel impossible. That it oc- 
curred there and very near to the extrême westerly side, if not actual- 
ly on the anchorage ground, we hâve no doubt. The Luckenbach 
evidently got ofif her course and drifted over to the left-hand side 
of the channel where she had no right to be. It is not necessary to 
review the testimony which leads us to the conclusion that the colli- 
sion occurred on the westerly side of the channel. It is enough to 
refer to the testimony from the Ikalis and Frieda, which were an- 
chored with about 900 feet of water between them, well over on the 
anchorage ground and west of the channel. After the collision the 
Otta became unmanageable, her rudder chain being broken, and she 
drifted helplessly down so near the Frieda that there was danger of 
collision; she passed near the Ikalis and finally came to anchor close 
under the latter's starboard quarter, near the westerly line of the 
channel. Thèse physical facts make it impossible to find that the 
collision occurred on the easterly side of the channel and outweigh 
ail the théories and presumptions advanced on behalf of the Lucken- 
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bach to the effect that she was not out of her course when the colli- 
sion occurred. 

The négligence of the Luckenbach in getting so far out of her 
course is alone sufficient to condemn her. Had she navigated with 
prudence, slowing down to bare steerage way and paying proper at- 
tention to fog signais on land and water, she would not hâve gotten so 
far from her proper course. Being on the west side of the channel 
in the track taken by outgoing vessels, the danger of collision was 
greatly enhanced. 

The controversy is unusually perplexing, owing to the large num- 
ber of witnesses and the sharp conflict upon the many vital questions 
of fact, but our examination leads us to the conclusion reached by 
the district judge that both parties were at fault. 

[2] We think the items of $20 paid for photographs and $20 paid 
for interpréteras fées should be allowed. There is no better way of 
giving the court exact knowledge of the extent and character of the 
injury in collision cases than by presenting photographs of the in- 
jured vessel. They show at a glance what pages of testimony could 
not so well portray. The interpreter's fées were also a proper and 
necessary disbursement. W'ithout his services the court would hâve 
been deprived of the benefit of the Norwegian witnesses. 

Thèse items should be allowed and the decree as so modified is 
affirmed without interest pending appeal, and with half cost of cer- 
tifying and printing record to the appellant. 



THE S. V. LUCKENBACH. 

THE OTTA. 

(Circuit Court of Appeals, Second Circuit. May 28, 1912.) 

Nos. 212, 213. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 
See, also, 197 Fed. 888. 

Haight, Sanford & Smith (Charles S. Haight and Clarence Bishop 
Smith, of counsel), for appellant. 
Wallace, Butler & Brown, for appellees. 
Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. An appeal in admiralty being considered in this 
circuit a new trial, parties not appealing may ask for affirmative re- 
lief. If a party does ask for it in this court, he will be treated in re- 
spect to costs and interest as if he had actually appealed. In this case 
there was a decree in the District Court for divided damages, which 
had been affirmed, except in two trifling particulars. The owner of 
the steamer Otta appealed and paid for printing the record. Upon 
the argument, the owner of the steamer Luckenbach, which did not 
appeal, contended that the decree should be reversed as to it, and 
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the steamer Otta held solely at fault. Therefore the owner of the 
Luckenbach must pay one-half the expansé of taking the appeal paid 
by the owner of the Otta. No costs of this court to either party (The 
Jason, 178 Fed. 414, 101 C. C. A. 628), and no interest to the owner 
of the Otta, in whose favor the balance of damages was, after appeal 
taken (The Rebecca Clyde, 12 Blatchf. 403, Fed. Cas. No. 11,622; 
The C. P. Raymond (C. C.) 36 Fed. 336; The Express, 59 Fed. 476, 
se. G. A. 182). 



SMITH V. FARBBNFABRIKEN OF ELBERFBLD CO. 

(Circuit Court of Appeals, Sixtli Circuit. July 18, 1912.) 

No. 2,320. 

Clebks op Courts (§ 52*) — Clebks of Circuit Courts or Appeals — Duties 

' AND ■ FeËS. 

Act Feb. 13, 1911, c. 47, § 1, 36 Stat. 901 (U. S. Comp. St. Supp. 1911, 
p. 275), providing for the printlng of transcrlpts by the appellant or 
piaintiff In errer in any cause "wherein the final judgment or decree is 
soiight to be reviewed on appeal to, or by writ of error from a United 
States Circuit Court of Appeals," should be construed as intended to 
abolish the supervision fee of the clerk of the appellate court in cases 
to whleh it applies; but it cannot be held to apply to an appeal from an 
order granting a preliminary injunction on motion and affldavits. 

[Ed. Note. — For other cases, see Olerlis of Courts, Cent. Dlg. §§ 78, 79; 
Dec. Dig. § 52.*] 

In Equity. Suit by Farbenfabriken of Elberfeld Company against 
Albert C. Smith. Défendant appeals from an order granting a pre- 
liminary injunction. On motion to dispense with clerk's supervision 
fee. Denied. 

Henry C. Wâlters, of Détroit, Mich., for appellant. 
Allan H. Frazer, of Détroit, Mich., and Anthony Gref, o£ New 
York City, for appellee. 

Before WARRINGTON, KNAPPEN, , and DENISON, Circuit 
Judges. 

PER CURIAM. Several questions hâve arisen regarding the ap- 
plication of the Act of February 13, 1911 (Act Feb. 13, 1911, c. 47, 
36 Stat. 901 [U. S. Comp. St. Supp. 1911, p. 275]), in connection 
with rule 23 of this court, requiring the clerk to prépare an index 
and supervise the printing of the record, and in connection with the 
table of fées (150 Fed. cxxxix, 79 C. C. A. cxxix), providing a fee 
of 25 cents a page therefor. Our rulings on thèse matters hâve 
bèen Without opinion, and it seems proper to state them in connec- 
tion with the présent motion. 

In an oral opinion by Judge Severens, we expressed our unwilling- 
ness to adopt the practice of the Second circuit announced in Coïts, 
etc., Co. v. N. Y., etc., Co., 186 Fed. 625, 108 C. C. A. 489, and we 
held that the statute should be construed as intending to abolish the 

•For otber cases see same topio & § nwmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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clerk's supervision fee, and was capable of interprétation broad 
enough to accomplish that resuit in the cases to which it applied. 

However, in section 1, pertaining to review proceedings in this 
court, the statute purports to cover only cases "wherein the final 
judgment or decree is sought to be reviewed on appeal to or writ of 
error from" this court. Obviously, it does not apply to review by 
other methods, nor of other than "final judgments or decrees," nor 
by other courts than this. 

The question next arose in an appeal by the défendant below from 
the usual decree in a patent case sustaining the validity of the patent, 
awarding an injunction and ordering an accounting. It is well settled 
that, as a matter of strict définition, such a decree is not final, but 
is interlocutory. However, it is a decree made upon what is commonly 
called a final hearing, on pleadings and proof s ; if on such hearing 
the decree is for the défendant, it is final in every sensé; and, eveii 
if for complainant, it is not uncommonly thought of and spoken of 
as a final decree. Thinking that the statute should hâve as libéral 
a construction as its language permits, we concluded that such a 
decree was within- its contemplation. 

In the next matter, the appeal was from an adjudication in bank- 
ruptcy. This seemed to be a final judgment within the fair meaning 
of that phrase, and we accordingly applied the statute. 

We now hâve a case where the court below, upon motion and affi- 
davits and before the taking of any proofs, awarded a preliminary 
injunction, and where défendant bas appealed under section 129 of 
the Judiicial Code (Act March 3, 1911, c. 231, 36 Stat. 1134 [U. 
S. Comp. St. Supp. 1911, p. 194]). We are unable to see how such 
an order can be brought within the définition of the statute, by any 
permissible liberality of construction. Such an order is not final, 
from any point of View or for any purpose. The statute can hâve 
no application, and the clerk of this court apparently must account 
to the department for the supervision fee in such case. Re Bradford 
(C. C. A. 6th Cir.) 139 Fed. 518, 71 C. C. A. 334. 

Our attention is called to the fact that the transcript bas already 
been printed pursuant to the provisions of a rule of the District Court 
which purports to cover the printing of "ail transcripts or records 
on appeal or writ of error." It goes without saying that, in so 
far as the rule of the District Court goes beyond tbe statute, it 
cannot supersede the rule of this court and the schedule fixed by 
the Suprême Court. Doubtless the rule was inadvertently made 
somewhat broader than the statute. 

The. motion is denied. 
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In re OLASBEEG et al. 

(Circuit Court of Appeals, Second Circuit Aprll 8, 1912.) 

No. 167. 

Bankruptcy (§ 407*) — Dischargb — Grounds fob Refusins. 

Delay by a bankrupt in bringing on for hearing bis application for dis- 
charge, wblch was flled in due timè, while he was in contempt of court 
for not complying with an order to turn over money, wbich was after- 
ward modifled and complled wlth, is not a légal ground for refusing bina 
a discbarge, where no objections were flled. 

[Ed. Note.— For otber cases, see Bankruptcy, Cent. Dlg. §§ 729-731, 
' 737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.»] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Morris Glasberg, Samuel Glasberg, and Larcy 
Levine, individually and as members of the firm of Glasberg Bros. 
& Levine, bankrupts. Appeal by Samuel Glasberg from an order dis- 
missing his application for discharge. Reversed. 

H. & J. J. Lesser (Jacob J. Lesser, of counsel), for appellant. 
Herman H. Oppenheimer, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. It appears that the bankrupt, Samuel Glas- 
berg, filed his application for a discharge within the time limited by 
section 14 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
550 [U. S. Comp. St. 1901, p. 3427]). No spécifications against the 
discharge hâve been filed by creditors. The pétition for a dis- 
charge was dismissed on the sole ground that the "bankrupt, Sam- 
uel Glasberg, was guilty of unreasonable delay and gross lâches in 
bringing on his pétition for discharge to be heard before this court." 

The record shows that the bankrupt had been declared in contempt 
of court in not paying over certain moneys directed to be paid, but 
on June 23, 1911, an order was made relieving him of the contempt 
upon the payment to the trustée of $350. The order provides that: 

"The sald Samuel Glasberg be released and relieved from the provisions 
of the order entered hereln adjudging hlm and the other bankrupts in con- 
tempt of court for falling to comply with an order to turn over, made hereln, 
with the same force and efCect as if the said Samuel Glasberg had fuUy com- 
plled therewlth." 

The payment of the $350 was duly made and on August 15, 1911, 
the référée made a certificate as follows : 

"And I hereby further certify and report that so far as appears by the 
record hereln said bankrupt, Samuel Glasberg, bas in ail thlngs conformed 
to the requirementa of the United States Bankruptcy Act, and bas committed 
none of the offenses and done none of the acts prohiblted in subdivision 'b' 
of section 14 of said act, and is in my opinion entitled to his discharge." 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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On the 23(1 of August, 1911, on motion of certain creditors, the 
pétition for a discharge was dismissed; on the ground of lâches in 
bringing it on for hearing and on October 23, 1911, an order to this 
efïect was entered. 

It will be seen, therefore, that eight days after the bani<rupt had 
obtained the referee's certificate of conformity, the motion was made 
to dismiss his pétition and was granted the same day. While he was 
in contempt of court, and before he had obtained the referee's cer- 
tificate, the bankrupt could not bring his pétition on for hearing with 
any expectation of success. After the contempt was removed, he 
was met almost immediately by the pétition to dismiss. 

Delay in bringing on the hearing is not a ground for refusing a dis- 
charge found in the act. It specifically enumerates what the grounds 
are and this is not one of them. Assuming that the District Court 
may make rules requiring a speedy hearing, we are unable to find that 
it has donc so. At least, there is no rule which applies to the présent 
case. Rule 20 (Bankruptcy Forms, Hagar & Alexander, 612) relates 
to the first meeting of creditors, the examination of the bankrupt, and 
the completion thereof before the application for discharge is filed. 
There is no prêteuse that this rule was not fuUy complied with. Rule 
21 provides for the hearing of spécifications filed in opposition to the 
discharge. As no spécifications were filed, this rule is inapplicable. 

We are of the opinion that the dismissal of the pétition for a dis- 
charge upon the ground stated was not warranted by the law or the 
rules and that the order should be reversed. 



MINE & SMELTBR SUPPLY CO. v. BRAECKEL CONCEXTilATOR 

CO. et al. 

(District Court, W. D. Missouri, S. W. D. Jiily 8, 1012.) 

No. 1,^0. 

1. Patekts (§ 327*) — SuiTS fob Ikpbi.n'ce.ment — Pkior Décisions. 

While the obligation of comity as api^lied to patent cases is not Impera- 
tive, it is something more than eoiu-tesy, since it has a Mub.stautial value 
in securing uniformity of décision. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ «20-625; Dec. 
Dig. § 327.*] 

2. Patents (§ 328*) — Valiuity and Infkiîjoeme.xt — Amekdmext of Applica- 

tion. 

ïhe Wilfley patent. No. 590,675, for an ore concentrator, discloses pat- 
enta lile novelty and invention and a very hlgh degree of utility, and is 
not invalid because of amendments made to the spécification and claiuis 
while the application was pending in the Patent Office not shown to hâve 
beeu verifled ; sucli amendments havliig been well withiii the original 
invention as shown by the dravvings and therefore within the scope of 
the original oath and by way of amplification of description. Clalms 1, 
2, and 7 also held infringed. 

3. Patents (§ 109*) — Validity — Amendment of Application. 

In determining whether matter introduced into an appiieation for a 
patent by way of amendment is new matter, the original drawings are 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
197 F.— 57 
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to be understood with such variations in form, sbape, and proportions 
as common sensé and mechanlcal skill in the art would suggest. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 152; Dec. Dig. 
I 109.* 

Amendment of application for patent, see notes to Oleveland Foundry 
Co. V. Détroit Vapor Stove Ce, 68 0. C. A. 239; Hestonville, M. & F. 
Pass. Ry. Oo. v. McDuffee, 109 O. C. A. 613.] 

In Equity. Suit by the Mine & Smelter Supply Company against 
the Braeckel Concentrator Company and O. W. Dunham. On final 
hearing. Decree for complainant. 

A. E. Spencer, of Joplin, Mo., and George L. Hodges and D. 
Edgar Wilson, of Denver, Colo., for complainant. 

Paul Bakewell, of St. Louis, Mo., and H. S. Miller, of Joplin, 
Mo., for défendants. 

VAN VALKENBURGH, District Judge. This is a bill for in- 
fringement of claims 1, 2, and 7 of letters patent No. 590,675, issued 
September 28, 1897, for new and useful improvements in ore con- 
centrators. It contains the usual prayer for injunction, accounting, 
and damages. The défenses, upon which the défendants rely, in the 
order in which they will be considered, are: 

(1) That as to the défendant Dunham, therfe is no proof in sup- 
port of the allégations of the bill that he is connected in any way with 
the alleged infringement. 

(2) That the, patent in suit, as to ail the claims in issue, is desti- 
tute of patentable novelty and invention. 

(3) "Tliat In respect to the alleged Invention or inventions the subject-mat- 
ter of claims 1, 2, and 7, as a référence to the file wrapper and contents of 
the Wilfley patent in suit wUl show, the conditions and requirements of the 
law (see paragraph 2 of the answer) vi^ere not coinplied with in this, that, 
after the original application had been filed in the United States IPatent 
Office, substantial and material changes were made both in the spécifications 
and claims, describing and claimlng in the aniendments to the spécification 
and claims substantial departures from the thlng described and claimed in 
his original application, without aceompanylng thèse substantial aniendments 
to the spécification and claims by a new oath, by reason of which, in accord- 
ance with the doctrine laid down by the Suprême Court in Steward v. Ameri- 
can Lava Co., 215 U. S. 161-168 [30 Sup. Ct. 46, 54 L. Ed. 139], the patent 
in suit, especially as to claims 1, 2, and 7 (the claims in Issue), is vold." 

(4) "That neither of the défendants bas infringed any of the claims in 
issue." 

1. The first contention may be easily disposed of. It was not con- 
tended at the argument, nor in the briefs, that the proofs connected 
the défendant Dunham specifically with the alleged infringement, and 
as to him the bill was dismissed. 

2. Next, as to the contention that the patent in suit, as to ail the 
claims in issue, is destitute of patentable novelty and invention: 

[1] This patent bas already been considered in this circuit in the 
case of Wilfley v. Denver Engineering Works et al. (C. C.) 111 
Fed. 760, decided November 5, 1901. In that case Judge Riner held 
that it possessed both novelty and invention within the meaning of 

•For other casea see same toptc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the patent law. It is, of course, true that the décision in that case 
is net binding upon this court. As has been said, the obligation of 
comity is not imperative ; but it is something more than mère courtesy, 
which implies only déférence to the opinion of others, since it has 
a substantial value in securing uniformity of décision, and discourag- 
ing repeated litigation of the same question. It applies, of course, 
only to questions which hâve been actually decided, and which arose 
under the same facts. Mast-Foos & Co. v. Stover Mfg. Co., 177 
U. S. 488, 20 Sup. Ct. 708, 44 L. Ed. 856; Torrey v. Hancock, 184 
Fed. 67, 107 C. C. A. 79. 

[2] The gênerai features of this invention are discussed with suffi- 
cient fullness and particularity in Judge Riner's opinion, and référ- 
ence thereto is made in order to avoid unnecessary répétition hère. 
The question now under considération was thus stated by him: 

"First. Can the combination clalms 1, 2, and 7 of the Wilfley patent in suit 
be construed and interpreted by the court to cover an invention new and 
patentable at that time? 

"I think the flrst question must be answered in the affirmative. Bven if It 
•be established that the arrangement of the table is merely the application 
of an old article to a new use, it does not follow that the patent is necessa- 
rily void. If we concède that the riffle was old, and that the smooth surface 
of the table was old, it by no means follows that the application, in the man- 
ner shown in the clalms set forth, of the riffles to the smooth surface, sub- 
stantially as described In the patent, Is merely applying the riffles to a new 
use, in the sensé in which, in the law of patents, the mère application of an 
old article to a new use is held not to be the subjeet of a patent. 

" * * » While it is difflcult in many cases to détermine where skill ends 
and invention begins, I think it perfectly clear, from the évidence, that hère 
a new and useful resuit was accompllshed in the matter of ore concentration, 
which cannot be said to hâve been perfectly obvions. The prier art discloses 
no combination of the éléments of the Wilfley patent in the way which he 
describes. The minds of iuventors and those interested in the art had been 
speciflcally directed to the question of the séparation of the values from the 
gangue, for many years prior to the Wilfley patent, yet neither the défend- 
ants nor any one else conceived the idea that this resuit could be best accom- 
pllshed by subjecting the pulp upon the table to the repeated interférence of 
the riffles placed upon the table in the manner described in the patent, and 
at the same time and in the same manner protect the values lower down on 
the table from the cross-wash of the water laden with the waste from the 
riffles higher up. This arrangement was new, and, as the testimony çlearly 
establlshes, useful and valuable. 

"He solved a problem in ore concentration that had never before been 
answered, by adjusting riffles, of unequal length, one in advance of the other, 
the shorter being at the top, so that they not only protect the minerai de- 
posited at the head end of the table, but offér a succession of riffles to the 
cross-flow of the gangue and values which wash down from the riffles above, 
and thereby saves the values which, coming from the top of the table, 
would otherwlse be washed across the table. When the discovery was made 
and explaiued to the public, It could readily be seen by other inventive and 
mechanlcal minds that the means whereby the resuit was produeed were 
very simple and plain, and it became apparent to him, as it now is to 
others, that tjie same results could be brought about by varions changes that 
might be made in the construction of riffles. Hence he said in his spécifica- 
tions, 'I do not limit the invention to any spécial construction of riffle.' " 

It is true, as has been said, that this court is not obliged to adopt 
that conclusion. It does not appear in the record what state of the 
prior art was brought to Judge Riner's attention. New andi addi- 
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tional évidence might operate to change Lis view; but the patent it- 
self was under considération, and that a fair présentation of the 
prior art was also made, must be presumed. Furthermore, from the 
argument upon the évidence adduced in the case at bar. and before 
Consulting this prior décision, I reached the same conckision as to 
thèse features'of novelty and invention, and my views hâve been 
strengthened, rather than changed, by a more careful and exhaustive 
review in chambers. It is my opinion that in this combination of 
riffles of unequal length with a comparatively smooth surface, in a 
table subjectedi to the movements described in this patent, a resuit 
has been attained not before known and realized, and of great utility 
in this art. The subjection of the mass to be separated to repeated 
agitation and washings, at comparatively fréquent intervais, at the 
points of the successive riffles, whereby hand panning is mechanically 
êffected, repeated séparation and élimination produced, with the re- 
suit that the ore values are more certainly and efïectively directed 
to the proper discharge point of the table, and the finer particles not 
only separated, but preserved, is an idea never conceived, much less 
attained, in the prior art, présents novelty and invention and a very 
high degree of utility. This is further evidenced by the very gên- 
erai and extensive use of this device. I therefore findi that the patent 
discloses novelty, invention, and utility. 

3. We come now to the third défense, especially emphasized in 
argument and brief. This is that in the spécification and claims in 
issue the patentée made a substantial departure from the application 
originally filed, introduced new matter, a new function, and described 
an entirely différent invention, ail unaccompanied by a new or supple- 
mental oath; for which reason, it is contended, the patent, especially 
as to the claims in issue, is void. It should be remembered that this 
patent duly issued carries with it the presumption of regularity. It 
is presumed that the commissioner did and exacted what the law 
required him to do and exact, and the burden is upon the alleged in- 
fringer to overcome this presumption. The statute does not, in terms, 
demand that the oath required should be in writing, and it has been 
held that such a requirement is not implied. In Hancock Inspirator 
Co. V. Jenks (C. C.) 21 Fed. 911, Judge (afterwards Justice) Brown 
said : 

"There is nothiug In the act requirlng this oath to be in wrltius, and, not- 
withstanding the existence of the supplementary application, veritied by the 
attorney, it is possible that the patentée appeared perspnally before the 
eonimissioner and made* the requisite oath In his présence. The commis- 
sioner, having gênerai jurisdiction of the subject, is presumed to hâve com- 
plied with ail the requirements of the law before Issuing the patent. Indeed, 
the courts hâve gone so far as to hold that the présence in the files of the 
Patent Office of a paper purporting to be an oath, but void for want of a 
jurât, will not defeat the patent." 

At this hearing Mr. Justice Matthews sat and concurred in the dé- 
cision. So far as appears in the case at bar, couinsel for dtefendants 
rely upon the single fact appearing in the record that the file wrapper 
and contents introduced in évidence do not disclose the présence of 
a supplemental oath to the amended spécification and claims. 
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In Hoe V. Kahler (C. C.) 25 Fed. 271, 279, Mr. Justice Blatch- 
ford, sitting at circuit, held that the mère failure of the file wrapper 
and contents to disclose whether the application was properly verified 
or not was not sufficient to rebut the presumption that the commis- 
sioner required and received a proper preliminary oath. He says : 

•'The affirmative probative force of a paper In a file wrapper, to show the 
existence of its contents, is one thing, but its négative probative force, to 
show that a paper or a fact not shown by anything in its contents did not 
exist, is quite a différent thing. The fact that papers known to hâve existed, 
and which properly belonged in a file wrapper, are missiug therefrom, is a 
fact of such fréquent occurrence in patent suits as to bave become a matter 
of judicial cognizance." 

To the same eiïect, see American Steel Foundries v. Wolfif Truck 
Frame Co. (C. C.) 189 Fed. 601, 602. It does not appear that the 
défendant has sufficiently rebutted' the presumption raised by the is- 
suance of the patent. 

But waiving this somewhat technical answer to an equally techni- 
cal défense, let us inquire whether the patentée did, in fact, inject 
such new matter into his spécification and claims as to make vérifica- 
tion necessary. In his original spécification he says: 

"I déclare the following to be a full, clear, and exact description of the 
Invention, such as will enable others skllled in the art to which it appertains 
to make and use the same, référence being had to the accompanying draw- 
ings, and to the letters and figures of référence niarked thereon, which form 
a part of this spécification. 

"My invention relates to improvements In ore concentrators ; and It con- 
sists of the features hereinafter described and claimed, ail of which will be 
fuUy understood by référence to the accompanying drawing in which is 
lllustrated an embodlment thereot." 

It is unusual, and indeed unnecessary, to find drawings more ex- 
pHcitly madie a part of the spécification. Thèse drawings show the 
table exactly as patented. No change whatever was made in the 
drawings except to add the letter "A" to the unriffled surface for 
greater particularity. The spécification then, among other things, re- 
cites : 

"The table tapers from the head toward the foot, where it is narrowest" — 
a description exactly eonforming to the drawing. "The rlffles increase in 
length from the upper edge of the table downward, where they are longest. 
The lowermost riffle extends nearly the full length of the table." 

The mechanism for actuating the table is then described, and later 
on this is found: 

"The minerai is eaught by the rlffles and the concentrâtes discharged as 
a comparatively clean product at the lower right-haud corner of the table. 
By means of the rlffles, the séparation of the minerai from the gangue is 
eiïected. They check the tendency of the minerai to niove transversely 
downward with the gangue. * * * It is well known that the flnest par- 
tlcles of minerai can be saved by hand pauning. The spécifie gravity of the 
flnest partiele of gold is, of course, the same as the largest iiugget, and if 
the proper conditions exist, the minute particles can be saved as well as the 
nugget. The object of my angular rlffles is to prodnce the conditions nec-es- 
sary to save, not only the largest, but also the linest, minerai particles. 
* * .* Thèse minerai particles are, however, gradually movlng toward 
the tail of the table under the influence of the latter's movement imparted 
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by the operatlng mechanlsm heretofore explained. Hence, -when the minerai 
reaches the free extremity pf the uppermost rlffle, it is, for a brlef space 
of tlme, subjected to the free or unrestraiiied. action of the water before 
passing to the rififle next below. During this space of time, it Is deprived of 
some gangue which was also eaught by the flrst riffle. The gangue once 
separated is carried downward by the water, while the minerai is eaught 
by the next rlffle and so on ; each riffle in tum delivering a cleaner concen- 
trate to the riffle next below until the lowerœost riffle discharges the clean 
product at the lower right-hand corner of the table." 

This, of course, présupposes that the minerai upon reaching the 
free extremity of the uppermost riffle, and successively thereafter, 
émerges upon an unriffled portion of the table, where, for a brief 
space of time, it is subjected to the free or unrestrained action of the 
water before passing to the riffle next below. A necessarily ample space 
for the opération described would be implied and is actually disclosed 
by the drawing expressly referred to. A construction eliminating 
the upper right-hand corner of the table shown in the drawing from 
a diagonal line running from the extremity of the uppermost riffle 
to that of the lowermost riffle, leaving, practically no space at the 
extremity of the riffles, as suggèsted by counsel for défendant, would 
involve a literalness in interprétation that would dèfeat to a harshly 
unjust degree the avowed purpose and opération of the mechanism 
described. Obviously, this unriffled portion of the table was essential 
to the opération and was read into the spécification by explicit référ- 
ence to the drawing as a true embodiment. The functibn in itself 
was sufficiently described. Subsequently, in the spécification and 
claims of the patent, as finally issued, whether at the suggestion of 
the examiner, or partially upon the applicant's own motion, or both, 
this function and the construction are described more explicitly and 
in détail, but without substantial altération or departure. If there 
was any objection to the original spécification, it was because it said 
too little rather than too much in the way of description, and nothing 
originally said was abandoned, but was included in the later amplifi- 
cation. For the procédure disclosed, in ail its features, there is 
abundant authority founded upon obvions équitable principles. 

[3] It will be conceded that amendments, within the scope of the 
original oath and of the invention described in the original spécifica- 
tion, are allowable and do not require additional vérification. De La 
Vergne Refrigerating Machine Co. v. Featherstone, 147 U. S. 209, 
13 Sup. Ct. 283, 37 h. Ed. 138. In determining whether matter in- 
troduced into an application by way of amendment is new matter, 
the original drawings are to be understood with such variations in 
form, shape, and proportions as common sensé and mechanical skill 
in that art would suggest. Michigan Cent. R. Co. v. Consolidated 
Car-Heating Co., 67 Fed. 121, 14 C. C. A. 232. The court said: 

"This carries the doctrine to its verge, and if the original drawings and 
spécifications fail to indicate to those familiar with the art, and having the 
mechanical sliill peculiar thereto, the device wliich is introduced by the 
amendment, then the patent does not Include that device." 

If they do so indicate, then they are sufficient. It is obvions hère 
that both the spécification and drawings indicate the device, the func- 
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tion, and mode of opération, and any one possessing common sensé 
and mechanical skill in that art could construct and operate the ma- 
chine described. In Cleveland Foundry Co. v. Détroit Vapor Stove 
Ce, 131 Fed. 853, 68 C. C. A. 233, the same court said: 

"If the construction of a patentée effects the desired résulta, and they 
are bénéficiai, he does not lose the benefît of his invention because he may 
not hâve correctly understood the principles of Its opération. 

"If an inventor cornes to better understand the principles of his invention 
while his application for a patent is pending, an amendment of his claims 
to conform thereto does not iutroduce any original matter nor enlarge his 
invention, and is within his légal right." 

Hère, the patentée didi not misunderstand his invention. If there 
was any misunderstanding, and even that does not clearly appear, 
it was on the part of the examiner, and if the patentée then amphfied 
his spécification and claims the more clearly and definitely to explain 
his invention to Patent OiUce and public alike, he was clearly within 
his rights. Where new spécifications and claims are filed in which the 
invention is stated much more in détail, and with much fuller and 
more accurate language than before, this does not necessarily ex- 
pand the original claims beyond the scope of the invention, particularly 
where the original drawings and spécifications suggest the claims 
finally made. Hobbs v. Beach, 180 U. S. 383, 386, 397, 21 Sup. Ct. 
409, 45 Iv. Ed. 586. 

The principle invoked by counsel for défendant usually arises 
where an applicant for a patent amends and limits his claims and 
spécifications to meet objections of the Patent Office ; whereby, in 
order to get his patent, he accepts one with a narrower claim than 
that contained in his original application. In such case, he is bound 
by the claim of the patent as issued. Hubbell v. United States, 179 
U. S. 83, 21 Sup. Ct. 24, 45 L. Ed. 95 ; Brill v. St. Louis Car Co., 
90 Fed. 666, 33 C. C. A. 213. And where an applicant for a patent, 
after his application has been rejected and lain dormant for years, 
during which time the art has made rapid progress, amends the same, 
and on the basis of such amendment makes claims of a différent 
character, it is the duty of the court to scrutinize the patent issued 
carefully to see that it has not been enlarged in scope beyond the 
invention disclosed in the original application. Hestonville, M. & F. 
Pass. Ry. Co. et al. v. McDuffee et al, 185 Fed. 798, 109 C. C. A. 
606. 

In Computing Scale Co. v. Automatic Scale Co., 204 U. S. 609, 
617, 27 Sup. Ct. 307, 310 (51 L. EdI. 645), a case was presented where 
an inventor seeking a broad claim, M'hich was rejected, acquiesced 
in the rejection, and substituted there for a narrower claim. It was 
held that he could not afterward insist that the claim allowed should 
be construed to cover that which was previously rejected. The court 
said : 

"An examination of the history of the appellant's claim, as disclosed In 
the file wrapper and contents, shows that, in order to get his patent, he wae 
compelled to accept one with a narrower claim than that contained in his 
original application ; and it is well settled that the claim as allowed must 
be read and interpreted with référence to the rejected claim, and to the 



904 197 FEDERAL REPORTER 

prior State of the art, and cannot be so eonstrued as to cover either what 
was rejected by the Patent Office or disclosed by prior déviées." 

But this significant language is added: 

"It Is quite true that where the différences between the clalm as made 
and as allowed conslst of the mère changes of expression, having snbstau- 
tlally the same meaning, such changes, made to meet the views oî the ex- 
aminera, ought net to be perniitted to defeat a merltorlous claimant. Wliile 
not allowed to revive a rejected claim by a broad construction of tlie elaini 
allowed, yet the patentée is entitled to a fair construction of the ternis of his 
claim as actually granted." 

But counsel for défense rely mainly upon the case of Steward v. 
American Lava Co., 215 U. S. 161, 30 Sup. Ct. 46, 54 L,. Ed. 139, hold- 
ing that: 

"A patent cannot be sustained when the theory and uiethod are introduced 
for the first time in unverifled ameuded speciflcatious." 

This is no new doctrine, and its application dépends upon the facts 
in each particular case. Iri that case neither the dràwings nor the 
spécification disclosed anything definite, new, or patentable. "The 
dràwings were merely diagrams," and in the spécification "vacillation 
in theory led to uncertainty of phrase." The patentée was not at ail 
clear respecting his own invention, and so was unable definitely to por~ 
tray or describe it. As stated in the opinion : 

"The claims were rejected on April 6, 1807, and in the same nionth Dolan 
changea his attorney. On May 20th a new spécification and new claims 
were flled by the new attorney, but not sworn to by Dolan, and on thèse, 
with no materlal change, the patent was granted." 

In this case the patentée was a witness in the case, and, as shown in 
the opinion of the court below (155 Fed. 737, 84 C. C. A. 157), charac- 
terized the idea disclosed by the amended spécification as : 

"A lawyer's trick for building up a theory of some kind, which at the time 
I didn't know anything about. ïhere niay be an envelope of air, and there 
may be a mixture. The whole matter is theoretlcal to my mind." 

So that it affirmatively appeared that not only was the matter new 
and a substantial departure from the original application, but that the 
idea disclosed by it was not the invention of the applicant ; was, in 
tact, repudiated by him, and was not, concededly, supported by his 
oath. The case was an extrême one, and presented facts beyond dis- 
pute calling for the ruling announced ; but in that ruling Mr. Justice 
Holmes refers to other Suprême Court décisions which clearly distin- 
guish that case from the one at bar. De La Vergne Machine Co. v. 
Featherstone, 147 U. S. 209, 13 Sup. Ct. 283, 37 L. Ed. 138, has al- 
reacly been referred to. In Railway Co. v. Sayles, 97 U. S. 554-563, 
24 L. Ed. 1053, the practical principlé involved is thus announced : 

"Courts should regard with jealousy and disfavor any attempts to en- 
large the scope of an application once flled, or oî a patent once granted, 
the efCect of which would be to enable the patentée to appropriate other In- 
ventions made prior to such altération, or to appropriate that which has, 
in the meantime, gone iuto public use." 
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In Eagleton Mfg. Co. v. West, Bradley & Carey Mfg. Co., 111 U. 
S. 490-498, 4 Sup. Ct. 593, 597 (28 L. Ed. 493), the spécification which 
accompanied the original application did not set forth the discovery 
that moderate heat, such as may be applied in japanning, will impart 
temper to the springs, but set forth merely the protection of the springs 
by japan. Mr. Justice Blatchford said: 

"The only invention to wliicli the application and oath of Eagleton were 
referal)le was that of merely japanning steel furnlture sprins.s ; the author- 
ity siven to his attorneys was only to amend that application, and ended 
at his death ; the amendments made were not mère amplifications of what 
had been in the application before ; the patent was granted upon them 
without any new oath by the administratrix." 

In Williams Co. v. Miller, etc., Mfg. Co. (C. C.) 107 Fed. Z^X), Judge 
Wheeler said : 

"The faet that a new claim is Inserted in an application for a patent by 
the attorneys for the applicant, without any new oath, does not render the 
patent Invalid as to such claim, where it was within the invention described 
in the spécification. 

"* * * ïhis seems to be well within the authority of attorneys to pros- 
ecute it, and according to the constant practice of the Patent Oflice." 

In Western Electric Co. v. Sperry Electric Co. et al, 58 Fed. 186- 
196, 7 C. C. A. 164, 173, Judge Woods, speaking for the Court of Ap- 
peals for the Seventh Circuit, and with référence to an amendment to 
the application, said: 

"At first Scribner, it Is clear, belie^ed the up-and-down compensating 
movement of the armature in the main circuit, irrespective of the action of 
the regulating magnet. to be an important feature of his lamp ; but before 
the patent issued, without changing the drawing or modifying the structure 
of his device in the leiist, he presented an amended spécification, in which 
he repndiated that idea. and described the armature in opération as assuming 
and holding a deflnite relation to the magnet. So long as he did not change 
the structure of his device or invention, he had the riglit to change the 
spécification." 

See American Steel Foundries v. Wolff Truck Frame Co. (C. C.) 
189 Fed. 601. 

It is a well-known fact that an imperfect or incomplète written de- 
scription will be aided by correct dravvings, and more particularly so 
when the drawings themselves are expressly made a part of the spécifi- 
cation as constituting a true embodiment of the invention. 

"Drawings are a part of the spécification of a patent, and for the pur- 
pose of ascertaining the sulHciency of the description of the invention must 
be read with it." Branmier v. Schroeder, 106 Fed. 918, 46 O. C. A. 41. 

My conclusion is that the original spécification, taken in connection 
with the drawings, specifically made a part of it, sufficiently described 
the device and the function covered'by the claims in controversy; that 
the new spécification and thèse claims were but amplifications merely 
adding clearness in description and détail to what was already suffi- 
ciently disclosed ; and that they are therefore within the scope of the 
original invention and are valid. 

4. Does defendant's machine infringe complainant's patent, and 
more particularly claims 1, 2, and 7 in issue? Defendant's structure 
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etnpbys a table somewhat more rectangular in shape, but of the gên- 
erai type of that disclosed in the patented device. At the upper or 
feed corner of the apparatus are arranged four riffles of varying 
length ; the uppermost being the shortest. The longest of thèse ex- 
tends about one-third the length of the table. Défendant claims that 
thèse are placed there for the purpose of checking the immédiate tend- 
ency of the feed to be carried to the lower side of the table at the mo- 
ment when first deposited upon the surface; that in this particular 
they operate partially as a dam and partially as a directing agent to 
carry the feed forward toward the center of the table where it may 
more fully be engaged by the agencies of séparation. Nevertheless, 
the arrangement and formation is such that the consécutive separating 
and washing eiïect takes place immediately, after the manner disclosed 
in the Wilfley patent. Below, and a short distance to the rear of the 
extremity of the lowest and longest of thèse first four riffles, a diago- 
nal dam starts, extending to the lower or tailings discharge side of the 
table at a point rather less than one-third of the length of the table 
from the concentrâtes discharge end thereof . Along the upper side of 
this dam are extended riffles parallelwith the lower edge of the table 
and so arranged that the extremity of each projects somewhat farther 
toward the concentrâtes discharge end than the extremity of that next 
above it. Upon leaving the guiding and controlling influence of the 
four riffles first described, the mass to be further separated cornes di- 
rectly in contact with the riffles last named and is subjected to the 
same process as that disclosed in complainant's patent. 

The contention is made that the arrangement of the riffles diflfers, in 
détail, from that shown and described in the spécification and draw- 
ings of the patent in suit. Nevertheless, the arrangement is so sub- 
stantially équivalent as to produce the same function, by the same 
means, and in substantially the same manner. It is also said that large 
values are discharged with the tailings, and that such tailings must be 
worked over in order to produce a satisfactory resuit. This, however, 
would disclose mère imperfection of application of the same device, 
which would not exempt from infringement. It is rnost strenuously 
insisted, however, that the unriffled portion of the table is not smooth, 
as in the Wilfley machine, and that therefore an essential élément of 
the declared combination is lacking in the device charged with in- 
fringement. In the defendant's machine the unriffled surface is slightly 
roughened or grooved, which is supposed to aid in directing the con- 
centrâtes toward their proper discharge end of the table. This leads 
to a considérable discussion as to what is meant by the word "smooth" 
in the patent in suit. The spécification and claims show clearly that 
that term was employed to distinguish one portion of the table from 
the riffled portion of its surface. In claim 1 this section is described 
as "a smooth, plain, or unriffled portion"; in claim 2 "as a plain or 
unriffled portion" ; in clairii 7 "as a plain or unriffled portion of suit- 
able area located at thé éxtremities of the riffles." Clearly, then, the 
term is a relative one. A riffle, as used in this art and described in the 
testimony, is a strip or cleat of wood or métal superimposed upon the 
surface of the table in such manner as to afford a barrier or obstrue- 
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tion, with the efïect described. The other portion of the table is one 
devoid of such riffîes. The degree of smoothness may be varied as de- 
sired, provided it may co-operate with the riffles, aiding them to dis- 
charge their functions. The main requirement is that it should be 
plain or smooth in the sensé of being unrififled. 

This same condition was présent in Wilfley v. Denver Engineering 
Works Co. et al. (C. C.) lU Fed. 760, and Judge Riner disposed of it 
in the following language: 

"Do the shallow grooves in the defendant's table, extendlng from the 
ends of the ralsed ribs or riffles to the end of the table, and through that 
portion of the table designated In the Wilfley patent as 'plain, smooth, or 
uariffled,' perform any other or différent function? After a most careful 
study of this record, I hâve reached the conclusion that they do not. There 
is no doubt that the modification of the surface, in the opération of the 
Oammet table, tends to a great extent to guide the concentrâtes so as to 
distribute them across the en tire end of the table, while the linoléum sur- 
face of the Wilfley table delivers them into the concentrâtes box lovver 
down the table. But the surface over which the materlal is washed is the 
smooth broadened portion of the elevated riffles or ribs, formlng the table's 
surface, and the bottom of the next groore or grooves, or, when the grooves 
are filled with material, which must necessarily be the case after the first 
few moments of opération, then over the material running therein, thus 
giving it ample opportunity to spread and be revcashed. This I thlnk the 
évidence shows is the function performed by the Wilfley table. 

"The Improvement in the Cammet over the Wilfley table, if It Is an im- 
provement, consists in dlrcctlng and delivering, by means of the grooves in 
that portion of the table designated as plain, smooth, or unriffled in the 
Wilfley patent, the concentrâtes into the réceptacle provided therefor. It 
may be that the Cammet tables are an improvement upon the invention cov- 
ered by the Wilfley patent in this respect, but it still bas ail the essential 
éléments of the best form of Wilfley's invention. It performs the same func- 
tion in substantially the same way, and therefore must be held to Infringe it." 

I concur in the conclusion there reached. 

"If, however, one invents and secures a patent for a new combination of 
old mechanical éléments which first performs a useful function, he is pro- 
tected against ail machines and combinations which perform the same 
function by équivalent mechanical devices to the same extent and In the 
same way as one who invents and patents a machine or composition of 
matter of like primary character." Brammer v. Schroeder, 106 Fed. 918, 46 
C. C. A. 41. 

"The statutory requirement that an appllcant for a patent shall explain 
the best mode in which he has contemplated applying the princlple of his 
invention does not preclude him from claiming any other mode which em- 
bodies his princlple." Vrooman et al. v. Penhollow et al., 179 Fed. 296, 102 
C. C. A. 484. 

Some point is made as to différences in form and shape of the rififles 
employed, but in his spécification the applicant said: 

"While I prefer tb employ the angular riffle shown and described In this 
application, I do not limit the Invention to any spécial construction of riffle." 

It is the function of the riffles, and not their form, that controls. 
My conclusion is that the defendant's machine infringes the claims of 
complainant's patent as charged in the bill. 

A decree will be entered accordingly. 
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COMMERCIAL ACETYLENE CO. et al. v. SEAECHLIGHT GAS CO. et fil 

(District Court, N. D. Illinois, E. D. June 26, 1912.) 

No. 30,301. 

L Patents (§ 132*) — Tebm— Limitation bt Prior Foreign Patent. 

In ordér that a foreign patent should be for the same invention as a 
later United States patent so tàat the latter expires with the formel 
nnder Eev. St. § 4887 (U. S. Oomp. St 1901, p. 3382), before Its amend- 
ment In 1897, tbe invention must not only be disclosed but clalmed in 
the foreign patent, but substantial identity is ail that Is necessary, and 
the description need not be llterally the same. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 1S8%-191; Dec 
Dig. i 132.*] 

2. Patents (§ 132*) — Term— Eftect of International Convention. 

Article 4 bis., inserted in the International Convention for the Pro- 
tection of Industrlal Property of March 20, 1883, by the addltlonal act 
of convention signed at Brussels December 14, 1900, taking effect Septem- 
ber 14, 1902, 32 Stat. 1940, as controUed and construed by Act March 3, 
1903, c. 1019, 32 Stat 1225 (U. S. Comp. St Supp. 1911, p. 1453), "to 
effectuate the provisions" of such additional act of convention, did not 
hâve the effect of changing the term of an existlng United States patent 
as flxed by statute at the time of its issuance ; and such a patent grant- 
ed prior to January 1, 1898, and whleh Is llmited by the provisions of 
Rev, St S 4887 (U. S. Comp. St 1901, p. 3382), to the term of a prior 
foreign patent is not extended by such additional act 

[Ed. Note.— For other cases, see Patents, Cent Dig. §! 1881^-191 ; Dec 
Dig. { 132.*] 

8. Patents (| 328*) — ^Tebm— Foreion Patent— Acétylène Gas Tanks. 

The Claude & Hess patent. No. 664,383, for an apparatus for storlng 
and distributing acétylène gas, is llmited as to term by the British pat- 
ent, No. 29,750, of 1896, granted to the same patentées, which expired 
by limitation June 30, 1910. Also, tield not infrlnged. 

In Equity. Suit by the Commercial Acétylène Company and the 
Prest-O-Lite Company, against the Searchlight Gas Company, George 
F. Schroeder, and Oscar Baur. On final hearing. Decree for de- 
fendants. 

For former opinion, see 188 Fed. 85. 

Clarence Winter, Keyes Winter, John P. Bartlett, Brothers & Mills, 
and Charles H. Hamill, for complainants. 

Robert H. Parkinson, John S. Miller, Merritt Starr, and Wallace R. 
Lane, for défendants. 

KOHLSAAT, Circuit Judge. Final hearing. This cause was be- 
fore the court on April 25, 1911, on motion for a preliminary injunc- 
tion. The matter involved is the gas package described in claims 1, 2, 
and 5 of letters patent No. 664,383, granted Decernber 25, 1900, to 
Bruno Abdank-Abakanowicz, assignée of Claude & Hess, the in- 
ventors, for an apparatus for storing and distributing acétylène gas. 
On that hearing, the court was of the opinion that the inventiop 
covered by the patent in suit was fuUy disclosed in the British patent 
No. 29,750, issued to Claude & Hess upon application filed June 30, 

•For other cases see same toplc & { irouBEK in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1896, which patent expired on June 30, 1910, under the British law ; 
that at the time this suit was instituted (February 1, 1911), and at a 
time more than seven months prier thereto, the patent in suit had ex- 
pired with the said British patent; and that at the time of filing the 
bill herein for an injunction, no cause of action existed, in vievv of 
the provisions of section 4887 of the Act of July 8, 1870, as amend- 
ed by the Act of March 3, 1897 (U. S. Comp. St. 1901, p. 3382).^ At 
this hearing, complainant contends that the court was in error in so 
holding; that the British patent did not cover an apparatus device; 
and that by reason of the Treaty of Brussels (Dec. 14, 1900, 32 Stat. 
1936), which became operative between the United States and certain 
foreign countries, including England, on September 14, 1902, and of 
the Act of March 3, 1903, c. 1019, 32 Stat. 1225 (U. S- Comp. St. 
Supp. 1911, p. 1453), the said provision of the Act of March 3, 1897, 
leaving the terms of the act of 1870 in force as to ail applications filed 
and patents granted prior to January 1, 1898, was repealed, whereby 
the life of the patent in suit was extended to the full term of 17 
years, and was therefore a valid right at the time this bill was filed. 

For the défense, it is insisted: (1) That the apparatus involved 
herein was not new ; (2) that the patent had expired before suit was 
brought; (3) that défendant does not use the reducing-valve, and, 
consequently, does not infringe. 

On March 1, 1897, Claude & Hess filed in the Patent Office their 
two applications for patents, the one numbered 625,580, ostensibly 
for an apparatus, being that upon which the patent in suit was grant- 
ed, and the other numbered 625,581, ostensibly for a method of stor- 
ing acétylène, consisting in forcing acétylène under pressure into a 
liquid solvent, such as acétone. This latter application proceeded 
as far as the Commissioner, following whose adverse rulings the ap- 
plicants seem to bave abandoned it entirely. Before so doing, they 
had changed their spécification and so amended their proceedings that 
there remained little différence between it and its companion applica- 
tion. 

"The object of the présent invention," they state (D. R. 296) "is to provide 
means for distributin^i; the gas in holders without reducinf: the same to a 
liquid by direct compression, although providiiig for the storage of a large 
•quantity of the gas in a small space without encountering dangerous pres- 
sure," etc. 

With regard to said last-named application, counsel for applicants, 
in their argument before the Commissioner, state: 

"It is proper to say, however, that in our judgment the illustration con- 
tained in the apparatus case, or a portion thereof, should be reproduced hi 
this, since the reducing-valve, or some équivalent thereof, is contemplated in 
the claims in this." 

This is urged in support of défendants' contention that the appara- 
tus claim is for nothing more than an ordinary réceptacle, inséparable 
from the method claim, unless read in connection with an automatic 
reducing-valve, which they do not employ. The Commissioner dis- 
posed of the matter in the following language : 

"If there were any novelty in using a pressure regulator to permit gas 
ander pressure to flow at a uniform rate to its place of use, thèse claims 
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might have some standing. But sueh devlces are common lu the arts, so 
common that one whole class of patents Is devoted to them. * • * Thèse 
pressure-regulatlng devices are used wtierever gases under higlier pressure 
than is desired are to be distributed, or used under lower unlform pressure. 
The use of this old apparatus to perform, its usual function in connection 
with an old method of compressing gas into a solution is not a new invention, 
but a mère application of the expected knowledge of any one familiar with 
the art of gas distribution." 

In their application, sériai No. 625,580, on which the patent in suit 
was granted, complainants disavow any intention of attempting to 
secure a patent upon the vessel used to contain a liquid, but daim "a 
closed réceptacle containing acétylène gas in solution." Page 1, col. 
1,1.28. 

The claims in suit. Nos, 1, 2, and 5, read as foUows, viz. : 

"1. A closed vessel containing a supersaturated solution of acétylène pro- 
duced by forcing acétylène into a solvant under pressure, said vessel having 
■ an outlet for the acétylène gas which escapes from the solvent vvhen the 
pressure Is released or reduced, and means for controUing said outlet where- 
by the gas may escape therethrough at substaatially uniform pressure, sub- 
stantially as described. 

"2. A prepared package consisting of a tight shell or vessel; a solvent of 
acétylène contalned within said vessel ; and acétylène dissolved in and held 
by said solvent under pressure and constitutlng therewith a supersaturated 
solution, the package being provided at a point above the solvent with a 
reducing-valve, substantially as and for the purpose set forth." 

"5. As a new article of manufacture, a gas package comprising a holder or 
tight vessel; a contained charge of acétone; a volume or body of gas dis- 
solved by and compressed and contained within the solvent ; and a reducing- 
valve applied to an opening extending to the interior of the holder above the 
level of the solvent, substantially as set forth.". 

In substance, as will be seen, claim 1 calls for a réceptacle contain- 
ing a supersaturated solution of acétylène; claim 2 calls for a ré- 
ceptacle containing a solvent for acétylène, acétylène forcèd thereinto 
and held under pressure; and claim 5 calls for a réceptacle, a body 
of acétone, a body of gas dissolved and compressed within the solvent. 
Claim 1 also calls for an outlet for the gas, controlled so as to pro- 
duce uniform escape pressure. Claims 2 and 5 call for reducing- 
valves above the storage chamber. The spécification (page 1, col. 1, 
1. 47) reads : 

"The Inlet and outlet passages are provided with sultable valves or cocks 
to close the same after the réceptacle Is chargea with gas and when it is 
not in use. It is further désirable for the proper opération of the burners 
supplied in this way that the gas should be delivered thereto under a sub- 
stantially uniform pressure only slightly above the atmospherlc pressure, and 
for this purpose means are provided for controlling the outlet whereby the 
gas is allowed to escape therethrough at substantially uniform pressure, a 
reducing-valve being herein shown as interposed between the interior of the 
réceptacle which contains the dissolved gas and the outlet from which eald 
gas is allowed to escape for use." 

And again (page 1, col. 2, 1. 92) it is said : 

"In order that the gas delivered from the réceptacle may pass Into the 
pipes to the burners under a substantially uniform pressure (the pressure of 
the gas within the receiver, of course, decreasing as the gas passes out there- 
from), a reducing-valve d of any sultable or usual construction is interposed 
between the interior of the réceptacle and the outlet c therefrom. As herein 
^own, the said reducing-valye ts in a passage d2, Connecting the spaces be- 
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low and above a wall or partition d3 near the upper portion of the ré- 
ceptacle a. The dissolved acétylène being contained in that portion of the 
réceptacle which is below the said partition, the portion above being normal- 
ly empty and forming a réservoir for the gas at low pressure which has 
passed into said réservoir through the said reducing-valve. In order that 
the redueing-valve d may be set or adjusted to respond to any desired pres- 
sure, the vessel a is shown as provided with a removable plug di, through 
which access may be had to the adjusting-stem (Î5 of said valve. It is 
obvious that through the agency of the reducing-valve the pressure in said 
upper réservoir will be substantially uniform, so that the supply of gas in 
the pipes is properly controlled, the pressure being substantially the same 
when the réceptacle is fully charged as when It is nearly exhausted." 

It is also apparent from the drawings of the patent in suit herewith 
produced that the automatic reducing-valve is an essential élément of 
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complainant's combination, and a necessary feature in securing the uni- 
form pressure called for in daim 1 in discharging the gas. 

Défendants employ no reducing-valve such as contemplated in the 
patent in suit. They do not provide for uniform pressure of the es- 
caping gas. They deliver the gas to the burner or réceptacle directly 
from the storage tank, regulating the volume of the flow by a cock or 
valve, preferably a needle-valve. No attempt is made to secure a uni- 
form pressure. Complainants, it is said, now use no reducing-valve, 
but employ the needle-valve. This form of valve is very old. It 
was held by Judge Quarles, in Commercial Acétylène Co. v. Avery 
Portable Lighting Co. (C. C.) 166 Fed. 907, that the needle-valve was 
the équivalent of the reducing-valve, and that construction seems to 
hâve been placed upon the two valves by several of the courts in the 
Sixth circuit. The spécification and drawings of the patent in suit 
show a valve c3 in the outlet pipe c, above the reducing-valve. This 
corresponds to défendants' outlet valve. In the patent, it is assigned 
no other function than to close the réceptacle and "be opened after 
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the réceptacle is properly coupled for use." Thus, the only service 
of the valve c in the device in suit, is to confine the gas to the récep- 
tacle when not in use. Presumably, the gas in the tank above the re- 
ducing-valve is at uniform and usable pressure. The volume is not 
diminished, only the pressure. Judge Quarles in his opinion says : 

"What is the pith of this invention? It is to furnisli means to store com- 
pactly and transport safely acétylène gas for illuniiuatlug purpôses." 

Such, however, was not the avowed object of the inventer of the 

device of the patent in suit, who déclares that : 

"The invention pertalns to apparatus for the storage and distribution of 
acétylène gas." 

Manifestly, the reducing-valve and uniform pressure had nothing to 
do with either the storing or transportation of the gas. It is inferable 
from the opinion that the foreign patents and the abandoned applica- 
tion were not before the judge, since he seems to hâve been mainly 
impressed by the fact that acétylène had the property of being greatly 
condensed in a solvent under pressure, as acétone, although this was 
a process well known with regard to other gases — for instance, car- 
bonic acid gas for use in the production of soda water. 

The court was led into the above statement, no doubt, by the testi- 
mony of the expert, who stated that the invention involved in the 
Milwaukee case (being the présent alleged invention) related "to an 
improved method of storing acétylène for lighting and other purpôses 
in a small volume in order that it may be supplied in portable form 
to the consumer, and it consists in dissolving the acétylène under pres- 
sure in -certain liquids; the effect of the pressure being to so in- 
crease the solubility of the acétylène as to enable a considérable quan- 
tity of acétylène to be stored in a small volume or in readiness to be 
supplied for any purpose for which it may be required." 

Judge Quarles seems to hâve lest sight of the distinction now claim- 
ed between the alleged invention there and hère in suit and that of 
the foreign method and apparatus patents. The uniform pressure 
idea was only an incident of the court's mind. The great utility and 
novelty of the storage or absorption of acétylène gas in acétone, where- 
by the gas was reduced to ^/soo part of its normal volume, overshad- 
owed the mère seeming technical point of a différence in valves, which 
is the matter hère relied on for differentiating the apparatus of the 
patent in suit from that of the British patent. 

At the time of the hearing at Milwaukee, the foreign patents had 
not run their respective lives, and no question of the expiration of the 
patent in suit contemporaneously with the expiration of the foreign 
patents was presented. Now, that is the vital matter before the court. 

It is défendants' contention that if, as found in the Avery Case, the 
use of an ordinary needle-valve is an inf ringement or équivalent of 
complainants' reducing-valve, then the apparatus in suit is disclosed 
in the foreign expired patents, and that if a needle-valve is the équiva- 
lent of a reducing-valve, a stopcock would be the équivalent of a 
needle-valve, and therefore of a reducing-valve. True, a needle-valve 
would resjst the pressure of the contained gas somewhat more ac 
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curately than an ordinary valve or cock ; but the différence would be 
one of degree. Given the right to use a supersaturated solution of 
acétylène produced by forcing acétylène into acétone under pressure, 
infringement can hardly be predicated upon the use of an ordinary 
réceptacle with an ordinary outlet valve, in distributing the same. 

[ 1 ] Assuming that the said British patent had expired at the time 
this suit was commenced, and that the patent in suit expired with it, 
as to any claims common to them both, was the substance of the pat- 
ent in suit covered and claimed in the British patent? For it is not 
enough that the subject-matter be disclosed in the latter; it must be 
claimed. Bâte Refrigerating Co. v. Sulzberger, 157 U. S. 1, 15 Sup. 
et. 508, 39 L. Ed. 601 ; Société Anonyme, etc., v. General Electric Co. 
(C. C.) 97 Fed. 604; Edison Electric Light Co. v. Waring Electric 
Co. (C. C.) 59 Fed. 358; American Bell Tel. Co. v. Cushman (C. C.) 
57 Fed. 842. 

It is, however, not essential that the identity of the subject-matter 
be established literally. In Siemen v. Sellers, 123 U. S. 276, 8 Sup. 
Ct. 117, 31 L- Ed. 153, the court says: 

"As to the flrst question" (i. e. whether the English patent was for the 
same invention as the American patent), "we hâve carefully comparée! the 
two patents * * * and see no esseutlal diiTerence between them. They 
describe the same furnaee in ail essential particulars. The English spécifica- 
tion is more detailed, and the drawings are more minute and full ; but the 
same thing is deseribed in both. There is only one claim in the English pat- 
ent, it is tnie. But that claim, under the English patent System, entitlei 
the patentées to their entire invention, and is at least as broad and compre- 
liensive as ail four claims of the American patent. * * * 

"It is contended by the counsel of the comiilainants that the American 
patent contains improvements which are not exhibited in the English patent. 
But if this were so, it would not help the complalnants. The principal in- 
vention is in both, and if the American patent contains additional improve- 
ments, this fact cannot save the patent from the opération of the lavi' whicli 
is invoked, if it is subject to that law at ail." 

In Steinmetz v. Allen, 192 U. S. 543, 24 Sup. Ct. 416, 48 L. Ed. 555, 
it is held that a patent may embrace more than one invention, and 
it may embrace a process and the apparatus by which it is performed. 
This décision is followed in Leeds & Catlin v. Victor Talking Ma- 
chine Co., 213 U. S. 301, 29 Sup. Ct. 495, 53 L. Ed. 805. The last- 
named case is relied upon by complainants as supporting their conten- 
tion that the patent in suit did not expire with the British patent. In 
that case it was held that the inventions there in suit were not ex- 
hibited in the British patent, and that the patent in suit did not expire 
with the British patent. To the same effect are Accumulator Co. v. 
Julien Electric Company (C. C.) 57 Fed. 605; Mott Iron Works v. 
McShane Mfg. Co. (C. C.) 80 Fed. 516; Holmes v. Metropolitan, etc., 
Co. (C. C.) 33 Fed. 260; Brush Electric Company v. Electrical, etc.. 
Co. (C. C.) 47 Fed. 52. 

The, fact that some slight modification is made in the working of the 
principle involved in the invention will not exempt the patent from 
the opération of the statute. Clark v. Wilson (C. C.) 28 Fed. 95. 

In Commercial Mfg. Co. v. Fairbank Co., 135 U. S. 176-194, IG 
197 F.— 58 
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Sup. Ct. 718, 724 (34 L. Ed. 88), the court concurs in the statement 
of the Circuit Court, viz., that: 

"A fair test of the question as to whether the American patent is antlci- 
pated by the forelgn patents, or is Included in them, wc think, would be: 
Were a person in this country after the Issue of the présent American pat- 
ent to commence the manufacture of oleomargarine by the précise process 
described In the Bavarian or American patents, supposing that process had 
not been patented abroad, would the courts refuse an injunction to restrain 
the use of the process on the ground that It inf ringed that covered by the 
American patent? We can hardly deem it possible that any intelligent court 
would deny an injunction if applled for under such circumstances, and we 
think this fairly illustrâtes the relation of the forelgn to the American pat- 
ent." 

If, therefore, the British patent hère under considération does not 
cover the subject-matter of the patent in suit, the défense set up 
herein must fall. If, on the other hand, the British patent is in sub- 
stance for the same subject-matter as the patent in suit, and was not 
given an extension of life by the treaty of 1900 and by the amend- 
ment of 1903, as claimed by complainants, then it would follow from 
section 4887 of the act of 1874, and frotn the foUowing citations, that 
the patent in suit died with it, and a bill for injunction would not lie 
at the time when the bill was fiiled. Commercial Mfg. Co. v. Fair- 
bank Co., 135 U. S. 176, 10 Sup. Ct. 718, 34 L. Ed. 88; Siemen v. Sel- 
1ers, 123 U. S. 276, 8 Sup. Ct. 117, 31 L. Ed. 153; Leeds & Catlin v. 
Victor Talking Machine Co., 213 U. S. 301, 29 Sup. Ct. 495, 53 L. 
Ed. 805 ; Western Electric Co. v. Citizens' Téléphone Co. (C. C.) 106 
Fed.215. 

The spécification accompanying the British patent, No. 29,750 (page 
354 D. R.), relied upon by défendants as covering the invention in suit, 
reads as follows, viz. : 

"When gas Is withdrawn from a recelver contalnlng a solution of acétylène 
under pressure, the pressure necessarily falls constantly, and to obtain a 
regular supply of gas we provide the vessel with a pressure régula tor. The 
process may be carried out as follows, for instance, although subject to 
modifications: 

"The acétylène is dissolved In the liquid chosen, by the means ordinarily 
employed In maklng soda water ; the solution of the gas being facilitated by 
agitation under pressure in contact wifh the liquid. The solution under 
pressure, however obtained, is fllled Ihto a receiver of métal or of glass 
(such as used for soda water) capable of resisting the pressure employed. 
The receiver has a cock and the necessary adjuncts for connection, directly 
or through an expansion chamber, with the appliances In whlch the gas is 
used by the consumer ; the substitution of charged for empty receivers being 
readily efCected." 

The receiver is covered by claim 6 of the British patent, which reads 
as follows, viz.: 

"The employment of a recelver containing a liquid charged with acétylène 
under pressure and frora which the acétylène is evolved when required for 
use as speclfled." 

"The worda 'substantially as specified' mean substantlally as specifled in 
regard to the combinatlon whlch Is the subject of the claim." Lake Shore, 
etc., R. R. Co. V. Car Brake Shoe Co., 110 U. S. 235, 4 Sup. Ct. 36, 28 L. Ed. 
129. 
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It is claimed that ail four of the foreign patents are for substantially 
the same invention ; each having claims for the storing of acétylène, 
as well as for the réceptacle required therefor, and for distributing 
or delivering the gas to the destination, whether tank or customer. 
Each of thèse patents provides, by claim and spécification, for_ a cock 
or valve to control the distribution of the gas as hereinafter set out. 
It will be noticed that claim 6 of the British patent calls for "a re- 
ceiver containing a liquid charged with acétylène under pressure," 
etc., as an élément of the combination. This is also true of claim 1 
in suit. Claim 2 in suit calls for a package, a solvent of acétylène in 
the package, a supersaturated solution of acétylène, etc. Claim 5 
calls for a package, contained acétone, gas contaiued in the solvent, 
etc. Thèse éléments, whether separately enumerated or combined into 
a charged package, are substantially identical. The reducing-valve and 
the discharge-valve are plainly found in ail the foreign patents and 
that in suit, as well as in the abandoned so-called method patent. 

Applications were made in this country, as above set out, for two 
separate patents, being a division of the invention of each of the for- 
eign patents, the one in suit, No. 625,580, for an apparatus, and its 
companion, No. 625,581, for a method of storing, etc., "for which," 
says the latter spécification, "we hâve received letters patent in France 
dated June 30, 1896, No. 257,679." They might just as well hâve 
nanied the British patent. 

"The ob.ieet of the présent invention," they state, with référence to the 
so-called abandoned application (D. R. 296), "is to provide nieana for dis- 
tributing tl;e gas in holders without reducing the same to a liquid by direct 
compression, aithough providing for the storage of a large quantity of the 
gas in a small space without encomitering dangerous pressure," etc. 

Claim 1 of the abandoned application, as amended, calls for a 
method of storing and delivering gas (D. R. 311). So that the inven- 
tors, in their French patent, admittedly, intended to cover the method 
of distributing gas as well as of storing it. How could this be donc 
without disclosing an apparatus or réceptacle? The spécification to 
the French patent is very suggestive. It reads in part as f ollows, viz. : 

"The présent invention relates to an apparatus for storing acétylène by 
means of which acétylène may be stored in a small space, transported con- 
veniently, and used for any purpose whatsoever in particular for lighting 
purposes." 

And later: 

"When from a receiver containing an acétylène solution under pressure, 
gas is wlthdrawn, the pressure is necessarily constantly lowered. If we 
désire to obtain a regular discharge of the gas, as is necessary, for in- 
stance, for lighting purposes, we provide this réceptacle with a reducing ap- 
paratus of suitable construction." 

And again: 

"The réceptacle is provlded with a cock and the necessary accessories for 
being placed in communication with the apparatus for using fhe gas at the 
consumer's house. Blther dlrectly or with the intervention of a reducing 
apparatus," . 
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Claim 2 reads : 

"For the purpose of dissolvlng large quantities of acétylène under pressure 
in a small volume of liquld, tlie employment of the methods and ap/iaratus 
used for obtainiug a solution under pressure of the gases m other luiuids, 
particularly of carbonic acld gas in water." 

The patent was issued October 19, 1896, and numbered 257,679. It 
expired June 30, 1911. They were unable to satisfy the Commissioner 
that they were entitled to patents for two inventions and were ob- 
liged to elect — probably because they failed to dlistinguish between the 
two features of the British patent. There seems to hâve been con- 
sidérable confusion growing out of the attempt to prolong the life of 
the patent beyond that of the English patent by means of a separate 
apparatus patent, as a new invention, when, as a matter of fact, the 
apparatus is clearly covered by the British patent in claim 6 thereof, 
and, it is claimed, expired when the so-called method patent expired. 
This apparatus is in no sensé différent f rom that long used in connec- 
tion with water and carbonic acid gas as applied, for instance, to 
soda water, or from that used in the storing and delivery of ammonia 
and other gases. 

The only new feature in the patent in suit and the apparatus claims 
of the foreign patents, if there be any, consists in the substitution 
of acétylène gas absorbed in acétone, contained in a réceptacle, as 
an élément, instead of the above-named gases and others, and, per- 
haps, the peculiar form of reducing-valve usedi by complainants, 
though they place no importance upon their automatic valve, having 
adopted a plain needle-valve as a substitute for their valve and cock. 

An examination of the German and Swedish patents throws some 
light on the scope of the English patent. Thèse were ail taken out 
about the same time, and serve to show the scope of the inventions 
for which the foreign patents were taken out ; for, while the language 
•of the several claims and spécifications vary somewhat, they are ail, 
in substance, for the same thing. 

The German patent. No. 97,953, was published June 28, 1898, and 
expired August 26, 1911, and covered an invention for the "employ- 
ment of fluids charged with acétylène for the purposes of enabling 
the acétylène to be used." The spécification reads in part (D. R. 
378), after setting out the several désirable absorbents, among others 
acétone, as follows, viz. : 

"ïhe récipients designed to contain the fluid saturated with acétylène are 
fitted with a cock or valve through which the gas escapes in proportion as 
the pressure decreases, and it is then susceptible of being employed for the 
usual purposes. * * * As the pressure of the gas decreases while escaping 
from the absorbing fluid, a pressure-reducing or pressure-regulating device 
of any given construction is introduced in cases where a constant pressure 
is required." 

Again, on page 383 : 

•'In cases where it is necessary to draw the gas from the bottle at con- 
stant pressure, a pressure regulator is inserted, as stated above ; the acéty- 
lène may either be conveyed iuto a gasometer, or one of the many known 
pressure-reducing devices niay be .fitted iumiediately above the gas outlet. 
As stated, the devices described above aud shown iu Flgs. 1 and 2 are 
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glven merely as illustrations for the pnrpose of explalniug the process, and 
the latter is entirely independent of the embodiments indicated." 

The one claim reads as follows, viz. : 

"The employment of fluids charged with acétylène under pressure for the 
purpose of euaWing the acétylène to be used for llghting, heating, power 
plants, and the like, characterized by the fact that the acétylène under pres- 
sure is absorbed by a sultable fluid, and the fluid saturated with acétylène 
stored or contai ned in suitable récipients, from which the acétylène gas niay 
be supplied for consumptlon ; pressure regulator being expediently Inserted." 

Figs. 1 and 2 referred to in the spécification above quoted are as 
follows : 
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The Swedish patent, No. 10,376, dated December 23, 1896, issued 
November 16, 1899, and expiring December 23, 1911, is for a "method 
for producing acétylène in such form that large quantities of same 
can be obtainedi in small volume, also for this purpose, means for sol- 
ution, and container." (D. R. 391.) 

The spécification (D. R. 393) says: 

"When gas is wlthdrawn from a recelver contalning a solution of acéty- 
lène under pressure, the pressure necessarily falls constantly. To obtaln a 
regular supply of gas which is necessary for illumination, etc., the recelver 
is provided with a pressure-reducing apparatus of suitable construction. 
Below is described a practical way of carrying ont this princlple: 

'•The acétylène is dissolved in the liquid chosen, in the usual way, as, for 
instance, in making soda water, when the solution of the gas is facilltated 
by agitation under pressure in contact with the liquid. The solution under 
pressure, however obtained, is filled into a recelver of métal (or of glass as 
soda water syphons) that eau withstand the pressure used. The recelver 
has a cock and the necessary adjuncts for connection, either direct or through 
a pressure-reducing apparatus, with the appliances in which the gas is used 
by the consumer. With thèse arrangements the empty receivers can easily 
be replaced by filled ones, and the consumer need not produce the product 
he uses." 

On the same page (line 28) it is said: 

"Attuehed drawing shows, however, only as example. * * * Fig. 2 is 
a section of a recelver. and Figs. 3 and 4 show in vertical and herizontal sec- 
tions a pressure-reducing apparatus." 
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Again, at line 11, p. 395, D. R., it is said: 

"In Flg. 2 Is shown, as an example, a receiver wltli an absorbîng llquld 
comprlsing an acétylène accumulator. TMs receiver, of any desired form, 
with walls that can sustain a strong pressure, is provlded with an opening 
T, a valve R for lettlng out the gas," etc. 

And again (D. R. 396, 1,4): 

"When it is désirable that the flow of gas should be of constant pressure, 
it is necessary to use a pressure regulator, as before mentioned. Tliis can 
simply consist of a gasometer into whlch the recelvers empty, but one can 
more directly in the passage o( the gas, attach one of the many existing 
pressure iregulators at opening T." 

Claim 3 calls for : 

"A container of suitable material containing a solution of acétylène in 
certain liquids under pressure as enunierated in elainis 1 and 2, one of 
which Is acétone and provlded wlth a eock and faucet and other necessary 
arrangements for connection with the consumption apparatus, either direct 
or through a firessure regulator." 

As will be seen, the French, German, and Swedish patents expired, 
respectively, on June 30, 1911, August 26, 1911, and December 23, 
1911; whereas, the bill was filed in January, 1911, and. the amended 
bill in February, 1911. So that, when the bill herein was filed, the 
above-named three patents had not expired. They are herein fully 
set forth in order to make plain the full conception the inventors had 
of the method and apparatus required in making the invention avail- 
able. They emphasize the language of the British patent which ex- 
pired by limitation on June 30, 1910. It is defendant's contention that 
the latter expired on June 30, 1900, for failure to pay renewal fées 
as provided by the English law. This point it is not deemed neces- 
sary to pass ùpon. The proposition seems doubtful under the lan- 
guage of Pohl v. Anchor Brewing Company, 134 U. S. 381, 10 Sup. 
Ct. 577, 33 L. Ed. 953, and'Leeds & Catlin Company v. Victor Talk- 
ing Machine Co., 213 U. JS. 301, 29 Sup. Çt. 495, 53 L. Ed. 805. 

The foreign patents, including the British patent, even provide for 
the delivery of the package, already charged, as an article of mer- 
chandise, and the substitution for an exhausted package of à renewed 
package, to consumers, as does that in suit. It is difficult to conceive 
of the employment of any package or container used in storing and 
distributing acétylène gas under pressure, however crude and com- 
mon, which would not infringe the device in suit were the complain- 
ant's contention to be sustained. 

[2] Complainant insists, as above stated, that by the treaty of 1902 
and the act of Congress passed March 3, 1903, the limitation placed 
Upon the life of foreign patents, where a domestic patent for the same 
invention was applied for, prior to January 1, 1898, was removed. 

Section 8 of the Act of March 3, 1897, c. 391, 29 Stat. 692 (U. S. 
Comp. St. 1901, p. 3385), provides that that act shall take effect Jan- 
uary 1, 1898, and shall not apply to any patent granted or application 
filed prior to that date, so far as the act deals with the taking out of 
a patent in cases where a patent bas first been taken out in a foreign 
country. 
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It will be noted that by the act of 1897 the life of a domestic pat- 
ent was not limited to the life of the prior foreign patent. The only 
requirement was that the domestic application should be filed within 
seven months from the filing of the application for the foreign patent. 

By the Treaty of Brussels, entered into March 17, 1901, and going 
into effect September 14, 1902, it was provided (article 4 bis.) that: 

"Patents applied for in the différent contracting states, by persons admit- 
ted to the benefit of the convention under the terms of articles 2 & 3, shall 
be indépendant of the patents obtained for the same Invention, in other 
states, adhérents or nonadherents to the Union. This provision shall apply 
to patents exlsting at the time of ils going into effect. The same rule ap- 
plies in the case of adhésion of new states to patents already existing on 
both sides at the time of the adhésion." 

It is conceded that the states whose patents are under considération 
herein were parties to that treaty. At the date of this convention 
the British patent had not expired. The effect of this treaty was un- 
der considération by the Circuit Court of Appeals for the First Cir- 
cuit in the case of United Shoe Co. v. Duplessis Shoe Co., 155 Fed. 
842, 84 C. C. A. 76, where it was held that the treaty did not bave 
the effect of removing the limitation thereto existing upon a patent 
applied for before January 1, 1898, under the provisions of the Act 
of July 8, 1870, c. 230, 16 Stat. 201, whereby the hfetime of a later 
domestic patent was limited to that of the foreign patent. That case 
is well considered and very persuasive. It is deemed to be the cor- 
rect expression of the law for the purposes of this hearing. ^t bas 
been follo^ed in Malignani v. Hill-Wright Electric Company (C. C.) 
177 Fed. 430; Malignani v. Jasper Marsh Consolidated Electric Lamp 
Company (C. C.) 180 Fed. 442. The same doctrine is approved in 
Highland Glass Company v. Schmertz Wire Glass Company, 178 Fed. 
944, 102 ce. A. 316. Commenting upon the act of 1903 entitled "An 
act to effectuate the provisions of the additional act of the interna- 
tional convention (of December 14, 1900) for the protection of indus- 
trial property," the court in Shoe Machine Company v. Duplessis Shoe 
Mach. Co., supra, having référence to the language of Dallemagne 
V. Moisan, 197 U. S. 169, 25 Sup. Ct. 422, 49 L. Ed. 709, said: 

"Fairly paraphrasing the language of the Suprême Court cited, we may 
say that the statute of 1903, having been found for the purpose of executing 
treaties, must be regarded as expressing the only effect which Congress in- 
tended they should bave to the extent of the subject-matters to whlcli the 
act relates. It re-enacts section 4887 In such form as Congress deslred, 
faithfully omitting such parts of the convention of 1900 as referred to pat- 
ents existing at the time it went into effect, or as referred to newly ad- 
herlng states." 

Under the authorities, except perhaps the opinion of Judge Arch- 
bald in Hennebique Construction Company v. Myers, 172 Fed. 869, 
97 C. C. A. 289, the rule is well settled that the Treaty of Brussels 
did not affect the life of a patent issued in this country where a for- 
eign patent had been first granted. The opinion of Judge Àrchbald 
is conceded to be not the opinion of the Court of Appeals for the 
Third Circuit. Union Typewriter Company v. L- C. Smith & Bros. 
(C. C.) 173 Fed. 288, 298, 299. Nor was the life of the domestic 
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patent in such case extended by the act of 1903. This is deemed sat- 
isfactorily demonstrated by the reasoning in the following cases, viz. : 
Sawyer Spindle Co. v. Carpenter, 143 Fed. 976, 75 C. C. A. 162 ; Shoe 
Co. V. Shoe Co., supra; Malighani v. Hill-Wright Elec. Co., supra; 
Malignani v. Marsh ConsoHdated Electric Lamp Co., supra. 

[3] Whether or not there is any patentable novelty in the apparatus 
patent in suit seems extremely doubtful. The invention of the pat- 
ent in suit was fully disclosed and claimed in the said expired Brit- 
ish patent and died with it. The other questions raised in the record 
need not be considered at this time. 

In the judgment of the court, even were infringement shown, which, 
in the judgment of the court, is not the case, there existed at the time 
of filing the bill no right of action in complainants. 

The bill is therefore dismissed for want of equity. 



EQUITABLE ASPHAI/T MAINTENANCE CO. v. PARKER-WASHINGTON 

CO. 

(District Court, W. D. Missouri, W. D. July 8, 1912.) 

No. 3,408. 

1. Patents (§ 328*) — Validitt and Infeing-ement— Machine for Heattn» 

SDBrACES. 

The Lutz patent. No. 839,071, for a machine for lieating surfaces, de- 
sigued for use In repairing asphalt pavement and comprising, generally, 
means for supplying a fluid lieating médium, Ineluding a heating chamber, 
a conduit for such médium, and a jet blower discharging a bfast of steam, 
preferably, Into such conduit for forcing the médium against the surface 
to be treated, mingling wlth it and modifylng its effect, Is vold for lack 
of novelty and invention. It covers a combinatlon of éléments ail of 
which were old, and the combinatlon itself Is only differentiated from 
others In the prlor art by substltuting for a fan blower for forcing the 
heating médium agalhst the surface to be heated, a jet blower which wa» 
also old in an analogous art, and its transfer required no more thaa 
mechanical skill. Also, held not infrlnged if conceded validlty. 

2. Patents (§66*) — Anticipation. 

If the effect of a combinatlon was présent, though not emphasized. In 
a prlor invention, a later applicant cannot, by mère explicit référence, 
transform it into patentable novelty and approprlate it to hls own exclu- 
sive use. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 79, 81 ; Dec. Dlg. 
§ 66.*] 

3. Patents (§§ 66, 70*) — Anmcipation — Pbiob Patents. 

Rev. St. § 48S6 (U. S. Comp. St. 1901, p. 3382), by authorizing a patent 
for any invention or discovery not known or used by others in this coun- 
try "and not patented or described in any printed publication," places 
printed publications and prior patents on the same footing as anticipa- 
tions. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 79, 81, 8D ; Dec. 
Dlg. i§ 66, 70.*] 

In Equity. Suit by the Equitable Asphalt Maintenance Company 
against the Parker-Washington Company. On final hearing. Decree 
for défendant. 

•For other case» see same topic & S numbeb In Dec. 4 Am. Dige. 1907 to date, & Eepr Indexe» 
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Arthur C. Brown, of Kansas City, Mo,, and Chas. K. Offîeld, of 
Chicago, 111., for complainant. 

R. E. Bail, of Kansas City, Mo., and Edward E. Longan and John C. 
Higdon, both of St. Louis, Mo., for défendant. 

VAN VALKENBURGH, District Judge. [1] This is a suit for 
alleged infringement of United States letters patent No. 839,071, the 
subj ect-matter of vvhich is entitled "Machine for Heating Surfaces." 
The bill of complaint charges infringement, and asks for an account- 
ing and damages, and that the défendant be restrained from further 
infringement. The défenses are that the matter covered does not in- 
volve invention, was not novel at the time of its alleged invention, 
and that the défendant, in any event, is not guilty of infringement. 
The answer, therefore, dénies the validity of the patent in suit and 
infringement. But four claims, numbered respectively 1, 2, 3, and 
5, of the patent in suit, are involved. Thèse claims are as follows : 

"1. An apparatvTS for lieatlng surfaces, coniprisiug means for supplyiiig a 
fluid heating médium, a conduit for dlrecting the fluid heating médium 
agalnst the surface to be heated, and a jet Wast dischargiug into the conduit 
in a direction to cause a flow of the fluid heating médium toward the surface 
to be heated and directiug the said médium with the blast médium added 
thereto, against said surface. 

"2. An apparatus for heating surfaces, comprising a heating-chamber into 
whlcli air is passed to develop a fluid heating médium, a conduit througli 
which the fluid heating médium thus developed is dlrected upon the surface 
to be heated, a jet blast discharging into said conduit, drawing the heating 
médium from the eombustion-chamber, mingling the blast médium with said 
heating médium to modify the efCect of the latter, driving said heating mé- 
dium tlms modified against the surface to be heated. 

"3. In an apparatus for heating surfaces, the combination of a eombustion- 
chamber, means for supplylng a fuel médium to said chamber for combustion' 
therelu, whereby a fluid heating médium is developed, a conduit for conduct- 
Ing the fluid heating médium from the eombustion-chamber to the surface 
to be heated, a jet blower discharging Into said conduit and developlng there- 
in a flow of the fluid heating médium toward the surface to be heated, and 
means for supplylng a blowing agent to said jet blower. Indépendant of the 
fluid heating médium, whereby the fluid heating médium is drawn ont of the 
eombustion-chamber, modified by a blowing agent and forced through the 
conduit to the surface to be heated." 

"5. In a machine for heating surfaces, a heating-chamber, means for heat- 
ing the Interior of said chamber, a vertical alr-conductlng pipe havlng com- 
munication with the interior of said chamber, a hood at the lower end of said 
pipe, a jet member located in a horizontal position in said pipe, and meaiis 
for supplylng a fluid blast agent to said jet member." 

It is the contention of défendant that the device and the varions 
éléments purporting to be covered by thèse claims were anticipated 
by a large number of prior patents and publications, and relies more 
particularly upon three patents, numbered, respectively, 330,700. 330,- 
701, and 342,091, issued to David Hawksworth in 1885 and 1886, cov- 
ering methods and devices of destroying grass, weeds, and végétation 
generally on and along railway tracks and roadways ; the German 
patent to Bosenius, No. 89,365, dated March 24, 1895, covering a device 
for melting snow; the Waterbury patent. No. 157,559, dated December 
8, 1874, entitled "Improvement in Machines for Melting Snow" ; pat- 
ent No. 805,337, issued November 21, 1905, to Frank O. Blake et al., 
«ntitled "Machine for Heating Surfaces"; patent No. 743,020, issued 
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November 3, 1903, to John W. Nesmith, entitled "Apparatus for Heat- 
ing Asphalt Surfaces"; and patent No. 743,021, dated November 3, 
1903, issued to John W. Nesmith and Frank O. Blake, entitled "Meth- 
od of Heating Asphalt Pavements." The three patents last named are 
especially designed for heating asphalt pavements in repair work, 
and that is the use to which machine covered by the patent in suit 
is specifically applied. 

In patent No. 805,337, Lutz, the patentée in the patent in suit, is 
named as a joint inventor, and that patent was before the examiner 
when the patent in suit was under considération; but neither the 
Hawksworth, the Bosenius, nor the Waterbury patent appears to hâve 
been referred to or considered. 

It is strongly insisted by complainant that ail of thèse last-named 
patents belong to an entirely différent art and should not be considered 
as références for anticipation in the présent case. It must be admit- 
ted, I think, that ail the machines covered by the patents enumerated 
are "heating" machines; further than this, that they are "surface 
heating" machines, and that this quality is not altered by the fact that 
some beat surfaces for purposes of destruction while others do the 
like for purposes of conservation and repair; and even though the 
heating and repairing of asphalt surfaces may be considered as an art 
distinct in itself, neverthéless that to which thèse kindred devices 
belong is at least so closely analogous that the rules governing double 
or new uses of the same invention must apply, provided conditions 
exist which Would justify their application in the ordinary adminis- 
tration of the law governing patents. The briefs and arguments 
of counsel on both sides are ingénions and exhaustive. It will be 
my purpose to point out my reasons for arriving at the conclusion 
I hâve reached without any unnecessary analysis or répétition of the 
complex mechanical détails involved. 

It will facilitate both discussion and understanding if the claims 
invoked by complainant are first discussed with the view of reducing 
the matter in dispute to its last analysis, thereby eHminating éléments 
which tend to confuse rather than to enlighten. Stripped, for the pur- 
poses of this analysis, of unnecessary verbiage, thèse claims présent the 
foUowing éléments : 
Claim 1. Apparatus for heating surfaces, comprising: 

(a) Means for supplying a fluid heating médium. 

(b) A conduit for directing this médium against surfaces 

to be heated. 

(c) A jet blast discharging into this conduit, causing the 

heating médium to flow toward and directing it 
against the surface. 
Claim 2. Apparatus for heating surfaces, comprising : 

(a) A heating chamber into which air is passed to de- 

velop fluid heating médium. 

(b) A conduit as in claim 1. 

(c) A jet blast as in claim 1, with the addition of 

(d) Mingling with the heating médium and modifying the 

latter. 
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Claira 3. In such apparatus the combination of : 

(a) A combustion-chamber. 

(b) Means of supplying fuel médium to same, whereby a 

fluid heating médium is developed. 

(c) A conduit as before. 

(d) A jet blower discharging into this conduit as before. 

(e) Means for supplying a blowing agent to the jet blower, 

whereby the heating médium is drawn out, modi- 
fied, and forced to the surface. 
Claim 5. In such a machine: 

(a) A heating-chamber. 

(b) Means for heating the interior of such chamber. 

(c) A vertical air conducting pipe (conduit). 

(d) A jet member located in horizontal position in said 

pipe. 

(e) Means for supplying a fluid blast agent to said jet 

blower. 
Again condensing we hâve: 

1. An apparatus for heating surfaces, comprising: 

(a) Means for supplying a fluid heating médium, including a 

heating chamber. 

(b) A conduit for directing this heating médium against the 

surface. 

(c) A jet blast discharging into this conduit, causing the médi- 

um to flow toward and directing it against the surface, 
mingling with it and modifying its effect. 

2. In such an apparatus the combination of : 

(a) A combustion or heating chamber. 

(b) Means for heating the interior of such chamber, including 

the supplying, of a fuel médium to same. 

(c) A vertical air conducting pipe or conduit. 

(d)) A jet member or blower located in horizontal position in 

said pipe and discharging into it. 
(e) Means for supplying a blowing or fluid blast agent to said 
jet member, whereby the heating médium is drawn out, 
modified by same, and forced to surface. 
Independently then of the apparatus as a whole, we hâve the fol- 
lowing distinct éléments referred to: 

(a) A heating or combustion chamber. 

(b) Means of heating it, whether by fuel supply pipe andi burner 

or otherwise. 

(c) A conduit for directing heating médium developed against sur- 

face. 

(d) A jet blower dischargjng into this conduit, causing the heating 

médium to flow forward, directing it against the surface, 
mingling with it and modifying its effect, and involving 

(e) Means for supplying a blowing or fuel blast agent to this jet 

blower. 
It was admittedi by complainant's assigner in his application before 
the Department, and by counsel for complainant in their brief and 
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argument, that in surface heating machines a heating or combus- 
tion chamber and a fuel burner, as Well as a hood for confining the 
beat at the surface (the latter, howaver^ not involved in thèse claims) 
are "old and well known in the art," and that "steam or compressed 
air used as a blast or blowing agent is well known, and a claim for 
such device alone is not made." Of course, a jet blower or member, 
being a pipe appropriately fashionedi for delivering such a blast, was 
also well known, and a conduit for directing a heating médium against 
the surface to be heated had long been used in ail asphalt repair as 
well as ail surface heating machines. It is quite clear, therefore, that 
every mechanical élément recited, in thèse claims, standing by itself, 
is old and well known in some form of apparatus covered by prior 
patent or publication. Unless, then, the combination hère présent 
involves the exercise of the inventive faculty, the development of 
some idea, which can be deemed new or original in the sensé of the 
patent laws, it must be conceded that this patent must fail. It will 
be serviceable, therefore, to difïerentiate exactly what it is, involving 
novelty and invention, which complainant claims for its combination 
of old éléments. Of the utility of its complète machine there can be 
little question. We shall arrive at this knowledge most satisfactorily 
by an examination of the inventor's attitude of mind from the date of 
his application to that of the issuing of the patent as disclosed by the 
file wrapper and contents. 

The first claims were rejected as being in conflict with the prior 
patent to Blake and others. Replying to this the applicant referred 
to the fact that in the Blake patent a fan mechanism was used for 
forcing the hot products of combustion down upon the surface. It 
was then pointed out that this device would soon get out of order, by 
reason of its essential position in the mechanism, and that the appli- 
cant's jet blower was a novel and effective substitute for this fan 
mechanism. This is the only feature of the new patent which was 
emphasized in the proposed machine, and the examiner would be led 
to infer that this was the spécifie object to be attained. To this the 
examiner made reply that a certain part, numbered 20, in the Blake 
patent, was a jet blower, and therefore within the terms of the alleged 
new device. The applicant replied by revising his claims without sub- 
stantial change, to which the examiner again objected with the state- 
ment that there was "no invention merely in substituting one form 
of blowing means for another" ; and, further, that the blowing de- 
vice of the applicant was nothing more than the fôrced draft device 
used in locomotives and the like. Thereupon the applicant réitérât ed 
that the fan used in the Blake patent was not patentable in itself, and 
was a well-known method for exhausting and blowing. He reasserts 
that his claim is, in fact, limited to a new combination of old élé- 
ments, the purpose of which was to do away with the fan and its 
cumbrous System of belting bearings and small parts which may be 
easily broken and rendered useless from beat and want of lubrication; 
admits that, while the blower is unquestionably old, its opération is 
différent from others used in the proposed device. Apparently the 
only virtue claimed was the advantage over the old form of fan blow- 
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er; the object in both cases being to bring the heated products of 
combustion to the surface. To this the examiner replied that the 
applicant "has merely substituted for the fan blovver of the référence 
a blower of another type equally well known. This change, broadly, 
does not, of course, amount to invention. Hence claims 1, 2, and 3, 
and in this view of the case claim 4, are rejected." 

Thereupon the apphcant again revised his claims, and this time 
makes especial référence to the jet member being located in a horizon- 
tal position in the condtiit and having jet holes in its lower portion, 
and means for supplying a fluid blast agent to said jet member. He 
concludes as f oUows : 

"The présent claims, being limited to appllcant's structure, are tliought 
to be allowable over the référence." 

This amendment met with the same fate at the hands of the ex- 
aminer, as did a subséquent amendment, and for the same stated rea- 
sons. Meantime this correspondence between the applicant and the 
Department had extended from February 6 to August 9, 1906. On 
October 11, 1906, a local Washington patent attorney was associated. 
New claims were drawn, which apparently presented the same dis- 
tinctive and emphasized feature; that is, the substitution of a jet 
blower for a fan blower as a more effective means of forcing the beat 
to the surface. In forwarding thèse amended claims the* attorney for- 
the applicant advanced the new idea that the jet blast would not only 
direct the heating médium more forcibly against the surface, but "will 
complète combustion of such combustible gases as niay pass from the 
combustion-chamber in unconsumed state, thereby keeping up or even 
raising, the température of the heating médium." The claims were 
again rejected. Then, for the first time, on November 27, 1906, the 
idea that a jet blast discharging into the conduit and drawing the heat- 
ing médium from the combustion-chamber would, by mingling the 
blast médium with said heating médium, modify the efifect of the 
latter with bénéficiai effect, appears in the claims submitted, and upon 
that idea, evidently deemed novel and inventive, the patent was issued. 

Of course, it may not be contended that the rulings of the examiner 
nor even the attitude of the applicant before the Department are con- 
clusive of the ultimate question of patentability, provided the device 
actually patented présents novelty, invention, and utility ; but the dis- 
cussion is instructive as disclosing the particulars in which the in- 
ventor differentiates his apparatus from other patented devices, and 
what matters were considered while the examination was being made 
and the final décision reached. 

It would appear therefore that the only novel effect finally claimed 
and allowed was the présence of the jet member in horizontal position 
in the conduit or pipe as the instrumentality of forcing the heating 
médium upon the surface, with the added function of modifying, this 
heating médium in such manner as to render it more effective for 
the uses for which it is employed. It will be remembered that the 
Hawksworth, Bosenius, and Waterbury patents were not referred to 
in this discussion, and were not presently before the examiner while 
this patent was under considération. Therefore the presuimption aris- 
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iïig from the issue of the patent is much weakened as against the 
daim of anticipation arising from such pirior patents. 

The défense claims : First, that ail thèse patents last named, and 
more particularly the Hawksworth patents, présent a complète antici- 
pation, not only in individual éléments, but in combination, of the 
patent in suit ; second, that the patents of Blake and others, Nesmith, 
and Nesmith and Blake, présent equally a complète anticipation in 
individual éléments and in combination, with the possible exception of 
the jet blower, and one of complainant's experts testified that this élé- 
ment is, in fact, présent in the Blake machine ; third, that, in any event, 
the présent patent présents merely the removal of a single old and 
well-known élément, namely, the jet blower, from the Hawksworth 
machine and its introduction as a mère équivalent for the fan blower 
into the Blake machine, a proceeding jnvolving nothing more than 
mechanical skill and incidental improvement, and nothing arising to 
the plane of invention, and, in this connection, that the modifying 
efïect of the steam blast upon the heating médium expelled, which 
is the spécial virtue claimed for the patented device in suit, is expressly 
taught and referred to in the Hawksworth patents, and, even though 
not expressly referred to, was nevertheless présent as a matter of 
fact, and therefore an inséparable part of the prior invention ; fourth, 
that everything complainant could insist upon in any view must be 
'limited to its spécifie structure as described in its spécifications and 
drawings, which would be a jet member located in a horizontal posi- 
tion in the conduit and having jet holes in its lower portion, with a 
blowing or fluid blast agent of compressed air, or preferably steam, 
that the défendant uses no structure specifically like this, that it em- 
plbys neither compressed air nor steam, nor any agent capable of 
producing a jet blast, properly so called, but, on the contrary, uses 
the fan contrivance which complainant expressly sought to displace, 
and therefore it is not guilty of an infringement, even though com- 
plainant's patent be held valid. In ail thèse contentions, I am con- 
strained to agrée with the défendant. 

First, with respect to the Hawksworth patents : Thèse devices were 
designed to force the hot products of combustion down upon the sur- 
face for the purpose of destroying végétation along railroad tracks 
and roadways. They had a combustion-chamber within the meaning 
of this patent, and means for supplying a fuel médium and developing 
a fluid heating médium. This was admitted by plaintifif's expert tes- 
tifying with respect to the Waterbury patent, a device practically 
identical with the Hawksworth patent in this respect. The applicant 
in the patent in suit made no claim with respect to a combustion- 
chamber nor the means of supplying a fluid médium, admitting such 
parts to be old and well known in, the art. Furthermore, it appears 
that in actual practice complainant's machine, made under the patent 
in suit, employs an ordinary locomotive fire box boiler as its combus- 
tion chamber ; just as is donc in the Hawksworth machine. It is not 
contended that the means of producing the hot products of combus- 
tion employed are limited in method, or new in any aspect. 

The Hawksworth machines hâve a conduit or conduits for directing 
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the heating médium developed against the surface. They also hâve 
a steam jet injected into and communicating with this channel of move- 
ment, causing the heating médium to flow forward and downward, 
and directing it against the surface. The alleged novel efïect of this 
jet blast minghng with such heating médium, and modifying it, is. 
présent in the HawI<sworth machine. In the last letter of transmis- 
sion to the Patent Office, preceding the issuance of the patent in suit, 
it was said: 

"Applicant * * * calls attention to the fact that steam is the blast 
médium preferably used by reason of the facility for producing it, and its 
desirability as a means for injecting a fuel, and tbat the modifying effect of 
this blast médium is not to increase the heating, but to modify the heating, 
which is in reallty one of the main features of the apparatus disclosed in 
this case." 

In his spécifications forming part of letters patent No. 342,091, Mr. 
Hawksworth says: 

"In order to carry the process into effect, * • • the products of com- 
bustion from the furnace are directed from the smokestack to a flue leading to 
the ground, the impelllng agent being steam under pressure directed into 
the downward flue. * « * Thus the combined blis;hting influences of the 
products of combustion and the hot steam are brought to bear upon the vég- 
étation, producing a more effective and economical destroying agent than 
steam alone, and a far more désirable one than the hot products of com- 
bustion alone, since the steam, whlle destructive In itself, serves to modify 
the hot products of combustion, etc." 

[2] It will thus beseen that this very function was expressly taught 
in the Hawksworth patent 20 years before ; but, even though it had 
not been specifically ref erred to, the resuit would hâve been the same. 
If the effect of the corabination was présent, though not emphasized 
in a prior invention, a later applicant could not, by mère expUcit réf- 
érence, transform it into patentable novelty and appropriate it to his 
own exclusive use. No nevv' principle appears in the Lutz patent 
which was not disclosed in the Hawksworth and other patents, and 
the mère changes in détail necessary to adapt the latter to the analogous 
use of the former does not, in my opinion, amount to invention. 
Brown et al. v. Piper, 91 U. S. 37, 23 L. Ed. 200. 

"It is not necessary, to constitute an anticipation of a process patent, that 
the two processes should be identlcal in ail particulars ; but it is sufflcient if 
in gênerai aspects they are the same, and the différence in minor matters is 
only such as would suggest itself to a person possessing ordinary skill in the 
art." Model Bottling Machinery Co. v. Anheuser-Busch Brewing Association, 
190 Fed. 57.S, 111 C. C. A. 389; Lovell Mfg. Co. v. Cary, 147 U. S. 623, 13 
Sup. et. 472, 37 L. Ed. 307. 

[3] Counsel for complainant practically concède the pertinency of 
the Hawksworth inventions to this inquiry when they admit that: 

"The Hawksworth patents mlgbt be valid référence, as publications, against 
the patent in suit, irrespective of their actual construction." 

The statute (Rev. St. § 4886 [U. S. Comp. St. 1901, p. 3382]), how- 
ever, places printed publications and prior patents on the same footing 
in the following language : 
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"Any person who has luvented or discovered any new and useful art, ma- 
chine, manufacture, or composition of niatter, or any new and useful Im- 
provements thereof, not V.nowu or used by others In thls couutry, before bis 
invention or discovery thereof, and not patented or descrilied in any printed 
publication in thls or any forelgu country, before bis invention or discovery 
thereof, etc." 

Passing now to the patents of Blake and others for heating asphalt 
surfaces, it was practically conceded, both before the Patent Office 
and at the hearing, that practically the only advantage gained over 
the former patents was the substitution of the jet blower for the fan 
blower with the accompanying incidental and bénéficiai efïect just 
referred to. It was conceded by one of complainant's experts that 
the Blake patent contained what might be fairly termed a jet blower. 
Whether that produced this same modifying efïect as is hère claimed 
is in dispute, and whether a mère mechanical rearrangement of the 
parts so as to impart greater efficiency in this particular would amount 
to invention may likewise be disputed. In any event, however, the 
improvement, at most, would consist in the importation of this already 
known modifying jet blast from the old Hawksworth machine into the 
old Blake device so as to make a combination consisting entirely of 
éléments well known in the art. In my opinion, this would not amount 
to invention within the meaning of the patent law. As was said by 
Judge Ray in the case of Tubelt Co. v. Friedman et al. (C. C.) 158 
Fed. 439: 

"It will not do to flnd patentable invention in a device or structure vvUere 
ail its éléments are found in the prior art, and ail the alleged Inventer does 
to produce it is to take one of the prior patented devices, and leave ont one 
of its éléments and substitute in place thereof a well-kuown équivalent taken 
from another device of the same Idnd, where It was used for the same pur- 
jjose, operated in the same vvay, and produced the same results as is required 
in its new location, and the sole resuit of the substitution is that the sub- 
stituted élément opérâtes or works a little better than did the displaced one, 
and thereby the opération of the alleged new structure is soniewhat improved. 
This is improvement. but not Invention. It may be a successful experinieut, 
but there is no novelty." Atlantic Works v. Brady, 107 U. S. 192. 2 Su]). Ct, 
225. 27 L. Ed. 438; Holllster v. Benedict & Burhara Mfg. Co., 11.3 U. S. 59, 
5 Snp. et. 717, 28 L. Ed. 901; Heald v. Rlce, 104 U. S. 754, 26 L. Ed. !)10 ; 
C'omputing Scale Co. v. Automatic Scale Co., 204 U. S. 609, 27 Sup. Ct. '507, 51 
L. Ed. 645 ; Busell v. Stevens, 137 U. S. 423, 11 Sup. Ct. 150, 34 U Ed. 719. 

For the reasons above stated, it is my conclusion that the claims 
in suit were anticipated in prior patents, and that the Lutz patent is 
void for lack of patentable novelty and invention. Finally. upon the 
question of infringement, in view of the history of this patent, we 
must agrée that, if this combination be patentable at ail, complainant 
must be limited to its spécifie structure as described in its spécifica- 
tions and drawings, which would be a jet member loca ed in a hori- 
zontal position in the conduit, and, probably, having jet holes in its 
lower portion, together with a blowing or fluid blast agent of com- 
pressed air, or preferably steam. Three drawings are presented for 
the purpose of illustrating the construction of defendant's machine. 
One on the part of complainant, "Exhibit U," is a drawing made by 
Mr. Lutz from a description given to him by Mr. Ballintine, who was 
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then operating the machine; another is one furnished by Mr. Roy 
Cross, at the instance of complainant ; and the third is defendant's 
exhibit, "Drawing Furnished by Blackledge of Defendant's Apparatus," 
the latter gentleman being closely associated with the opération of 
defendant's machine. Of thèse three drawings, those by Blackledge 
and Cross are substantially the same; that of Exhibit U — whether 
this is the actual construction used is by no means satisfactorily estab- 
lished — shows a soraewhat tapering end to the jet blower. None of 
the drawings conform to the spécifications for complainant's appa- 
ratus, and this is not claimed to be a pioneer patent, nor is it one in 
which the doctrine of équivalents could be rigidly applied, if at ail. 
Ail the drawings show the présence of the fan mechanism as the means 
of supplying the blowing agent; neither steam nor compressed air 
is used, and this mechanism, as has been seen, was employed in prior 
patents, and its use disclaimed in the patent in suit. In fact, one of 
the main claims of superiority for the Lutz patent was the displacement 
of the fan blower. 

"A greater degree of liberality and a wider range of équivalents are per- 
mitted where tlie patent is of a pioneer charaeter tban when tlie invention is 
wiuiiJly an improvement, although the last and suceessful step, in the art there- 
tofore partially developed by otber inventors in the same field. As the in- 
venter Is required to enumerate the éléments of his claim, no one is the In- 
fringer of a combluation clalm unless he uses ail the éléments thereof. Where 
the patent does not embody a primary invention but only an improvement on 
the prior art, the charge of infringement is not sustained if defendant's ma- 
chines can be difCerentiated." Oimiottl TJnhairiug Co. v. American Fur Re- 
flning Co., 198 U. S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100 ; Duiilap v. Willbrandt 
Surgical Mfg. Co. et al., 151 Fed. 223, 80 C. C. A. 575. 

I do not find that the claim of infringement has been sustained 
even though complainant's patent were upheld. The bill will be dis- 
missed at complainant's costs, and a decree may be entered in accord- 
ance with this opinion. 



ROTH et al. v. HARRIS et al. 
(District Court, N. D. New Yorlf. .Tuly 2.3, 1912.) 

1. PATBNTS (§ .318*) INFBIXGEIIENT — PROFITS RECOVEKABI.E. 

Althongh a patent is for an improvement only, the owner may be 
entitled ou au accounting to recover the profits made by an infringer 
from the manufacture and sale of the entire structure containing such 
improvement, where the latter is of paranionnt and coutrolliug impor- 
tance in giving marlcet value to the structure as a whole, by converting 
what was before uusal^ble at a profit into a conunercial success with 
ready sale at a large profit; and in such case it Is immaterial that the 
actual cost of the structure aside from the improvement is niuch greater 
than that of the patented device. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. § 318.*] 

2. Patents (| 312*) — Infeingement^Accouktikg for Profits— Burdbn of 

Proof. 

Where, on an accounting for infringement of an Improvement patent, 
complainant has proved the receipt of profits by défendant from the 

*For otljer cases see same iopic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
197 F.— 59 
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manufacture and sale of the Improved structure, and that défendant 
bas 80 kept its bookg that the profits realized from the patented and un- 
patented features carmot be separated, défendant has the burden of 
proof to make such séparation, or it wUl be charged wlth ail the profits. 
[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 543-549; Dec. 
Dlg. § 312.*] 

3. Patents (§ 312*) — Infeingement — Accounting fok Profits. 

An Infrlnger of the Hobart patent, No. 765,240, for a tune-sheet at- 
tachment for piano players, held chargeable on an accounting, under the 
évidence, wlth ail the profits made from the manufacture and sale of 
pianos contalnlng the patented devlce. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 543-549 ; Dec. 
Dig. § 312.* 

Accounting by infrlnger for profits, see note to Bricklll v. Mayor, etc., 
of City of New York, 50 C. C. A. 8.] 

In Equîty. Suit by Alfred P. Roth and another, doing business as 
Roth & Engelhardt, against Louis H. Harris, doing business as the 
Automatic Musical Company, and the Automatic Musical Company. 
On exceptions by défendants to master's report finding profits derived 
from inf ringement of the Hobart patent, No. 765,240, for a tune 
sheet attachment for piano players, to be $282,884.76, and damages 
nominal. Exceptions overruled, and final decree entered in conform- 
ity with report. 

See, also, 162 Fed. 160. 

Briesen & Knauth, of New York City, for complainants. 

Kerr, Page, Cooper & Hayward, of New York City, for défendants. 

RAY, District Judge. The bill was filed December 21, 1905, against 
Louis H. Harris, who carried on business as the Automatic Musical 
Company, for the infringement of United States letters patent to Ho- 
bart, No. 765,240, and United States letters patent to Whitmore, No. 
791,967. The decree, affirmed by the Circuit Court of Appeals, dis- 
missed the bill as to the Whitmore patent and afiirmed it as to the Ho- 
bart patent, finding infringement of claims 1 to 4, inclusive, and claim 6. 
By a supplemental decree filed May 3, 1909, the Automatic Musical 
Company, Incorporated, was made a party défendant and included 
in the accounting. The évidence and exhibits are quite voluminous, 
and the examination thereof has involved a vast amount of work. 

I dismiss without much comment the exceptions of the complain- 
ants, as I agrée with the master that the évidence is too indefinite and 
uncertain to justify a finding of damages in the respects where excep- 
tions were taken. 

I do not think it necessary to go at lengfh into the history of the 
matter which resulted in the infringement complained of. It is suf- 
ficient to say that the infringement of the Hobart patent was willful 
and persistent and that the défendants derived large profits theref rom. 
The Hobart patent was issued July 19, 1904, and défendants com- 
menced the infringement knowingly very soon thereafter. Prier to 
that time the complainants had done business at St. Johnsville, N. Y., 
making and selling an automatic piano with a roller mechanism within 

*For ottaer cases see same toplc & S numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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the piano case which was not commercially successful. With the Ho- 
bart patent attachment they became a marked commercial success and 
sales increased. Harris was the infringer down to September 1, 1906, 
but thereafter the infringement was by Harris and the Automatic 
Musical Company, Incorporated. 

The Whitmore patent, held anticipated, was for the contents of 
what is called a trigger box, which holds, with other things, an end- 
less tune sheet. The tune sheet formerly was in fact a part of the 
piano itself, andi it was detached with some difficulty. The défend- 
ants contend, and not without some reason therefor, that the Hobart 
invention, or improvement, is not upon the piano as a whole, or even 
the box that holds same, but upon and for the détachable feature of 
such box. Based on this contention, they présent the argument that 
by reliable évidence it was incumbent on the complainants on this 
accounting to apportion the profits arising from the sales of pianos 
having this attachment covered by the Hobart patent between the dé- 
tachable box and détachable features thereof and the other parts of 
the piano, or show by reliable and satisfactory évidence that the en- 
tire profits were attributable to the removable box; in other words, 
the use of the dievice of the Hobart patent. 

The défendants contend that the burden of doing this was on the 
complainants, and that such burden has not been sustained. The de- 
fendants rely in the main on Garretson v. Clark, 111 U. S. 120, 121, 
4 Sup. Ct. 291, 28 L. Ed. 371, where the court held: 

"When a patent Is for an improvement, and not for an entlrely new ma- 
chine- or contrivance, the patentée must show in what partieulars his Im- 
provement has added to the usefulness of the machine or contrivance. He 
must separate its results distinctly from those of the other parts, so that 
the beneûts derived from it may be distinctly seen and appreciated. The 
rule on this head is aptly stated by Mr. Justice Blatchford in the court 
below: 'The patentée,' he says, 'must In every case give évidence tending 
to separate or apportion the defendant's profits and the patentee's damages 
between the patented feature and the unpatented features, and such évidence 
must be reliable and tangible, and not conjectural or spéculative; or he 
must show, by equally reliable and satisfactory évidence, that the profits 
and damages are to be calculated on the whole machine, for the reason that 
the entire value of the whole machine, as a marketable article, is properly 
and legally attributable to the patented feature.' " 

The défendants also rely on Keystone, etc., v. Adams, ISl U, S. 
139, 14 Sup. Ct. 295, 38 L. Edl 103, where it was held: 

"While It is undoubtedly established. law that complainants in patent cases 
may give évidence tending to show the profits realized by défendants from 
lise of the patented devices, and thus enable the courts to assess the amounts 
which the complainants are entitled to recover, yet it is also true that great 
difficulty has always been found, in the adjudicated cases, in applying the 
rule that the profits of the defenciant afford a standard whereby to estimate 
the amount which the plalntiff is entitled to recover, and in deflning the 
extent and limitations to which this rule is admittedly subject. Such a 
measure of damages is of comparatively easy application, where the entire 
machine used or sold is the resuit of the plaintiff's invention ; but when, as 
in the présent case, the patented invention is but one feature in a machine 
embracing other devices that contrlbute to the profits made by the défend- 
ant, serious difficulties arise." 
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The patent in that case was not for â combinatidn, and this leads 
to the inquiry whèther the complainants' Hobart patent is for a mère 
improvement or an existing device, old in the art, or for a new thing 
as a whole, a combination of éléments, ail of which but one, per- 
chance, may be old, but with a new arrangement and a new resuit. 

The first and broadest claim of Hobart reads as follows: 

"Ali auto-pneumatic piano case having a duct bridge, combined with a 
box having a tune-sUeet and tune-sheet roUers, aud means for detachably 
.securing sald box to said case, substantially as speclfled." 

The Circuit Court of Appeals said of it: 

"Tlie invention of Hobart is not generic, but it marks a distinct improve- 
ment in the art. By arranging and adjusting the tune-sheet in a separate 
box before it Is attached to the piano, he avoids the difflculty whieh had 
theretofore existed, and which frequently resulted in the tearing and, destroy- 
ing the sheet and spoiling the niuslc. The adjustment of thè sheet to the 
old rollers requlred the services of a person of skill and expérience, whereas 
a novice can successfuUy make the necessary adjustment In the patented 
structure. By detaching the box the entlre apparatus is in plain view, and 
it Is manifest that a sheet can be removed and a new one substituted with- 
out eneountering any of the dlfflcultles whieh existed when the rollers were 
attached directly to the back frame of the piano." 

The claim is for a combination, viz., an auto-pneumatic piano case 
having (1) a duct bridge combined with (2) a box having (3) a 
tune-sheet, (.4) tune-sheet rollers, and (5) means for detachably se- 
curing said box to said case; the piano case meaning. This combina- 
tion was new, and under the évidence seems to hâve increased the 
sale of such pianos vastly. The master in his report says : 

"The clalms of the patent are not for the trigger box alone, but for a 
combination which included practlcally the entlre auto-pneumatic electrlc 
piano, and none of the component parts of the combination are capable of 
opération separately or marketable as an auto-pneumatic piano. The im- 
provements of the Hobart Invention made the Instruments salable, and It 
seems to hâve been the one small thing to make the whole a success. The 
invention must hâve been an Important one, and of great value, or it never 
would hâve been so long and so bltterly contested. There were no infringers 
save défendants, and their sales in opposition to complainants' may be rea- 
sonably attributed in a great degree to the présence of the patented device. 
Complainants' and défendants' pianos embodying It commanded priées far 
in excess of other self-playlng instruments." 

The évidence seems to sustain this statement or finding of fact. 
The master also says : 

"The question then remains as to whether the profits on. the whole instru- 
ment found as above, to wlt : 

From July, 1904, to Deceuiber 'il, 1905 $ 59.224 90 

Froni January 1, 1905, to August 31, 1906 54..521 65 

From September 1, 1906, to Juue 20, 1908 169,138 23 

Total ?282,SS4 78 

shall be aDowed complainant, or whether the profits shall be conflned to the 
manufacture and sale of the trigger box alone, which profits hâve not and 
in ail probability cannot be segregated, and are therefore nierely nominal." 

[1] I think it a fair inference from the facts that such pianos 
without this combination attachment were not a commercial success, 
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and that with ît they were, and that défendants were the only in- 
f ringers, and that the profits to défendants on the whole instrument 
were derived from the use of this Hobart invention. The inference 
is not conclusive ; but it was incumbent on the défendants, under ail 
the circumstances of the case, to rebut it. It does not appear that 
the patented improvement was of subordinate importance in giving 
market value to the pianos and producing profits from their manufac- 
ture and sale ; but, on the other hand, the évidence shows that the 
patented improvement was of paramount and controUing importance 
in effecting sales and producing profits. Without it there were few 
sales and no profits, but with it there were large sales, commercial suc- 
cess, and large profits. Under such circumstances and such a state of 
facts it is immaterial that the actual cost of the piano, aside from the 
patented device or combination, was much greater than that of such 
device. 

If a machine costing $500 to construct is not marketable, not a com- 
mercial success, and cannot be sold at a profit, but with a patented 
improvement incorporated therein, which only costs $50 in the mak- 
ing, is a commercial success, sells readily, and at a large profit over 
the cost of making and selling, are we to attribute the profit to the 
use of the patented device incorporated into the machine or not? If 
this piano without the patented device of Hobart had been a fair 
commercial success, had sold at a profit, and the business had been 
fairly successful, but with the patented device had been somewhat 
more so, merely, a différent problem and question of fact would be 
presented. It became a question with the master whether to apply 
the principles of Westinghouse et al. v. New York Air Brake Co., 
140 Fed. 545, 72 C. C. A. 61, or those of Brennan & Co. v. Dowagiac 
Mfg. Go., 162 Fed. 472, 89 C. C. A. 392, in this case. He thought 
the latter case more applicable, and this court agrées with him. 

[2] It is apparent from the record that défendants by their own 
acts hâve so confused the ascertainment of the exact profits derived 
from the Hobart patent device that it is impossible, as the master 
says, to separate them from the profits, if any, derived from the man- 
ufacture and sale of the remaining parts of the piano. The complain- 
ants hâve proved profits, the use of the Hobart device, and the con- 
fusion occasioned by the acts of the défendants. I think the case is 
brought within Westinghouse Electric & Manufacturing Co., Peti- 
tioner, v. Wagner Electric & Manufacturing Co., 225 U. S. 604, 32 

Sup. Ct. 691, 56 L. Ed. , decided by the Suprême Court of the 

United States, on certiorari to the United States Circuit Court of 
Appeals for the Eighth Circuit, June 7, 1912, and not yet officially 
reported. In that case it appeared, amongst other things : 

"On the hearing it appeared that the Wagner Company manufactured va- 
rions electrical appllances that had been made In the same shop, by the same 
workmen, and under the same gênerai superintendence as that employed In 
making the transformers. No account had been kept, whIch would show the 
cost of labor and shop expenses attrlbutable to thèse transformera. Nor was 
there anythlng on the bocks Indicatlng what, if any, profit had been reallzed 
from their sales. The gross receipts of $2,.S14,744.75 were mingled. The 
books only showed a gross profit of about 8 per cent. ; but it appeared that 
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the plant had grown and the business had extended during the period 
eovered by the accountlng. * * * The défendant tben clalmed that the 
Infrlnging transformers contalned éléments of the patent which were not 
embraced in daim 4, for which alone this suit was proeeeding, and that no 
profit due to tbose éléments eould be recovered in this case, unleSs the plaln- 
tiff apportioned the gains due solely to clalm 4." 

The court said: 

"1. The question as to who bas the burden of proof, In cases lilce this, 
is one of great practieal importance and constantly arises in patent cases. 
There bas been mueh controversy on the subject and a conflict in the dé- 
cisions. The authorlties clted in the briefs of the two litigants, and others 
bearlng on the subject, bave been examined,; but we shall not undertake 
to separately review them, for they disagree; not so much as to the rule, 
as to its application. It wIU be sufflcient for the présent purposes to say 
that: 

"(a) Where the Infringer bas sold or used a patented article, the plaintiff 
Is entitled to recover ail of the profits. 

"(b) Where a patent, though using old éléments, gives the entire value to 
the combination, the plaintiff is entitled to recover ail the profits. Hurlbut 
V. Schilllnger, 130 U. S. 472 [9 Sup. Ot. 584, 32 L. Ed. 1011]. 

"(c) Where profits are made by the use of an article patented as an en- 
tirety, the Infringer is liable for ail the profits, 'unless he ean show — and 
the burden is on him to show— that a portion of them is the resuit of some 
other thlng used by hlm.' Elizabeth v. Paving Co., 97 U. S. 127 [24 L. Ed. 
1000]. 

"(d) But there are many cases in which the plaintiff's patent is only a 
part of the machine and créâtes only a part of the profits. His invention 
may hâve been used in combination with valuable Improvements made, or 
other patents appropriated by the Infringer, and each may hâve jolntly, but 
unequally, contrlbuted to the profits. In such case, If plaintiff's patent only 
created a part of the profits, he is only entitled to recover that part of the 
net gains. He must, therefore, 'give évidence tending to separate or ap- 
portion the defendant's profits and the patentee's damages between the pat- 
ented feature and the unpatented features, and such évidence must be re- 
llable and tangible, and not conjectural or spéculative ; or he must show, by 
equally reliable and satisfactory évidence, that the profits and damages are 
to be ealculated on the whole machine, for the reason that the entire value 
of the whole machine, as a marUetable article, is properly and legally at- 
trlbutable to the patented feature.' Garretson v. Clark, 111 U. S. 121 [4 
Sup. et. 291, 28 L. Ed. 371]. 

"The real controversy arises in applyîng this principle to those cases where 
it is impossible to separate the single profit into its component parts. 

"2. In considering the question presented by the record hère, it is to be 
borne in mind that Congress had legislated (Kev. Stat. § 4921 [U. S. Comp. 
St. 1901, p. 3395]) with a view of affordlng the patentée ample redress against 
the infringer. It not only niakes the latter liable for damages — sometimes 
three-fold damages — but for ail profits deriyed from the use or sale of plain- 
tifC's invention, The rule as to the burden of proof bas, however, been so 
applied that this statutory right bas been often nullified by those infringers 
who had ingenuity enough to smother the patent with improvements belong- 
ing to themselves or to third persons. In such cases the greater the wrong 
the greater the immunlty ; the greater the number of Improvements the 
greater the diflaeùlty of separatlng the profits. And if that difficulty could 
only be converted into an impossibllity the défendant retained ail of the 
gains, because the injured patentée could not separate what the guilty ia- 
frlnger had made impossible of séparation. Manifestly such conséquences 
demonstrate that elther the rule or its application is wrong. The x-ule is 
Sound, for it but announees the gênerai proposition that the plaintiff must 
prove its case and carry the burden Imposed by law upon every person seek- 
ing to recover money 'or property from another. But the principle must 
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not be pressed so far as to override others equally Important In the ad- 
ministration of justice. It may serve to illustrate the rule and its limitations, 
if, at the rlsk of statlng the obvlous, we apply it to the varions steps of 
this case. * » * 

"4. Having by books and other data proved to the satisfaction of the 
master the existence of profits, the plaintiff had carried the burden imposed 
by law, and estahlished every élément necessary to entitle it to a decree, 
except one. As to that the act of the défendant had made it not merely 
difficult, but impossible, to carry the burden of apportlonment. But- plaintiff 
offered évidence tending to estafclish a légal équivalent. It had proved the 
existence of a fact which, whether treated as a rule of évidence or as a 
matter of substantive law, vi^ould entitle it to a decree for ail the profits. 
The method was différent from that uientioned in the second braneh of the 
rule in the Garretson Case, 111 U. S. 121 [4 Sup. Ct. 291, 28 L. I3d. 371]; 
but tlie plaintiff had now presented proof to demonstrate its rlght to the 
whole of the fund beeause of the fact that the défendant had inextrieably 
commingled and confused the parts composing it. This resuit vyould not be 
in conflict with the principle whlch in the flrst instance imposed the burden 
of proof on the plaintiff, but merely gave légal effect to a new fact vehich 
as a matter of law entitled the patentée to a particular judgment. It pre- 
sented a case where the court was called on to détermine the liabillty of 
a trustée ex maleflcio, who had confused his own gains with those which 
belonged to the plaintifiC. One party or the other must suffer. The in- 
séparable profit must be glven to the patentée or infringer. The loss had 
to fall on the innocent or the guilty. In such an alternative the law places 
the Joss on the wrongdoer. * * * 

"But when a case of confusion does appear — when it is impossible to make 
a mathematical or approxlmate apportlonment— then from the very necesslty 
of the case one party or the other must secure the entire fund. ît must be 
kept by the infringer, or it must be awarded, by law, to the patentée. On 
established prineiples of equity, and on the plainest principles of justice, the 
guilty trustée cannot take advantage of his own wrong. The fact that he 
may lose something of his own is a misfortune which he bas brought upon 
himself ; and if, as argued, the fund may hâve been made by the use of 
other patents also, for whlch he may be liable in another case, it is again 
a misfortune which he bas brought upon himself, and an instance of a double « 
wrong causing double liabllity. He cannot appeal to a court of conscience 
to cast the loss upon an Innocent patentée, and by judicial decree repeal tho 
provision of Rev. Stat. § 4921, which déclares that in case of Infringement 
the complainant shall be entitled to recover the 'profits to be accounted for 
by the défendant.' * * * 

"It may be argued that. In its last analysls, this Is but another way of 
saying that the burden of proof is on the défendant. And no doubt such, 
in the end, wlU be the practical resuit in many cases. But such burden is 
not imposed by law, nor is it so shifted until after the plaintiff has proved 
the existence ôf profits attributable to liis invention and demonstrated that 
they are impossible of accurate or approxim.ate apportlonment. If, then, 
the burden of séparation is cast on the défendant, it is one which justly 
should be borne by him, as he wrought the confusion." 

It seems to me that, complainants having proved the existence and 
receipt of profits by défendants attributable to the use by it of the 
Hobart patent or device, the infringement complained of, and having 
exhausted its means of separating those derived from the use of the 
patent from the others, if any, and having shown a confusion of thèse 
profits by the acts of the défendants, it made a proper case for charg- 
ing the défendants with ail such profits, and, in effect, cast on them 
the duty or burden of showing that some definite part of such profits 
was not derived from the use of the Hobart combination device. 

[3] Défendants contend that they did not hâve the benefit of ail 
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the profits îhcludled in the master's report, that pianos were sold and 
notes taken for the purchase price and discounted by défendants, and 
that same were never paid by the makers. Défendants say it is un- 
just and inéquitable to charge them with profits never actually re- 
ceived, except in the form of worthless notes. But I fail to find any- 
thing in the record which will justify any spécifie déduction for this 
reason. It is ail left to guess and spéculation. 

I conclude, on the authority of the case referred to and decided 
June 7, 1912, that the exceptions to the master's report should be 
overruled, and that the report and findings be confirmed, and a final 
decree entered for $282,884.78, with interest, and that défendants pay 
the master's compensation and disbursements, which will be fixed 
later. 

So ordered. 



i INTERNATIONAL MAUSOLKUM CO. y. SIEVERT et aL 

(District Court, N. D. Ohlo, W. D, Aprll 26, 1912.) 
No. 2,281. 

1. Patenî-s (§ 310*) — Validitt — Détermination on Demurreb. 

In passing upon the question of the validity of a patent, when raised 
by demurrer to a bill for its Infringement, the court cannot talte cogni- 
zanee ot anything dehors the record, exceptlng such niatters as are of 
common knowledge. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dlg. i 310.*] 

2. Patents (§ 328*) — Vaxidity — Subjbct-Matter — Bukial Crypt. 

The Hood patent, No. 858,070, for a burlal crypt, which as described 
In the spécification is a building, with a central hallway and réceptacles 
for bodies arrangea in tiers on either side, is void as for a subject-mat- 
ter not within the patent laws, and also because the claims are each for 
an aggregation of nonco-operating éléments, ail of which were old and 
nonpatentable. 

In Equity. Suit by the International Mausoleum Company against 
ri. S. Sievert and others. On demurrer to bill. Decree for défendants. 

Wallace R. I^ne, for complainant. 

Niles & Peters and Lynch & Dorer, for respondents. 

KILLITS, District Judge.. This case is before the court on de- 
murrer to the bill of complaint. Complainant allèges that défendants 
are infringing a patent owned by it and granted to W. I. Hood, as- 
signer of one-half to John W. Chesrown, June 25, 1907, No. 858,070, 
for burial crypt; a copy of the patent being attached and made a 
part of the complaint as an exhibit. 

The court in Fowler v. City of New York, 121 Fed. 747, 58 C. 
C. A. 113, a case wherein profert only of the patent in the following 
language was made: "Which said letters patent or an exemplified 
copy thereof your orator will produce as your honors shall direct" — ■ 

*For other cases see same topic & § numbes In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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held that the patent is therefore to be "regarded as part of the bill 
and will be examined on demurrer." 

Seventeen grounds of demurrer are specified. We will consider 
grounds 15 and 16 only, which are that the "patent was granted and 
the claim of said patent was allowed for matter for which the Com- 
missioner of Patents had no authority in law to grant a patent or 
allow a claim," and "that said Exhibit A shows on its face that said 
letters patent No. 858,070 is invalid." 

We are not unaware that there is a presumption of validity of a 
patent so strong that it is improper to hold one invalid on demurrer, 
unless it so clearly appears to be invalid that no testimony can change 
the légal aspects of the case. 

[1] But, when thèse considérations exist, the question of validity 
may be raised on demurrer, and the case may be determined on the 
issue so formed. Richards v. Chase Elevator Co., 158 U. S. 299, 15 
Sup. Ct. 831, 39 L. Ed. 991. And manifestly, in considering the ques- 
tion, we may not take cognizance of anything dehors the record, ex- 
cepting such matters as are of the stock of common knowledge, where- 
fore we are unable to consider the prior art, as invited by demurrants. 
But, considered in the narrow light constraining us, we find little diffi- 
culty in reaching the conclusion that the patent in question is invalid 
on its face. 

[2] The claimant says in his application and spécifications: 

"This invention has relation to burial crypts, and it consists in the novel 
construction and arrangement of its parts as hereinafter sliown and de- 
scribed. The objeet of the invention is to provide a commiinity crypt having 
a hallway or lobby of sufficient size to accommodate the funeral attendants, 
and which will protect them dnring the services from extrême températures 
in the weather and also from storms." 

This is the only expression of the patentée concerning the purpose 
and scope of his invention, although further along in the spécifications 
he describes some results that may be obtained through the opération 
of his devices, the only ones of which appearing novel to us will be 
discussed later. 

The spécifications and claims are manifestly drawn with a lack of 
clear understanding of the meaning of terms, for beyond any question 
the word "crypt," throughout the entire letters patent, is used to dtesig- 
nate a building housing réceptacles for the bodies of the dead. The 
use of the word in the spécifications meets no définition of the word 
in any standard dictionary. The patentée uses it in the sensé of a 
burial building, or, as it is commonly known in the art now, of a 
mausoleum. He spécifies that his crypt "comprises the hall or lobby 
1 of sufficient size to accommodate a funeral train," with "catacombs 
* * * arranged in vertical rows, tier upon tier, and separated from 
each other by homogeneous partitions, preferably of concrète cément, 
and homogeneous tops; the lower surface of the floor of one set 
of catacombs forming the tops of the next set of catacombs below." 

As we said of the use of the word "crypt," so we may say that 
he uses the word "catacomb" in a sensé not found in any standard 
dictionary defining the word. Except that the structure upon which 
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he daims a patent is above ground, we might say that the careless 
draughtsman of thèse spécifications was reversing the use of the 
terms, and spoke of catacombs when he meant crypts and of crypts 
when he meant catacombs. It is certainly settled that, understanding 
that when the patentée speaks of "burial crypts" he means a building 
erected on the surface of the ground, with a central hallway and 
burial réceptacles arranged on each sidé, he is dealing with a subject 
that is not patentable. Such a construction is neither, a new or useful 
art, machine, manufacture, or composition of matter, or any new or 
useful improvément thereof, or any new, original, or ornamental de- 
sign for any article of manufacture. 

The doctrine of Jacobs v. Baker, 7 Wall. 295, 19 L. Ed. 200, Fond 
du Lac County v. May, 137 U. S. 395, 11 Sup. Ct. 98, 34 L. Ed. 714, 
and American Disappearing Bed Co. v. Arnaelsteen, 182 Fed. 324, 
105 C. C. A. 40, settles this point. In the first two cases above it 
was held that an improvément in the construction lof a jail, being a 
building, did not come under the description of things subject to a 
patent covered by section, 4886, Revised Statutes of the United States 
(U.. S. Comp. (St. 1901, p. 3382). And, without the authority of thèse 
cases, it is common, knowledge that the older countries présent many 
instances of burial places under roof,, with provision for the accom- 
modation of funeral attendants, protecting them during services from 
the weather, with réceptacles for the dead. The world has gênerai 
knowledge of the construction and arrangement of the Catacombs in 
Rome, and of churches and burial places generally, which make pro- 
vision similar to that which the inventor, Hood, says is the object of 
his invention. 

The spécifications provide for a construction by which the "cata- 
combs" pass the gases and volatile products of décomposition into a 
common chamber, from which they may escape into the outer air and 
disseminate. This is one of the claimed novel features of the inven- 
tion. This may be a novel resuit, but the device by which it may be 
accomplished cannot be said to be useful, for the dissémination of the 
offensive volatile products of décomposition of the human body into 
the atmosphère is hardly désirable, if, indeed, it is sanitary. We do 
not feel that we can say that a resuit so likely to become a nuisance 
can be the subject of patentable invention. 

The means of escape of the gases of the décomposition from an 
individual "catacomb" is through a "valve port" in the rear. No 
description is offered or claim madefor any novel valve, nor is any 
form of valve in fact shown; but we are led to understand that any 
gas pressure relief valve may be enlployed. This device is an old 
one as applied to analogous purposeg, and consequently is not inven- 
tion, standing by itself, in view of the décision in Blake v. San Fran- 
cisco, 113 U. S. 682, 5 Sup. Ct. 692, 28 L. Ed. 1070. The inventor 
also provides each "catacomb" with a port in the front end through 
which he says the air may be "exhausted from the interior of the 
catacombs when the casket is first deposited therein." It does not 
appear from the spécifications or from any description that any ad- 
vantage inures in exhausting the air from a "catacomb" after the 
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deposit of a casket, and it is a matter of common knowledge that 'a 
"catacomb" constructed preferably of concrète cément would not suffer 
the continuance of a vacuum within it for any appréciable length of 
time, as the porosity of concrète is undoubted.- 

The claims are as follows: 

"1. A burial crypt, comprising a structure wltFi a réception hallway, seam- 
less catacombs arrangea therein and spaced from the walls thereof, whereby 
an air passage is formed, said eatacombs being provided with valve-controUed 
ports at their ends, which communicate with the said air passage, said pas- 
sage having an outlet at, or near, the top of the structure. 

"2. A burial crypt, comprising a structure with a réception hallway, seam- 
less eatacombs located therein and spaced from the walls thereof, whereby 
an air passage is formed, said eatacombs being provided with valve-controlled 
ports at their rear euds, which communicate with said air passage, said pas ■ 
sage, being provided with an outlet at or near the top of the structure, aise 
valve-controlled ports at the front ends of the eatacombs, through which 
the air may be exhausted therefrom after the same are sealed. 

"3. A burial crypt, comprising a structure with a réception hallway, seam- 
less eatacombs located therein and spaced from the walls thereof, whereby 
an air passage is formed, said eatacombs being provided with valve-controllett 
ports at their rear ends, which communicate with said air passage, said 
passage being provided with an outlet, at or near the top of the structure, 
also valve-controlled ports at the front ends of the eatacombs, through which 
the air may be exhausted therefrom after the same are sealed, and a hori- 
zontal shelf in front of each row of eatacombs, the upper surfaces of the 
shelves lying in the same plane as the npper surfaces of the bottoms of the 
eatacombs." 

It will be observed that thèse several claims are generally each for 
an aggregation of nonco-operating éléments, each of which is non- 
patentable. It cannot be said, as the court in Pickering v. McCul- 
lough, 104 U. S. 318, 26 L. Ed. 749, says, that ail the constituents 
so enter into the combination that each qualifies the other. As ob- 
served by counsel for demurrants, there is no joint or co-operating 
action between a réception hallway and the gas pressure relief valve, 
for the latter will operate, if it opérâtes at ail, indififerently whether 
the services are held in the réception hallway or dispensed with, or 
whether the gas container whose undue pressure it is to relieve is 
on a shelf in a receiving vault or out of doors. Nor is there any 
co-operating action between the horizontal shelf claimed in the third 
claim, which, in the spécifications, the claimant says may be used for 
the support of "floral designs and appropriate emblems," and the gas 
pressure valve. 

There is no patentability in the idea of a burial crypt (meaning a 
burial building) with a réception hallway, nor does the inclusion in 
such an édifice of seamless eatacombs (meaning homogeneous burial 
crypts or niches for the deposit of individual bodies) bring about a pat- 
entable invention; for it is notorious that the sides of the corridors 
in the Roman eatacombs were lined with burial niches eut into the 
solid rock or tufa, and, consequently, they were "seamless" in the 
walls. 

Aside from the lack of co-operation between valve-controlled ports 
and the arrangement of the eatacombs (crypts) on the sides of a 
central hallway, which we hâve noticed, ports in a sealed crypt to 
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permit the escape into the open air of noxious and perhaps poisonous 
effluvia cannot receive the sanction of a patent as a useful invention, 
and we may say that a port through which air may be exhausted from 
a chamber is not new, and in combination with other éléments aggre- 
gated in thèse claims it adds nothing for want of necessary co-opera- 
tion, as well as not serving a purpose specified to be useful. 

Â shelf iti front of a "catacomb," on which a casket may be rested, 
and which may also support flowers or mémorial designs, bas, as an 
élément of combination, already been noticed. Being but an enlarge- 
ment of the base of the portai, it is old. Looking at thèse spécifica- 
tions as a whole, we are foreed to criticise them as being so vague 
and ambiguous in their terms as to need extensive reconstruction in 
order to be understood and to constitute a source from which any 
plausible theory of the opération of the patentee's alleged invention 
may be deduced. 

If the growth of the patent system at the time of the décision of 
Merrill v. Yeomans, 94 U. S. 568, 24 L. Ed. 235, had reached a stage 
in its progress which warranted the court in saying that there was 
no longer "excuse for ambiguous language or vague descriptions," we 
«lay at this time speak even more strongly, and say that an invention 
depicted in such slovenly and ill-considered and inconclusive language 
as this is not yet ready for protection by letters patent. 

We consider that the alleged patentee's right to protection by letters 
patent ïs concluded against him by the cases cited above (Fond du Lac 
County V. May and American Disappearing Bed Co. v. Arnaelsteen), 
and that the demurrers should be granted, because of the invalidity 
of the letters patent. 



NATIONAL CASKET CO. v. STOLTS. 
(District Court, S. D. New York. July 5, 1912.) 

1. Patents (§ 328*) — Validitt — Pbiob Aet — Bubial Caskets — Face Plate. 

Reissue patent No. 12,750 (original No. 619,567), issued to National 
Casliet Company as assignée of William Hamilton, for a gauze face plate 
for burial caskets, field devoid of Invention, in view of the prior art, and 
was therefore invalld. 

2. Patents (§ 328*) — Rbisstje^Abandonbd Claim. 

Eeissue patent No. 12,750 (original No. 619,567), issued to National 
Casket Company as assignée of William Hamilton, for a gauze face plate 
for tiurial caskets, held based on an abandoned claim made on the orig- 
inal application for a patent and was therefore invalid; the reissue 
statute (Rev. St. U. S., § 4916 [U. S. Comp. St. 1901, p. 3S93]) heing do- 
signed to save the inventor against inadvertence, accident, or mistake, 
and not to permit the brlnging forward of claims previously deliberately 
abandoned by him after the original patent had been declared invalid in 
litigation. 

Suit in equity by the National Casket Company against Julius W. 
Stolts, as président and treasurer of J. & J. W. Stolts, an unincorpo- 
rated joint-stock association, for infringement of reissue patent No. 
12,750, dated February U, 1908, for face plate for burial caskets, is- 

•For other cases see same toplc & § n0Mbbk in Dec. & Am. Digs. 1907 to date, & Hep'r Indexas 
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sued to the National Casket Company, as assignée o£ William Hamil- 
ton, deceased. On final hearing. Bill dismissed. 

Duell, Warfield & Duell, of New York City (C. H. Duell, P. P. 
Warfield, and H. S. Duell, ail of New York City, of counsel), for 
complainant. 

Briesen & Knauth, of New York City (Hans v. Briesen, of New 
York City, of counsel), for défendant. 

MAYER, District Judge. This case has traveled a litigious journey 
for a dozen years. 

Apparently there is an art in casket making, and the rude means 
first employed to bury the dead hâve developed so that now the fin- 
ished product may be selected from stock on inspection or by cata- 
logue. For a considérable time the local carpenter or undertaker did 
the best he could, but now the bereaved, either in person or through 
the kindly offices of the sexton or "the funeral director," may sélect 
that form of burial which appeals most fittingly to sentiment and 
pocket. Indeed, according to the exhibits herein, one may hâve a 
wide choice of caskets as per advertisement and catalogue. It was, 
perhaps, with prophétie foresight of the future increase in wholesale 
casket making that William Hamilton of Allegheny, Pa., then of the 
National Casket Company, thought out what he believed to be an 
invention. For more than a quarter century the face of the dead had 
been sheltered by a glass plate. This gave an opporturiity for those 
who so desired, from affection or curiosity, to take a last look at the 
remains. But, as the country developed and travel increased, deaths 
away from home likewise increased, andi the breakage of glass be- 
came a matter of inconvenience and expense. The complaints of 
customers suggested to Hamilton the desirability of experimenting 
with some satisfactory substitute. This was found in mousseline de 
soie, a thin transparent, nonbrittle gauze-like material. The basic 
thought of Hamilton is expressed in his application, as foUows : 

"My Invention relates to face plates for burial caskets aud is designed to 
do away with the diflBculties arislng from the use of glass plates or panels 
commonly used therein. Where thèse glass panels are employed they are 
liable to become broken in the course of transportation of the casket and in 
falling deflace the features of the corpse. Moreover, when such caskets are 
exhumed, it is often found that the swelling of the wood of whlch the cover 
is composed has broken the glass panel. My invention overcoines thèse diffi- 
culties; and it consists in providing the casket with a frame over which is 
stretched a strip of a transparent fabrlc — such, for Insbince, as silk or wire 
gauze. This nonbrittle fabric takes the place of the glass now ordiuarily 
used. * * * The advantages of my invention will be apparent to those 
skilled in the art, since the disa avantages conséquent upon the use of a brittle 
panel, such as glass, are done away with and a transparent panel obtalned. 
which is not liable to breakage due to jars upon the eoffin or conséquent upon 
swelling of the wood." 

His claim was "the combination with a burial casket, of a face plate 
comprising a stretched sheet of transparent nonbrittle gauze fabric." 
After some difficulty (hereinafter to be referred to), United States 
letters patent 619,567 was issued to Hamilton under date of February 
14, 1899. Suit for infringement was brought and Judge Hazel held 
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that the patent, în view of the prior art, didi not involve invention. 
National Casket Co. y. Stoltz (C. C.) 127 Fed. 158. On appeal there 
was an àffirmande which did not go to the merits of the case. National 
Casket Co. v. Stoltz, 135 Fed. 534, 68 C. C A. 84. . Thereupon the 
case was again tried and additional testimony adduced by both sides, 
and on this occasion Judge Ray held that the patent disclosed inven- 
tion. National Casket Co. v. Stoltz (C. C.) 153 Fed. 765. Upon ap- 
peal the decree entered upon Judge Ray's décision was reversed, 
with instructions to dismiss the bill. National Casket Co. v. Stolts, 
157 Fed. 392, 85 C. C. A. 300. The Circuit Court of Appeals held 
the patent void for prior use on évidence establishing beyond reason- 
able doubt that such face plates of cotton and silk illusion had, in 
numerous instances, been used many years béfore the appHcation for 
the patent was filed. Judge Coxe wrote : 

"We are convinced that the évidence of prior use presented for the first 
tlme in the case at bar establlshes the invalidity of the Hamilton patent." 

The décision of the Circuit Court qî Appeals thus finally dispos^ed 
of the case arising under the original patent. 

[ 1 ] But complainant, with undaunted persévérance and the aid of 
able and ingeriious counsel, applied for and succeeded in obtaining a 
reissue No. 12,750. In the suit for inf ringement hased on the reissue, 
demurrer was interposed to the bill and sustained; and, again, on 
grounds not going to the merits, the decree below -^as reversed, with 
instructions to enter an order overruling the demurrer, with permis- 
sion to the défendant to answer. National Casket Co. v. Stolts, 174 
Fed. 413, 98 C, C. A. 61,7. An answer was interposed, and upon the 
issues raised thereby the case has now come on for final hearing. 

The position of défendant is stated in counsel's brief substantially 
as follows : 

"(1) Thé original Hamilton patent was based upon the alleged Invention of 
the use of a stretched sheet of gauze in place of ^lass. No spécifie type of 
silk or wire gauze was deserlbed, nor did it contain any claim of invention 
for the frame as a sliding frame, or the method of mouuting the gauze 
thereon. 

"(2) AU daims for such mechanleal features made In the application for 
the original Hamilton patent were deliberately and Intentionally abandoned 
prior to the Issuance of the said patent. (See file wrapper.) 

"(3) Thé original Hamilton patent was Invalld because of prior public use. 
157 Fed. 392 [85 C. C. A. 300]. No reissue Is allowed in such a case. * * * 

"(8) The Invention of the original Hamilton patent havlng thus been com- 
pletely antlclpated in every détail cannot form the basis of a valid reissue, 
there belng nothing which can be legitimately termed invention in or about 
Hamilton's gauze frame over and above the complète knowledge of ail parts 
of thls Invention by the prior art. 

"(9) If the reissue Is for a différent Invention than that disclosed In the 
original Hamilton patent, It Is Yold under the statute, which permits reissues 
only for the same invention. 

"(10) The claims of the reissue, If treated as patents for sliding gauze 
frame as agâinst any other type of gauze frame, are the same claims which 
were abandoned In vIew of références and otherwlse In connection with the 
original Hamilton application. See file wrapper of original patent. 

"(11) The delay In applying for the reissue (10 years) after the défendant 
had entered the market Is fatal to the reissue. The complalnant's only ex- 
cuse, that It was not finally informed that its patent was vold until the de- 
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cislon of the Court of Appeals in November, 1907, is not a valld excuse, In 
connection with reissues — that is a doctrine applicable only to disclaimers. 
Intervenlng rights like those of thèse défendants, once accrued, cannot be 
defeated by a reissue. 

"(12) The décision of the Court of Appeals in the former suit between 
thèse same parties based on a patent for necessarily the same Invention (if 
any), and on the defendant's manufacture of the identical type of structure 
as the défendant now makes, constitutes res adjudicata between thèse par- 
ties. ♦ * * 

"(14) The Hamllton patent, or the reissue, is wholly devold of any in- 
ventive thought in view of the prior art. 

"(15) The Haniilton reissue is elther (a) for the same invention as the orig- 
inal, and in that case It is anticipated ; or (b) it is for a différent invention, 
in which case it is void under 4916, R. S. [U. S. Oomp. St. 1901, p. 3393] ; 
Parker & W. Co. v. ïale Lock Mfg. Co., 123 U. S. 87 [8 Sup. Ct. 38, 31 L. 
Ed. 100]." 

On the question of invention, the case may, perhaps, be regarded 
as close andl as falling within that class of simple but useful and im- 
portant inventions of which the Gorton garter in George Frost Co. v. 
Cohn (C. G.) 112 Fed. 1009, and 119 Fed. 505, 56 C. G. A. 185, is an 
cxample. 

I incline, however, to the view that the reissued patent is devoid 
of invention, and that both on the facts and the law there is noth- 
ing in this record which strenî^thens it so as to escape the prier art. 
There is also a serions question as to whether the décision of the 
Court of Appeals in the former suit may not be res adjudicata. 
Whatever may be the correct conclusion on thèse points, there is an- 
other, and, it seems to me, insuperable obstacle to complainant's suit. 

[2] The file wrapper of the original Hamilton patent shows that 
claims practically identical with those now made in the reissue were 
presented and abandJoned in that application. The prédominant 
thought in Hamilton's mind was the substitution of gauze fabric for 
glass in a burial casket. Other claims were made merely as subsidi- 
ary, and were finally abandoned in favor of the claim of the original 
patent. 

The original application verified December 13, 1897, contained two 
claims: (1) For "a cover for burial caskets having an opening across 
which extends a layer of the transparent, nonbrittle médium such as 
gauze" ; and (2) for "a cover for burial caskets having an opening 
and sliding frame within the opening, and a layer of transparent, 
nonbrittle material, such as gauze, stretched to the frame." 

The examiner at the Patent Office rejectedl both claims, holding that 
gauze -hadbeen used as a face covering from time immémorial, and 
that its use as a substitute for glass was not a patentable invention. 
A reconsideration (January 19, 1898). was asked on Hamilton's be- 
half_, butithe application was finally rejected. Thereupon the appli- 
cant's attorneys amended his application by canceling both claims, and 
inserted a new claim as follows : 

"The combination with a cover for burial caskets having an opening of a 
sliding frame supported by guides within the opening, said frame having 
stretched thereon & layer of transparent, ylelding, nonbrittle fabric, such as 
gaxi'z.ë, sùbstantially as described." 
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_ Further correspondence followed, the attorneys stating that Ham- 
iltpn ha<3 not been consulted in regard to the application for recon- 
sideration on January 19, 1898, and that they did not clearly under- 
stand thàt Hamilton "was the first to use the sliding frame within 
the opening as novv specified in the new claim." This claim was final- 
ly rejected by the examiner, référence being made to the Hill patent 
November 10, 1868, No. 83,964, which showed a panel containing a 
glass plate. 

A further effort, however, was made by Hamilton. An affidavit 
was presented in which Hamilton emphasized the "peculiar advan- 
tages" of his device as consisting in overcoming "entirely the danger 
incident to glass panels and caskets arising from the liability of break- 
ing the glass due to the swelling of the wood after the casket has 
been buried." A reconsideration was asked, and amendment made by 
adding the following claim : 

"The coiiiliiiiution with a burlal casket, of a cover having a frame with a 
layer of trauspareut yleldiug nonbrlttle gauze fabrie stretched therein; sub- 
stantially as descrihed." 

The resuit of this affidavit and amendment was the allowance of a 
limited claim for a mechanical structure (combination) including 
gauze as an élément, but not a claim for the use of gauze as appears 
in letters patent 619,567. This limited claim, however, was canceled 
and clearly abandoned in favor of the claim of the original patent 
{No. 619,567). (Letterof Corwin December 29, 1898.) 

The file wrapper history may be briefly summarized as follows 
(adopting in part the concise fabulation by defendant's counsel) : ; 
"Flnally Rejected and Abandoned. 

"(A) A cover for burial caskets having an opening aeross which extends a 
layer of transparent nonbrlttle médium, such as gauze. 

"(B) A cover for burial caskets having an opening, a sliding frame within 
the opening, a layer of transparent nonbrlttle materlal such as gau/.e 
stretched to the franle. i 

"(0) A combination with a burial casket of a cover having a fraiile with 
a layer of transparent, yieldlng nonbrittle gauze fabrlc Stretched therein ; 
substautially as described. 

"Allowed After Final Rejection and Abandoned. 

"(D) i A combination with a cover for burial caskets having an opening of a 
sliding frame supported by guides within the opening, said frame having at- 
tached thereon a layer of transparent, yieldlng nonbrittle fabrlc such as 
gauze; substautially as described. 

"<E) Final claim as stàted in letters patent 619,567. The combination 
;with a burial casket of a face plate comprislng a stretched sheet of trans- 
parent nonbrittle gauze fabrie." 

It will thus be seen that the abandioned claim "(D)" was substan- 
f ially the same as claim 1 of the rèissue. No. 12,750. The latter 
reàds: 

"The combination with a burial casket cover portion of a relatlvely mova- 
,ble , face plate comprislng a supportlng miember and, a stretched sheet of 
■transparent, lionbrîttle gauze mouuted upon said supportlng memUer." , 

' Ciaims 2, 3, 4, and 5'diffef sô slightly in essential? IrpnjMçlaitn 1 that 
they cannot be sustained, if claim 1 fails. 
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The reason and motive for the abandonment of D, supra, and the 
adoption of E, supra, may be found in the testimony of Hamilton 
(now deceased) given in one of the preceding suits on July 20, 1905. 

From that testimony it is clear that the objective point in his mind 
was to do away with the breakage of glass, and thereby to eUminate 
or reduce the unpleasant and expensive results therefrom. His Com- 
pany was actively engagedi in the manufacture and sale of caskets 
apparently in a large way, his customers had complained of breakage, 
and he set his mind to overcome that difficulty. The mechanical con- 
struction or combination evidently seemed incidental to him or he 
may hâve believed or hâve been advised that a claim thus limited would 
be of doubtful validity either in view of the prior art or of the obvi- 
ous character of the so-called invention, upon which it was based. 

His testimony will be searched in vain, as will his spécification and 
claim 1 of the original patent, for any thought other than to substitute 
a gauze fabric for glass. 

To illustrate with a few extracts from Hamilton's direct examina- 
tion: 

"Q. 8. What led to your making the inventiou of the patent? A. The nn- 
satisfactory results of the use of glass. 

"Q. 9. Will you name some of the diffienltles that preseuteil theiuselves to- 
the successful use of glass as face plates in casket lids. and some of the 
disadvantages that acerued from the glass so used? A. The great objection 
to the use of glass as I found it In the business was its liabllity to break. 
It was more expensive, and from sweating or moisture that gathered on the 
undersidè of the glass was not always transparent. 

'■Q. 10. Realizing the disadvantages of using glass in this relation, did you 
begin to think of way s of avoiding this difficulty? A. The thought was 
forced upon me from the complaints of our customers and the expense caused 
by the breakage of glass. * * * 

"Q. 18. In the event of a breakage of the glass plates, upon whom does the 
expense of replàcing sueh plates devolve? A. On the manufacturer. If the 
]>late is broken in transit to the custouier, the manufacturer replaces it in 
almost any case with the expressage added. If the plate is brokeu during 
the funeral, the undertaker usually elaiins a déduction for the prlce of the 
plate and damages for the disappointment. » • * 

"Q. 28. Can you state the several places at which the glass face plates 
were usually broken? A. Possibly more were broken in transit on the rail- 
road. They were, however, broken fretiuently in the hearse of the funeral, 
and in the removal of bodies it was often found that the glass was broken, 
and lying upon the face of the corpse. 

"Q. 29. Had you for some years realized that glass was an unsatisfactory 
material for face plates of caskets before you hit upon the idea of the trans- 
parent gauze fabric face plate which forms the sub.i'ect-niatter of your patent? 
A. Yes; I was thoroughly- eonvinced of It. * * * " 

The reissue statute (section 4916, R. S.) was a remédiai enactment, 
designed to save the inventer against inadvertence, accident, or mis- 
take. It was never intended to permit experiment by litigation until 
some claim for the invention was worked out which either was not 
in the mind of the inventor or was deliberately abandoned by him. 

I am inclined to think that, if Hamilton were alive now, he would 
be greatly surprised by the reading of reissue letters patent 12,750 ap- 
plied for by his assignée in December, 1907, 10 years, almost to a day, 
aftet- hé fil'ed his application fbr the original letters. Morgan Envelope 
Co. V. Albany Perforated Wrapping Ce, 152 U. S. 425, 429, 14 Sup- 
197 F.— 60 
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et. 627, 38 L. Ëd. 500; Leggett v. Avery, 101 U. S. 256, 259, 25 L. 
Ed. 865; Thomas v. Rocker Spring Co., 77 Fed. 420-431, 23 C. 
C. A. 211; Richardson V. American Pin Co. (C. C.) 7Z Fed. 476- 
479. Thus, for the reasons stated and irrespective of, the questions 
of invention and res adjudicata, raised as to the reissue, the complain- 
ant is estopped f rom claiming the benefit of his abandoned claim or such 
a construction of his présent claims as vwould be équivalent thereto. 
The bill is dlismissed, with costs. 



TEUSSBD CONCRETE] STEEL 00. v. OORRUQATBD BAR CO. 

(District Court, W. D. New York. July 30, 1912.) 

Patents (§328*) — Suit foe Infkingement— Pbeliminaey Injunction. 

A preliiiinary injunction against intringement of the Forsythe patent, 
No. 862,897, for expanded sheet métal, uuadjudlcatedj denied on con- 
flictmg expert testimony as to its validity and scope, and on the question 
of infringement. 

[Grounds for déniai of preliminary injunctions in patent infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 

In Équity. Suit by the Trussed Concrète Steel Coppany against 
the Corrugated Bar Company. On motion for preliminary injunc- 
tion. Denièd. ' 

Chappell & Earl, of Kalamazoo, Mich. (Fred L. Chappell, of coun- 
sel), for complainant. 

James A. Carr, of St. Louis, Mb., Ëhd Kençfick, Cook, Mitchell 
& Bass, of Buffalo, N. Y., for defendaiit. 

HAZEE, District Judge. The facts do not' sufficiently establish 
à casé for the issuance of a preliminary injunction.' The record con- 
sists of contràdictory expert testimony relàting to the validity of the 
patent in suit, the scope of its claims, and infringement thereof by 
the défendant. 

Co'inplainant's patent No. 862,897' f 91" expanded shéet nietal, granted 
to William F). Forsythe Augus}: 13,.; 1907, is concededly not of the 
pioneer class. Long before said invention it was old to make lathing 
out bf metalby cûttiilg rows of slits itïsheets aild separating them 
by tmcut portions, and thep to expand tîie sheet tb cause the slitted 
portions tb élongate between th;e;unGÙt portions. There were two 
gênerai types of metallic lathing; , in,, one the métal was eut to form 
a meshwbrk, and in thé' other it Was eût to form so-called string- 
ties. The defehd'ant clâirns that thé patent in suit is of thé latter 
typé, while its own prbduct belongsto the former. 

In seeking a prelirninary ihjiinction, the complainant principally 
relies, upon substantial public acquiesçence in the , validity of the 
patent owned by it, atid on èstoppel tb âenyiSjùch validity on the 
gfound of em'ploymenj: of the patentée by the défendant. Said 
patent No. 862,897 was issued not more than five years ago, and I 

•For otlier paises see same tqplc & S. itombbS ia Pac, & Am. Dlgs; 1907 tg date, & Rep'r Indexes 
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can scarcely détermine from the affidavits that there has been such 
acquiescence in its validity by the trade or by persons making such 
devices as may safely be regarded as a substitute for an adjudica- 
tion. The affidavits read do not sufficiently show that the public 
generally, by permitting the complainant to exclusively enjoy the 
patent, has acknowledged its validity, or that there has been such 
long-continued acquiescence as to raise a presumption thereof. 
Consolidated Fastener Co. v. American Fastener Co. (C. C.) 94 Fed. 
523; Wilson v. Consolidated Store-Service Co., 88 Fed. 286, 31 C. 
C. A. 533. 

The défendant dénies infringement, and asserts that its process 
or method of making expanded métal is an improvement over For- 
sythe's earlier patent of such latitude as to constitute a patentable 
departure therefrom ; and, indeed, an examination of the prior art 
suggests the possibility that when the évidence is bef ore the court 
the complainant's patent may be given such narrow construction 
as to exclude defendant's device. 

Importance is attached by the complainant to an action brought 
by it against the patentée in the Northern district of Ohio, Eastern 
division, wherein it was adjudicated by JufVe Day that Forsythe's 
later construction, patent No. 1,007,027, now owned by the défend- 
ant and claimed herein to be an infringement of complainant's pat- 
ent, was merely a modification of the structure and process de- 
scribed by the patent in suit. But I do not think there was a judi- 
cial construction of the breadth and scope of the claims of the 
patent, as the injunction granted by the court was granted chiefly 
on account.of the existing contractual relations between the com- 
plainant and the patentée, and the affidavits leave me in doubt as 
to whether the présent défendant was privy. The issues between 
the litigants there were not the same as hère. In that action it was 
sought tô enforce the spécifie performance of a contract between 
the complainant and the inventor by which the latter agreed to 
assign to the former ail inventions ànd improvements relating to 
metallic lathing and machinery for making the same. Patent No. 
1,007,027 was involved, and the court decided that the relations 
between Forsythe, the inventor, and the complainant, were such 
that Forsythe should be restrained from transferring title to his 
later patent, and from infringing his earlier one. Similarities be- 
tween the two patents were pointed out; but, as already stated, 
Judge Day did not construe the claims of the patent in suit. It is 
not sufficiently shown that the défendant inspired the patentée to 
break his contract with the complainant, or to infringe the patent 
in suit; and as several expert witnesses for the défendant testified 
that, when the claim in controversy receives a judicial construction, 
the defendant's device is not embraced in complainant's patent, the 
doctrine of estoppel should not now be applied. 

The défendant also claims that the patent in suit was for the 
same method of cutting or slitting métal as that described in an 
earlier patent granted to the same patentée, but while it may be 
doubted whether claim 6 in controversy is subject to the criticism 
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of double patenting, yet on this application I am unwilling to décide 
that such défense is without merit. 

Complainant also urges that the défendant lias copied into its 
catalogue complainant's copyrighted advertising matter, phrasing, 
and illustrations, etc., and should be enjoined by this court from 
continuing such unfair acts in trade. The défendant, however, re- 
joins that such advertising matter, copyrighted or uncopyrighted, 
was not an original production. The évidence is not sufïiciently 
clear as to what complainant claims to be new and original, as 
there is some testimony on behalf of the défendant that some of 
the cuts or sketches were taken from a prior publication and that 
matter found in complainant's catalogue was taken from defend- 
ant's. 

I am of opinion that no injury will resuit to complainant by 
awaiting the final hearing. The application for a preliminary in- 
junction is denied. 



STRAUSE GAS IRON 00. et al. v. WEIL et al. 

(District Court, S. D. New York. June 5, 1912.) 

Patents (§328*) — Validity and Infbingement — Gas Iron. 

The Spahr & StlcMer patent, No. 948,773, for a gas iron, claims 2 and 
7, held not antlcipated, valld, and Infringed. 

In Equity. Suit by the Strause Gas Iron Company, Otto Spahr, 
and Charles Stichler against Julius Weil and Joseph Powdermaker, 
copartners doing business as the Marion Manufacturing Company. 
On final hearing. Decree for complainants. 

Briesen & Knauth, of New York City, for complainants, 

MAYER, District Judge. Défendants hâve not appeared on final 
hearing, but, as complainants hâve been put to the expense and trou- 
ble of a suit, they are entitled to a brief statement of the reasons 
which entitle them to a decree. 

The gas iron described in complainants' patent and shown in the 
exhibits displays a meritorious and patentable conception. The in- 
vention described in claims 2 and 7, which are in issue, is for a gas 
iron having a solid base with a central groove into which lead air 
openings connected with the outside air. This air thus drawn in the 
central groove supports the combustion of numerous jets of gas fiâmes 
which issue from a burner supported or suspended immediately above 
the central channel. The gas oriiîces are deflected to the right and 
left, respectively, in order that the beat will be distributed properly 
and uniformly, so as to convert the température of the lower surface 
of the iron into one which will keep it continuously in operativè con- 
dition. An iron thus constructed does not cool off during the inter- 
vais between use, and need not be placed upon a hot stove or flame. 

It is claimed that one of the objections to irons having intégral 
combustion chambers is the odor which arises from incomplète com- 

•For other cases see same toplc & § numbee Iq Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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bustion. By the patented arrangement this feature is stated to hâve 
been overcome; the statement of the invention being to the effect 
that the iron thus constructed produces "a maximum of beat with 
a minimum of gas, and avoiding the smell of unconsumed gas." The 
patent also states that the construction described causes the création 
of a natural draft through the body of the iron to the openings V 
"provided for the escape of the products of combustion, the air being 
admitted to the burner below the same and then supplied to the gas 
to cause comparative perfect combustion of the latter without per- 
mitting the fiâmes to appear on the exterior of the iron." 

Défendants filed an answer, and attended the taking of testimony 
on behalf of the complainants both in New York and during a ses- 
sion in Philadelphia. Défendants' answer sets up 21 patents alleged 
to anticipate; and, although thèse patents were not offered in évi- 
dence, they bave been considered in determining the validity and scope 
of complainants' patent, lest a patent be sustained which the référ- 
ences set up in the answer anticipate or legitimately restrict. I find 
in thèse patents set up in the answer that there is not any structure 
which discloses the combination of complainants' patent as defined in 
claims 2 and 5, nor in thèse prior patents is there any subject-matter 
which should restrict thèse two claims to less than the scope asserted 
for them. During the argument référence was made to two gas 
irons marked "Marion" diffefing from each other only in détail, but 
not constructively, a gas iron marked "Thormax," and a gas iron 
marked "Iwantu"; the latter being the exhibit showing complainants' 
manufacture. Iti respect of their constructive features, ail of thèse 
four irons are practically identical, and ail four are now described 
in and covered by claims 2 and 7 of the patent in suit. 

The complainants are entitled to the decree, with costs. 



BRYANT ELECTRIC CO. t. DAVID KILLOCH CO. 

(District Court, S. D. New York. July IT, 1912.) 

No. 5—93. 

Patents (| 328*) — Validity and Infbingement — Incandescent LAMr 

Socket. 

The Seeley reissue patent, No. 12,757 (original No. 839,655), for an Ui- 
candesceiit lamp socUet, discloses Invention and la valid ; also, held in- 
fringed. 

In Equity. Suit by the Bryant Electric Company against the David 
Killoch Company. On final hearing. Decree for complainant. 

Hubert Howson, for complainant. 
Francis C. Lowthorp, for défendant. 

PLATT, District Judge. Défendant is charged with infringement 
of claims 1, 2, and 3 of reissued patent No. 12,757, dated March 3, 
1908, granted to complainant as assignée of F. E. Seeley, for incan- 

'For otber cases see same topic & % numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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descént lamp socket. If Seeley was within the law when he obtained 
the reissue, so as to include claims 1 and 2, which he swore were omit- 
ted by inadvertence, and if said claims express an inventive thought, : 
the defendarit's structure plainly infringes those claims. It seems too 
obvious to warrant argument that the reissued claims are for the same 
invention as was described and attempted to be claimed in the original 
patent. The application for reissue was seasonably filed, and no inter- 
vening rights hâve been affected. The principles sanctioned in Topliff 
v. Toplifï, 145 U. S. 156, 170, 12 Sup. Ct. 825, 36 L. Ed. 658, warrant 
the granting of the reissue. Is the patentée entitled to the benefit of 
an inventive thought when he laid bare to the public what he had done, 
and demanded the protection sought in claims 1 and 2 of the reissue? 

A study of the prior art satisfies me that Seeley was the first to get 
away from every vestige of the old yoke type of attachment, and to 
show the world how to form in thé shell or cap the "angled projections 
4," performing the threefold function of automatically latching, secur- 
ing ag'ainst endwise detachment and preventing rotation. The. earlier 
Goodridge patent. No. 837,055, was edging away from the old yOke 
type, but it had a yoke worked by pins, and the simultaneous use of 
the thumb and two fingérs in detaching was a cumbrous thing. Noth- 
ing which I hâve found went any further away from the old yoke type 
than the ■ Goodridge patent. ' 

Thé dëfendant's experts think that with the light shed by the earlier 
attemptë'to eâcape theyôke type, a nsechanic could hâve taken the step 
which Seeley took: That judicial'minds differ on the question of in- 
vention is shown by hundreds of repôfted cases. Speaking for myself, 
I' eannot escape the cénviction that 'the inventive thought was présent 
in Seeley's mind. Ifeini not mUCh impressed by the évidence as to large 
sales of the patented structure by thè General Electric Company, who 
market the product under license. The trouble with it is that most of 
the product marketed, not only lias protection under the Seeley patent, 
but also under the multicatch patent of Goodridge. The latter strikes 
me as much more advàntageous, and the salaôleness which it gives to 
the product may render the Seeley patented feature negligible. 

The only question which had bothered me at ail is as to whether the 
défendant infringes claim 3 of the rejssue. If we are to be bound by 
the "letter which killeth," he does not infringe. If we hâve in our 
hearts a trace of kindly f eeling for the "step in advance" which Seeley 
took, infringement is shown. I find ail the éléments and features of 
claim 3 in defendant's socket, co-operating to produce the same resuit 
with nothing added, nothing omitted, and that, by an act of legerde- 
main, easily detected, the defendant's structure calmly appropriâtes the 
substance of claim 3. 

Let a decree be entered, finding infringement of the claims at issue, 
and for injunction and accounting. 
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SMITH INCANDESCENT LIGHT CO. v. WELSBACH GASLIGHT CO. 

(District Court, S. D. New York. July 20, 1912.) 

No. 5—122. 

Patents (§ 328*)— Validity and Infringement. 

The Smith reissue patent, No. 13,033 (original No. 759,037), for a lamp, 
claims 22-30, are void as not for the same invention disclosed in the 
original patent; also, held not infringed if conceded validity. 

In Equity. Suit by Smith Incandescent Light Company against the 
Welsbach Gaslight Company for infringement of reissued letters pat- 
ent No. 13,033 (original No. 759,037) issued to Harper F. Smith No- 
vember 2, 1909. On final hearing. Decree for défendant. 

Miller & Merwin (Timothy D. Merwin and W. Hastings Swenar- 
ton, of counsel), for complainant. 

Alfred Wilkinson and Bakewell & Byrnes (C. P. Byrnes, of coun- 
sel), for défendant. 

PLATT, District Judge. The gist of the invention of the patent in 
suit, as stated by counsel for complainant, consists in placing beneath 
the globe of an outdoor lamp, a plate or dise, having above it, and be- 
fore the globe is reached, vertical wings radially disposed about the 
center of the globe opening, and also placing a circular dise inside the 
globe, centrally above the opening. Cross-currents of air passing un- 
derneath and close to the globe are caught between the outer dise and 
wings and forced upwardly through the opening against the under side 
of the dise within the globe, and by it deflected toward the walls of the 
globe, so as not to impinge directly upon the burner mantles arranged 
just above. Complainant contends that defendant's device complained 
about has a similar attachment beneath the globe and a "hat shaped" 
pièce inside the globe, which is the deflecting dise or plate of complain- 
ant's combination. 

The two main défenses which impress me are: 

(1) That défendant has no plate or dise inside his globe, which can 
in any sensé be construed to be the équivalent of the complainant's 
plate or dise, inside his globe. 

(2) That the claims of the reissued patent, upon which the suit is 
brought, are invalid, because they attempt to cover an invention which 
was not in the mind of the inventor when he obtained his original pat- 
ent. 

In a sensé thèse défenses interlock, but the intolérable weather, cou- 
pied with the necessity of personal rest and récupération, forbid any 
attempt at extended analysis. 

It appears that the alleged infringing device was complained about 
in this court some years ago, using Smith's original patent No. 759,037 
as the basis of attack. In that patent the dise or cup inside the globe 
was stated in the spécification to be "of greater diameter than the 
opening D of the lamp globe, so that any air entering thereat is de- 

•For other cases see same topic & § nvmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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flected toward the sides of tlie globe C. In this vvay the glass is kept 
cool and the mantles protected from any currents." Coniplainant took 
his prima facie proofs in that suit, using the same expert; who appears 
in this one. Défendant took, his proofs, at great cost. Complainant 
then apphed for a reissue of the Smith patent, obtained it, discontin- 
ued the old suit, and started the one now under discussion. 

Défendant suggests that having shown so plainly that there was no 
infringement in the eariier case, because it had no cup or dise inside 
the globe which functioned as complainant's inside cup or dise did, the 
patentée Smith, with the knowledge thus gained, succeeded in his ef- 
fort to obtain claims which are not warranted by anything disclosed in 
the original patent. In the reiSsue, Smith states that his dise or de- 
flecting means is of sufficient size to send the entire air currents into 
the 2;one intermediate the sides pf the globe, and the central zone, 
which is the zone of maximum température. This is a clear departure 
from the letter and spirit of his disclosure in the original patent. 

Défendant insisted in the fîrst suit, and still insists, that its device 
has no cup or dise inside the globe. Its dise, it is asserted, has its loca- 
tion before the air currents get into the globe and is nothing more or 
less than a baffling device which steadies the air currents and then per- 
mits them to pass quietly up into the globe. 

Even if, by a stretch of the imagination, one should say that the dise 
is within the globe, because it lies in the glass extension of the globe 
downwards, it is insisted by the défendant that it does not in any sensé 
fonction as complainant's dise must, because its diameter is less than 
that of the glass extension. Claims 22-30 are the claims which de- 
fendant insists are not found in the original invention. Claims 1-5 
are not suggested in the bill, but hâve been developed during the proofs. 
Défendant has no such cup or dise inside the globe as is called for in 
claims, 1-5. Whether the state of the pleadings oflfer a basis for com- 
plaint about thèse claims is immaterial, because there is no infringe- 
ment. 

As to claims 22-30, I do not think that the Patent Office would have- 
allowed them, if the facts of the case had been known. I think that 
they are not for the same invention as disclosed by the original patent,, 
and I also think that, if anybody can argue himself into finding them 
valid, they are tiot infringed. 

I hâve given attention to the prior use défense, but deem it unneces- 
sary to discuss it. 

Let the bill be dismissed, with costs. 
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UNITED STATES ex rel. SCHORNBACH v. BEHRENDSOHN. 
(District Court, E. D. Louisiana. July 11, 1912.) 

No. 14,.530. 

1. Infants (§ 12*) — Custody— Juv-enile Delinqxjents. 

Acts La. 1908, No. 83, creatiug the juvénile court, and providlng that 
proceedings therein sliall be lostituted by affidavlt against the ehild, is 
not iii\alid on the theory that a chlld of tender years cannot stand In 
judguient. 

[Ed. Note. — For other cases, see Infants, Cent. Dig. § 13 ; Dec. Dig. § 
12.»] 

2. Infants (§ 66*) — Presumptions— Incapaciiy foe Crime— Childben. 

The presumption at common law that a chlld of tender years was In- 
capable of crime only extended to chlldren under seven. 

[Ed. Note.— For other cases, see Infants, Cent. Dig. § 172; Dec. Dig. 
§ 66.*] 

3. Infants (§ 12*) — Oustody — Juvénile Court Act. 

Since Civ. Code La. art. 305, provides that a father may be excluded 
from the tutorship of his chlld for notoriously bad conduct and for 
other reasons, Louisiana Juvénile Court Act (Acts 1908, No. 83), providlng 
that a parent may forfeit his right to the custody of a chlld if he is 
derelict in his duty toward the chlld. is not In confllct with the Code, or 
unconstitutlonal as impairlng the inaliénable rlght of a parent to the cus- 
tody of a chlld. 

[Ed. Note. — For other cases, see Infants, Cent. Dig. § 13; Dec. Dig. S 
12.*] 

Habeas corpus by the United States, on the relation of Michael 
Schornbach, against Abraham Behrendsohn. Writ denied. 

Girault Farrar, of New Orléans, La., for relator. 

A. D. Henriques, Jr., of New Orléans, La., for respondent. 

FOSTER, District Judge. In this matter the relator, a subject of 
the Austro-Hungarian Empire, seeks the release of 'his minor chikl 
from the custody of the respondent, a citizen of Louisiana, who holds 
her in his tempo rary keeping by virtue of an order of the juvénile 
court of New Orléans. The proceedings in the case, as shown by the 
return, which, of course, must prevail over the allégations of the 
pétition, seem to hâve been regular and in conformity with the pro- 
visions of the law creating the juvénile court (Act No. 83 of 1908), 
which provides that such proceedings shall be instituted by affidavit 
against the child. 

The relator contends that a child of tender years cannot stand in 
judgment, and the proceedings should hâve been against him as the 
child's father, and, in any event, he is entitled to her custody under 
other and conflicting provisions of the law of Louisiana, the benefit 
of which is guaranteed to him by the treaty between the Austro-Hun- 
garian Empire and the United States. 

[1] The constitutionality and validity of the act creating the ju- 
vénile court, and the method of procédure adopted, hâve been re- 
peatedly affirmed by the Suprême Court of Louisiana, but the points 

•For other cases see same topio & | ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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raised by relator do not seem to hâve been ever passed upon. The 
juvénile court idea is of récent development, but it is undoubtedly for 
the benefit of society in gênerai and the unfortunate children brought 
within its terms in particular, and in the nature of things it is neces- 
sary that proceedings be against the children; for otherwise, if the 
child be abandoned by its parents, or hâve none, how could it be 
reached or benefited. And there is no logical reason why the pro- 
ceedings shpuld not be against the child. The proceedings are not 
criminal, but even criminal proceedings are brought against children 
of teuder years> though the punishment be modified because of their 
âge. 

[2] In fact, the presumption at common law that a child of tender 
years is incapable of crime only extended to children under the âge 
of seven years. 

[3] With regard to the respondent's contention that he has the 
inaliénable right to the custody of his child, it is elemental that the 
power of parents over their children is derived from their duty to 
them. If he has been derelict in his duty, he might well forfeit his 
natural right of authority. The Juvénile Court Act so provides. And 
it is not in conflict with the provision of the Civil Code, for the father 
may be excluded from the tutorship of his child for notoriously bad 
conduct and for other reasons. Civil Code, art. 305. 

It is very clear, on, the record before me, that the juvénile court 
had jurisdiction over the person of the child and that it issued a 
valid order, consigning her to the temporary care of the respondent. 
The writ prayed for will not issue, and relator's pétition will be dis- 
missed. 



WESTERN RY. OF ALABAMA v. RAILROAD COMMISSION OF 
ALABAMA et al. 

CENTRAL, OF GEORGIA RY. CO. v. SAMB. 

(District Court, M. I). Alabama, N. D. May 27, 1912.) 

Nos. 265, 261. 

1. Careikes (§ 12*)— State Régulation op Rates— Reasonableness of 

Rates— ^Retubn on Investment. 

Under the conditions attendlng the business of railroads In Alabama, 
a railroad company is entitled to earn a net profit of 8 per cent, on the 
value of the property devoted to the service, where Its charges are ;iust 
and reasonable in themselves, and a sehedule of rates fixed by law c n 
intrastate business wUich wlU not permit a company to earn such return 
from that business is conflscatory and unconstltutional. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20 ; 
Dec. Dig. i 12.*] 

2. Cabeiebs (§ 12*) — State Régulation op Rates — Reasonableness op 

Rates — Valuation of Propbktt. 

In the valuation of the property of a railroad company for the pur- 
pose of determining the reasonableness of a state statute regulatlng 
rates, as afCecting such property, a fundamental and generally control- 

*For other cases see same topic & § numbbb in Dec. & Ara. Digs. 1307 to date, & Rep'r Ii^dexes 
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llng Inquiry Is the cost of reproducing the property in its existlng con- 
dition at the time of the Inqulry. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

3. Caebiees (§ 12*) — State Régulation of Rates — Reasonableness — Value 

OF Pkopebty Devoted to Intkastate Business. 

In apportioning the total value of the property of a railroad Company 
between its Interstate and intrastate business for the purpose of deter- 
mining the reasonableness and validlty of a state statute regulatlng 
rates, the only feasible method is by comparison of the volumes of its rev- 
enues from each kind of trafic, making allowance for the greater rela- 
tive cost of doing local business, varying in amount with varying condi- 
tions, and as to which the testimony of experts skilled in railroad trans- 
portation may be accepted. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

4. Cabbiebs (§ 12*)— State Régulation or Rates — Validity or Statuts. 

■ A carrier bas the right, if rates bave been flxed too low in the past, 
to meet changed conditions by increaslng them if the incrense is rea- 
sonable, and a state statute, vphich dénies It that right and forces It to 
continue in force rates which are unremimerative and conflseatory, is 
unconstltïitional and void. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

5. Cabbiebs (§ 12*)^State Régulation op Rates — Validitt or Statute — 

BuEDBN and Measubb of Proof. 

In a suit by railroad companies to enjoin the enforcement of a state 
statute flxing rates on the ground, among others, that it niade arbitrary 
classification of roads and was unconstitutional as depriving complaln- 
ants of the equal protection of the laws, they are required to prove such 
allégation by a prépondérance of the évidence only as in other civil cases. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

6. Cabbiebs (i 12*) — Constitution al Law (§ 242*) — State Régulation of 

Rates — Constitutionalitt of Alabama Statutes— Classification — 
Reasonableness of Rates. 

Act Ala. Feb. 14, 1907 (Acts 1907, p. 104), fixing passenger rates, and 
Acts Nov. 23, 1907 (Acts Sp. Sess. 1907, pp. 91-159), knovvn as the Eight 
Group Acts, which divide the railroads of the state into four classes and 
presoribe maximum freight rates to be charged by each elass ou certain 
commodities and that the rates in force January 1, 1907, shall constltute 
the maximum rates as to ail other classes, and shall not be increased, 
as administered by the executive officers of the state, held unconstitu- 
tional and void as to complainant railroad companies on the grounda: 
(1) That the ■classification of roads was arbitrary and discrlminatory and 
deprived complainants of the equal protection of the laws; and (2) be- 
cause the rates prescribed and kept in force by such acts are conflsea- 
tory, It being shown that, under the rates previously in force which 
were not unreasonable In themselves, neither of complainants earned an 
average net income from its Intrastate business exceeding 3 per cent. 
on the value of its property devoted to the service, and that under the 
statutory rates, after they were put in force, the earnings were stlll less. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12 ;* Constitutional Law, Cent. Dig. § 691 ; Dec. Dig. § 242.*] 

In Equity. Suits by Western Railway of A[abama against the Rail- 
road Commission of Alabama and others, and by Central of Georgia 
Railway Company against the same. On exceptions to report of spe- 

•FoT other cases see tame topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cial màster and final hearing. Exceptions overrulèd, and decrees for 
complainants. '■ 

See, âlso, 171 Fed. 694. 

On the 25th of March, 1907, complainants and ten other railroad coui- 
panies, seven ô( which sho'rtly afterwards abandoned their eontests because 
of a trade wliereby the executive department of the state agreed to give thein 
better rates, afterwards carried into éffëct by législative and administrative 
acts, filed their bills in the circuit court to enjoin, among other thlngs, the 
enforcement of the sevé'raï statufes of this state whieh prescribed 2% cents 
per mile as the maximum intrastate passenger rate, flxed the maximum in- 
trastate rates for the transportation of llO commodities or articles of freight, 
and.niade the rates in force on the Ist day of Jauuàry, 1907, the maximum 
intrastate freight rates. The statutes vv-ere assailed on the grounds that 
the rates prescribed are conflscatory ; that they deny to complainants the 
equal protection of the laws, in that the classifleation of the railroads, in- 
cluding those of complainants, for rate-making purposes, is purely arbitrary 
and unjustly discriminatory ; and thati the opération of the state rate stat- 
utes amounts to a direct régulation, by the state, of intçrstate commerce. 
The hearing for a preliminary injunction went over at the request of the re- 
spondents until the 8th of May, 1907, when a preliminary injunction was 
issued in ail the cases, the respondents offerlng no évidence of any kind and 
stating in open court that they did not intend to appeal from the orders ; 
the making of which, in the then posture of the cases, fhey admltted was 
inévitable. Seaboard Air Llne Railroad Co. v. Railroad Commission of Ala- 
bama et al. (C. G.) 155 Fed. 792. 

After thèse injunctions, an extra session of the Législature vyas called, 
October 9, 1907, to convene November 7th thereafter, to deal with sueh of 
the complalning railroads as at the time of the assembling of the Législature 
should still insist on their contesta in the fédéral court. At the session so 
held the 110 Commodities Act v?as repealed, and in lieu of it a séries of stat- 
utes were enacted flxing freight charges. Thèse acts were known a^ the 
Eight Group Acts, and were approved November 23, 1907. Thereupon the 
complainants in thèse cases filed supplemental bills, attacking the new acts 
as unconstitutlonal on the same grounds as those urged against the original 
acts. On the hearing for a preliminary injunction, on the proof submitted 
by the parties, the court, beîng of opinion from the évidence iutroduced, on 
the most unfavorable view which could be indulged against complainants, 
that it was manifest beyond any doubt that the opération of the reduced 
rates would be conflscatory, issued a preliminary injunction against the en- 
forcement of thèse statutes, and some other statutes, since repealed or de- 
clared unconstitutlonal by the Suprême or this court, which were designed 
to évade or destroy the jurisdietion of the court, and to force the complain- 
ants who remalned in the court to abandon their eontests. Central of Geor- 
gia Railway Co. v. Railroad Commission of Alabama et al. (C. C.) 161 Fed. 997. 

An appeal was taken to the Circuit Court of Appeals, which upheld the 
orders of this court regarding the statutes seeking to undermine its juris- 
dietion and to punish complainants for invoking it, but held, by a divided 
court, that the évidence presented in the shape of ex parte affidavits, in 
which manner both sides without hint of objection from either submitted the 
question, did not so strongly overcome the presumption indulged in favor of 
the reasonableness of rate statutes as to justify an injunction against the 
freight and passenger rates, before a test of the rates by an actual trial, 
ïhereupon the complainants put the rates into efCect. The cases were then 
referred to a spécial master to take and return the testimony and report his 
conclusions on the facts, and he was afterwards directed to report hia con- 
clusions on the law. The order of référence directed findings upon 31 in- 
quirles bearing upon every matter which could possibly throw light upon 
the value of complainants' railroad and properties, the amount of théir Inter- 
state and intrastate commerce, the value of their property devoted to each 
service, the net and gross incomes received therel'rom, the original cost and 
présent value of the properties iuvolved, the cost of duplicating it in its con- 
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dition at the tlme of the inqiiiry, and the llke. The investigations by Spécial 
Master W. S. Thorington in thèse cases, and by Spécial Master W. A. Gunter 
in tlie other rate cases lately decided in this court, hâve been as palnstaliing 
and skillful, and bave eovered a wider range and been rtiore exhaustive and 
délibéra te, perhaps, than in any prior rate Investigation. Thèse cases are 
now subuiitted for final decree upon the master's report and the évidence re- 
turned by him, in conjunction with the several exceptions to his findings. 

Lawton & Cunningham, of Savannah, Ga., R. E. Steîner and Stein- 
er, Crum & Weil, ail of Montgomery, Ala., for Central of Georgia 
Ry. Co. 

R. E. Steiner and Steiner, Crum & Weil, ail of Montgomery, Ala., 
for Western Ry. 

Robert C. Brickell, Atty. Gen., Samuel D. Weakley, and Henry C. 
Selheimer, both of Birmingham, Ala., for Railroad Commission and 
others. 

JONES, District Judge (after stating the facts as above). Con- 
trary to its earlier view, it is now the settled doctrine of the Suprême 
Court of the United States that a rate statute is obnoxious to the four- 
teenth amendment if its opération prevents the earning of just ré- 
munération on the value of the property devoted to the service, al- 
though it yields some profit. To use the language of the Suprême 
Court in différent cases where the issue arose, a législative act to avoid 
conflict with the fourteenth amendment must not prevent the earning 
of compensation which is "adéquate," "full," "just," and "reasona- 
ble" ; or, to quote the words of one of the latest cases, "a fait return 
upon the reasonable value of the property at the time it is used for 
the public." 

In Central of Georgia Ry. Co. v. Railroad Commission of Alabama 
et al. (C. C.) 161 Fed. 965, this court held, upon the facts then before 
it, that a carrier in Alabama should be permitted, without législative 
interférence, to earn above the costs of rendering the service, and its 
fixed charges, 8 per cent, upon the value of the property devoted to 
intrastate service, provided its charges are reasonable and the service 
is rendered without unjust discrimination. It was then said: 

"The carrier is made by lavi^ an insurer of treight, and is required to use 
the liighest degree of skill known to the art to prevent injury to its passen- 
gers. It must hâve and keep its equipment up to the standard of modem ex- 
cellence. Necessity and policy alike demaud that it maintain a sufflciently 
high standard of wages to attract and retain the services of compétent aud 
faithful men in ail its departments. Its business is in a degree hazardous when 
best eonducted, and shares for good or ill the fortunes of the eommunities aud 
localities it serves, and it must maintain and increase Its facilities as their 
wants require. In ail of thèse, matters its interests and those of the public 
are in a large seuse, legally and morally, identical. If a schedule of rates 
does not permit the carrier to earn a sufllcient income to properly discharge 
thèse duties, the rights of the public, as weil as the private interests of the 
owners, are ÏBvaded. The rlght to rémunération for the cost of whatever 
is requisite to maintain its service so as to meet the just wants of the public 
and fully discharge the duties exacted of it by law is therefore as vital to 
the public welfare as to the well-being of the property owner, aud when we 
State the rights of the carrier, and enforce them in that respect, it is only 
another mode of stating and enforcing the rights of the public." ICI Fed. 992. 
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The same considérations apply to the right to earn enough more 
than the Cost of the service to enable the property owner to obtain 
just compensation for the value of the use of his property in the serv- 
ice. 

The Railroad Securities Commission, appointée pursuant to the act 
of Corigress approved June 18, 1910, reports : 

"A reasonable return Is one which under honest accounting and responsible 
management will attract the amount of investors' money needed for the de- 
velopment of our railroad facllities. More than thls is an unnecessary bur- 
den. Less than thls means a check to railroad construction and to the de- 
velopment of trafflc. Where the investment is secure, a reasonable return 
Is a rate which approximates the rate of interest which prevails in other 
Unes of industry. Where the future is uncertain, the investôr demands, and 
is justlfled In demandlng, a chance of added profit to compensate for his 
risk. We cannot secure the Immense amount of capital needed, unless we 
make profits and risks commensurate. If rates are going to be reduced when- 
ever dividends exceed current rates of Interest, investors will seek other 
flelds, where the hazard Is less or the opportunity greater. In no event can 
we expeet railroads to be developed merely to pay their owners such a re- 
turn as they could hâve obtalned by the purchase of investment securities 
which do not Involve the bazards of construction or the risks of opération." 

The Interstate Commerce Commission, in Re Proposed Advance in 
Preight Rates, 9 Interst. Com. R. 413, discusses the question and asks : 

"Ought not a railway be allowed to accumulate, in some form, a surplus 
during fat years which may tide over subséquent lean years?" 

It ansYi^ers its own question by saying: 

"ïo thls we unhesltatingly answer in the affirmative. In times like the 
présent railroad companies should be allowed to earn somethlug more than 
a mère falr return upon their investment,"' 

In Willcox V. Consolidated Gas Co., 212 U. S. 48, 49, 29 Sup. Ct. 
198, 53 L. Ed. 382, 15 Ann. Cas. 1034, the Suprême Court declared: 

"There is no particular rate of compensation which must in ail cases and 
in ail parts of the country be regarded as sufHcient for capital invested in 
business enterprises. Such compensation must dépend greatly upon circum- 
stances and locality. Among other things, the amount of risk in the business 
is a most important factor, as well as the locality where the business is con- 
ducted and the rate expected and usually reeeived there upon investments 
of a somewhat similar nature with regard to the risk attending them. 
There may be other matters which in some cases might also be properly 
taken into account in determinlng the rate which an investor might properly 
expeet or hôpe to receive and which he would be entitled to without législa- 
tive interférence. The less risk, the less right to an unusual return upon 
the investments. One who invests his money in a business of a somewhat 
has:a.rdous character is very properly held to hâve the right to a larger re- 
turn without législative interférence than can be obtalned from an invest- 
ment in government bonds or other perfectly safe security." 

Eight Per Cent, a Reasonable Return. 
[1] Apply ing thèse gênerai remarks to the proper measure of re- 
turn on the investment of the gas company — which was the matter 
before it — the Suprême Court held : 

"That a rate which would permit a return of 6 per cent, would be enough 
to avold the charge of confiscation, and for the reason that a return of such 
an amount was the return ordinarily gought and obtained on investments of 
that degree of safety in the city of New York " 
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It applied this rule to a corporation, which, as it says, "monopolizes 
the gas service of the largest city in America, and is secure against 
compétition under the circumstances in which it is placed" — a business 
of which the court further remarks: 

"So far as it Is given us to look into the future, It seems as certain, as 
anyttilng of such a nature can be, that the demand for gas will Increase, and, 
at the redueed priée, increase to a considérable extent. An interest in such 
a business is as near a safe and secure investment as can be imagined with 
regard to any private manufacturing business." 

That the business of railroads in Alabama, which must not only 
increase their facilities as the just wants of the public demand and 
meet existing compétition, but face also the contingency of the build- 
ing of new roads which will invade their territory and traffic, and 
encounter the loss of revenue, at uncertain periods, from poor crops, 
or diminished production or movement of manufactures in depressed 
conditions of trade, and the prevalence of épidémies and the interrup- 
tion of business and losses from strikes, floods, and the like, is a much 
more hazardous and uncertain business than that of the gas company, 
which the Suprême Court allowed a return of 6 per cent., is obvious. 
The Willcox Case is a controllihg authority, to say nothing of nu- 
merous cases in state and lower fédéral courts, to the effect that, un- 
der the conditions attending the business of railroads hère, any sched- 
ules of rates fixed by law, which will not permit the carrier, where its 
charges are just and reasonable in themselves, to earn a retum of at 
least 8 per cent, per annum upon the value of the property devoted to 
the service, is confiscatory. 

Proper Mode of Ascertaining Value. 

[2] The factors which must be considered in valuing a railroad are 
carefully stated in Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 
42 L,. Ed. 819. The value of property, unless it be of a kind which is 
frequently boiight and sold and therefore has a market value, must 
always, to a large extent, be a matter of opinion. The controlling 
considérations are generally the use to which the property is or can 
be put, and the amount for which the property will sell for thèse pur- 
poses, or the profit which can be made from its use. Property with us 
is seldom taxed at its full value, and its assessed value for taxation 
may be an important, although not by any means a controlling, consid- 
ération. The price the owner paid for the property at the time he ac- 
quired it, if conditions are siniilar at the time of the inquiry, may 
also be of weight. A fundamental, and generally controlling, inquiry 
is: What will it cost to reproduce the property in its existing con- 
dition at the time of the inquiry ? 

In the several Rate Cases, 196 Fed. 820, héretofore decided by this 
court, the court held : 

"The original cost of a railroad may in some instances reflect light upon, 
or even détermine, the présent value, as when it is of very récent construc- 
tion. But ordinarily It is of little assistance in that regard, since many 
items of value may be donations by the government or Individuals. * * * 
Or the road may hâve been built long before the period of the inquiry at 
greatly less or greatly higher priées than those prevailing at the time of the 
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inqulry. Or Us osiginal post might be Involved In, obscnrity and may iii- 
clude the cost of abandoued or destroyed portions of the property, whieh 
should not ligure in tlie inventory for the présent tinie, or the road may hâve 
heen bought at a forced sale In times of panic at a nominal priée or iii 
inflated times at a correspouding priée ; or the road costing little orlgiiially, 
may hâve developed from many coutributiug causes into belng property of 
great value. And in every case, after finding the original cost, when pos- 
sible to be done, the question would still hâve to be solved as to whether 
such original cost is the same as the ijresent value, whlch would iuvolve the 
détermination of the présent value for such coniparisou independent of the 
original cost, and In no other or better way than on reproduction values." 

In a report made by the Railroad Securities Commission to the 

Président it is declared : 

"A fuudamental, though not necessarily a controlling, élément in vakie, 
is cost of reproduction. Thls is true of property in gênerai. It has heen 
speciflcally affirmed of railroad property by the Suprême Court of the United 
States. Eminent railroad men who hâve appeared before this commission 
hâve stated that in their opinion cost of reproduction or physlcal value was 
the most important single élément in determlning the true value of a rail- 
road as a whole." 

Value of Entire Property Used by Western Railway in Alabama. 

The Western of, Alabama Railway Company was organized in 1883 
by the Central Railway & Banking Company of Georgia and the 
Georgia Railroad & Banking Company, which purchased the property 
of the old Western Railroad of Alabama and cdnveyed it to the West- 
ern Railway, for 3,000 shares of the capital stock of the par value of 
$100 per share, and the assumption of certain bonds due by the old 
Western Railroad of Alabama. At the time of the purchase, the West- 
ern Railroad owned not only the line of railroad from West Point, 
Ga., to Selma, Ala., but also what was known as the Columbus Branch, 
running from Opelika, Ala., to Columbus, Ga. The Railway Company 
subsequently sold this branch road to the Columbus & Western Rail- 
way, which under the terms of the sale paid a part of the contract 
price in cash and assumed certain of the outstanding bonds. The 
capitalization of the Western of Alabama Railway, for many j^ears 
past, has been $3,000,000 of stock, and $1,543,000 of bonds which bear 
4I/2 per cent, interest annually. Including about 300 feet of road in 
Georgia, which is properly treated as a part of the Alabama prop- 
erties, the Western Railway of Alabama opérâtes a railroad from 
West Point, Ga., through Montgomery, Ala., to Selma, Ala., a dis- 
tance of 130.20 miles. With the exception of Opelika there are no 
towns of any size between West Point and Montgomery, or between 
Montgomery and Selma, and at each of thèse points it has compéti- 
tion in its interstate business which constitutes the greater part of 
its commerce. The lines of the Western of Alabama Railway are of 
an average âge of 50 years or over, and the original cost of its construc- 
tion is involved in obscurity. What it cost the présent owners is 
shown by the price paid by theni for it. Prior to 1907, improvements 
and betterments were charged to operating expenses, and we hâve no 
separate record of them; but afterwards, in compliance with instruc- 
tions from the Interstate Commerce Commission, a record was kept, 
by which it appears that the amount expended in improvements and 
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betterments upon the property, since J.une^ 1908, up to the latest prac- 
ticable date before the closing of the testimony, was the sum'of $595,- 
226.72. The proof leaves no doubt whatever that the road was worth 
what it cost the Western Railway at the time of the purchase in 1883. 
It has been managed skillfully and economically. In the language of 
the Consulting engineer, who was one of the chief witnesses for the 
respondents : 

"There is no road in the South that compares with it (rom an engineering 
standpoint and from a maintenance of way standpoint" — that the witness 
linew of. 

Reproduction Cost. 

Naturally, with the development of the country sînce 1883, the road 
has greatly enhanced in value. The reproduction cost of the prop- 
erty, in its existing condition, being a fundamental élément in arriving 
at the true value of the property, much évidence was adduced on that 
point. The master's report shows in great détail the pains taken to 
arrive at the true cost of everything which would enter into a dupli- 
cation of the Western Railway. Fréquent adjournments of his sit- 
tings were taken to give the parties opportunity to investigate and 
verify, from the books and records of the company, data and statistics 
furnished by their officers. Greater care could not bave been taken, 
than was, to hâve full proof on thèse matters. The original maps and 
profiles by which a large part of the road was constructc.d were fur- 
nished engineers, and they raade maps and profiles of other portions 
of the road. Every separate item of expense required to build the 
railroad, according to the maps and profiles, was enumerated and fur- 
nished the respondents, with the estimated cost of doing each part 
of the work. Much testimony was taken as to the time it would re- 
quire to duplicate the road, the cost of excavations, fills, bridges, sta- 
tion houses, track laying, rails, spikes, assembling the workmen, ma- 
terial, etc., and the time required to reconstruct it, and also as to the 
number, kind, and cost of cars and equipment in use. and the per- 
centage of dépréciation from use of bothroadway and equipment, and 
every separate parcel of right of way in country and town was enu- 
merated, its value estimated, and proof taken thereon. No success- 
ful effort was made to shake the substantial correctness of thèse esti- 
mâtes, which were proved by the great weight o'f the testimony. 

Untenable Objections. 

The chief objection wa.-, as to the value of the rights of way in the 
country. It was insisted that the method of arriving at the value of 
the country rights of way was erroneous because, in the estimâtes of 
the value of the land actually included in the right of way, an addi- 
tional amount per acre was added for what is called "damage value," 
and the expense of acquiring or condemning the property, etc. The 
respondents insisted that the separate strips of land used for the right 
of way, should be valued at so much per acre, as where farm lands 
are sold in a body, and that the fact should be ignored in estimating 
the cost of reproduction, that a railroad must not only pay for the 
197 F.— 61 
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value of the land actually taken for the right of way, but also the 
damages on accounf of the diminished value of the parcel not taken, 
in conséquence of the construction of the road through the property 
from which the right of way strip was taken. It was shown by the 
decided weight of the testimony, and is also a matter of common knowl- 
edge, and has been f requently decided by the courts, that in estimating 
the cost of obtaining a right of way, the damage to the value of the 
land not taken, and the further expenses, such as the procuring of 
title, etc., are proper to bé considered in addition to the market price 
of the land actually taken, in estimating the cost of reproducing the 
right of way. In the language of the Railroad Commission of the 
State of Washington : 

"In order to reproduçe the right of way used for railroad purposes, it is 
necessary to pay in addition to the markét price of the land taken, priées 
ranglng from such to 500 per cent, in excess thereof, to cover the consequen- 
tial damages to the land not taken, and because of the necessities of the rail- 
road Company to hâve the particular land sought." 

The vajue claimed by, the complainant for the right of way în the 
country araounted to a little more than 10 per cent, of the total right 
of way values claimed by the railroad, and, as to the valuation of the 
rights of way in the country, the différence between complainant's and 
respondents' witnesses, the "damage value," etc., being eliminated, does 
not amount to more than $500. As to the value of lots used in towns 
and rights of way therein, no increased value was claimed on account 
of damages to adjacent tracts or lots, and respondents' witnesses fixed 
the value of the real estate and rights of way at Opelika, Mohtgomery, 
and Selma at a higher figure than claimed by the complainant. 

The master found that the reproduction cost of the roadway and 
equipment (excluding in the computatjon the value of the intangible 
property, current assets, and "other real estate," not uçed in the Idusï- 
ness) was as follows : 1906, $5,206,371.69 ; 1907, $5,305,581.73 ; 1908, 
$5,476,490.59; 1909, $5,536,571.12; 1910, $5,657,140; 1911, $6,153,- 
483.02. 

Tax Valuations. 

The proof shows that during thèse same years, with the exception 
of 1906, when the franchise or intangible values Were not assessed, 
taxes wére assessed on both physical property and tangible values at 
what was considered 60 per cent, of its real value, and that run out 
to 100 per cent., the tax value of the physical property and franchises 
was as follows: 1906, $4,074,242 ; 1907, $6,136,487; 1908, $6,136,687; 
1909, $5,394,208 ; 1910, $5,651,142. The value of the franchise included 
in the above assessments was as follows : 1906, $1,626,661.50 ; 1907, $1,- 
626,661.50; 1908, $1,626,661,50; 1909, $876,446.66; 1910, $970,883.33. 
The average tax value of the property for the past five years prior to 
the closing of the évidence being $5,478,553. The value of "current 
assets" used in the business was not included in the property taxed, 
and amounted on the average during the period of the inquiry to 
$514,974.82 per annum. 

The master, in view of ail the évidence, very correctly found that 
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the average annual value of the entire property of the Western Rail- 
way of Alabama, devoted to or contributing to its entire business in 
Alabama during the six years prior to the closing of the testimony, 
was $6,963,208. 

How to Apportion Value of Property to Each Service. 

[3] It is obvions that the property and equipment of a railroad, 
used indiscriminately in Interstate and intrastate commerce, cannot 
be divided or split up so that we may sélect any given separate part 
of the railroad and its equipment as devoted exclusively to Interstate 
or intrastate commerce. No such physical division is possible. The 
only feasible way in which the value of the property devoted to the 
use of intrastate commerce can be ascertained is first to find the value 
of the entire property employed in common in both interstate and in- 
trastate commerce, and then to find by comparison of the volumes of 
its revenues in each business, or by some other measure, what pro- 
portion is used in each, and thus to arrive at the value of the property 
devoted to intrastate commerce. It has been repeatedly held by the 
Suprême Court: 

"That the state cannot justlfy unreasonably low rates for domestic trans- 
portation considered alone, on the ground that the carrier is eaming large 
profits on its Interstate business, over which, so far as rates are concerned, 
the state has no control. Nor can the carrier justify unreasonably high 
rates on the ground that in that way it will be enabled to meet losses on its 
Interstate business." 

No intelligent person, at ail famîliar with our dual System of gov- 
ernment, is ignorant of the truth that a carrier's profits from its inter- 
state commerce cannot be included in its earnings from its domestic 
business, in determining whether the returns from the latter are con- 
fiscatory. Yet we frequently find men, sometimes thoughtlessly, and 
sometimes deliberately, seeking to delude public opinion, asserting 
that a décision pronouncing domestic rates unreasonable must be un- 
just and vicions, because the carrier, ont of the combined earnings 
from its entire business, state and interstate, is enabled to déclare 
sufficient dividends to keep its stock at or above par. No just person 
needs to be reminded that a décision on such a question cannot be un- 
just, because the court, in ascertaining the facts which must control 
its judgment, refuses to mingle earnings which the suprême law for- 
bids to be intermingled. Every intelligent person is aware that the 
opération of a rate statute on a carrier's domestic business may not 
allow just compensation for the use of the property devoted to that 
service, and yet that it may earn sufficient profit from its interstate 
business to give its stock a rating, at or above par, in the markets of 
the country. 

In the Rate Cases lately decided by this court, 196 Fed. 824, it was 
said : 

"It Is admltted that the allotraent to interstate and intrastate commerce of 
the proper share of the propery used In common by the two is an exceedlngly 
difllcult problem, arising from the conceded fact that, though the unlts of 
service are the same in each, the relative aggregate eost o£ the two services 
is very différent. If the ton and passenger miles were of uniform cost in 
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tlie.two;of course, thêshareof,each in th« use of the property wcald lie the 
proportion pt the whole, value wliieh.t,lie gposs earnings of eaeli becr to tUe 
other, or the earnings of eâçhjro the whole earnings.. But where two per- 
sons ttr 'patrons are served by a common proiierty,' ôhe may do less business, 
but require in doing it the use ot the property in a greater proportion 
than the otherand therefore the relation of the respective services to eacli 
other can only be determinèa'l»y first settïirig tlie relative cost of doing each 
business. Chicago, etc., v. Tojupkins, 176 U. S. 179 [20 Sup. Ct. ;!;i6. 44 L. 
Ed. 417]. The ditïlculty of the prpblem aris'es ■ f rom the fact that the cost 
of transportation involves an assèssment on the sub.jects of commerce of 
charges "focovet eomnjori, gênerai, overhead, or nonhaulage expenses and 
also the:lïauiage cost, and thabthéreis no way of allbcatimg such charges to 
the transpprtatîon^itenjs \vhen the property is used in çonimou. * * * It 
cannot, bè said what share of thèse commun expenses sball . be apportioned 
to anintrastate ton or passenger beirig trausported, it may be, in the same 
train and car with the interstate tons and passengers. T)ie solution of the 
question bas beretofore been madc to rest entirely on the expérience and 
testimony of experts as to the relative différence in cost of the two services, 
and in every case In which the question bas arisen the vvitnesses bave, whUe 
agreeing on the' fact that local or intrastate business is more costly than 
through or interstate business; varied very widèly as to the auiount of such 
différences" — aceording to the conditions under which the two businesses 
were conducted. 

As the inquiry relates to what is a fait return upon the value of the 
property usiçd in the différent businesses, and the cost of doing the 
two businesses is not the same, it is manifest that the net earnings 
cannot be the same, and that to treàt them as such and to apportion 
the value of the use of the railroad in intrastate business aceording to 
the gross earnings in interstate and intrastate commerce is to estab- 
lish a wrong standard of rémunération for the use of the value of 
the property devoted to intrastate commerce. Smyth v. Ames, 169 
U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819; Chicago v. Tompkins, 176 
U. S. 167, 20 Sup. Ct. 336, 44 L. Ed. 417. In the latter case the Su- 
prême Court, speaking of the findings of the lower court to the effect 
that it could not détermine the cost of the local business with math- 
ematical accuracy, said: 

"The statement is undoubtedly, true, but there are many thiugs whicb 
hâve to be determined by courts and jurles, "in respect of which mathematical 
certainty is nOt possible. * » * Beyond the figures given from the books 
df the Company of the actual cost of doing the total business of the cOmpany, 
there was the testimony of several experts as to the relative cost of doing 
local and through , business. Such testimony is not to be disregarded, sihiply 
because it cannot demoustrate by figures the exact amount or per cent, of 
the extra cost. That there is a différence is manifest, and upon such différ- 
ence the opinion of experts, familiar with the railroad business, is compétent 
testimony and cannot be disregarded." 

Varioùs rules hâve been followed by the courts and text-writers ; 
but, as the master correctly observes, in ail the cases since Smyth v. 
Ames, distribution of operating expenses has been effected in propor- 
tion tô thë gross revenue, with an extra load for local business varying 
in amount aceording to the varying conditions, and such distribution 
made by experts skilled in railroad transportation, with practical uni- 
formity, has been accepted by the courts in ascertaining the value of 
the property the carrier dévotes to its local business. In no case which 
the writer has examined has any testimony ever been given that the 
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cost of earning a dollar in intrastate traffic was less than 10 per cent, 
more on the dollar than the average cost of earning a dollar on ail 
traffic, and in nearly ail the cases the excess cost of doing intrastate 
business was shown to be far more. In the three Rate Cases, 196 
Fed. 800, recently decided: in this court, a method of ascertaining thèse 
expenses, without the use of a "load," in gênerai, was formulated ,by 
Mr. W. A. Colstbn, on what is called the "Unit of Service Basis 
Equalized." The master in those cases found this method very usef ul 
m ascertaining the expenses of freight and passenger services, and 
their division between Interstate and intrastate business, and the find- 
ings of the master using that plan, whose results were verified in other 
ways, were approved by this court. It would unduly swell this opin- 
ion to enter upon any discussion of the merits of the Unit of Service 
Basis Equalized as compared with the practice of adding a "load" to 
the cost of doing intrastate business. The spécial master did not think 
the Unit of Service Basis applicable in this case owing to the condi- 
tions with which he dealt, and found it inaccurate in some respects, 
when applied to the business of thèse complainants. 

The master found that the revenue basis with a "load" of 10 per 
cent, more to earn a dollar in intrastate freight traffic than the cost of 
earning a dollar on ail freight traffic, and of 5 cents more to earn a 
dollar on intrastate passenger traffic than the average cost of earning 
a dollar on ail passenger traffic, was the proper basis for dividing the 
cost of operating expenses between interstate and intrastate traffic, and 
employée! that method. He found that the actual value of complain- 
ant's property (excluding "other real estate," not used in the business) 
assignable to its intrastate business in Alabama was as f oUows : 1906, 
$2,315,983.11; 1907, $2,419,182.85; 1908, $2,438,666.42; 1909, $2,- 
451,577.13; 1910, $2,369,273.70; 1911 (latest practicable date), $2,- 
616,443.18. 

He reported that the gross earnings of the complainant, in both in- 
terstate and intrastate freight and passenger traffic, were as follows: 

1906, $1,126,105.39; 1907. $1,195,146.81 ; 1908, $1,143,550.21 ; 1909, 
$1,073,099.20; 1910, $1,167,402.61; 1911 (latest practicable date), 
$1,000,274.60. 

He further found that its net income for the same years, from ail 
of its business, state and interstate, was as follows : 1906. $347,416 ; 

1907, $297,414.29 ; 1908, $134,721.62 : 1909, $156,750.68; 1910, $222,- 
068.42; 1911 (latest practicable date), $197,698.09. 

He further found that the net intrastate income for those years 
was as follows: 1906, $84,434.93; 1907, $67,538.66; 1908, $17,329.- 
47; 1909, $28,332.31 ; 1910, $45,165.23 ; 1911, $45,095.25. 

Complainant's total net income from its intrastate business "for the 
six years amounted to $287,895.85, or an average net income on ail in- 
trastate business of $47,982.64 per year. 

The per cent, earned from its intrastate business for each of said 
years, on the value of the portion of the property devoted to intrastate 
business, was as follows : 1906, 3.65 per cent. ; 1907, 2.79 per cent. ; 

1908, .711 per cent.; 1909, 1.16 per cent.; 1910, 1.91 per cent.; 1911, 
1.72 per cent. 
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This isàn average yearly per centum of 1.99 per cent., or 6 per 
cent, less than the rémunération complainant was entitled to earn, 
without législative interférence, under the Constitution and laws, from 
its intrastate business. 

Neither the Passenger Rate Act, nor the 110 Commodities Act, nor 
the Eight Group Acts, went into effect on the lines of complainants 
until the Ist day of June, 1909, in conséquence of the preliminary in- 
junctions. In ascertaining the effect of either of those rates, the mas- 
ter has not been compelled to indulge in spéculations of any sort, but 
has had the benefit of a knowledge of the conditions as they actually 
existed during the several periods anterior to June 1, 1909, and since 
then has seen the effect of t^e Passenger Rate Act and the Eight 
Group Act, by an actual trial of them for nearly two years more. 

The rates in effect on the Western Railway, when the législation 
complained of was enacted, were known as the "Company Rates." 
They had been in force since 1903, and remained in effect as to intra- 
state traffic until the Eight Group Acts and the Passenger Rate Act 
were put in force June 1, 1909. The master finds that the losses in 
earnings which the Western Railway would hâve sustained from April 
1, 1907, to May 31, 1909, hâd the statu tory rates been put into effect 
during that period, would hâve been as f ollows : For the fiscal year 
1907, $38,265.46; for the fiscal year 1908, $38,292.11; for the fiscal 
year 1909, $48,321.94; for the fiscal year 1910 (from July, 1910, 
through April, 1911), $54,305.71. 

The "Company Rates" permitted a free flow of freight and pas- 
senger traific and had been accepted for years by the authorities and 
the public as reasonablè. Indeed, two years prior to the enactment 
of the présent rate statutes, the Railroad Commission of Alabama had 
made an exhaustive investigation of the reasonableness of the rates 
of the chief carriers then in force in Alabama, and decided that it had 
no power to reduce them, because those rates were not yielding to 
the carriers anything like a just l'eturn upon the value of the property 
deVoted to their intrastate business. 

Réduction of Rates Had No Appréciable Effect in Stimulating Pas- 
senger and Freight Traffic. 

Much testimony was taken and many statistics offered as to the 
effect of the réduction of the rates in stimulating freight and pas- 
senger traffic. The witnesses were generally of the opinion that the 
réductions in the rates had no appréciable effect on the volume of 
traffic, and that such increase in traffic as has occurred since June 1, 
1909, was simply a continuation of the normal increase in traffic re- 
sulting from the growth and général prosperity of the country. The 
proof bears out this conclusion, as well as the conclusion of the master 
that whenever there was an increase or decrease in Interstate business 
it was reflected in intrastate traffic, and that as a gênerai thing, with 
few exceptions: 

"When tonnage and revenue In affected trafiQc (intrastate business) In- 
creased, they also increased in unafflected traffic (Interstate business), and 
when they fell off In one, they fell off in the other." 
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It also appears that, in many periods when there was an increase in 
gross revenue, the ratio of operating expenses to gross revenues had 
so increased that there was less net profit than in other periods when 
the gross revenue was less. It is clear from the testimony that the 
réduction in rates has not stimulated the intrastate business of com- 
plainant, and certainly not to such an extent as to yield it a fair re- 
turn on its property devoted to that service, when the former higher 
rates, which were reasonable and allowed by law, yielded an insuffi- 
cient return. 

Rates Confiscatory by Any Standard. 

Whether we fix the value of the entire property of the Western 
Railway at the amount which it was shown it would cost to reproduce 
it, or at the values at which it was assessed at taxation, or whether we 
adopt the Unit of Service Basis, or the method adopted by the master 
in thèse cases, to détermine the value of the proportion of the whole 
property properly assignable to the intrastate business, or détermine 
it in any other mode now known to the courts — even if we should re- 
duce the values thus obtained by one-half, which no one will claim, in 
view of the évidence, could be donc — it is perfectly manifest that the 
Western Railway 's net earnings on the value of the proportion of 
the property devoted to its intrastate business would fall far below 
the amount necessary to relieve the rates of the charge of confisca- 
tion. 

Organization of Central of Georgia Railway Company. 

The présent Central of Georgia Railway Company was organized 
in November, 1895, pursuant to a plan of reorganization effected by 
Thomas and Ryan, who, under foreclosure proceedings, became pur- 
chasers of the main line and other railroad and properties of its pred- 
ecessor, the old Central Railroad & Banking Company of Georgia, and 
afterwards conveyed them to the Central of Georgia Railway Com- 
pany. 

The total mileage of the Central System in Alabama and Georgia, 
including 41/2 miles in Tennessee, at the time the master made his 
report, was 1,915.85 miles, and its capitalization at the time of the 
organization, including stocks and bonds which represented the then 
entire value of the System, was $54,410,000. The proof shows that 
the capitalization of the Central of Georgia Railway at the time of 
its organization was about the same as that of the old Central Rail- 
road & Banking Company, and that the capitalization per mile of the 
old and new companies, including both stocks and bonds, at that time, 
was about the same, notwithstanding the receivers of the old company 
had put about $2,500,000 in improvements and betterments on the 
road from its earnings. The bonds and stocks of the old companies 
were less in amount than the cost of the property which passed from 
it to the Central of Georgia Railway Company. Since that time the 
value of the original property has increased, and the company has 
acquired other property, and its capitalization has increased to $53,- 
609,618, represented by property whose market value at the time the 
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master made his -report was $64y350,362, or $10;750,744 in excess of 
the amoiint at whiçh the Central's properties are now capitalized. 



Gharacter of L,ine Operated in Alabama. 

The Hnes ownéd and operated in Alabama by the Central of Georgia 
Railway and ' their mileage are as f ollows : From Girard to /Vnda- 
lusia, 136.82; Columbus (Phœnix City) to Birmingham, 155:27; Opel- 
ika. to Roanoké, 36.12; Montgomery to Eufaula, 79.95'; Eufaula to 
Ozark, 60; Lyerly-Devvey Branch, 2.52 — making the total length of 
the Unes owned in Alabama by the Central 470.38. It also opérâtes 
the following leased lines in Alabama:' From Henry-Ellen to Mar- 
garet, 10.62miles; from Columbia to Lockhart, 91.47 miles; Alabama 
portion of line from Maçon, Ga., to Eufaula, Ala., 1 mile; Alabama 
portion of line from Snlithvilie, Ga., to Columbia, Ala., 1.40 miles. 
The total mileage of thé lines operated uhder lease in Alabama is 104.39 
miles, which with the owned miles makes the total mileage of the Cen- 
tral of Georgia Railway Company in Alabama 574.77 miles and a total 
mileage, as we hâve seen, of 1,915.85, in Alabama and Georgia. The 
proof shows that the aiïâirs of the company hâve been economically 
and prudently managed. 

The history of the several lines in Alabama, as shown by the évi- 
dence, amply justifies the master's statement: 

"That inost of" thèse Unes of road, by reasons of foreclosures and niergers, 
liad a rather precarious existence before their absorption by the Central, and 
that none of them, with the exception of the ColumbusrBiruiingliam Line, 
can be considered as having been very profitable or successful." 

Comparison Between Alabama and Georgia Part of System. 

It was shown that, as compared with the remainder of the System 
operated in Georgia, thèse Alabama lines hâve not contributed to the 
gênerai revenues, freight or passenger, or to the volume of business, 
as reflected in tonnage or passengers, in like proportion to the lines 
operated in Georgia. The proof shows that for the 12 months ending 
June 30, 1910, the intrastate freight revenue in Georgia Vk^as about 
six times greater than the intrastate freight revenue in Alabama, and 
that the Interstate freight revenue in Georgia was about three times 
that of Alabama. The total transportation revenue, Georgia intra- 
state, was between five and six times that of Alabama. The number 
of tons of freight, Georgia intrastate, was between four and five times 
that of Alabama. The ton mileage revenue freight, Georgia intra- 
state, was something more than eight times that of Alabama. The 
number of revenue passengers, Georgia intrastate, was nearly twice 
greater than in Alabama, and so was the number. of revenue passen- 
gers, Georgia interstate. The revenue passengers one mile, Georgia 
intrastate, was between four and five times greater than that of Ala- 
bama. The revenue patssengers one mile, Georgia interstate, was 
nearly twice greater than that of Alabama. The ton mile revenue 
freight, Georgia intrastate, 'vvas something more than eight times 
greater than iri Alabama. It appears, too, that: 
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"A rery large part, If not the bulk, of the Central's freight business in 
Alahama Is of a lower class according to freight classification than it is in 
Georgia." 

Method of Determining Part of Property Devoted to Intrastate Busi- 
ness in Alabama. 

As the Central opérâtes its railroads both in Alabama and Georgia, 
it is nécessary, in solving the question whether the Alabama rates 
complained of are confiscatory, to ascertain what part of the revenue 
of the entire system is earned in Alabama, from both its interstate and 
intrastate commerce in Alabama; then, on the basis of the revenue 
earned in Alabama on both businesses, to détermine what proportion 
of its entire property in Alabama is devoted respectively to its inter- 
state and intrastate com.merce in Alabama, and, that found, to déter- 
mine whether the net income from intrastate commerce in Alabama, 
allowed by the statutes, permits the railroad to earn just compensa- 
tion on the value of that proportion of its property in Alabama de- 
voted to domestic commerce. 

The data by which thèse questions can be satisfactorily answered 
are found in the proof before the master, and the manner in which 
the Central kept the accounts of the system. The proof shows that 
revenues of the Central earned wholly in Alabama, as from intrastate 
passenger and freight traffic, switching, storage, and car service in 
Alabama, were credited to that state. Revenue from interstate traffic 
,earned wholly in Alabama was also credited to this state, and, where 
the revenue was derived from the service of the company in two 
States, it vvas divided on the basis of the haul in each state, on what 
is known as mileage pro rates. Revenue from the express business 
was divided in the same way. Revenue from mail routes was divided 
on the basis of the mileage of each particular route in each state. 
Revenue from freight and passenger, carried from one point in Ala- 
bama to another point in the state, was shown by the waybills, 
ticket sales, conductors' reports, etc. Freight and passenger busi- 
ness done in Alabama of an interstate character, where the terminal 
was situated in Alabama, was also easily ascertained. For illustra- 
tion : In a shipment of freight originating in another state and des- 
tined to a point on the Central in Alahama, the entire service of the 
Central in such shipment is performed in Alabama, and the revenue 
was easily ascertained by the waybills, expense sheets, etc. Where a 
charge could not be allocated, for instance, the cost of superintendence 
common to both states, the expense was charged to the business in 
the différent states in proportion to the mileage over which the super- 
intendence was exercised. Repairs of steam locomotives were divided 
between the states on the basis of the mileage niade in each state the 
previous month, except engine repairs for each locomotive are divided 
on the basis of the mileage made in each state since the last gênerai 
repairs on the particular locomotive. Thèse instances are merely cited 
for illustration; the classification being very voluminous and covering 
every separate expense. 

To make a proper distribution of operating expenses between inter- 
state and intrastate business, it was first nécessary to make the dis- 
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tribution between fréight and passenger business and its respective 
allied or derivativebusinesses. Whïle it is generally recognized that 
no exact distribution of operating expansés between freight and pas- 
senger can be eflFectéd, still the Central kept this expense separate, 
currently with the rendition of the service, in its accounts, and the 
master adopted the proper method in arriving at the distribution, be- 
ing the same method recommended by the Interstate Comtnerce Com- 
mission. After this division of operating expenses was made, the 
master made the division of operating, expenses between interstate and 
intrastate commerce, on the basis of what has heretofore been ex- 
.plained as a "load" on the intrastate business as compared with ail 
business, . to ascertain the net income, f rom the intrastate business. 

Cost of Reproduction. 

The cost of reproducing the lines of the Central of Geprgia in Ala- 
bama, in theirexistingi condition, being one of the fundamental élé- 
ments in ascertaining their true value, the same careful method ôf 
ascertaining their reproduction cost was employed as in the Western 
Railway Case, set forth in a former part of this opinion. After tak- 
ing voluminous testimony on the subject, the master found on ail the 
évidence that the value of the property of the Central of Georgia Rail- 
way Company in ail its business, state and interstate^ in Alabama, in- 
cluding the value of the franchise, is $20,632,436.19, I concur.with 
the spécial master that this finding is just and reasonable, "when there 
is also taken into considération the character of the sections through 
which complainant's line of railway opérâtes, the density of popula- 
tion and traffic, with their likelihood to increase or diminish, and the 
situation and relation of complainant's line with référence to other 
railroads in the state." 

We are relieved, however, from analyzing the proof as to the cor- 
rectness of this finding. by an agreement of the parties. It was both 
proved and admitted that the state authorities assessed the property 
and franchises of the Central of Georgia in Alabama at only 60 per 
cent, of their supposed value, which run out to 100 per cent, would 
give the property of the Central System used in Alabama a valuation 
for the year 1908 of $15,566,169; for the year 1909, $15,575,383; and 
for the year 1910 a value of $15,811,917. Counsel for complainant, 
while insisting that the value of the property was much more, ex- 
pressed a willingness to rest the issue as to the value of the property 
in Alabama, for the purposes of this suit, on the tax values run out 
to 100 per cent. Counsel for respondents assented; to this mode of 
valuation, objecting, however, to including the value of the franchise, 
although not to the valualtion placed upon it. WiUcox v. Consolidated 
Gas Co.,212 U. S. 51, 29 Sup. Ct. 192, 53 L. Ed. 382, 15,Ann. Cas. 
1034, settles that contention adversely to respondents. 

By Agreement Master Adopted Tax Value Which Was Less Than 

Market Value. 
The master accepted that basis of ascertaining the value of com- 
plainant's property assignable to its business in Alabama, although of 
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Opinion that it would resuit in a valuation considerably less than the 
value as shown by the proof , because the parties assented to that basis, 
and it would eliminate from the case ail those disputed questions of 
fact which so often embarrass a correct ascertainment of the amount 
of the investment, and also because it was a very conservative estimate 
of the value. In this way the value of the property of the Central 
System, assignable to its business in Alabama, was reduced nearly $5,- 
000,000 from its value measured by the reproduction cost and other 
éléments which must, generally, be taken into considération in arriv- 
ing at the value of railroad property. Smyth v. Ames, supra. 

The master adopted the tax valuation with the franchise included, 
as stated above, and found that the value of the property employed 
in ail the Central's business in Alabama for the years 1908 to 1910, 
both inclusive, was as follows: 1908, $15,566,169; 1909, $15,575,- 
383.10; 1910, $15,814,917. With a total net revenue from its entire 
business in Alabama in thèse same years as follows: 1908, $454,- 
730.81; 1909, $433,137.45 ; 1910, $434,760.20. Which was a return 
upon the value of its entire property in this state for the respective 
years, of 2.09 per cent., 1.88 per cent., and 1.93 per cent. 

He further found that the value of the System in Alabama devoted 
to intrastate business for the years 1908, 1909, and 1910 was, respec- 
tively, $6,738,594.56, $6,294,012.27, and $6,034,972.32 ; and that the net 
earnings for those years, the taxes deducted, were, respectively $76,- 
700.92, $58,719.78, and $40,302.70, or a net return upon the value of 
the property in those years of .319 per cent., .056 per cent., and a 
déficit in the last year of $7,822.93. 

Amount of Losses from the Opération of Rates. 

The master found from the testimony that the actual losses the 
Central of Georgia would hâve sustained had the Commodity Rate 
Act and the Eight Group Acts been in effect from April 1, 1907, to 
June 1, 1909, would hâve been $86,299.97, which was 8.72 per cent, 
of the whole revenue from ail Alabama intrastate freight traffic. He 
also found that the Central of Georgia actually lost from June 1, 1909, 
to November 30, 1909, the latest practicable date before the closing 
of the testimony, ^5,203.28, which was 12.24 per cent, of the whole 
revenue from ail Alabama intrastate freight traffic affected by the 
rates for that period, as a resuit of putting the freight rates into effect. 
The master further found that the losses the Central of Georgia would 
hâve sustained had the Zy^ cent passenger rate been in effect from 
April 1, 1907, to May 31, 1909, would hâve been $126,712.08, or about 
12.30 per cent, of the passenger business affected. The master fur- 
ther found that the Central of Georgia actually lost on its intrastate 
passenger business from June 1, 1909, to November 30, 1909, by rea- 
son of putting the ly^ cent passenger rate into effect was $38,036.08, 
which was 13.76 per cent, of the intrastate passenger business for 
that period. The master also found that from December 1, 1909, to 
June 30, 1910, the latest practical date before the closing of the tes- 
timony, the Central of Georgia actually lost by reason of putting into 
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effeCt the 2^^, cent passenger rate on its intrastate passénger business, 
$35,631.80, which was 14.99 per cent, of the traffic affected. ^ 

Rates Are Confiscatory. 

It is needless to say that the Constitution does not guarantee any 
profit to a carrier under any and ail circumstances/ but it does protect 
the carrier against législative interférence, which prevents the earning, 
if it can be done, of a fair rémunération upon the value of the prop- 
erty devoted to the service, so long as its charges are just and reason- 
able, and it serves the public without unjust discrimination, under the 
conditions existing at the time the charge is made. The rates in force, 
when the législation hère complained of was enacted, had been in ef- 
fect for many years, and a large portion of them voluntarily adopted. 
In view of compétition and the existing conditions they were reasona- 
ble. The country had prospered under them, and the f ree interchange 
of domestic commerce was not hindered thereby. 

"What the company may choose voluntarily to do furnishes no criterion 
for the measurement of the power of the Législature. Persons may voUm- 
tarily contract to do what no Législature would hâve the right to compel 
them to do. Nor does it furnish a standard by which to measure the reason- 
ableness of the matter exacted by the Législature." Lake Shore & M. S. 
Railway v. Smith, 173 U. S. 684, 697, 19 Sup. Ot. 565, 43 L. Ed. 858. 

Two years prior to the enactment of the présent, statutes, the Rail- 
road Commission of Alabama, whose duty it is to inquire into such 
matters, found at that time under the then existing rates the com- 
plainant in this case was receiving a return of only 1.10 per cent, upon 
the value of its property devoted to its intrastate business in Alabama. 
An effort, toincrease the old rates, if conditions justified the increase, 
could not be def eated because the carrier had voluntarily adopted or 
acquiesced in the pld rates. The Eight Group Acts and the Passenger 
Rate Act, however, prevented the carrier from earning what it could 
and would hâve otherwise done even under the old rates. No argu- 
ment is needed to show that the amount of the losséS, occasioned by 
the législation forbidding the use of the old rates and compeUing the 
carrier to charge the lesser rates prescribed by the later statutes, is that 
much taken from the amount complainant could hâve earned, and had 
a right to earn under the Constitution and laws, and is confiscatory of 
complainant's property to that extent. The différence, as we hâve 
seen, amounted to many thousands of dollars, 

The Maximum Rate Act. 

[4] Little need be said, in addition to what has been said in the 
rate cases lately decided in this coUrt, concerning the Act of February 
11, 1907, which made the existing freight rates on JanUary Ist of that 
year the maximum rates on ail freight not included in other acts. 

The proof shows that the rates at; the date mentioned were unre- 
munerative, and had been adopted to meet the circumstances and con- 
ditions which then surrounded the traffic, largely by the voluntary 
act of the carrier; and, although they were unremuneràtiVe and the 
resuit of the carrier's voluntary act, this would not prevent them from 
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being confiscatory when fixed by statute. Lake Shore, etc., Ry. v. 
Smith, supra. Had the carrier desired to conform to the Eight Group 
Acts, which affected only a part of its freight traffic, and to earn a 
fair rémunération on the rest of its freight business, by increasing the 
rates on the residue, which the proof shows were too low, this statute 
prevented it from doing so, although the increase might be reasonable, 
under the changed conditions. The argument of respondents that the 
rates, not affected by the Eight Gi jvip Acts, should be increased to 
prevent the opération of the Group Acts from being confiscatory, over- 
looks the f act that this act perpetuating the rates in force on January 
Ist prevents the carrier from doing so, and is in eft'ect an admission 
that the Eight Group Acts themselves are confiscatory. The carrier 
certainly has the right, if rates hâve been fixed too low, in the past, 
to meet changed conditions by increasing them, if the increase be rea- 
sonable ; and the statute in denying the carrier this right, and forcing 
them to continue in opération confiscatory rates, violâtes the Constitu- 
tion and is void. 

Classification Amounts to Déniai of Equal Protection of the Laws. 

[5] Apart from the unreasonableness of the rates, the classification, 
as made in the original acts and changed by subséquent législative and 
administrative authority, dénies to each of thèse complainants the 
equal protection of the laws. Neither in the statutes, nor in the an- 
swers to the original and supplemental bills which attacked the classi- 
fication, nor in the brief for the respondents, are the grounds stated 
upon which the classification was made; nor were any witnesses of- 
fered to sustain them. Respondents' counsel state that "they do not 
know on what particular basis the classification was made." They 
insist, however, that the presumption in favor of législative action fur- 
nishes a sufficient reason for the classification, and that the complain- 
ants must prove the négative, that there was and is no just and ra- 
tional excuse or reason for the classification, with that particular de- 
gree of certainty required in the proof of a mathematical problem, and 
they in effect carry their contention so far as to require the proof to 
exclude by négation the existence not only of ail substantial reasons, 
but of fanciful, immaterial, and even impossible data. In civil cases 
the évidence is sufificient if it produces a rational conviction, although 
it may not remove ail doubt and uncertainty. Wood v. Brewer, 57 
Ala. 515. The proper measure of proof in civil cases is reasonable 
conviction or satisfaction of the mind, and plaintiff has only to estab- 
lish his claim by the usual measure of proof required in civil suits 
according to the nature of the issue. Greenl. Evid. 78-80. 

Respondents rest their contention on this point mainly on the au- 
thority of Dow V. Beidelman, 125 U. S. 691, 8 Sup. Ct. 1028, 31 L. 
Ed. 841, decided when the prevailing doctrine in the Suprême Court 
was that the Législature might prescribe the maximum rates railroads 
should charge, and that its action in this respect was not subject to 
judicial review, so long as the rates prescribed permitted the earning 
of âny profit. Without stopping to inquire whether that case has 
been overruled by Cotting v. Kansas City Stockyards Co., 183 U. S. 
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79, 104, 22 Sup. Ct. 30, 46 L. Ed. 92, it suffices to say, if, as held by 
the Suprême Court at the time Dow v. Beidelman was decided, the 
Législature was the sole judge of the reasonableness of rates, the 
resuit is inévitable that the Législature is also the sole judge of the 
reasonableness of the classification, which is only one of the modes 
for determining what rates are reasonable in the particular case. The 
Suprême Court has long since overruled the old doctrine, in a num- 
ber of subséquent cases, commencing with Chicago Railroad v. Minne- 
sota, 134 U. S. 418, 10 Sup. Ct. 462, 702, 33 L. Ed. 970, and ending 
with Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441^ 52 L. Ed. 714, 
13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764. Dow v. Beidelman, în 
conséquence, can no longer be accepted as authority as to the classifi- 
cation of railroads for rate-making purposes. Long before the Beidel- 
rtian Case and those cited above, the Suprême Court announced the 
ruling, to which it has ever since adhered, that in whatever language 
a statute may be framed, its intent and constitutional validity must be 
finally determined by "its natural and reasonable effect" Upon the right 
involved, in view of the situation to which the législation is applied. 
Hendersonv. Mayor, 92 XJ. S. 259, 268, 23 L. Ed. 543. But even 
Beidelman's Case required "the same rule to be applied to ail rail- 
roads of the same class," in default of which the court held it to be 
à "déniai of the constitutional provision securing to àll the equal pro- 
tection of the laws." Railroads are in the same line of business, and 
any discrimination between them in respect to the reward they are 
entitled to earn must rest upon somé substantialdiifïerence in their 
relations which justifies the discrimiriatibn. As said in Cotting v. 
Kànsas City Stockyards Go., supra: 

"Whlle recognlzing to the full extent the impossibility Of an imposition of 
dutles and obligations mathematieaily eqûal upon ail, and also recognlzing 
the rlght of classification of industries and occupations, we must neverthe- 
less always remember that the equal protection of the laws is guaranteed, 
and that such equal protection Is denied, when upon one of two parties en- 
gagea in the same line of business under the same conditions burdens are 
cast which are net cast upon the other." 

And again : 

"Whlle good faith and a knowledge of exlsting conditions on the part of 
the Législature is to be presumed, yet to carry that presumption to the ex- 
tent of always holding that there must be some undisclosed and unknown 
reason for subjecting that Indlvldual or corporation to hostile and discrim- 
Inating législation is to make the protectlng clauses of the fourteenth 
amendment a mère rope of sand. In no manner restraining state acts. * * * 
Olassiflcation to relieve a law of the charge of a déniai of equal protection 
cannot be made arbitrarily, but must be based upon some différence which 
bears a just, a proper relation to the attempted classification." , Gulf, C. & 
S. F. R. R. V. Ellis, 165 U. S. 150-154, 17 Sup. Ct. 255, 41 L. Ed. 666 ; South- 
ern Railway Co. v. Greene, 216 U. S. 400, 30 Sup. Ct. 287, 54 L. Ed. 536, 17 
Ann. Cas. 1247. 

Again, in Àtchison, Topeka & Santa Eé Railway v. Matthews, 174 
U. S. 104-106, 19 Sup. Ct. 612, 43 L. Ed. 909, the court said: 

"On the other hand, it is also true that the equal protection guaranteed 
by the Constitution forbids the Législature to sélect a person, natural or ar- 
tiflcial, and impose upon him or it, burdens and liabillties which are not cast 
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upon others similarly situated. • • • Nelther can It make a classifica- 
tion of corporations or individuals which is purely arbitrary, and impose 
upon sueh class spécial burdens and liabilitles. Bven where the sélection is 
not obviously unreasonable and arbitrary, if the discrimination is based upon 
matters whlch. bave no relation to the objects sought to be accomplished, the 
same conclusion of unconstltutionality is confirmed." 

[6] For some years prior to the enactment of the statutes com- 
plained of, the relation of the Alabama railroads to the pubUc had 
been much debated in the press, on the hustings, and in the législative 
halls. It was asserted on the one hand, and denied on the other, that 
many of the railroads were charging exorbitant rates upon watered 
capitalization, that they exercised a pernicious influence in the political 
affairs of the state, and that they should be regulated in various ways. 
The platform of the dominant party, upon which were elected the 
Governor and members of the Législature of 1907, demanded, among 
other things : 

"Further législation flxing reasonable frelght rates, not to exceed the 
présent freight rates In this state, and the establishment by law of a freight 
rate on ail the articles of common manufacture, production, consumption and 
use, not to exceed the présent classification and rate of such articles in the 
state of Georgia, which rate shall not be Increased but may be reduced by 
the Rallroad Commission of this state, or by the carriers themselves." 

When the Législature assembled in regular session, in obédience 
to what it esteemed the popular will, it enacted the statutes regarding 
the passenger mileage and the 110 Commodities Act, and among other 
statutes enacted one providing that any carrier contesting the reason- 
ableness of the rates in a fédéral court, or which removed a case f rom 
the state to the fédéral court, should forfeit its right to do intrastate 
business, and that its permit in that event should be canceled by the 
Secretary of State, and that thereafter it should not be lawful for it 
to do intrastate business until the corporation paid to the Secretary 
of State "a sum in cash equal to V^* of 1 per cent, of its capital stock." 

Southern Railway Yields Under Duress. 

Before the Passenger Rate Act and the 110 Commodities Act went 
into effect, the chief railroads in the state, insisting that the rates were 
very unreasonable, filed their bills in the fédéral court to enjoin their 
enforcement. The preliminary injunctions then issued were not con- 
tested. The state authorities acquiesced in the view that the bills of 
complairit were not suits against the state, and that the court had juris- 
diction. Pursuant to the power granted by the statute, the court, upon 
exacting indemnifying bonds for the protection of shippers and pas- 
sengers, not only enjoined the statutes under its equity power, but 
suspended them, as provided in the state statutes, so that they were 
no longer in force pending a final decree, and their nonobservance 
could not be a violation of the laws of the state. In the latter part 
of July, 1907, the Southern Railway removed a case from a state 
court to the fédéral court at Birmingham. The twin companion of 
that statute had already been declared unconstitutional by this court, 
and a like statute was afterwards declared unconstitutional by the 
Suprême Court. No injunction had been asked concerning the en- 
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forcement of this Statute, and, when the Southern Railway removed 
the suit, the .State authorities took the position thatit was in rébellion 
against the laws of the state, and could not do business between points 
in Alabama until its privilèges were restored in accordance with the 
act heretofore. recited. Accordingly, the state authorities thrèatened 
the arrest o.f its employés and the ruin of its business if it charged 
higher rates than those allowed by the statutes complained of or did 
any intrastate business, and the Railway Company under duress ac- 
ceded tq the, demand of the state authorities to put the rates into 
effect without préjudice to its right to relief on the final hearing. On 
August 9, 1907, the Southern presented a pétition to the court to allow 
it to put the rates in effect, in which it formally protested that it had 
not vio,lated any law of the state in making the charge? it did, or in 
removing the case, and that, while it realized the grave sacrifice it was 
making of its rights, it yielded solely "because of a proper sensé of 
its duty to the peace and good order of Alabama." 

Although none of the other railroads had violated the unconstitu- 
tional statute in question, and were ail operating under the protection 
of the injunctions from this court, the executive authorities, contrary 
to their former position, thcn began to assert that the court was usurp- 
ing jurisdiction and invading and insulting the sovereignty of the 
state by issuing the injunctions, and that it was the duty of sheriffs, 
solicitors, and other state officers to arrest and imprison the operatives 
of the différent railroads, in défiance of the orders of the court, be- 
cause théy were committing offenses against the criminal laws of the 
state by charging more than the rates prescribed in the statutes, al- 
though the opération of the rates had then been enjoined and the 
statutes themselves had been suspended, in the very mode invited in 
the state's own statutes on a contest of rates. See facts stated in 
,L. & N. R. Co. V. Railroad Commission (C. C.) 157 Fed. 944. It 
was announced that a spécial session of the Législature wouM be 
called to meet November 7, 1907, to deal with the cases of the rail- 
roads which insisted on remâiniUg in the fédéral court. Before the 
Législature met, although the statutes then in existence prevented any 
increase in rates by the commission, an agreement was eritered into by 
the Governor and the Southern Railway Company, the Alabama Great 
'Southern, and the Mobile & Ohio Railroad, in substance that the roads 
named should hâve the right and authority to maintain a maximum 
passenger rate of 2% cents per mile, and that if any of said com- 
panies should thereafter, vôlurîtàrily or as the resuit of litigation, put 
into effect in Virginia, North Carolina, South Carolina, or Georgia, a 
maximum passenger rate of less than 2% cents per mile, such com- 
pany putting in such less rate should put the same into effect in 
Alabama, extept that in no event should a less maximum rate than 
2% cents per mile be put into effect. It was also, among other things, 
agreed that on and after the first day of December, 1907, the said 
railroad companies should hâve the right to charge and collect from 
points on their respective Unes in Alabama, on the commodities named 
in the 110 Commodities Act, the same rates per mile as the said com- 
panies were then authorized to charge and collect from points to 
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points on their said lines in Georgia, etc. ; that said companies should 
apply to this court for the dissolution o£ the injunctions in the pending 
causes; and that there should be no liability upon them or any of 
them growing out of the injunction bonds which they had given in 
the litigation; also, that no right or intef est of the railroad companies 
named in the agreement should be affected adversely, in respect to 
the rates and matters covered by the agreement, by any législation to 
be enacted at any spécial session of the Législature held prior to the 
then next regular session; and that the Governor and the Railroad 
Commission should do ail things necessary to protect the companies 
named in the agreement in respect of the matters and things therein. 
When the Législature convened in spécial session, it passed the 
Eight Group Acts, and a network of statutes intended to évade the 
Constitution, such as withdrawing any power from its own officiais 
to enforce its own laws and other devices, with the avowed purpose 
of defeating any effective exécution of the orders of the court, and 
to drive out of it, without a trial on the merits, such of the com- 
plainants as were unwilling to accept the terms offered the other 
railroads. Thèse acts were deciared unconstitutional in Central of 
Georgia v. Railroad Commission (C. C.) 161 Fed. 965, and their in- 
validity set at rest by the décision in Ex parte Young, supra. 

Further Negotiations with Other Railroads Giving them Increased 

Rates. 

On November 18, 1907, the Governor entered into an agreement 
with the Seaboard Air Line Railway and the Atlanta & Birmingham 
Air Line Railway, which was similar to the agreement made with the 
Southern Railway, in which there was a provision that the two roads 
first named should be put in and maintained in at least as favorable a 
class as the Southern Railway, and should hâve the right to charge 
at least the same rates on ail freight in the state as the Southern 
Railway Company should hâve the right to charge, and that the Rail- 
road Commission of Alabama should so provide by appropriate orders 
and régulations. On November 21, 1907. the Railroad Commission 
of Alabama authorized the Southern Railway, the Alabama Great 
Southern, the Mobile & Ohio, the Seaboard Air Line, the Atlantic 
Coast Line, and the St. Louis & San Francisco Railroad to charge a 
maximum rate of 2% cents per mile. This order recited that the 
injunctions obtained by thèse railroads had been withdrawn, and that 
représentations had been made by the railroads that the passenger 
rate of 2^^ cents per mile put in by them was too low. 

Still Further Trades as to Rates. 

On November 25, 1907, the Railroad Commission entered an order 
in which it was provided that the Southern Railway, the Northern 
Alabama Railroad, the Mobile & Ohio, the Seaboard Air Line Rail- 
way, and the Atlanta & Birmingham Air Line Railroad should, on 
December 1, 1907, put into effect the rates on freight on certain com- 
modities as set out in the Southern Railway 's Alabama Local Tariff 
5--B, and that the rules and instructions specified in said tariff should 
197 F.— 62 
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be the rulès and instructions on said lines. This order foUowed the 
adjournment of the spécial session of the Législature, at which the 
Eight GroUp Acts hàd been passed, and which authorized the Com- 
mission to reduce the rates and change the classification. On De- 
cember 7, 1908, the Mobile, Jackson & Kansas City Railroad was by 
order of the Railroad Commission placed in the f ourth class, with 
the understanding that the rates applicable to the f ourth-class roads 
should apply on ail articles set out in the Southern Railway Tariff, 
known as Local Tariff 5-B. The St. Louis & San Francisco was 
on April 7, 1908, by order of the Railroad Commission, changed from 
the first class under the Eight Group Acts to class 2, which order 
recited it was in ratification of a certain agreement made between the 
Governor and the Southern Railway. On December 3, 1907, the 
Governor entered into an agreement with the Atlantic Coast Line Rail- 
way similar to said agreement with the Southern Railway; the Eight 
Group Acts being in effect at the time the agreement with the Atlantic 
Coast Line was made. Under both the Commodity Act and the 
Eight Group Acts, the Atlantic Coast. Line had been assigned to class 
1. By one of the provisions in said agreement with the Atlantic 
Coast Line Railway Company said road was to be changed from 
class 1 to class 3, by which reclassification said railroad was per- 
mitted tç charge 20.per cent, in class 3, instead of 5 per cent, in 
class 1, in addition to thé standard rates. 

Every Railroad Which Abandoned Its Contest had Its Rates Increased 

While Those Who Maintained Their Contesta Were Discrim- 

, inated Against by Confining Them to Législative Rates. 

From this résumé it will appear that, while the 110 Commodities 
Act was subject to attack on the question of classification, it did not 
contain the striking évidences of unjust discrimination that are found 
in the Eight Group Acts and in the subséquent orders of the Com- 
mission. The Alabama Great Southern Railroad was originally in the 
first class; the Southern Railway was in the second class. When 
they ■ withdrew their suits, they were both promoted by act of the 
Législature to class 3 in which they could charge higher rates. When 
the Atlantic Coast Line withdrew its suit, it was promoted to the third 
class from the first class. When the Frisco withdrew its suit, it was 
promoted from the first class to the second, and when the Seaboard 
Air Line withdrew its suit, it was promoted to the third class. Every 
railroad which was willing to .forégo its constitutional right to test 
the validity of the rates in the courts thereupon received a promotion 
or the right to charge a higher rate. The only railroads which were 
not authorized by subséquent acts and orders of the Commission to 
chairgé higher rates than those originally prescribed were those which 
insisted on the prosecution of their .rights under the Constitution in 
the fédéral court. Eàch of the cdntesting roads, in the midst of the 
constant bestôwin|f of favors on other roads, Was ail the while left 
exactly where the; 110 Comniodity Act and the Passenger Rate Act 
left them. 
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ïntent of Acts of Public Officiais Judged by Their Reasonable and 

Natural Efïect. 

With the motives of Législatures and Governors the courts hâve no 
concern. They are not accountable for their motives to the courts. 
An illégal act may be done with a good motive, and a légal act with 
an improper motive. In both cases, so far as the courts are con- 
cerned, it is question of power — not motive. While the courts may 
not inquire into their motives, yet, where the right to life, liberty, or 
property is involved, in a justiciable matter, the validity of an act 
done by public officiais will dépend upon the "natural and reasonable 
effect" upon the right involved, and the authorities will be presumed 
to hâve intended the ordinary, direct, and natural conséquences of 
their acts. The fact that a railroad contesting a rate in a court of 
justice withdrew its contest, while another insisted on maintaining its, 
cannot affect in one iota any of the conditions upon which alone rates 
may be lawf ully made. It does not alter the condition of the respective 
roads, or increase or diminish the cost of the service done by them, 
respectively, or the value of the property employed, or the amount or 
volume of the trafïic, or the cost of maintenance, and cannot affect in 
the remotest degree whatever, directly or remotely, any élément which 
can hâve any legitimate influence in determining whether its charges 
are reasonable, or the classification in which it shall be put as regards 
a contesting and a noncontesting road. The intent of the authorities 
in making the distinctions we hâve seen between the roads which con- 
tested and those which abandoned their contests, judging according 
to ail laws human or divine, could bave been no other than to use 
the power of the state to conf er f avors and rewards, in the matter 
of rates, upon the roads which abandoned the protection of the court, 
and at the same time to inflict losses upon the roads which insisted 
on their constitutional rights, and to penalize them for resorting to 
a court of their country. It is manifest that the classification denied 
complainants the equal protection of the laws. 

"Though the law itself be fair on Its face and impartial in appearance, yet 
if it is applied and administered by public authority with an evil eye and 
an unequal hand, so as to practically make unjust and illégal discriminations 
between persons in similar clrcumstances materlal to their rights, the déniai 
of equal justice is still within the prohibition of the Constitution." ïiek Wo 
V. Hopkins, supra, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 220. 

Statistics and Facts Showing Classifications Had No Support in 

Reason. 

Apart from this considération, the proof as to every matter which 
legitimately enters into the fixing of rates for railroads, such as its 
mileage, cost of construction, difficulty of maintenance, operating rev- 
enue and volume of traffic, and the like, shows that the complainants 
in thèse cases hâve been unjustly and arbitrarily discriminated against. 
For instance, the Southern Railway had an average mileage in Ala- 
bama of over a thousand miles in 1907-08 as compared with the 
Central's 576.41 in those same years. The total operating revenue of 
the Central for 1907 was, $2,650,003.40, as compared with $5,511,549.95 
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for the Southern. The nuiiiber of revehue passengers carried by the 
Southern in that same period was 1,389,141, against 938,115 for the 
Central for the same period. The Southern ii\ 1907 carried 48,263,906 
passengers one mile, against the Central's 25,650,840. The number of 
tons of revenue freight carried by the Southern in 1907 was 5,782,820, 
as against 1,823,142 for the Central. The Southern in class 3 is 
authorized to charge 25 per cent, in addition to the standard rates, 
vvhile the Central in class 2 is authorized to charge 20 per cent, in 
addition to thci standard rates. It also appears that the Alabama 
Great Southern Railroad is operated under more favorable conditions 
than the Central, and it is a matter of common knowledge that prac- 
tically ail of its lines in Atabama, extending from the northeastern 
state line in De Kalb county to the western or southwestern state line 
in Sumter county, is a part of an important and long-established trunk 
line known as the "Queen & Crescent Route," extending from Cin- 
cinnati, Ohio, to Meridian, Miss., while as shown in the testimony, of 
the Central's lines in Alabama, only that from Birmingham, Ala., to 
Columbus, Ga., and that from Montgomery, Ala., to Eufaula, Ala., 
are parts pf a main line. It: appears from the proof that the Sea- 
board Air Line and the Atlantic Coast Line Railways are both in 
class 3. The Atlantic Coast LJne with an average mileage operated 
during said period of 246.68 in 1908, as against 81.60 miles of Sea- 
board Air Line in 1907-08. The total operating revenue of the At- 
lantic Coast Line in 1907 was $L476,640.33 and m 1908 $1,276,377.59, 
as against $289,601.36 for the Seaboard Air Line in 1907 and $274,- 
274.17 in 1908. The total operating revenues per mile of road of the 
Atlantic Coast Line for 1907 was $5,986.06 and for 1908 $5,169.82, 
and for the Seaboard Air Line $3,549.04 in 1907 and $3,361.20 in 
1908. That the totah operating expenses of the Atlantic Coast Line 
în 1907 was $1,074,547.42 and for 1908 $930,734.26, and for the Sea- 
Ijoard Air Line in 1907 $268,567.95 and for 1908 $294,407.79._ The 
total number of passengers carried by the Atlantic Coast Line in 

1907 was 13,835.369 and for 1908, 14,162,315; and for the Seaboard 
Air Line in 1907, 4,407,985, and 4,713,124 in 1908. The number of 
tons of revenue freight carried by the Atlantic Coast Line in 1907 
was 723,889, and for 1908, 631,802; and for the Seaboard Air Line 
in 1907, 276,307, and in 1908, 252,754. The number of tons carried 
per mile by the Atlantic Coast Line in 1907 was 74,746,605, and in 

1908 60,477,575; and for the Seaboard Air Line in 1907, 21,800,514, 
and in 1908, 15,641,561. The number of tons carried one mile of 
road varied very little as between the two roads. It also appears 
from the testimony that the Atlantic Coast Line, which the testimony 
shows opérâtes under conditions similar to, or more favorable than, 
those under which the Central opérâtes, is, with the Seaboard Air 
Line, the Southern Railway, and the Mobile & Ohio, ail of which are 
substatitial roads, placed in class 3 with small roads such as the, 
Northern Alabama and the Mobile & Birmingham, which bear little 
or no comparison with them in any of the features which usually con- 
trol the classification of railroads for ratemaking purposes. 

This opinion is already longer than is désirable, and it is neediess 
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to go into the évidence and statistics at length regarding the discrim- 
ination against the Western Railway. The master's report contains 
an elaborate comparison betvveen the Western Railway and the Ala- 
bama Great Southern, giving, during the past 10 years, ail the items 
as to mileage, passengers carried and freight tons moved, operating 
revenue, net revenue, and other conditions. The master reached the 
conclusion, which is fully justified by the facts stated in his' report, 
that: 

"Tliere is no reason why the Alabama Great Southern should hâve beeu 
favored abo\'e the Western in the classiflcation, and that the Alabama Great 
Southern eould hâve been reasonably placed at least In the same elass with 
the Western, if in fact the classiflcation of the two roads, as it now exists, 
should not hâve been reversed by placing the Alabama Great Southern in 
elass 1 and the Western lîailway In class 2." 

As said by the Suprême Court of Pennsylvania : 

"The presuniption in favor of the prescribed rate is no more than the or- 
dinary presuniption in favor of the constitutionality of acts of the assembly. 
It bas no spécial strength or sanctity, and in view of the public hlstory of 
the passage of the act of 1907, virithout investigation, and in obédience to a 
popular agitation, * * * it might well be said that very slight évidence 
vvould rebut the presumption in this case." Penn. Railroad Oo. v. Philadel- 
phia County, 220 Pa. 100, 68 Atl. 676, 679, 15 L. R. A. (N. S.) 108. 

I concur with the master that : 

"The conclusion seems irrésistible, especially in the absence from the plead- 
Ings and testimony of any fact or facts pointing to a différent conclusion, 
that the classification of the différent roads in Alabama by statute and by 
the Railroad Commission acting for the state was made with référence to 
its influence and eftect upon certain administrative policies in connection 
with the enforcement of the Statutes in Alabama regulating rates and rail- 
roads, rather than upon any ground or grounds of classiflcation haviug prop- 
er aud actual relation to the subject." 

Courts Cannot Bend Their Judgments to Fit Political Exigencies. 
While it has been necessary in passing upon the classifications to 
recite the history of the litigation and the situations resulting from it, 
because the classifications were evolved from them, the court has no 
désire to comment upon them otherwise. Perhaps at this distance 
from the events of those days, no one will now insist, as was then 
insisted, that the orderly opération of the Constitution of the Fathers, 
the suprême law of the land, "anything in the Constitution or laws 
of any state to the contrary notvvithstanding," is a menace to the 
peace and happmess of Alabama; or that the fédéral court detracted 
from her rights or insulted her sovereignty, or intermeddled with her 
local affairs, because it entertained a complaint of deprivation of 
property without due process, at the instance of citizens of this and 
other States ; or that suitors in its portais deserved condemnation as 
violators of the law for testing, in the courts of their country, the 
validity of statutes concerning their property rights; or that the court 
ftself merited exécration by servants of the state, because it admin- 
istered the law of the land according to the constant teachings of 
that august tribunal which is the arbiter of the boundaries betvveen 
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State and fédéral power. If any there be who still maintain such be- 
liefs, the answer is found in the words of Lord Mansfield : 

"The Constitution does not allow reasons of state to Influence our judg- 
ments. God forbld It should! We must not regard politieal conséquences, 
howsoever formidable they mlght be; if rébellion was the certain consé- 
quence, we are bound to say, 'Fiat justitla, ruât coelum.' We are to say» 
what we take the iaw to bej if wé do not speak our real opinions, we pre- 
varicate wlth God, and our own consciences." 

It results from what has been said that the respective exceptions 
of the parties to the master's reports must be overruled and the re- 
ports confirmed, and that a perpétuai injunction issue against the en- 
forcement of the statutes complained of , with leave to the défendants, 
"when the circu'mstances change; so that the rates involved in this 
case shall yîeld to the complainants reasonable compensation, to apply 
to the court by pétition or otherwise for a further order in that be- 
half," and to that end, and for that purpose, the court retains juris- 
dictioa.of the causes! Smyth v. Ames, 169 U. S. 550, 18 Sup. Ct. 
418, 42 1.. Ed. 819. 

Counsel may prépare and présent drafts of decrees in conformity 
with this. opinion. 



;VASSAR COLLEGE T. LOOSE-WILES BISCUIT CO. et al. 
(District Court, W. D. Missouri, W. D. July 8, 1912.) 
' ' , No. 3,578. 

1. CoBPORATiONS (§ 506») — ACTIONS— Pabties—Joindeb — Officebs of Cobpo- 

RATION. 

Where, In a suit against a corporation and certain of Its oiHcers to en- 
join the use of complalnant's corporatè name and in'signia in the sale 
of merchandise, the cause of action, if any, alleged against the indivldual 
défendants arose solely from thelr oificial relation to the corporation, 
and no sépara te individual acts were charged against them, they were 
Improperly joined as indivldual parties. 

[Ed. Note.— For othér cases, see Corporations, Cent Dlg- §§ 1958-1970; 
Dec. Dlg. i 506.*] 

2. iNJUNCTioSf (i 96*) — Personal Peivaot— Hights of Coepoeation. 

Vassar Collège, belhg a public institution, dependlng on and invlting 
wide-spread publlcity for the fullest retum from the exercise of its func- 
tlons as an Institution of learning, had no rlght of privacy whlch it could 
préserve by injunction. 

[Ed. Note.— For other cases, see Injunction, Cent Dlg. § 167; Dec. Dlg. 
« 96.*] 

3. Injunction (§98*) — ^Jûbisdiction— I/ibel. 

A court of eçlulty Is wlthout jurlsdictlon to restraîn the publication of 
a libel. 

[Ed. Note.— For other cases, see Injunction, Cent Dlg. §§ 169-171 ; Dec. 
Dlg. I 98.»] 

4. Injunction (J 98*)^ — Cobpobations— Spécial Damag-es. 

Where a puMloation concernlng the name and insignia of a corporation 
did not appear to be defamatory or Ubelpus per se, the corporation, if 

*For otber caiM see Sam* toplc & i numbgs lu Dec. & Am. Diss. 1907 to date, & Rep'r Indexe* 
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entltled to recoTcr at ail tlierefor, could only recover on pleadlng and 
provlng spécial damages. 

[Ed. Note.~For other cases, see Injunction, Cent Dig. {$ 169-171; 
Dec. Dig. § 98.*] 

6. Trade-Mabks and Tbade-Names (5 31*)— Use of Cobpobate Name and In- 
BiGNiA — ^Advebtisement oï Mebchandise — ^Damages. 

Défendant, a Missouri corporation, manufactured and sold a rariety 
of candy called "Vassar Chocolatés," which It advertised widely, employ- 
Ing the name "Vassar" together with a likeness of a young lady in schol- 
astic garb and wearing a mortarboard hat, also using an imitation of tlie 
collège pennant, a collège yell, and imitation of the collège Seal, with the 
words "Vassar Chocolatés" and "Always fresh" substituted for the words 
"Vassar Collège" and "Pnrity and Wlsdom." Held, that Vassar Collège, 
as a public corporation, had no such property right In its name and In- 
slgnia displayed by défendant in its advertisement as would entitle the 
collège to restrain defendant's use thereof In his advertisements ; the 
injury, if any, being psychologieal, rather than real. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 35 ; Dec. Dig. § 31.*] 

6. BqUITY (§ 46*) JUBISDICTION EXTENT OF RiGHT. 

Elquity does not assume the burden of preventlng ail the contemplated 
légal wrongs on the theory that subséquent remédies at law may prove 
inadéquate or less satisfactory. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 151, 152, 157, 159- 
163; Dec. Dig. § 46.*] 

In Equity. Suit by the Vassar Collège, a corporation, against 
the HvOose-Wiles Biscuit Company and others. Bill dismissed. 

E. P. Ware, of Kansas City, Kan., Ralph Nelson, of Cœur d'Alêne, 
Idaho, and E. H. Ware, of Kansas City, Kan., for complainant. 

Frank Hagerman and Kimbrough Stone, both of Kansas City, Mo., 
for défendants. 

VAN VALKENBURGH, District Judge. The complainant Vas- 
sar Collège, is a corporation created and existing under and by virtue 
of the laws of the state of New York, with its principal place of busi- 
ness at the city of Poughkeepsie, in that state. It is a well-known 
institution of learning for the éducation in the arts and sciences of 
such women as may pass examination for admittance thereto. It 
takes its name from its founder, Matthew Vassar, by whom it was 
liberally endowed. The défendant, Loose-Wiles Biscuit Company, is 
a corporation organized and existing under the laws of the state of 
Missouri, with its principal place of business at Kansas City, in said 
state. The défendant J. S. Loose is its président, the défendant J. 
H. Wiles its vice président, and the défendant F. B. Houston its 
manager. The défendant corporation is engaged in the manufacture 
and sale of biscuit and kindred products on an extensive scale, and, 
among other such products, of candy, one variety of which is called 
"Vassar Chocolatés," which has been widely advertised. It is sub- 
stantially charged in the bill that the packages containing that candy 
and the advertisements thereof employ the name of Vassar, a likeness 
of a young lady in scholastic garb and wearing a mortarboard hat, an 

•For other cagei lee 8ame topic & { kvmbbb lu Dec. & Am. Dlga. 1907 ta datOi & Rep'r Indexai 
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irilitation of thé' 'Collefgê'pennâTit, a 'collège yell, aiid an imitation of 
the collège se^l, ^with the words "Vassar ChocolaitëS"' and' ' "Always 
frèsh" sùbstitutéd for' the words "Vassar Collège'* £ind "Purity and 
Wisdom," respectivelyy ,, Complainant charges, that it.i? thereby brought 
into public conterapt and ridicule, and that, because, thpreof , its busi- 
ness is injured, and its graduâtes and. students hurniliated. : 
For its relief complainant prays: ' " 

"A writ of injunction to be directed to ,the défendants, and each of theui, 
touchiijg tte matter in question, and restraining them ail, and slngly, tlieir 
agents, attorneys, and employés, and particùlarly enjoining the said iiidlvid- 
ual défendants, as offieers and direetors of sald défendant corporation, from 
nsing the word 'Vassar' in their business, and from using auy word, sign, 
symbol, emblem, or device relating in any manner to the complainant; or 
in using, advertislng, or publishing anytbing suggestive thereof or connected 
theréwith, or in printing any card, label, device, words, or symbols of «icli 
import, as Is herein set forth, or in imitating or simulating its seal, colors, 
or emblems. And that thé said individual défendants be particùlarly enjoin- 
ed from taking any officiai or persoual action that would tend to violate the 
rights of the complainant,: regardiug the matter herein complained of." 

To this bill the défendants hâve deniurred, stating the foUowing 
grounds : 

"(1) The complainant bas not in and by said Mil niade or stated any such 
cause as does or ought to entitle it to any such relief as Is thereby sought and 
prayed for against thèse défendants. 

"(2) The complainant has In and by said bill improperly joined the Loose- 
Wiles Biscuit Company, a corporation, with thèse détendants, whereas there 
is no joint cause of action, averred." 

[1] In the bill the cause of action, if any, against the individual 
défendants, springs solely from their officiai relation to the corpora- 
tion. No separate individual acts are charged against them. 

As will be gathered from what has been stated, as well as from an 
inspection of the bill in' its entirety, the complaint entered partakes 
largely of the nature of libel, and also suggests an invasion of the 
"right of privacy," but complainant in its argument and brief ex- 
pressly dénies that either the one or the other lies at the f oundation 
of its suit. In their brief counsel for complainant say: 

"Vassar Colle.ire does notbase its claini on a right to privacy bceuuse it is 
a public institution, but it does base it upon a 'right to be let alone' unless 
some public purpose is subserved. The collège, its name, its seal, and its 
belongings are private property, and, if irréparable injury, incapable of meas- 
urement, ensues from not being let alone, then, if no public right or interest 
is involved, the défendants should be en,1oined." 

Also: 

"It Is a publie institution, and it claims that the acts of the défendants 
damage the property and the use of the proiierty of the complainant" 

Andagain: 

"We hâve not alleged a libel, and upon our allégation in the complaint vve 
may not be entitled to an action at law ; but a person may hâve no action at 
common law, and yet one In equity." • • 

[2] It is quite obvious that the complainant could not well invoke 
the right of privacy, whatever that right may be determinéd to be. 
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from the irreconcilable conflict df opinions and views of courts of 
last resort in varions jurisdictions, because, as is admitted, it is not 
only a corporation, but a public institution, depending upon and invit- 
ing wide-spread publicity for the fuHest return from the exercise of 
its functions as an institution of learning. Where a person is a public 
character, the right of privacy disappears. Corliss v. E. W. Walker 
Co. (C. C.) 57 Fed. 434; s. c, 64 Fed. 280, 31 L. R. A. 283. As 
said by counsel for défendants in their brief : 

"The plalntiffi is a corporation, and thërefdre can hâve no 'right of privacy' 
in its name, as the entire basls of the ri^ht of privacy cases is an injury to 
the feellngs or sensibilities of the party. A corporation can hâve no such 
ground for relief." 

However, as complainant expressly disclaims reliance upon this right, 
the court is reheved from the necessity of attempting to bring hannony 
out of the conflict of décisions on this subject. It becomes necessary 
to détermine, therefore, in what respect the rights of complajnant, 
of which this court can take cognizance in this proceeding, hâve been 
invaded. The bill, amông other things, contends that "anything that 
would aiïect the name of 'Vassar,' or bring it into ridicule or dérision, 
would be an injury which would be irréparable, and would afFect the 
value of the plant and the value of its use." It is asserted that the 
use of this name and certain pictures in connection with advertise- 
ments, among other things, is calculated to create in the public mind 
the impression that the chocolatés sold by the défendants are a par- 
ticular favorite at Vassar Collège and with the students and alumnse 
thereof ; that mortarboard hats, a distinctive scholastic garb, are pe- 
culiar to Vassar students ; that the portrayal of a building in the form 
of a Greek Temple, certain collège colors, and a seal with certain 
inscriptions paraphrasing those upon the seal of the complainant cor- 
poration, tend to provoke discussion and reproach, to produce criticism 
and ridicule, and are matters of regret, pain, and annoyance to the 
students and to the graduâtes of the collège, and tend to depreciate 
the collège in the eyes of the public. As to the graduâtes and students, 
it may be said that they are not parties to this suit, and this char- 
acter of injury to feelings is scarcely a matter of légal remedy. While 
thèse allégations involve the annoyance which springs from wounded 
sensibilities, and while the "right to be let alone" inheres in the right 
to privacy and would seem to involve an assertion of that right, never- 
theless it is inferable from the bill that the real injury for which relief 
is prayed is sought to be founded upon the assumption that the col- 
lège is thereby depreciated in the eyes of the public, and the complain- 
ant is caused to lose its standing and supremacy as an educational in- 
stitution, and thus to suflEer a loss which it cannot estimate. 

[3] This injury would seem to be either libel or in the nature of 
libel, but hère we are met with two difïiculties. The first is that in 
this country a court of equity is without jurisdiction to restrain the 
publication of libel. 

[4] The second is that, as this is a corporation and as the pubHca- 
tfon does not appear to be defamatory or libelous per se, its right to 
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recover in such an action may well be doubted. It would seem to be 
necessary in Order to support recovery that it should plead and prove 
spécial damages f rom the publication, and this, it expressly avers, it 
cannot do. Viewing the bill as, in eflfect, having charged libel, would 
not the démarrer hâve to be sustained, first, because o£ wanfof juris- 
diction of the subject-matter, and, second, because no cause of action 
has beén stated, or according to the averments of the bill, can be 
stated? But counsel for compl^nant in their brief, as we hâve seen, 
expressly disclaim that they hâve charged a libel, but rather that the 
name, seal, and belongings of the collège thus appropriated for ad- 
vertising purposes are the private property of the complainant, and 
that if irréparable injury, incapable of measurement, ensues, then, 
if no public right or interest is involved, the défendant should be 
enjoined, and that this is true, even though complainant may hâve no 
action at common law or by statute. It may be observed in passing 
that there is presented no controversy respectiijg a trade-mark, nor 
a trade-name, nor the use of such in unfair compétition. The com- 
plainant is liot engaged in the manufacture or s^le of candy, nor is its 
business injuriously afïected in such a sensé. 

[5] It becomes pertinent to inquire whether as a public corporate 
institution it has such a pi;operty right in the name "Vassar" and in 
the other insignia displayed by the défendants in their advertisements 
as would entitle it to restrain the use of such in any manner or 
form in connection with:the advertisement and sale of merchandise, 
either with or without damage to itself , whether appréciable or other- 
wise* It, would seem: that upon this view, if at ail, the right of com- 
plainant must be founded ;, also,. it must be considered whether upon 
the face of the bill the court can say, as matter of law, whether or 
not injury could resuit from the acts complained of. As said by the 
Suprême Court in Re Sawyer, 124 U. S. 200-210, 8 Sup. Ct. 482, 487 
(31 L. Ed. 402) : 

"The office and jurlsdlctlon of a court of equlty, unless enlarged by express 
statute, are limited to the protection of . rights of property." 

. Because of the complex nature of corhplainant's statement of the 
character of the injury complained of, whereby its difïerentiation from 
libel becomes a matter of dîfficulty, it is necessary, despite the dis- 
claimer enteréd, to consider the attitude of courts of equity toward 
publications atliounting to libel, or in the nature of Hbel. Some défini- 
tions of libel, which hâve met with fréquent judicial approval, will 
disclose what close analogy, if not identity, it beàrs to the publications 
hère complained of. "A liber is a malicious publication, expressed 
either in printing or writing, or by signs and picturès tending either 
to blacken the memory of one dèâd or the réputation of one who is 
alive, and expose him to public hatred, contempt, or ridicule." 25 Cyc. 
243, and cases citéd. Of course, the only malice essential is presumed 
from the willful or intentional doing of the unlawful act. "A censori- 
ous or ridiculing writing, picture, or sign, made with a mischievous 
and malicious intent towards government, magistrates, or individuals. 
Any writing, picture, or other sign tending, without law fui excuse, 
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to injure the character of an individual, by subjecting him to ridicule, 
contempt, or disgrâce. A false and unprivileged publication which 
exposes any person to hatred, contempt, ridicule, or obloquy, or which 
causes him to be shunned or avoided, or which has the tendency to 
injure him in his business." 25 Cyc. 244, and cases cited. It is the 
gênerai rule in the United States that a court of equity has no juris- 
diction to enjoin the publication of a libel. "If a court of equity could 
interfère and use its remedy of injunction in such cases, it would draw 
to itself the greater part of the litigation properly belonging to courts 
of law." Francis et al. v. Flinn, 118 U. S. 385, 6 Sup. Ct. 1148, 30 
L. Ed. 165. "Charges of slander are peculiarly adapted to and re- 
quire trial by jury; and exercising, as we do, authority under a Sys- 
tem of government and law which by a fundamental article secures the 
right of trial by jury in ail cases at common law, and which by express 
statute déclares that suits in equity shall not be sustained in any case 
where a plain, adéquate, and complète remedy may be had at law, as 
has always heretofore been considered the case in causes of libel and 
slander, we do not think that we would be justified in extending the 
remedy of injunction to such cases." Bradley, Justice, in Kidd v. 
Horry et al. (C. C.) 28 Fed. 773 ; Fougères v. Murbarger et al. (C. C.) 
44 Fed. 292. Of course, where the attempt to injure consists of acts 
or words which will operate to întimidate and prevent the customers 
of a party f rom deâling with or laborers f rom wprking for him, an 
exception to the rule stated is presented, and the courts hâve with 
nearly equal unanimity interposed by injunction. Cœur D'Alêne Con- 
solidated & Mining Co. v. Miners' Union (C. C.) 51 Fed. 260-265, 19 
L. R. A. 382; Balliet v. Cassidy (C. C.) 104 Fed. 704. If, then, thèse 
publications do, in fact, amount to libel this court is clearly without 
juri^diction. If they do not amount to libel, it is necessary to déter- 
mine what Personal or property right of complainant of which the 
law can take cognizance has been invaded. In Assurance Co. v. Knott, 
U. R. 10 Ch. 142, Lord Cairns held that if the publications did not 
amount to libels, and were therefore innocuous and justifiable in the 
eye of the court of common law, he was at a loss to understand upon 
what principle the court of chancery could interfère; and if, on the 
other hand, the comments were libelous, it was clearly settled that 
the court of chancery had no jurisdiction to restrain their publication. 
Casey v. Cincinnati Typographical Union No. 3 (C. C.) 145 Fed. 142, 
12 L. R. A. 193. "A person cannot be enjoined from doing any act 
unless it is fairly apparent the act is wrongful, or the person sought 
to be enjoined has no right to do that act. * * * It (a court of 
equity) cannot try the question for itself, or détermine the right in 
advance of the law court." Citizens' Light, H. & P. Co. v. Montgom- 
ery Light & W. P. Co. (C. C.) 171 Fed. 553-556. It must be remem- 
bered that the complainant is a corporation, and, as such, its rights 
are not as broad as those of an individual in this respect. It may 
maintain an action for libel, but only upon averment and proof of 
spécial damages. This would clearly be true in respect of a slander 
of its goods and property. 10 Cyc. par. 1336, and cases. In this case. 
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the complain^nt, being a, corporation, has no réputation or character, 
as commonly, understood, that can be.assailed, but the injury, if any, 
must be direct,ed to its business ; and to maintajn an action for libel 
it must aver gnd prove specia,! damages. This, it confesses, it cannot 
do. The publications made are not actionable per se, and çomplainant 
could not recover, as for libel, if they were. It is évident, therefçjre,. 
that recovery ça,nnot be predicated upon the theory o£ libel, wheth'çr, 
from the standpoint of equity or of law. 

An appeal;to the so-called "right of privacy" is also disclaimed; but, 
neverthelesSj complainant's bill almost, if not .entirely, invokes that 
right. The argument in Edison y. Polyform Mfg. Go., 73 N. J. Eq. 
136, 67 AtJ. 392, proceeds along this Hne, and an analysis of that case 
will dispose of some of the important contentions hère presented. 
It was there assumed that Mr. Edison's name is; his own property, and 
therefore it is asked why its pecuniary value, if it has one, does not 
belong to itg.owner, rather than to the person making an unauthorized 
use of it. Roberson v..Rochester Folding Box Co., 171 N. Y. 538, 64 
N. E. 442, 59 L. R, A. 478, 89 Am. St. Rep. 828, is disapproved 
apparently upon the ground that it does not recognize the right of 
privacy, and the invasion of this alleged personal right,, with its re- 
sulting humiliation and distress, as the foundation of recovery. Pave- 
sich V. Insurance Co., 122 Ga. 190, 50 S. E. 68, 69 L. R, A. 101, 106 
Am. St. Rep. 104, 2 Ann. Cas. 561, which is confessedly bottomed 
upon that assumed right, isi strongly commended. Nevertheless, the 
court finds that injury to property in some form is an essential élé- 
ment to relief. However, the insignificance of the right from a pe- 
cuniary standpoint does not always bar relief, and in that view it con- 
cludes that Mr. Edison in that case is clearly entitled to an injunc- 
tion. The cases relied upon are Vanderbilt v. Mitchell, 72 N. J. Eq. 
910, 67 Atl. 97, 14 L. R. A. (N. S.) 304; Routh v. Webster, 10 Beav. 
561; Walter v. Ashton, 2 Ch. 282. Ail thèse cases présent a direct 
possible injury io property. The first involved a risk of pecuniary 
liability, so the second, and so the third, ail because the çomplainant 
was held out as a responsible party in the several civil enterprises 
considered. Apparently upon this ground the défendant company was 
restrained from holding out that Mr. Edison had any connection with 
or part in the business. "The abstract question whether a company 
can innocently use, as a part of its title, the name of a distinguished 
living character, is not before me for décision, and rio opinion is ex- 
pressed about it." So that the relief granted was based upon the ap- 
préhension of direct financial injury — that is, a right of property. The 
jurisdictionof a court of equity was justified by a quotation from the 
opinion in Vanderhilt^v, Mitchell, supra, to wit: 

"From time immémorial it has been thè rule not to grant équitable relief 
wtiere a party praying for It had an adéquate remedy at law. But modem 
Ideas of what are adéquate remédies are ehanging and expandlng, and it is 
gradually comlng to be understood that a System of law which will not pre- 
vent the doing of a wrong, but ouly affords redress after the wrong is conj- 
mitted, is not a complète System, and is inadéquate to the présent needs of 
Society." . ; 



VASSAR COLLEQB V. LOOSE-WII.ES , BISCUIT CO. 989 

Concerning one aspect of the gênerai doctrine hère expressed, there 
is, perhaps, little différence of opinion. Modem ideas are changing 
and expanding, and equity should, of course, meet the demand for 
elasticity which originally called it into being. It is declared that : 

"A System of law which Will iiot prevent the doing of a wrong, but only 
affords redress after the wrong is eommitted, is not a complète System, and 
is inadéquate to the présent needs of Society." 

This sounds convincing ; but does it not mean that practically ail 
remédies' at law are in this sensé inadéquate, and that équitable relief 
should be very generally substituted for them ? We are led to wonder 
whether this hais not been true of society at ail times — past as well as 
présent. If so, hâve courts of equity in their administration always 
failed to afford adéquate relief in certain cases? Or must we con- 
cède that in their évolution, wisdom, born of unfolding expérience, has 
been justified in placing a limitation upon their jûrisdiction ? 

We may readily admit, for the purposes of this discussion, that one 
who has been held out to be so intimately connected with an enter- 
prise, fraudulent or otherwise, as to import personal interest and 
responsibility, may, by acquiescençe and apparent acceptance, incur 
liability; that, after that liability accrues, he may find his redress in 
an action at law inadéquate ; and, for this reason, he may, perhaps, in 
some instances, property rights being manifestly involved, with pro- 
priety sCek préventive relief. 

[6] But does this mean that equity must in gênerai assume the 
burden of preventing ail contemplated légal wrongs upon the theory 
that subséquent remédies at law may prove inadéquate or less satis- 
factory? If so, what becomes of the right of trial by jury, and what 
may be thought of the System- of court paternalism thuis to be estab- 
lished? In the Edison Case the complainant was, by publication, 
directly and pointedly connected with the business in a position of 
responsibility. Hère the effect, if any, upon the complainant's prop- 
erty is indirect, remote, and spéculative. If the unauthorized pub- 
lications of défendants bring the complainant into ridicule and result- 
ing disrepute, they are in the nature of libel. If so, they are actiona- 
ble at law if spécial damages can be proved. In that case a court of 
equity would ordinarily seem to be without Jûrisdiction, but if the 
damages cannot be ascertained, or even certainly known to exist, it 
is now said there is no adéquate remedy at law; nor, it might be 
added, any cause of action at ail in favor of a corporation. What 
then? Must a chancellor say arbitrarily that there is damage when 
no other party nor tribunal can point one out ? May he create a right 
when none exists at law ; or, in ariother view, is it not équivalent to 
saying that the publication is damaging and libelous per se, and, if 
so, spécial damages need not be laid nor proven? Légal remédies 
in such cases hâve always been thought to be adéquate. Hère, again, 
the jûrisdiction of equity would be wanting, and, if it assume jûris- 
diction in such a case, where may it properly leave ofï? It would 
seem that it must, unaided and unffettered, undertake to redress, or 
rather to prevent, ail civil wrongs upon its own initiative and its own 
conscience. It would appear that this is not permitted by the spirit of 
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our institutions, nor invited by that of "changing and expanding 
modem ideas." However, the courts hâve generally encountered 
thèse same difficulties, and the weight of authority has furnished no 
uncertain guide. 

The only property rigiht asserted is that to the name of "Vassar" 
and the signs, symbols, emblems, or dievices relating thereto. The 
exclusive right to the use of a surname in cases like this has f requent- 
ly been denied,r and to that effect is the greater weight of authority. 
Clark V. Freeman, 11 Beavan, 112. "A person has no such exclusive 
right to the use of a surname, or a name applied to house or land, 
as will enable him to prevent its assumption by another." 29 Cyc. 
271; Olin v. Bâte et al., 98 111. 53, 38 Am. Rep. 78. "Equity will 
not restrain the use of the name and likeness of a deceased person as 
a label for a brand of cigars named after him, though offensive to 
the family of the deceased, so long as it does not amount to a libel. 
* * * Society understands this, and may be depended upon to 
make proper allowances in such cases ; and although each individual 
menit)er may, in his own case, suffer a feeling of humiliation when his 
own name or that of some beloved or respected friend is thus used, 
he will usually, in the case of another, regard it as a trifle. We f eel 
sure tbat Society would not think the less of Col. John Atkinson if 
cigars bearing his name were sold in the shops. Nor are his friends 
brought into disrepute thereby. So long as such use does not amount 
to a libel, we are of the opinion that Col. John Atkinson would him- 
self be remediless, were he alive, and the same is true of his friends 
who' survive." Atkinson v. Doherty & Co., 121 Mjch. 372, 80 N. W. 
285, 46 L. R. A. 219, 80 Am. St. Rep. 507. "An injunction cannot 
be granted tô restrain the un^uthorized publication and distribution of 
lithographie prints, or copies, of a photograph of a young woman as 
part of an advertisement of a legitimate manufactured article, where 
there is no allégation that tlje picture is libelous in any respect." Rob- 
erson v. Rochester Folding Box Co., 171 N. Y. 538-539, 64 N. E. 
442 (.59 L. R. A. 478, 89 Am. St. Rep. 828). In Corliss v. E. W. 
Walker Cp. (C. C.) 64 Fed. 280, the portrait, and it may be presumed 
the name of a private individual, is recognized as property, but a 
distinction is made between such a person and a public character. In 
Edison V. Thomas A. Edison, Jr., Chemical Co. (C C.) 128 Fed. 
957, the bill was brought by Thomas A. Edison to enjpin the défendant 
Company from using the name "Edison" and the word "Wizard" in 
connection with the manufacture of certain ink tablets, on the ground 
that such was calculated to convey to the public the impression that 
the complainant was connected with. the manufacture of such tablets, 
that the same were of little value, and that, if the public should con- 
sider that devices and processes invented by him were of little value, 
the income that he would dérive from the selling or working of the 
processes invented by him wouSd be very materially decreased, that 
the in jury and damages: thus resulting could not be adequately com- 
pensated for by an action in a court of law, presumably because they 
were insusceptible of ascertainment and exact calculation. It will be 
seen that in principle the case there presented was very similar to 
the one at bar. The court held : 



VASSAB COLLEGE V. L008E-WILES BISCUIT CO. 991 

"The bill does not charge the défendant wlth menace, intimidation, or coer- 
cion of any kind toward customers of the complainant, or wlth any direct 
attack upon his property or conduet of his business ; nor does It allège that 
the acts eomplalned of hâve created, or, If repeated, will ereate, any liability 
on the part of the complainant to third persons. Further, the case as pre- 
sented is, indeed, one only of constructive, indirect, or implied libel or defama- 
tion by the défendant of the business réputation of the complainant and con- 
séquent diminution of his income. To hold that on the facts admitted by the 
demurrer the complainant is entltled to the relief he prays would establish 
a dangerous précèdent, calculated to produce confusion in the business world, 
open wide a door to fraud, and resuit in much greater evil to the public than 
that sufCered by the vlctims of the defamation." 

The conclusion is that the case made was one merely of libel or def- 
amation of business réputation, unaccompanied by threàts, intimida- 
tion or coercion, or by any direct attack upon property or conduet of 
business, or by any direct or indirect création of liability on the part 
of the complainant, and was therefore not within the équitable juris- 
diction of the court. Similar views are éxpressed in Henry v. Cherry 
et al., 30 R. I. 13, 73 Atl. 97, 24 L. R. A. (N. S.) 991, 136 Am. St. Rep. 
928, 18 Ann. Cas. 1006, and Roberson v. Rochester Folding Box Co., 
171 N. Y. 538, 64 N. E. 442, 59 L. R. A. 478, 89 Am. St. Rep. 828. 

In Adriance, Platt & Co. v. National Harrow Co. (C. C.) 98 Fed. 
118, Judge Coxe said : 

"The doctrine upon whlch the bill relies is an exotic of récent origln whlch 
has received but scant favor in the courts of this country. The moment it 
becomes a recognlzed branch of our jurisprudence courts of equity will be 
urged persistently to intrude into the affairs of trade and dictate the lan- 
guage in whlch merchants shall advertise their wares. It will foster a Sys- 
tem of vexatlous judicial parentalism which will ereate more evils than it 
will cure." 

In Edison v. Edison Polyform Mfg. Co., 73 N. J. Eq. 136, 67 Atl. 
392, already ref erred to, the court held : 

"An injunction will lie to restrain the unauthorized use of one's name by 
another as a part of its corporate title, or in connection wlth its business 
or advertisements, his picture and his pretended certlfieate that a médicinal 
préparation, which such other Is engaged in manufacturiug, is compounded 
according to the formula devised by him, though he is not a business com- 
petitor." 

In that case, as has been seen, it was ultimately shown that a dis- 
tinct property right in the way of possible personal responsibility for 
the obligations of the défendant company might accrue by reason of 
complainant being thus held out to be connected with the défendant 
Company in the absence of répudiation on his part. But, nevertheless, 
the court states in support of its position the language of the Suprême 
Court of the Unitedi States in Brown Chemical Co. v. Meyer, 139 U. 
S. 540, 11 Sup. Ct. 625, 35 L. Ed. 247, wherein it is said: 

"A man's name is his own property, and he has the same right to its use 
and enjoyment as he has to that of any other species of property." 

The language hère used was in connection with alleged unfair com- 
pétition in trade. Both parties had, or were entitled to use, the same 
name, and it is with référence to the right of a man to use his own 
name, if that use be a reasonable, honest, and fair exercise of such 



right, thât thé côuft aàsetied that a-'mkn's 'Hame îs liis oWn^propérty. 
This statement \ya,s noimade in the sensé ôfçlénying the,figh't.,ôf on'e' 
person to use the^surname of another, and, follows a previous an- 
nouncement that a man may in some cases be denied the right to use 
his own name undier cifcumstances which would resuit in unfair com- 
pétition in trade. 'Tlie^rules governing compétition Hâve, of course, no 
application to the matterhere under inquiry. , The weight of authority 
is clearly against the contention that sueh property rights-exist in a 
surnani'e that its use niay be enjoined merèly because.it isa source ôf 
profit to the user and under circumstances wHich do' ndt resUlt in uri- 
fair compétition and; business loss jesulting: therefrom to, the one jas- 
serting propr-ietorship in; such çurname, and particularly would this 
be true of a public çorporate citizen -yvhiGh bas assurned a name undei: 
the conditions hère pre.sented. So that we muist find that complainant 
has sustained some injury to its property, which the law can recog- 
nize, distinct from libel and the mère use of a portion pf its çorporate 
name, before the jurisdictionof a court qf equity can attach. ; 

In the, case of Adriance, Platt & Co. v: National Harrow Co., supra, 
the court Overruled. the demurrer in accordance with thèse further 
yiews,:- ■ ■ ■ ' . 'j ' ■ . ■ \ , ■ 

"Cases of such rauk injustice may arise that the interférence of a court of 
equity may bç necessary, .* * * The court is uot prepared to say tjiat a 
case may not,be so saturatéd with fraud, falsèhood, aud iiiallee as to requirc 
the summary Interfevetice of a court of equity Although it is reasonably cer- 
tain that the case at bar is not such a case, it is also clear that such a ca:se 
may be proved . under the Swéeplng allégations of the bill, which charges, in 
brief, that ail the niaterlal statements of the circulars are false, fraudulent 
aud malicious and madè with Intent to destroy the coiliplainànt's business." 

In-this bill there are no such allégations. It says: , .^ 

"Tlie complainant says that ail of the acts of the, défendants, herein com- 
plalued of, are wholly wlthout the cousent or permission of the conqjlainaut, 
and are done with merceiiary motives, with iutent to deceive, and wlthout 
regard for the feellugs, seusibilities, rights or wishes of the complainant, or 
of others now or formerly couuected With said collège. * » * And that 
ail suCh acts or doings are willful, and are contrary ta equity and good cou- 
.science, and to the manlfest wronging of the complaiuaut and to its irrépara- 
ble Injury." 

In Edison V. Thomas A. Edison, Jr., Chemical Co., supra, it is said: 

"A demurrer does not àdniit the truth of gênerai allégations of fraud^ bîit 
ouly the facts set forth as constituting the alleged fraud and ail reasonable 
déductions, frdm them. And, where: a bill avers a ]e,gal Inferênce which the 
facts stated thereiu do not justify, a demurrer, , while confesslng the facts, 
will not be çpnsidered as admitting the correctness of the iufer.énce." 

So hère the bill sets forth explicitly the facts from which it asks 
the wrongf ul . conduct 'of the défendants and its owSn resulting.injury 
to be-inferred. So that the entire case sought to.be made is, and is 
intended to be, fully disclosed upoii the face of thebill. In such â case 
the right; to relief can adequately be determined upon demurrer. The 
wrpng hère çomplained of is indefined and uncertaijh everi in the minds 
of complainant's cpunsel, who, upon the original argument of the 
case, f rankly admitted that "complajnant was unable to find any case 
in point for or against ifs contention, and statès the casé to be in ifs 
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Opinion one of a new character and without exact précédents, and that, 
therefore, it should be decided according to right and justice as the 
same should appear from the reading of the complaint." Unfortu- 
nately for this position "equity does not undertake to relieve from ail 
the annoyances caused by those who are inconsiderate of the feelings 
and business interests of others. On the contrary, it is a gênerai rule, 
vvhich has some exceptions, that it will not undertake to interfère 
where a party has an adéquate remedy at law and when it does inter- 
fère it is guided by principles of equity, which during the long course 
of its administration hâve become established." Marlin Pire Arms Co. 
V. Shields, 171 N. Y. 384, 64 N. E. 163, 59 L. R. A. 310. Any de- 
parture from thèse sound principles is likely to lead to evils far greater 
than those sought to be remedied. In an analogous case the court in 
Roberson v. Rochester Folding Box Ce, 171 N. Y. 538, 64 N. E. 442, 
59 L. R. A. 478, 89 Am. St. Rep. 828, said : 

"If such a princlple be incorporated into the body of the law, through the 
instrumentality of a court of equity, the attempts to logically apply the prin- 
clple wlU necessarily resuit, not only in a vast amount of liti>,'ution, but in 
litlgatlon bordering upon the absurd; for the right of privaey, once estab- 
lished as a légal doctrine, cannot be conflned to the restraint of the publica- 
tion of a likeness, but must necessarily embrace as well the publication of a 
Word picture, a comment upon one's loolis, conduct, domestlc relations, or 
habits. And, were the right of privaey once legally asserted, it would nec- 
essarily be held to include the same things if spoken, instead of printed, for 
one, as well as the other, invades the right to be absolutely let alone." 

And again: 

"The tempéraments of individuals are various and variable, and the imag- 
ination exerts a powerful and incalculable Influence in injuries of this kind. 
There are mauy moral obligations too délicate and subtle to be enforced in 
the rude way of giving money compensation for their violation. Perhaps the 
feelings iînd as full protection as it is possible to give in moral law and a 
responsive publie opinion. The civil law is a practical business system, deal- 
Ing with what is tangible, and does not undertake to redress psycUological 
injuries." 

In Schuyler v. Curtis, 147 N. Y. 434-448, 42 N. E. 22, 26 (31 L. R. 
A. 286, 49 Am. St. Rep. 671), the same court said : 

"In this class of cases there must be some reasonable and plausible ground 
for the existence of tbis mental distress and injury. It nmst not be the 
création of mère eaprice nor of pure fancy, nor the resuit of a supersensi- 
tive and morbld mental organization, dwelling with undue ennihasis upon tlie 
exclusive and sacred character of this right of privaey. Such a class of mind 
niight regard the right as interfered with and violated by the least référence 
even of a complimeutary nature to some illustrious ancestor without flrst 
seeking for and obtalning the consent of his descendants. Feelings that are 
thus easily and unnaturallj' Injured, and distressed under such circunistances, 
are much too sensitlve to be recognized by any purely earthly tribunal. A 
proposed act which a court will enjoin because it would be a violation of a 
légal right must, auiong other conditions, be of such a nature as a reasonable 
man can see mlght and probably would cause mental distress aud injury to 
any one possessed of ordinary feeling and intelligence, situated in like cir- 
cumstances as the complainant, and this question must always to some extent 
be one of law." 

While thèse cases were dealing specifically with the so-called right 
of privaey, nevertheless the principles with which they dealt were sim- 
197 F.— 63 
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ilar to those hère presented. There, however, the complainant was 
an individual, with correspondingly strong claims upon the considéra- 
tion of the court. Hère the complainant corporation must found its 
claim to relief upon m jury to its business, and the act complained 
of must be of such a nature as reasonable men can see might and 
probably would produce the in jury. "It is settled by authority that 
a libel on a thing is not actionable unless the owner of the thing allèges 
and proves that he has sustained pecuniary loss as a neçessary consé- 
quence of the publication." Marlin Pire Arms Co. v. Shields, supra. 
This is equally true of the wrong hère asserted, whether it be consid- 
ered as libel or otherwise. The complainant concèdes that the in jury, 
if any, is not susceptible of estimation or détermination. Whether it 
exists at ail must be, to some considérable extent, a question of law. 

I am unable to perceive that any right exists in complainant which 
is cognizable in a court of equity; nor can I perceive any in jury 
which this court has power to remedy. The injurious efïects, if any, 
of the advertisements complained of, are spéculative in the highest 
degree. They seem to me to be largely créations of fancy, due to su- 
persensitiveness and appréhension. They are lodged rather itj a feel- 
ing of distaste on the part of those interested in Vassar Collège for 
seeing its name and insignia, inferentially at least, linked with any 
commercial pursuit, than in any appréciable injury to its tangible prop- 
erty. I hâve not felt, and cannot feel, that any one could think less 
of this eminent institution by reason of the acts of défendants recited 
in this bill ; and I believe it to be beyond the power of this court to 
take cognizance of thé psychological injuries recited. A citizen of 
the United States has no transcendent personal right founded on in- 
stinct of nature, in addition to the rights guaranteed by the written 
Constitution. The constitutional provision entitling every man to a cer- 
tain remedy for ail injuries or wrongs received in his person, prop- 
erty, or character is not self-executing. Individual conception of natu- 
ral justice is not law. To make it law is therefore a législative act, 
forbidden by the Constitution to the courts. Henry v. Cherry et al., 
30 R. I. 13, 73 Atl. 97, 24 L. R. A. (N. S.) 991, 136 Am. St. Rep. 928, 
18 Ann. Cas. 1D06. If the use of a name in commercial publications, 
as in the case at bar, be deemed an unwarranted invasion of personal 
rights, it is within the province of the Législature so to déclare. The 
courts cannot create a right unknown to the common law, and not pro- 
vided by statute. 

For ail the foregoing reasons, it follows that the bill must be dis- 
missed. 
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UNITED STATES v. NEW YORK & P. R. S. S. CO. 
(District Court, S. D. Neiw Tork. July 3, 1912.) 

1. United States (§ 66*) — Oontracts — Validitt — Breach bt Contractob. 

Rev. St. § 3744 (U. S. Comp. St 1901, p. 2511), requlrlng the Secretary 
of War, Secretary ot the Navy, and Secretary of the Interior to cause 
ail contraets made by them on behalf of the government, or by officers 
under them appointed to make such contraets, to be reduced to writing 
and signed by the parties and a copy of every such contract to be flled 
In the retums office of the Department of the Interior, is net a statute 
of frauds, but an enactment for the protection of the government, and 
cannot be invoked by one whose bld for a contract has been accepted but 
who refuses to sign the formai contract when tendered to relieve hlm 
from liablllty for damages sustained by the government by reason of 
such refusai to perform the contract made by his bld and Its acceptance. 

[Ed. Note.— For other cases, see United States, Cent. Dlg. $ 49; Dec. 
Dig. § 66.»] 

2. United States (§ 142*)— Bbeach of Contbact — Damage. 

Where défendant was unable to fulflll its cohtract wlth the Navy De- 
partment to transport two cargoea of coal of 4,000 tons each from At- 
lantic ports to San Francisco, and the department at its request dlverted 
two other cargoes whlch had been sent to Honolulu to take thelr place 
at a cost per ton in excess of the contract priée, défendant is Uable tn 
damages for ail the extra cost to the government of such diversion, al- 
though the two cargoes somewhat exceeded 8,000 tons. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 140; Dec. 
Dig. § 142.»] 

8. United States (§ 141*) — Action foe Beeach of Contbaot — Evidence. 

Where défendant, belng unable to fulflll a contract wlth the Navy De- 
partment to transport two cargoes of coal, requested the department to 
procure transportation of the coal by divertlng other tonnage under char- 
ter to other ports, which was done, in an action by the United States to 
recover damages for breach of the contract, its correspondence with other 
contractors resulting in such diversion was admissible to show what it 
had done pursuant to such request and the addltional cost it Incurred in 
procuring the transportation. 

[Ed. Note.— For other cases, see United States, Cent. Dig. §§ 136-139; 
Dec. Dig. § 141.*] 

At Law. Action by the United States against the New York & 
Porto Rico Steamship Company. Trial to court. Judgment for 
plaintiflf. 

Isaac H. Levy and Addison S. Pratt, Asst. U. S. Attys. 
James H. Hayden, of Washington, D. C, and Buirlingham, Mont- 
gomery & Beecher, of New York City, for défendant. 

MAYER, District Jud^e. This case grows out of transactions 
between the Bureau of Supplies and Accounts of the Navy Depart- 
ment and défendant, in relation to the transportation of two cargoes 
of coal from loading ports on Chesapeake Bay to San Francisco. 

The complaint allèges three causes of action, ail looking to the 
same resuit. In the first, plaintiiï claims damages for breach of 
contract due to the failure of défendant to transport the coal in 
question ; while, in the second and third, it claims compensation for 

•For other cases see same topic & % nvmbeb in Dec. & Am. Dlgs. 1907 to àxte, St Rep'r InâezM 
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services alleged to hâve been rendered or money e.xpended for défend- 
ant by plaintiff in procuring transportatiôn of the coal. 

There is some dispute as t© tlje facts, but iri the main they are 
not. contested. By stipulation of the parties, the case was : tried 
without a jury, i 

• The défendant insists that it is not liable because the Act of June 
2, .1862, c, 93, 12 Stat. 411, was not complied with, and therefore 
that thére was not, in law, any contract between the parties, 

[1] \yiiile this half century bld statute has been construed in a 
tiumber of cases and in departmental décisions where it was sought 
tô hold the government, this is the fiirst case, where, on the daim of 
noncbmpliance with the act, the question ,pf the liability of the con- 
tractor has been presented. The act. was entitled "An: act to prevent 
and. putiish fraud on the part of offiçers intrusted with the making 
of contracts for the government" (originally 12 Stat. 411; re-ehacted 
as section 3744 et seq., R. S. [U. S. Comp. St. 1901, p. 2511]), 
and is as follows: 

''Sec. 3744. It shall be the duty of the Secretary of War, of the Secretary 
of tl^e Navy, and of the Secretary of the Interlor, to cause and require every 
cont^"açt made by them severally on behalf of the government, or by thelr 
officprs under them appolnted to omake such contracta, to be reduced to writ- 
ing, and signed by the eontraet^ng parties with their names at the end there- 
oî; a popy of which shall. beflled by the officer makiugand signing the cou- 
tract in' the Retunis Office of the Departt'nent of the Interior, as soon after 
the contract is made as possible, and withiu thirty days, together with ail 
bids, oiïers, and proposais to him made by persous to obtain the sauie, and 
with a çopy of any advertisemeut he may hâve published inviting bids, of- 
fers, or proposais for the sahie. AU the copies and papers in relation to each 
contract shall be attached together by a ribbon and sçal, and marked by num- 
bers in regular order, according to the number of papers composing the whole 
return." 

' In the case at bar, the Bureau of Supplies and Accounts of the 
Navy Department issued an invitation dated November 9, 1909, calling 
for tehdiers for the transportatiôn of coal from loading ports on 
Chesapeake Bay to San Francisco. In the fall of 1909 and the early 
part of 1910, and for about a year prior thereto, a fleet of eight 
armored cruisers was cruising up and down the Pacific Coast, having 
San Francisco as its primary base and Puget Sound as its secondary 
base. It was the duty of the Bureau, and more especially of the 
paymaster in charge, to. see that the dépôts at Mare Island and Cali- 
fornia City were kept filled to a certain capacîty in order to provide 
the Pacific cruisers with coal ; the capacity of Mare Island being 
about 28,000 tons, and of CaHfornià City about :24,000 tons. There 
are several other coaling stations on the Pacific, among them one at 
Honolulu. 

In November, 1909, the fleet was on its cruise to the testing 
grounds at Màgdalena Bay, and the Navy Department expected it 
would return north arriving in San Francisco some time in Pebruary, 
there to remain- for several weeks. It was diesired and intended by 
the Department to keep the .fleet supplied with coal for its needs, and 
to that end arrangements were undertaken and the invitation of 
November 9, 1900, was issued. 
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This invitation of November 9, 1909, stated that the Bureau of 
Supplies and Accounts would receive written tenders until noon of 
November 13, 1909, for transpprtation of two or four cargoes net 
iess than 4,000 tons each, of coal from certain loading points named, 
to either Mare Island or San Francisco. It was further stated that 
as deliveries were desired within 60 days, at least two carriers were 
to be ready to load at any time before December 10, 1909, or earlier 
if possible, and the remainder within 15 days thereafter, each vessel 
to give at least 10 days' notice prior to reporting to load, and if 
vessel was not named in proposai she must be nominated at least 
10 days before loading. 

Under date of November 13, 1909, défendant through Mr. Wrig- 
ley, the manager of its Chartering Department, submitted its tender 
as f ollows : 

"First. For the transportation of two or four cargoes of coal from Norfolk, 
Kevvport News, Baltimore or PhlladelpMa to Mare Island or San Francisco. 

"Second. Two (2) steamers to be ready to load prevlous to Decenitier 10, 
1909 (in ail probability we will déclare a steamer November 15th, that will 
make prompt loading), and two (2) steamers to load betweeu December 10 
and 25, 1909. 

"Third. liate of freight to be, for the two (2) steamers to be ready to load 
before December 10, 1909, three dollars and flfty-eight cents (.ÇH.SS) per ton 
of 2,240 Ibs. ; for the two (2) steamers between December 10 and 25, 1909, 
three dollars and thirty-three cents ($3.33) per ton of 2,240 Ibs. 

"Fourth. AU other terms to be the same as usual Navy Department condi- 
tions for the shipment of coal." 

On the same day the Paymaster General telegraphed défendant: 

"Yoiir offer one steamer December tenth twenty flfth cancellng and one 
steamer December twenty flfth canceling but for loading ou date satisfac- 
tory to Bureau accepted at three dollars thlrty three per ton each steamer. 
Usual Bureau conditions to govern." 

And two days later Mr. Wrigley wrote the Navy Department, 
Bureau of Supplies and Accounts, as follows: 

"We beg to acknowledge receipt of your telegram of November 13th, ac- 
cepting our offer of one steamer to make loading at Philadelphia, Baltimore, 
Norfolk or Newport News, between December lOth aud 25th ; and one steam- 
er to report for loading any time prevlous to December 25th, on date satis- 
faetory to the Department, for Mare Island or San Francisco, at $3.33 per 
ton, and we will in due course advise you what steamers we will tender on 
this business." 

Thereafter correspondence followedJ between the Bureau and the 
défendant, with référence to the nomination of steamers by défendant 
until November 30, 1909, when Mr. Wrigley informed the Bureau 
that it had not been able to secure the steamer it had in view. Inter- 
views began about December 4, 1909, between Mr. Hayden, the at- 
torney for défendant acting on its behalf, and Lieutenant Com- 
mander Peoples, acting on behalf of the Bureau and the Department. 
The substance of thèse interviews was that the défendant found itself 
unable to comply with the tenders, a situation due, as it claimed, to 
a combination which had resulted in a sudden and unprecedented in- 
crease of charter rates for foreign shipping. Mr. Hayden asked 
for an extension of time, but bis request was not granted. 
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On December 9, 1909, the Bureau confirmée! the position which it 
had consistently taken, writing the défendant as foUows: 

"Referring to the Bureau's acceptance of the oflfer contained in your letter 
ot November 13, 1909, for two steamers for San Francisco Harbor which are 
to be covered by Bureau réquisition No. 73 and to subséquent correspondence 
in connection therewith: 

"The time for nomination both of thèse steamers is drawing to a close, 
Inasmuch as they must be ready to load not later than December 25, 1909, 
and accordlng to the conditions, they must be nominated 10 days before. 
The Bureau expected that oue of thèse steamers would be ready to load about 
December 10. 

"Both of thèse steamers must be ûominated not later than the close of 
business on December 15, 1909, and the Bureau would be very glad if you 
could nominate one of them at once because the cargoes of coal which thèse 
two steamers are to transport to the western coast will b^ urgently needed by 
the time the vessels arrive. 

"The Bureau received a visit from your Mr. Hayden about one week ago, 
and it was pointed ont to him the necesslty of your furnishmg thèse steam- 
ers on time ; and the Bureau trusts that there will be no delay In nomlnatlng 
and having them ready at loadlng port by the dates specifled. 

"Please telegraph the Bureau upon receipt of this letter as to their status. 

"By direction of the Paymaster General." 

, On December 11, 1909, Mr. Hayden received from the Navy De- 
partment formai proposai blanks madie out for signature by défend- 
ant, in contemplation of its tendering transportation called for in the 
invitation of November 9th and accepted by defendant's letter of 
November 13th. 

Thèse blanks were never signed, but on December 14, 1909, Mr. 
Hayden notified the Paymaster General unequivocally of the inability 
of défendant to furnish the transportation tendered. At the same 
time, Mr. Hayden requested the Bureau to procure transportation — 
"either by dlverting tonnage already under charter to your Department for 
other ports, or by securing new tonnage in the général market, provided, of 
course, that such transportation can be secured by the Department by one 
' of those means at a reasonable cost." 

On December 14, 1909, the Bureau again called for written tenders 
which it would receive up to noon December 18, 1909, for the same 
number of cargoes and the same tonnage of coal. The bids re- 
ceived were far in excess of that which had theretofore been made 
by défendant ; the lowest being at the rate of $4.49 per ton for two 
cargoes to report for loading on January 25, 1910. 

Meanwhile Lieutenant Commander Peoples had opened up negoti- 
ations with Baker Transportation Company to divert coal cargoes 
of the Falls of Orchy and Earl of Elgin from Honolulu to San 
Francisco. 

There is some différence in recollection between Mr. Haycfen and 
Lieutenant Commander Peoples as to whether the Department was 
arranging to divert this tonnage irrespective of the failure of de- 
fendant to furnish transportation or because of that failure. 

Where, as hère, there hâve been several interviews and téléphone 
conversations, it is quite possible for two truthful men to difïer in 
recollection ; huit I incline to the view that the recollection of the 
Lieutenant Commander is correct, and especially so because it is 
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borne out by the correspondence between Mr. Hayden and the Bureau 
as well as by thé séquence of events. It was quite apparent to the 
Bureau that défendant would fail in its promises, and the Lieutenant 
Commander acted with foresight and prudence, and I am fully satis- 
fied that the tonnage of the two vessels above mentioned was di- 
verted from Honolulu to San Francisco or Mare Island to take the 
place of tonnage which défendant was unable to furnish. 

Plaintiflf paid to the Baker Transportation Company the sum of 
85 cents per ton additional on 11,388 tons for this diversion, thus 
making a total additional expense to plaintiff of $9,679.80 which, 
with interest, is the amount plaintiff now seeks to recover. 

The practically undisputed facts show that the government officiais 
did everything which they were called upon to do. The government, 
in due course, sent the formai proposai blanks for signature to de- 
fendant, and there was nothing further which the government could 
do to assure strict technical compliance with the provisions of section 
3744, R. S. In a spirit of helpfulness the government, as was its 
duty, did everything within its power to reduce the damage caused 
by defendant's default, and by the diversion of tonnage kept that 
damage down to a figure much below the figures of the then prevailing 
market. 

Défendant now resists the claim of plaintiff on the ground that the 
failure of the contracting parties to sign the contract of transporta- 
tion results in no contract or, as défendant puts it, in a void contract. 

Défendant, to support this contention, relies on a line of cases in 
the United States Suprême Court and in the Court of Claims, be- 
ginning with Clark v. United States, 95 U. S. 539, 24 L. Ed. 518; 
South Boston Iron Co. v. United States, 118 U. S. 37, 6 Sup. Ct. 
728, 30 L. Ed. 69; Monroe v. United States, 184 U. S. 524, 22 
Sup. Ct. 444, 46 L. Ed. 670; Henderson v. United States, 4 Ct. Cl. 
75; Danolds v. United States, 5 Ct. Cl. 65; McLaughlin v. United 
States, Z7 Ct. Cl. 150; Johnston v. United States, 41 Ct. Cl. 76. 

In ail thèse cases a recovery was sought against the United States 
and recovery was denied. Some of the cases worked great hard- 
ship ; notably the Clark Case, supra. But beginning with the Clark 
Case, the courts hâve construed this statute as one, the fondamental 
purpose of which is to protect the government against fraud and to 
obviate that uncertainty which frequently arises where a contract 
and its terms rest on paroi évidence. 

Défendant insists that the statute is a statute of frauds, and de- 
fendant points to the use of the word "void" in a number of dé- 
cisions where the courts hâve said that the contract is void because 
of failure by the appropriate government officiais to sign. 

It happens not infrequently that the word "void" is used in other 
than its strict technical sensé (Ewell v. Daggs, 108 U. S. 143, 2 
Sup. Ct. 408, 27 L. Ed. 682) ; such use sometimes being due to the 
fact that the writer has in mind the ineffectuai character of the 
transaction as relating to the party against whom recovery is sought. 

There is, however, merely a surface value in words of technical 
meaning;, and the inquiry should be as to whether, as matter of law, 
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the contract is void, and whether the courts intended in previous dé- 
cisions that it should be so construed. 

The title of the act and its structure clearly show its purpose. 

It was enacted during the Civil War manifestly to protect the 
United States. As was said by Mr. Justice Bradley in the Clark Case : 

"The facility with which tbe government may be pillaged by the preseut- 
nient of daims of the most extraordinary character, if allowed to be sus- 
tained by paroi évidence, which can always be produced to any required ex- 
tent, rendors it highly désirable that ail contracts which are made the basis 
of demands against the government should be in writlng." 

It will be noted that référence is made to "demands against the 
government," and in every opinion will be found some limiting lan- 
guage indicating the view of the courts that the statute was one for 
the protection of the government. In Henderson's Case, supra, the 
court said: 

"The necessity and importance of sueh a provision to the ffovernment in 
preventlng mlstakes, imposition, and fraud, can scarcely be overestimated." 

In the South Boston Iron Co. Case, supra, Mr. Chief Justice 
Waite, after referring to the fact that a contract in the form re- 
quired by the statute was not executed, said : 

"This was never done, and, therefore, the United States never becanie 
boimd." 

A statute which is designated as a statute of frauds, must déclare 
the contract which is the subject-matter of the enactment, to be void, 
or the transaction with which it deals must be void as against public 
policy. 

In the absence of either of thèse éléments, a statute cannot properly 
be described as a statute of frauds. 

It is, of course, well settled that, if a statute is a statute of frauds, 
it cannot be defeated merely because it may be availed of to per- 
petrate a moral fraud; but, before a statute may be characterized 
as a statute of frauds, it is désirable to ascertain its purpose, and 
thereby to détermine whether such a construction safeguards against 
the mischief intended to be prevented. 

If the statute hère under considération were to be construed as 
allowing the contractor to escape his engagements because he fails 
to sign as he has promised, then this statute might well be entitledi 
"An act to promote fraud." 

The government, in good faith and in reliance upon acceptance of 
terms of an advertisement or invitation, might, time and again, in 
the event of default, be subjected not merely to great financial loss, 
but to the graver results which might foUow from not providing for 
the needs of the three important Departments of War, Navy, and 
Interior. 

The contractor, on the other hand, can fully protect himself. It 
is well settled that public officers are presumedi to do their duty, and 
it cannot be assumed that for captious or corrupt reasons the appro- 
priate officiais will, in a proper case, fail to sign a formai contract 
as required by the statute. If the transaction is still in the negoti- 
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atory period, the contracter is not called upon to do any act or 
expend any money until he holds in his hands the duly executed con- 
tract. On the other hand, if, .as in this case, the contracter engages 
to do that which the government invites, and then, for one reason 
or another, déclines to sign the formai contract which expresses what 
the parties hâve agreed to do, the door would be swung wide open 
for expérimental or collugive bids and tenders, and the government 
would be at the mercy of bidders actuated either by corrupt motives 
or, as in this case, by the exigencies of the situation. If there were 
no such statute, the correspondlence above referred to would con- 
stitute a binding and valid contract; but there is such a statute, and 
it steps in, not to relieve the contracter of his default, but to pro- 
tect the government in a way which secures it against wrongdoing 
but which does not, in any manner, injure the contracter. 

I am of the opinion, therefore, that the défendant was legally 
bound to furnish transportation as per its letter of November 13, 
1909, and the telegram of acceptance on the same date, signed by 
the Paymaster General. 

There remains only the question of damages. 

[2] The contract having been entered into, défendant, by its own 
acts, constituted the government, in effect, its agent to arrange with 
Baker Transportation Company for the diversion of tonnage. 

Défendant urges that it should be held liable only for the minimum 
of 8,000 tons ; but the correspondence shows, and I suppose it is a 
matter practically of common knowledge, that vessels are not ex- 
pected to carry tonnage to a précise amount, but to an amount fairly 
approximate. 

[3] The correspondence between the Bureau and Baker Trans- 
portation Company was objected to as res inter alios acta. Had 
the défendant not requested the officiais to obtain this diversion, if 
possible, that objection would, doubtless, hâve been sound. But, 
having made that request, plaintiff was entitled to show what it didi 
in response to that request, and it showed that it had obtained a 
rate for diversion which inured considerably to the benefit of de- 
fendant. 

Indeedi, I may repeat that the officers of the Bureau did every- 
thing in their power promptly to secure this necessary coal at the 
least possible expense to défendant. 

Fer the reasons stated, plaintiff is entitled to judgment for $9,679.- 
80, with interest. 

Ordinarily the interest would run from December 25, 1909, the 
date of defendant's default; but I think that in this case it will be 
proper to calculate the interest from the date of payment by plaintiff 
to Baker Transportation Company. 

As that diate does not appear in the record, it probably may be 
arrived at by stipulation between the parties. 
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THE JEAN BART. 
(District Court, D. Califomia, S. D. Decemfeer 7, 1911.) 

1. Shipving (§ 137*) — Damaqe to Cargo — Liability of Vessel — Haeter Act. 

The due care requlred of a shlpowner to render the vessel seaworthy 
at the beginnlng of a voyage, in order to entitle Mm to the benefit of 
the exemption froni liability for injury to cargo under Harter Act Feb. 
13, 1893, c. 105, § 3, 27 Stat. 445 (U. S. Comp. St. 1901, p. 2946), must 
hâve référence to the nature of the cargo and of the voyage, and must 
talie into account the conditions in respect to weather and température 
" reasonably to be antièipated on the voyage if the cargo is of a cliaracter 
to be affiected thereby. 

[Ed. Note. — For other cases, see Shipping, Cent. Di'g. § 492; Dec. Dig. 
§ 137.*] 

2. Shipping (§ 137*) — Damage ?ro Cargo — LiABiLirr of Vessel — Hartek 

Act — "Fatilt in Management or Vessel" — "Négligence, Fault, or 
Failube." 

The négligent failure of the master of a vessel to make proper use of 
the ventilating apparatus during the course of a five months' voyage, 
by reason of whlch, and the présence in the cargo of a large quantity 
of coke, the wicker or stravy eoverings on a large number of wine bottles 
were sweated and rulned, vs^as not a fault or error In the management 
of the vessel, vfithln the meaning of Harter Act Feb. 13, 1893, c. 105, 
§ 3, 27 Stat. 445 (U. S. Comp. St. 1901, p. 2946), but "négligence, fault, 
or failure in proper * * * care of * * * merchandlse or proper- 
ty" within section 1, for which the owner of the vessel is llable. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 492 ; Dec. Dlg. 
§ 137.* 

Statutory exemptions of shipoveners from liability, see notes to Nord- 
Deutscher Lloyd v. Président, etc., of Insurance Co. of North America, 
49 0. C. A. 11 ; Ealll v. New York & T. S. S. Co., 83 C. C. A. 294.] 

In Admiralty. Suit by the Italian-Swiss Colony, a corporation, 
against the French barque Jean Bart. Decree for libelant. 

Andros & Hengstler, for libelant. 
William Denman, for respondent. 

DIETRICH, District Judge. On or about the 30th day of July, 
1908, the firm of Alexander De Grote & Co., as agents, shipped on 
board the French barque "Jean Bart," then lying at the port of Ant- 
w^erp in the Kingdom of Belgium, 308 crates of empty "Chianti" wine 
bottles to be conveyed to the port of San Francisco and there deliv- 
ered to libelant. The bottles were of a distinctive type, each being 
covered with a wicker or straw covering, and because of their peculiar 
shape could not well be used for the purpose for which they were 
intended without such covering. It is not seriously controverted that 
they were in good condition when they were received on board the 
ship at Antwerp, or that when delivered at San Francisco many of 
them were worthless and others more or less damaged ; the straw or 
wicker covering having in some cases wholly rotted away, and in oth- 
ers having become so discolored and otherwise injured as to render 
the bottles unfit for commercial use. By this suit libelant seeks com- 
pensation for the loss thus sustained. Concurring in the view that the 

•For otber cases see same topic & § number in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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damage was the resuit of excessive moisture, the parties disagree as 
to the origin or cause thereof and the responsibiHty therefor. Libel- 
ant's theory that the straw coverings were saturated by the intrusion 
of sea water is rejected; sweat alone is thought to be accountable for 
the injury. Anticipating such a conclusion, the libelant charges the 
respondent with responsibiHty upon three separate grounds: (1) Be- 
cause the Jean Bart was equipped with an inadéquate ventilating Sys- 
tem ; (2) because cargo was improperly stowed ; (3) because the captain 
and other officers in charge were grossly négligent in caring for the 
cargo, in that they failed to make use of the means of ventilation with 
which the vessel was supplied. The respondent challenges the correct- 
ness of each of thèse propositions in point of fact, and further con- 
tends that, under the provisions of the Harter Act, the third proposi- 
tion, even if it were true, would entail upon the respondent no légal 
responsibiHty. The évidence, while not voluminous, is intricate and 
highly conflicting in its possible implications, and I shall therefore not 
attempt to review it in détail, being content in the main to state con- 
clusions and to comment upon the gênerai aspects of the case. 

In making the voyage in question the Jean Bart sailed from Ant- 
werp on August 7, 1908, and, going by way of Cape of Good Hope 
and Hobart, arrived at San Francisco on the 9th of January, 1909. 
The ship's officers testify that unusually rough weather was encountered 
and that upon the whole the voyage was a tempestuous one. Unfor- 
tunately, thèse officers, upon whom we must of necessity rely almost 
exclusively for an account of the voyage, stand greatly if not entirely 
discredited by reason of the fact that the master and the first mate at 
least hâve given false testimony. It is conceded on behalf of the re- 
spondent that the logbook was deliberately and flagrantly falsified by 
the mate, and I am unable to avoid the conclusion that, when the mas- 
ter testified that in taking on the cargo he was not aware that the bot- 
tles bore wicker coverings, he willfully perverted the truth. While it 
is highly probable that rough weather was encountered, upon the whole 
I am not inclined to give fuU credence to the claim, which is inher- 
ently improbable, and rests upon such tainted testimony, that a storm 
of unusual violence raged without interruption for approximately 60 
days. 

[1] In determining whether or not the claimant discharged in full 
the duty which it owed to the libelant in providing a seaworthy vessel 
and ;in caring for the cargo, the measure of that duty must be con- 
sidered with référence to the conditions under which it was to be per- 
formed. Conduct reasonably prudent under one set of circumstances 
may be grossly négligent under another. A ship may be seaworthy 
for one kind of a cargo and not seaworthy for another, or may be 
fully equipped for one voyage and whoUy unfit for another. The 
Southwark, 191 U. S. 1, 24 Sup. Ct. 1, 48 h. Ed. 65. A vessel might 
be fit for a voyage from Antwerp to England and substantially want- 
ing in equipment for a voyage from Antwerp to San Francisco; so 
"due care" of a cargo of lumber would fall far short of the care re- 
quired for a cargo of f resh fruit or dressed beef. The duty of the 
carrier is discharged only by the taking of précautions and the exer- 
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cise of care, reasonably adéquate for the protection of the cargo 
against périls which are known to exist or which by the exercise of 
reasohable foresight may be anticipated. Presumably the carrier's 
charges for transportation bear some relation both to the nature of 
the goods transported and the périls necessarily incident to their trans- 
portation and safe delivery. There is no room hère for the défense 
that the damage was due to a latent or unknown cause, for sweat is 
familiarly known to the shipping world as a pervasive and highly 
destructive agency. The necessity for guarding against it is generally 
recognized, and the master of the Jean Bart was bound to take knowl- 
edge of the danger. As already stated, he knew when he received the 
consignment of bottles that they were covered with material sus- 
ceptible to injury from moisture. The master and the owner were 
further bound to take cognizance of the fact that the voyage about to 
be undertaken was, to use claimant's own language, "the longest com- 
mercial voyage of the modem world," in the course of which there 
are likely to be great and sudden changes of température, a condition 
highly conducive to sweating of hold and cargo. Thèse known con- 
ditions imposed the duty to take précautions and to use care reason- 
ably commensurate with the périls to be anticipated. 

It might well be that for an ordinary voyage, in a ship liberally 
equipped with ventilating devices, no reasonable criticism could be 
made of the manner in which the cargo was stowed; but, keeping in 
view the actual conditions under which the voyage was to be made, 
can it be held that reasonable care was exercised ? A large quantity of 
coke constituted a part of the cargo, and while it is not shown, at 
least not by direct proof , that it was wet when received, it is well 
known that coke, by reason of its càpacity to absorb moisture under 
certain conditions and throw it oflf in the form of vapor Under others, 
is a most effective and dangerous agency in producing sweat. Some 
of the cases containing the bottles were stowed in a compartment close 
to the coke, and none of the compartment walls were impèrvious to 
moisture ; nor were the cases protected by a waterproof or other cov- 
ering. The ventilators and hatches were left open raost of the time 
for the first eight weeks of the voyage, so that if it be true, as de- 
clared by the claimant, "that in ail sea voyages the close proximity to 
the water, with its saturation of the air with moisture both visible and 
invisible, in haze, mist, or fog, constantly exposes the interior of the 
ship and the cargo to the invasion of dampness," it is highly probable 
that during this period of open hatches and ventilators the coke be- 
came highly saturated, and when the hatches and ventilators were kept 
closed for long periods of time, as the vessel encountered changing 
températures the accumulated moisture was released in the form of 
vapor or sweat. 

The ventilating equipment seems to hâve been very meager and not 
reasonably adéquate for such a voyage. By the testimony of the naval 
expert produced as a witness on behalf of the claimant it is shown 
that the two small ventilators with which the vessel was fitted were 
liable to be inoperative at times even in good weather, and the hatches 
upon which much reliance is placed are not primarily intended for 
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ventilating purposes and are capable of being used only in good weath- 
er. True the equipment is similar to that of other French vessels of 
the same class and constructed in the same period, but it does not 
therefore necessarily follow tliat the equipment is reasonably adéquate. 
While it is to be inferred froni the expert's testimony that the ventila- 
tion of ships has not yet corne to be an exact science, it appears that 
with certain limitations and qualifications efficient ventilating equip- 
ment is a mère matter of expense, and that for certain cargoes or cer- 
tain voyages additional equipment is sometimes specially provided. 
lit was the duty o'f the claimant to see that the Jean Bart was in re- 
spect to ventilation seaworthy for this particular voyage, and this duty 
it is thought was not fully discharged. 

Little doubt can be entertained that the officers of the ship were 
négligent in making use of the means of ventilation at hand. If their 
testimony is to be credited, the ventilators were kept closed contin- 
uously for a period of approximately 60 days, and the hatches were 
condemned September 29th and not opened again until December 
lOth; they were also kept closed from January 2d until they were 
opened at San Francisco on January 9th. The great storm which 
was given as the reason for closing the hatches and ventilators appar- 
ently did not begin until November 9th, 40 days after the hatches 
were condemned, and if the logbook is to be crédit ed much of that 
time the weather was clear. With ventilators and hatches ail sealed 
continuously for such long periods of time, it is not strange that the 
wicker coverings of the bottles, saturated with the incarcerated moist- 
ure and unexposed to currents of fresh air, heated and decomposed. 
And in this connection it may be said that while the falsifications of 
the logbook by the mate, and the déniai by the master that he knew 
of the wicker covering, may not be conclusive proof of négligence, 
the attempt of thèse officers to cover up the facts by perverting the 
truth at least signifies that in their judgment greater use should hâve 
been made of the means available for ventilating the cargo. 

[2] It is contended, however, that under the provisions of the Har- 
ter Act (27 Stat. 445) the owner is not chargeable with such négli- 
gence of the officers of the ship. The contention rests upon a con- 
struction of section 3 of the act by which it is provided that, if the 
owner of any vessel "shall exercise due diligence to make said vessel 
in ail respects seaworthy and properly manned, equipped and supplied, 
neither the vessel, her owner or owners, agent or charterers shall be- 
come or be held responsible for damage or loss resulting from faults 
or errors in navigation, or in the management of said vessel." Sec- 
tion 1 of the act, however, provides that it shall not be lawful for the 
master or owner of any vessel "to insert in any bill of lading or ship- 
ping document any clause, covenant or agreement whereby it, he or 
they shall be released from liability for loss or damage arising from 
négligence, fault, or failure in proper loading, stowage, custody, care 
or proper delivery of any" merchandise or property. The question 
therefore is whether the failure to properly use the ventilating equip- 
ment is a fault or error "in navigation or in the management of the 
ship," under the third section ; or whether it is "négligence, fault, or 
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f ailure in proper * * * care of * * * merchandise or prop- 
erty committed" to the charge of the claimant. It sometimes happens 
that the duty of the ship's officers may relate both to the management 
of the ship and to the care of the cargo, and the rule has therefore 
become established that the proper classification in law of such a duty 
dépends upon the purpose to which it primarily relates. 

"I thlnk that the flrst (clauses 1 and 2 of the act) présents exemptions in 
the case of direct want of care in respect of the cargo, and in the second 
(1. e., clause 3 of the act) the exemption is, though in a certain sensé there 
may be want of care in respect of the cargo, primarily from liability for a 
fault arising in the navigation or the management of the vessel, and not of 
the cargo." Sir F. H. Jeune, in The Glenochil, 8 Aspinall's Maritime Cases, 
219. 

"But I think if those sections (i. e., of the act) are contrasted, there is a 
strong and marked contrast la the provisions which deal wlth the care of 
the cargo I and those which deal with the management of the ship herself, 
and I thiïik that where the act done in the management of the ship is one 
which Is necessarily done in the proper handling of the vessel — though in 
the particular case the handling is not properly done, but is done for the 
safety of the ship herself and is not primarily done at ail in connection wlth 
the cargo— that must be a matter which f ails within the words, 'management 
of the said vessel.' " Barnes, J„ in The Glenochil, Id. 

"The fact that an act primarily havlng to do wlth cargo must incidentally 
affect the ship doés not bring it within the class of acts done in the man- 
agement of the Ship. If the partlcular manner of performance adopted is 
not adopted with a view to Its effect on the ship, but doés affect the ship in 
a way that causes damage to cargo, the ship is not exeinpted from liability. 
* • * The controUing fact is that the effect on the ship is produced with- 
out Intention and by accident. The négligence is in the manner of perform- 
ing the act Ihtended, to wit, the act havlng to do with the cargo. It is not 
in the management of the ship, because no act intended to affect the welfare 
of the ship is belng performed." The Germanie, 124 Fed. 1, at page 6, 59 
O. C. A. 521, at page 526. 

I am of the opinion that hère the f ailure of the officers primarily 
related to the care of the cargo, and only incidentally, if at ail, to nav- 
igation or the management of the ship. While possibly this view is at 
variance with certain expressions to be found in Rowson v. Atlantic 
Transport Co., 9 Aspinall, Maritime Cases, 458, and in The Hudson 
(D. C.) 172 Fed. 1005, it is not inconsistent with anything said or de- 
cided in The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241, and 
upon principle finds support in Knott v. Botany Mills, 179 U. S. 69, 
21 Sup. Ct. 30, 45 L. Ed. 90; The Germanie, 124 Fed. 1, 59 C. C. A. 
521 ; s. c, 196 U. S. 589, 25 Sup. Ct. 317, 49 L. Ed. 610; Corsar v. 
Spreckels, 141 Fed. 264, 72 C. C. A. 378 ; and The Musselcreg (D. C.) 
125 Fed. 786. 

The gênerai conclusion reached is that the libelant is entitled to 
recover the damages sustained, with interest and costs. Accordingly, 
the case will be referred for the purpose of ascertaining the amount of 
damages. 
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UNITED STATES v. FITTS et al. 
(District Court, S. D. New York. June 3, 1912.) 

1. Limitation of Actions (| 11*) — Action bt United States. 

A state statute of limitations is not available for an action by the 
United States. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. |§ 
35-39; Dec. Dig. § 11.*] 

2. Internai, Revenue (§ 28*) — Legacy Taxes — Action to Recoveb. 

The legacy tax imposed by War Revenue Act Ju'he 13, 1898, c. 448, §§ 
29, 30, 30 Stat. 464, 465 (U. S. Comp. St. 1901, pp. 2307, 2308), is not a debt 
of the decedent's estate, and the United States cannot maintain an action 
at law to recover the same against the executor or administrator in his 
représentative eapacity, but the remedy is by an action to enforce pay- 
ment from the property subject to the tax, which may be against the 
executor or administrator where the estate has not been distributed, and 
he has aetual or eonstructive possession of the same, or against any other 
person or persons having such possession. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 76-81 ; 
Dec. Dig. § 28.* 

Internai revenue tax on legaeies, inheritance and transfers, see note 
to Ward v. Sage, 108 C. C. A. 417.] 

At Law. Action by the United States against Mary E. Fitts and 
William B. Fitts, as executrix and executor of the last will of Friend 
P. Fitts, deceased. On motion by défendant Mary E. Fitts for di- 
rected verdict. Motion sustained. 

■ Henry A. Wise, U. S. Atty., Addison B. Pratt, Asst. U. S. Atty., 
and Claude A. Thompson, Asst. U. S. Atty., for plaintiff. 

William C. Orr, of New York City, for défendant Mary E. Fitts. 

MAYER, District Judge. The évidence in this case shows that on 
or about July 1, 1899, Friend P. Fitts died in and a résident of the 
county and state of New York, in the Southern district of New York, 
and in the Third internai revenue collection district of New York, 
leaving him surviving his widow, Mary E. Fitts, and his son (by a 
previous marriage), William B. Fitts. Décèdent left a last will and 
testament which was duly admitted to probate by the surrogate of the 
county of New York on or about July 14, 1899. In his will décèdent 
appointed défendants as executrix and executor, respectively, letters 
testamentary were issued to them, and they duly qualified as executrix 
and executor. The legacy to défendant Mary E. Fitts was $30,000, 
and to défendant William B. Fitts $183,575 (order of surrogate dated 
October 13, 1899). The so-called Spanish War revenue tax on the 
clear value of the interest in the personal property passing by the 
will, exclusive of the interest of those persons whose legaeies were 
exempt from taxation, amounted to $2,726, and now, with interest 
and penalty, has risen to over $5,000. 

The widow, Mary E. Fitts, has been an invalid for many years, and 
under such disability that she must be wheeled about in a chair, and 
is unable to walk. It is stipulated that she never had the aetual phys- 

•For other cases see same toplc & J numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ical possession of or control Q"ver any of the assets or property of the 
estate of lier deceased husband, and that none of such property actu- 
ally came into hër hands except her legacy of $30,000 and $2,165, the 
commission as executrix, to which she might hâve been entitled. It 
is further stipulated that she did not participate in the administration 
by défendant William B. Fitts, nor interfère vvith him in taking pos- 
session of and managing the estate and property of the décèdent. On 
the contrary, défendant William B. Fitts (who then resided and ap- 
parently still resid|s in England) .was the sole person to présent an 
account to the surrogate of the county of New York and to pétition 
for the judicial settlement thereof, and in that proceeding défendant 
Mary E. Fitts was cited as would be any person adverse to the ac- 
counting and she did not join in the pétition. The accounts were ju- 
dicially settled by the surrogate of the county of New York, a de- 
cree entered, and distribution made prior to the commencement of 
this action, so that there are now no funds in the hands of Mary E. 
Fitts in her capacity as executrix, and the only funds which ever 
came actually into her possession were the $30,000 of legacy and the 
commission as above stated. 

Tiiis action was not commenced until July 17, 1905. Both défend- 
ants were served, défendant Mary E. Fitts appearing and.answering, 
but William B. Fitts only appearing, and thereafter making default 
in pleading. When the case of Eidman v. Tilghman, 136 Fed. 141, 
69 C. C. A. 139, was affirmed by a divided court in October, 1906 
(203 U. S. 580, 27 Sup. Ct. 779, 51 L. Ed. 326), which for the time 
being precUided the possibility of success in most of the legacy tax 
cases then pending, this case, as counsel for the government states, 
was laid aside with others, until another case might be brought before 
the Suprême Court. Thereafter, on May 31, 1910, Hertz v. Wood- 
man, 218 U. S. 205, 30 Sup. Ct. 621, 54 L. Ed. 1001, was decided by 
the Suprême Court. When the case at bar appeared upon the calen- 
dar, it was found that the original complairit was defective, and an 
amended complaint was filed and served on attorneys for both de- 
fendants in December, 1911. Défendant Mary E. Fitts again an- 
swered, but défendant William B. Fitts again defaulted, and then 
the cause fînally came on for trial. 

The théory of plaintiff's action is that the United States may sue 
défendants as executors to recover thèse taxes as for a debt, or, in 
any event, that défendants, as executors, hâve constructive possession 
of the Personal estate of the décèdent, and are therefore liable. The 
défendant Mary E. Fitts as executrix resists recovery, and asks for 
the direction of a verdict on the following grounds : (1) There is no 
provision in law whereby a common-law action can be instituted to 
recover this tax. (2) No action can be instituted against the exec- 
utors or administrators of a decedent's estate except in connection 
with or growing out of some transaction on the part of the décèdent. 
(3) If any common-law action can be instituted to recover this tax, 
it should be against the défendants individually, and not in their rep- 
résentative capacity. (4) The action is solely an action in rem to 
proceed against the property for the satisfaction of the tax. (5) The 
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amended complaint is defective, in that it does not allège the per- 
formance of any act on the part of the collector except a conclusion 
that the collector assessed a tax. (6) The plaintiff is barred by the 
statute of limitations by virtue of the provisions of sections 383 and 
389 of the New York Code of Civil Procédure. It is désirable to dis- 
pose of some of the contentions of défendant Mary E. Fitts prelim- 
inary to a considération of the more important questions in issue. 

[1] The third défense in the answer of Mary E. Fitts setting up 
the statute of limitations is not available as against the United States. 
United States v. Thompson, 98 U. S. 486, 25 h. Ed. 194. 

As to the fifth ground above referred to, I am of the opinion that 
the complaint sets forth sufficiently the compliance by the collector 
of internai revenue with the statute, but, if it does not, I grant the 
motion made at the trial to amend the complaint in that regard so as 
to conform with the proof, and the proof in this respect was com- 
plète. 

[2] Sections 29 and 30 of the War Revenue Act of June 13, 1898, 
are identical in phraseology (except as to amount of tax, etc.) with 
sections 124 and 125 of chapter 173 of the Statutes of 1864. Act 
June 30, 1864; 13 Stat. at Large, p. 285. The 1864 act was passed 
during the Civil War to provide for internai revenue to support the 
government, to pay interest on the public debt and for other pur- 
poses. Obviously, the act of 1898, so far as it affects the subject-mat- 
ter of this controversy, was copied from the act of 1864, and the Con- 
gress doubtless had in mind that the act of 1864 had received judicial 
and practical construction which would be binding upon the courts 
and upon administrative officers, or, at least, valuable in the inter- 
prétation and exécution of the act of 1898. Under thèse circum- 
stances, a décision of a court of authority and compétent jurisdiction 
which has remained unchallenged for many years should be control- 
ling upon this court. 

The précise question hère presented came up under the act of 1864, 
supra, before the District Court of the United States for the Eastern 
District of Pennsylvania in 1886. Butler, J., held that the statute pro- 
vided a spécifie method for collecting the tax on legacies and succes- 
sions; that the tax was made a lien on ail the decedent's property, 
and that, in case the executor did not pay it to the collector, provision 
was made in the statute whereby the lien should be enforced by suit 
against any one having possession and the property be sold under the 
judgment. It was pointed out that there was no provision for suit 
against the executor or administrator, and that, as the statute pro- 
vided a method for enforcing compliance with its terms, no other rem- 
edy could be resorted to. U. S. v. Trucks' Adm'r (D. C.) 27 Fed. 
541. This décision was upheld by the Circuit Court of the Third 
Circuit in United States v. Trucks' Adm'r, 28 Fed. 846, in an opinion 
by McKennan, J. The question was squarely before the court and 
the décision Went to the merits, the court holding that a common-law 
action could not be maintained to enforce the payment of legacy taxes 
imposed by the act of June 30, 1864, and that the United States must 
197 F.— 64 
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pursue the remedy of the statute where the tax had not been paid. 
The act of 1898 being, as heretofore pointed out, literally the same 
in this regard as the act of 1864, it may be said that the Trucks' Case 
has been authority for 25 years, andi any other interprétation would 
hardly be justified in a court of first instance. But, as there are some 
other cases pending, in which the same questions may arise, it may be 
well to consider the insistent contention of the government that the 
Trucks' Case was wrongly decided and in disregard of the authority 
of Dollar Savings Bank v. United States, 19 Wall. 227, 22 L. Ed. 80. 
In the Dollar Savings Bank Case the tax was a debt. The savings 
bank was a live banking institution, and liable for the debt. In United 
States v. ChamberHn, 219 U. S. 250, 31 Sup. Ct. 155, 55 L. Ed. 204, dé- 
cèdent hadi failed to affix the proper amount of internai revenue stamps 
upon a deed of conveyance as required by the act of June 13, 1898, 
and the United States sued his executors. Manifestly the amount 
sought to be recovered was a debt of the décèdent. In the case at 
bar ail are agreed that the amount sued for was not a debt of the 
décèdent, but is a tax upon the incident of succession. It follows that 
the tax levied and payable under the provisions of sections 29 and 
30 of the act of 1898 is not a debt of the decedent's estate for which 
under those sections executors are liable in their représentative capac- 
ity, so that a judgment would go against them in that capacity. If 
it was otherwise intended, it would seem that the Congress could read- 
ily hâve expressed such intention in a statute framed, as this was, 
with great care and providing a rather elaborate plan of exécution, 
the fundamental purpose of which was. to follow the property sub- 
ject to the tax where\'er it could be found. In section 30 of the act 
of 1898, as in a similar section of the act of 1864, the collecter was 
authorized to commence appropriate proceedings against such persons 
"as may hâve the actual or constructive custody or possession of such 
property or personal estate, or any part thereof, and shall subject 
such property or personal estate, or any portion of the same, to be 
sold upon the judgment or decree of such court, and from the pro- 
ceeds of such sale the amount of such tax" shall be paid. As against 
legatees, it has been held that the remedy is in rem, and not in per- 
sonam, and that the procédure of the statute must be foUowed. Unit- 
ed States v.; Allen, 9 Ben. 154, 24 Fed. Cas. 770. At any time prior 
to the distribution of an estate in an action or proceeding to recover 
the tax, an executor would be a défendant in his représentative ca- 
pacity, not upon the theory of a judgment against him as executor, 
but on the theory that he must be brought into court as an executor, 
because in that capacity he would hâve the actual or constructive cus- 
tody or possession of the property ;subject to the tax, and, having 
thus been brought in, the property would be sold and the tax satisfied 
out of the proceeds of sale. ; : , , ; 

The amoijint, of thé tax, of course, would be c*ssessed upon the 
amount of the legacies, and (except costs and expenses) the United 
States could not recover beyond the amount of the tax, and, where the 
executor had actual or constructive possession of the property, there 
could not be any situation where the ultimate resuit would leave an 
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unsatisfied judgment against the exécuter. To illustrate: If an ex- 
écuter had in his actual or constructive possession a sum of $25,000, 
to the bénéficiai interest in which a legatee of a certain class was en- 
titled (section 29, par. 3), the tax would be $750. To recover this 
the United States would begin an action against the exécuter having 
actual or constructive possession of the property of décèdent and the 
. ultimate resuit would be the recovery of $750 out of the rem. Thus, 
whether the exécuter paid before the action ended or whether pay- 
ment was obtainedi out of the sale, there would net be any unsatisfied 
judgment against the exécuter. That the theory of the act accords 
with this view is further demonstrated by the careful phraseology of 
section 29. The Congress might hâve provided in some appropriate 
language that an action would be maintainable against executors, ad- 
ministrators, or trustées. But the act reads, net that the executor is 
subject to the tax, but "that any person or persons having in charge 
or trust as administrators, executors, or trustées any legacies * * * 
shall be, and hereby are, made subject to a duty or tax, to be paid 
te the United States. * * * " As the tax is net a debt of the 
décèdent but a burden on the incident of succession, it may be that, 
if the executor fails to pay the tax before distribution, in addition to 
other penalties under the act, he would be liable individually for the 
payment ef the tax. But whether he would be liable and when he 
would be liable might well be the subject of interesting discussion; 
for it may be urged, among other contentions, that, before he could 
be held liable, the United States would be bound te exhaust every other 
remedy under the statute. It is for this reason that the question as 
te whether défendants are propérly sued as executors er whether they 
should be sued as individuals is substantial, and does not suggest mere- 
ly a fine technical distinction. 

Finally, ceunsel for the government contends that in any event sec- 
tion 3213 of the Revised Statutes (U. S. Cemp. St. 1901, p. 2083), 
read in connection with section 31 of the Act of 1898, authorizes 
and justifies the action hère breught. Section 31 makes "ail adminis- 
trative, spécial or stamp provisions of law, including the laws in re- 
lation to the assessment of taxes not heretofere specifically repealed" 
applicable to the act. Undoubtedly section 31 comprehends the au- 
thority given under section 3213 of the Revised Statutes as follews: 

"And taxes may be sued for and recovered in the name of the United 
States, In any proper form of action, before any Circuit or District Court of 
the United States for the district within which the llability to such tax is 
incurred, or where the party froni whom such tax is due résides at the time 
of the commencement of the said action." 

By said section 3213 the suit for taxes obviously must be against 
"the party frem whom such tax is due." It is therefore begging the 
question to assert that the action in the case at bar was authorized 
by section 3213. The fundamental inquiry in this regard is, Who 
is the party from whom the tax is due? If the tax is due 
from défendants as individuals because of their failure to comply 
with the statute, then the action should hâve been against them in- 
dividually and not as executors. It is, however, urged on this head 



1012 107 FEDERAL REI'ORTETÎ 

that, notwithstanding that tlie property has passée! ont ofthe' posses- 
sion of défendant Mary E. Fitts as executrix, she still hasconstruc- 
tive possession thereof. 

I think this is rather a strained view in face ofthe fact that the 
act provides that, where a person has the actual or constructive pos- 
session of the property, then the property shall be subjected to saie. 
It is obviously a futile proceèding hère to obtain a judgment against 
Mary E. Fitts who no longer has the property, and it is further ap- 
parent that the constructive possession to which the act refers is a 
possession where the executor has the right to property but not the 
actual custodly thereof. Where complète control is lost, there can- 
not be constructive possession, and surely no action by Mrs. Fitts to 
recover the distributed legacies could be successful. 

There are some other dififerences between the statute discussed in 
the Dollar Savings Bank Case and that hère under considération, but 
it is unnecessary to indulge in any further comment on that line. 

Verdict is directed against plaintifï in favor of défendant Mary E. 
Fitts. 



In re CURRIB et al. 

(District Court, E. D. Michigan, S. D. December 9, 1910.) 

No. 1,525. 

Bankruptcy (I 127*) — Paetnersiiip— Separate Trustées roa Firm and Per- 
sonal Estâtes. 

A court of bankruptey has discretionary power to appoint separate 
trustées for the estâtes of a banlirupt partnershlp and of an individual 
partner ; but such power should be exercised only in case of spécial 
and peculiar necessity, for the protection of rights whlch cannot be ade- 
quately protected by a common trustée or by credltors directly. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dlg. § 183; Dec. 
Dlg. § 127.*] 

In the matter of Cameron Currie and Louis H. Case, as partners 
and individually, bankrupts. On pétition of Alice H. Du Charme and 
others for the appointment of a separate trustée for Currie. Denied. 

Bernard B. Selling and Graves, Hatch & Wasey, of Détroit, Mich., 
for petitioners. 

Angell, Boynton, McMillan & Bodman, of Détroit, Mich., for 
trustée. 

Walker & Spalding, of Détroit, Mich., for bankrupt Currie. 

Gray & Gray, of Détroit, Mich., for bankrupt Case. 

DENISON, District Judge. Application is now made to me to pro- 
vide for the appointment of a trustée for the individual estate of Cam- 
eron Currie, as distinguished from the partnership estate. Up to this 
time Mr. Austin has acted as trustée generally for both firm and in- 
dividual estâtes. 

*For other cases see aame topic & § ntjmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Usually there will be no difficulty in meeting ail the complications 
that may resuit from the conflicting interests of firm and individual 
creditors. The bankruptcy court has control of ail the funds, any 
créditer may be heard, as to the funds the trustée is in the position of 
a receiver, and the court will marshal the assets. It is therefore the 
usual practice that there is a common trustée for ail the assets, and 
the statute contemplâtes this as the normal situation. However, there 
must sometimes be the exceptional case, where the trustée must go out- 
side of the bankruptcy court and into a field beyond its immédiate con- 
trol to do some affirmative act. In such case, if the act is one 
which the firm trustée cannot do, but which a trustée for the 
individual estate might do, it would seem that an individual trustée 
must be contemplated so that the beneficiaries of the individual trust 
may not lose légal or équitable rights. So we find that the existence 
of the two estâtes, as separate entities, is expressly recognized by sev- 
eral sections of the statute and by décisions (In re Telfer, Trustée, 
184 Fed. 224, 106 C. C. A. 366 [C. C. A. 6th, decided November 9, 
1910] ; Hiscock v. Varick Bank, 206 U. S. 28, 27 Sup. Ct. 681, 51 
L. Ed. 945), and I think the implication that there may be separate 
trustées is reasonably clear. 

On the other hand, the appointment of différent trustées for the 
différent estâtes should be avoided wherever possible. The power is 
not beyond doubt, such appointment may cause more complications 
than it cures, and it is certain to promote contests and expense. My 
conclusion is that the court has the discretionary power to provide for 
separate trustées, but this power should be exercised only in case of 
spécial and peculiar necessity. 

In this case, Austin, trustée, has successfully prosecuted to a decree 
for $90,000 a case in the Wayne Circuit Court, in chancery, against 
Hayden, Stone & Co., upon the theory that défendants were indebted 
to him, as trustée for firm creditors, and that certain of the firm cred- 
itors had spécial and peculiar rights of recovery against Hayden, Stone 
& Co. If the défendants therein submit to the decree, without ap- 
peal, or if it is affirmed on appeal, they claim a right to resort for in- 
demnity to certain property said to constitute their security, which 
same property is said to bave been the individual estate of Cameron 
Currie, and to hâve been expressly pledged (perhaps subject to Hay- 
den, Stone & Co.'s lien) to secure some of his individual creditors. 
Thus a possible, or probable, conflict of interest between firm and in- 
dividual creditors appears. To protect the latter, an appeal to the 
Suprême Court of the state of Michigan from this decree may be ad- 
visable ; particularly if the défendants to the record do not appeal ; 
but Austin, trustée, cannot appeal from the decree in favor of Austin, 
trustée. So if the trustée, claiming a greater sum, should appeal, it 
might be désirable for the individual creditors to be heard in the 
Suprême Court in opposition to the demand for a larger decree; but 
Austin, trustée, cannot prosecute and défend the same appeal. 

It does not follow that there must be a separate trustée, if there is 
any other way in which the rights of the individual creditors can be 
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protected. I hâve not observed any reason wliy the présent petitioners, 
individual creditors, would not hâve just as much right to intervene 
and défend, or appeal, as a separate trustée, if he be appointed for 
them, would hâve— no more and no less. The equity rule is well estab- 
hshed that beneficiaries who are not normally necessary, or even proper 
parties, when their trustée is présent, may nevertheless intervene in 
their own names when their trustée does not, or cannot, properly rep- 
resent them. Judge Lurton, in this circuit, discusses and apphes this 
rule (Toler v. Railroad Co., 67 Fed. 168, at pages 170-174) and cites 
the Skiddy Case, 3 Hughes, at page 352 [Fed. Cas. No. 12,922], 
where Judgè Bond declared that suCh intervention should be permitted 
after decree and for the purpose Of appeal. See, also, Short on Rail- 
way Bonds & Mortgages, 482, 483. It is true that existing orders in 
this court and in the Wayne Circuit Court do not expressly authorize 
this kind of intervention; but I do not think they contemplate this 
subject at, ail, or hâve any opération to forbid intervention of a class 
not within the contemplation of the order. If the order of this court, 
which assumes to regulate only intervention by firm creditors, is 
thought to hâve any such prohibitory effect, I will modify it; and I 
assume that, if the judge of the Wayne Circuit was convinced that 
equity "required the modification of the intervention order of that 
court, such modification would be made. 

The meritorious question argued before me was whether the now 
petitioning creditors had so far acquiesced in the Wayne Circuit Court 
proceedings that it would be inéquitable to permit them, in their own 
name, or by new trustée, to intervene and complain of what has been 
done; and this question is whoUy and solely one for that court, not 
for this; An application to that court by creditors or by a new trustée 
would be decided according to the rule of law and due exercise of dis- 
crétion as to that court might seem proper. The entire adversary 
conflict with Hayden, Stone & Co. is in that court, and every question 
there arising should be decided without embarrassment or suggestion 
of embarrassment from anything which I hâve said in the foregoing 
mémorandum. 

The pétition for a separate trustée is denied, with leave to renew 
the same if it hereafter appears that the Wayne Circuit has denied 
the individual, creditors' pétition to intervene, and that such déniai was 
not on the merits of the application, but was on the ground that 
they cannot be heard unless they appear by their separate trustée. 



WEYMAN-BRUTON CO. V. OLD INDIAN SNUFF MILLS 1015 

WEYMAN-BRUTON CO. v. OLD INDIAN SNUFF MILLS. 

(District Court, S. D. New ïork. March 13, 1912.) 

Monopolies (§ 21*) — Validity of Tbadb-Maek — Tbansfees. 

A défendant, convicted of having been engagea in an unlawful com- 
bination, may transfer a valld title to Its trade-mark, especially where 
the decree authorizes an assignaient to the transférée, the transférée 
may proteet bis rigbts as against an infringer. 

[Ed. Note. — For otber cases, see Monopolies, Cent. Dig. § 15; Dec. 
Dig. i 21.*] 

In Equity. Suit by the Weyman-Bruton Company against the Old 
Indian Snuff Mills. On exceptions to supplemental answer. Sus- 
tained. 

Wise & Lichtenstein, for complainant. 
Charles Dushkind, for défendant. 

COXE, Circuit Judge. The question presented by the exceptions 
to the supplemental answer is a simple one. Briefly stated, it is 
whether the American Snuff Company, which was one of the défend- 
ants in the action brought by the United States to dissolve the so- 
called "Tobacco Trust" lost its right to sell and assign its title to the 
trade-mark "Copenhagen," because of the decree dissolving that com- 
bination under the provisions of the anti-trust act. 

If it did not lose the right to sell and dispose of its property the 
complainant has a valid title to the trade-mark as alleged in the bill. 
The trade-mark and ail rights thereunder were duly transferred to 
the complainant. Not only was this transfer lawful, but it was spe- 
cifically directed by the decree of the Circuit Court dated November 
16, 1911, directing the dissolution of the unlawful combination. The 
decree contains the following: 

"It is proposed that there be organized two new snufC companies, one to be 
called the George W. Helme Company, and the other Weyman-Bruton Com- 
pany, and that American Snuff Company convey to thèse two companies re- 
spectively factories tcith the irands manu-factured in them as follows." U. 
S. V. American Tobacco Co. (C. C.) 191 Fed. 420. 

The object of that decree was not to destroy property but so to dis- 
tribute it that its owners could no longer violate the provisions of the 
law. The name "Copenhagen" is, so far as now appears, perfectly 
valid as a trade-mark and the rights thereunder are of unquestioned 
value. The fact that its former owner was engaged in an unlawful 
combination does not invalidate its trade-mark or render its use un- 
lawful in the hands of a bona fide owner engaged in a legitimate busi- 
ness. 

It is unnecessary to comment upon the authorities as they are unani- 
mous upon the proposition that the owner of a patent or a trade-mark 
can proteet his property and enforce his rights against a trespasser 
and an infringer, even though he may be engaged in business which 
is in restraint of trade. Strait v. National Harrow Co. (C. C.) 51 Fed. 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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819, Bonsack Mach. Co. v. Smith (C. C.) 70 Fed. 383 ; Caniors v. Mc- 
Connell (C. C.) 140 Fed. 412; Brown Saddle Co. v. Troxel' (C. C.) 
98 Fed. 620; General Electric Co. v. Re-New Lamp Co. (C. C.) 128 
Fed. 154. • 

The counsel for the défendant frankly admits that "the weight of 
authority seems to uphold the views of our adversaries" and he cites 
no authority in support of his contention. The fact that the Snuff 
Company has been "convicted" of having violated the law does not dis- 
tinguish this case from those cited above. However, it is a sufficient 
answer to this contention that the same court which convicted the 
Snuff Company authorized the assignment by it to the complainant of 
the trade-mark in question. 

The exceptions are sustained. 



ANDRUS V. BERKSHIRE POWER CO. GRIFFITH v. SAME. 
HUGHES V. SAMK. 

(District Court, D. Connecticut. July 10, 193 2.) 

Nos. 1,207, 1,208, 1,209. 

Damages (§ 69*) — Injtjnction (§ 200*) — Inteeest — Allowance in Equitt. 

Where complainants were denied a mandatory injunction to conipel 
the removal of a dam, and, although the court offered them the right to 
prove and recover damages tor flowage in the pending suit, they refused 
to do so and prosecuted appeals which were nnsuccessful exeept that tlie 
appellate court gave them the same right, reversing the decree for that 
purpose, they are not entltled to Interest on tlie damages subsequently 
awarded nor to costs made in the unsuccessful attempt to obtain an in- 
junction. 

[Ed. Note. — For other cases, se« Damages, Cent. Dig. §§ 137-140 ; Dec. 
Dig. § 69;* Injunction, Cent. Dig. § 420; Dec. Dig. § 200.* 

Right to costs in equity, see note to Tug River Coal & Sait Co. v. 
Brigel, 17 C. C. A. 368.] 

In Equity. Suit by Myron W. Andrus against the Berkshire Power 
Company, John A. Griffith against the same, and Patrick Hughes 
against the same. On exceptions by both parties to master's report in 
each case. Exceptions overruled. 

See, also, 169 Fed. 732, 734. 

C. Walter Artz, of New York City, and Henry H. Townshend, of 
New Haven, Conn., for complainants. 

Arthur L. Shipman, of Hartford, Conn., and J. Henry Roraback, 
of Canaan, Conn., for défendant. 

PLATT, District Judge. Every exception filed by the défendant to 
the master's reports, which attacks his integrity and conduct in con- 
nection with the hearings, was expressly disavowed when the matter 
came before me on argument, and must be stricken frbm the record. 
Theclerk will promptly attend to this matter, and, if in doubt as to 
his dealing with any paragraph or portion of a paragraph in the ex- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ceptîons, he may ask my advice thereon. I hâve known the master 
intimately ever since my term of office began, and am shocked that 
counsel could bring themselves to say such things about him, as ap- 
pear in their exceptions. I shoukl order them off the record, even if 
upon second thought counsel had not seen fit to disclaim them. 

As to the facts with which the master's reports deal, I learned 
much about them when the cases were before me on motion for 
injunction, and am satisfied that the amount at which he places the 
damage in each case is substantially right, and I shall accept it as the 
!basis of my finding. 

It is assumed that interest on those amounts from 1905 is in the 
nature of damage, for the détention of payment, and, viewing it in 
that light, it is clear to me that it ought not to be added. In each 
case it is the complainant's fault that he did not receive his just dues 
sooner. An opportunity was given them when the testimony was first 
taken in open court, to avail themselves of their équitable rights and 
go to a master; but they refused the ofifer. They pushed along in 
a vain endeavor to obtain an injunction, which was the main form 
of relief sought. They scouted the alternative remedy and fought 
persistently for the other up to the Suprême Court and back again. 
Their action has estopped them from asking or receiving any extra 
damage for the delay in getting what they might bave had long ago. 

The same principle applies to the question of costs. They are en- 
titled to exactly their pound of flesh, which is, whatever costs can be 
properly charged to their effort to obtain the relief which they are 
now getting. They are certainly not entitled to any costs which hâve 
arisen by reason of their wild chase after a rainbow which they never 
reached. As an operative principle this precludes them from any costs 
based on their attempt to get injunction relief in this court, or in any 
other. 

The exceptions filed by ail parties, so far as they exist after the 
order to strike out has been enforced, are overruled, and decrees 
must be entered for the amounts found by the master to be due, with 
interest from the date of the filing of the reports, with costs taxed 
in the manner above outlined. 



THE SAJISON. 

(District Court, D. Oregou. July 15, 1912.) 

iS"o. 5,420. 

Admibalty (§ 30*) — Procédure — Joinder in Collision Suit. 

TTnder admiralty rule 46 (29 Sup. Ct. xliv), whicli authorizos the 
courts in cases not expressly provlded for to regulate tlieir practice "in 
sueti manner as they shall deem most expédient for the due administra- 
tion of justice," an admiralty court may permit a suit for collision, 
where two vessels are charged with liabillty, to be maintained against 
one in rem and against the owner of the other in personam. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 298-300; 
Dec. Dig. § 30.*] 

•For other cases see same topic & S numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit for collision by the Shaver Transportation Com- 
pany against the steamer Samsôn ; Columbia Contract Company, claim- 
ant. And supplemental libel against the Standard Oil Company as 
owner of Oil Barge No. 93. On motion to strike supplemental libel 
from files. Overruled. 

Wood, Montagne & Hunt, of Portland, Or., for libelants. 
Snow & McCamant, of Portland, Or., for respondent. 

BEAN, District Judge. In July, 1911, the steamer Henderson, while 
towing Oil Barge No. 93 belonging to the Standard Oil Company, was 
wrecked in a collision on the Columbia river with the steamer Samson 
having in tow three barges belonging to the Columbia Contract Com- 
pany. The owner of the Henderson libeled the Samson and her barges 
in rem to recover damages for the collision, and subsequently filed a 
supplemental libel in personam against the Standard Oil Company, the 
owner of Barge 93, on the ground that such barge was also at fault. 
The latter company moves to take the supplemental libel from the files 
on the ground that it cannot properly be sued jointly with the Samson. 

Passing the technical question whether the oil company should be 
made a party, if at ail, by an amended or supplemental libel, the real 
question for décision is whether, in case of a joint liability of two or 
more vessels for a collision, a joint action can be maintained against 
one in rem and against the owner of the other in personam. There is 
but little direct authority on the point. 

Admiralty rules Nos. 12 to 20 (29 Sup. Ct. xl, xli), inclusive, regu- 
late the practice in spécifie instances, but not in a case like the one un- 
der considération. In cases not so provided the court is authorized by 
rule 46 (29 Sup. Ct. xliv) to regulate the practice in such a manner as 
it may deem most expédient for the due administration of justice; 
hence an action on a contract of affreightment may be brought against 
a vessel in rem, and the owner in oersonam. The Director (D. C.) 26 
Fed. 708. So also an action for tort ma:y be maintained against an of- 
fending vessel in rem and against a joint tort-feasor in personam. 
The Clan Graham (D. C.) 153 Fed. 977. The reasoning upon which 
thèse décisions are based support the right of joinder in the case now 
in hand. There is no such incompatibility between proceedings in 
rem against one vessel and in personam against the owners of another, 
when both are jointly liable for the collision, as will prevent their join- 
der. On the other hand, it is calculated to advance the ends of sub- 
stantial justice. A suit to recover damages for a collision cannot, un- 
der rule 15 (29 Sup. Ct. xl), properly be brought against a vessel in 
rem and her owner in personam. The Corsair, 145 U. S. 335, 12 Sup. 
Ct. 949, 36 L. Ed. 727. But this rule has no référence to an action 
against one vessel in rem and the owner of another in personam. 
Judge Longear, in The Young America, Fed. Cas. No. 18,178, was of 
the opinion that a joint action in such a case could not be maintained, 
but in view of rule 46, as interpreted by this court, the liberality of the 
admiralty procédure, its purpose to avoid a multiplicity of suits and to 
détermine the entire controversy in one proceeding where it can be 
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donc without injury to the rights of either party, I am constrained to 
believe that the better doctrine is that stated by that eminent admiralty 
lawyer, Judge Brown of the Southern District of New York, in Joice 
V. Canal Boats (D. C.) 32 Fed. 553 : 

"When two vessels are In fault in causlng damage to the libelant by col- 
lision, the flfteenth raie, I am satlsfled, does not prohibit the flling of a 
libel agalnst the one vessel in rem and against the owner of the other 
vessel in personam, although In the case of The Hudson (D. C.) 15 Ped. 172, 
this was supposed to be Its effect The case Is not provlded for in the Su- 
prême Court rules except under the flfty-nlnth rule (29 Sup. Ct xlv), and 
the gênerai scope and purpose of that rule evidently requlres that such 
Joinder should be allowed where the second vessel cannot be reached by 
process; or where, as in this case, the llabiUty of others is In personam 
only." 

The question is one of procédure and should be determined by con- 
sidérations of economy, fitness, and convenience, and every argument 
drawn from this source is in favor of the joinder. 

The motion will therefore be overruled, and the oil company al- 
lowed 20 days in which to plead further. 



In re TALARICO. 

(District Court, W. D. Pennsylvanla. July 6, 1912.) 

N9. 1,586. 

AuxNS (§ 62») — Naturalization — Qualifications — Good Moral Character. 

An appllcant for naturalization, shown to hâve given false answers 
under oath to questions asked hlm by the Chief Naturalization Examiner 
of the Department of Commerce and Labor, cannot be found to hâve 
"behaved as a man of good moral character" during the precedlng flve 
years, as required to entltle him to naturalization imder Act June 29, 
1906, c. 3592, § 4 (4), 34 Stat. 598, (U. S. Comp. St. Supp. 1911, p. 531). 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 123-125; Dec. 
Dig. § 62.*] 

On application by Luigi Talarico for naturalization. Pétition de- 
nied. 

Edward B. Goehring, for petitioner. 

H. S. Lydick, Asst. Dist. Atty., for the United States. 

YOUNG, District Judge. The above pétition was iiled Septem- 
ber 21, 1911. On May 12, 1911, the same petitioner, on pétition No. 
1,028, was refused a certificate of naturalization on the ground that he 
had not behaved as a man of good moral character, in that he had 
falsely answered inquiries made of him by W. M. Ragsdale, Chief 
Naturalization Examiner of the Department of Commerce and Labor, 
who is charged with the duty of examining applicants for naturaliza- 
tion under oath, preparatory to their appearance in court for a hearing 
upon their pétitions. The présent application is opposed by the gov- 
ernment on the ground that having been refused a certificate within 
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the period of fiyeyears prior to the hçaring of his application for the 
sataCiiorthe rçason that he had not behaved himself as a raan' of good 
moral .çhafaGterjhe cannot be natUiralized until five years after the 
date of the commission of the offense Which was the ground of his re- 
fusai, in, thisjjcase January, 16, .1911.;:, .1 .,' . ■ 

In order that the court might hâve before it ail the evideilce tending 
to. show. the falsity of the answers made by the applit'ant to^'Mr. Rags- 
dale, thè clerk of this court, Wm. T. Lindsey, Esq., was .àpipointed Com- 
missioner, and the évidence submitted to him in favor of thje applicant 
and against him is now before us. The principal question is as to the 
answer madie to the question put by Mr. Ragsdale to the applicant as 
to whether hé (the applicant) had èvèr been àrrested or been charged 
with any violation of the law. It is admitted by applicant that he was 
asked thèse questions and that he answered; them in the négative. It 
was proved to the satisfaction of the court at the hearing on pétition 
No. 1,028, on May 12, 1911, that the answer made to the Chief Exam- 
iner was f aise, and that the applicant had been àrrested for a violation 
of the law. The court is of the opinion that, having ref used the appli- 
cant, it was res adjudicata of the matters made the ground of refusai. 
The following is the requirement of thè statute: 

"It shall be made to appear to the satisfaction of the court admltting any 
alien to citizenship that immediatelj' preceding the date of his application 
he has resideid continupusly wlthln the United ,Sta,tes five years at least and 
wlthln the state or terrltory where such coiirt is at the tlme held one year 
at least, and that durlng that tlme he has behaved as a man of good moral 
character, attached to the prineiples of the Constitution of the United States 
and well dlsposed "to the good order and happlness of the same." 

It now appearing f rom the records that he made false answers within 
that period, he cannot be said to hâve behaved himself as a man of 
good moral character. If authority were needed for such a plain stat- 
utory requiremçnt, we hâve it in the foUowing cases : In re Diclerico 
(D. C.) 158 Fed. 905; In re Guliano (D. C.) 156 Fed. 420. But it is 
strongly urged by counsel for applicant that the applicant, when he an- 
swered the inquiries of the examiner, had either forgotten about the 
arrest, or did not understand the question. The évidence shows that 
the arrest was in October, 1910, and his examination by the Chief Ex- 
aminer was in January, 1911, three months afterwards. That being the 
only time he had been àrrested, the circumstances attending it could 
not certainly hâve escaped his memory. He clearly understood the 
questions and answers he made and knew at the time they were false. 
He has not behaved himself as a man of good moral character for a 
period of five years before the hearing of this application, and his pé- 
tition must therefore be refused. 

Let an order be drawn accordingly. 



■ IN RË HUTCHINSON 1«- 1 

In re HUTCHINSON. 

(District Court, W. D. MicMgau, S. D. August 1, 1912.) 

Banketipict (§ 400*) — Sale or Pï!operty — Exempt Propekm, ; 

Wliere a bankrupt selected property to tlie value of liis exemi>tion 
under the state law, $250, from Jiis stock of merchandise, an àgreeiiieiu 
by the trustée to pay him sueh sum from the proceeds of the stock sold 
as an entirety will be sustained, where it appears that sueli sale was 
advantageous to the estate. 

[Ed. Note. — Forother cases^ see Bankruptcy, Cent. Dig. ^§ 671-675; 
Dec. Dig. § 400.*] 

In the niatter of Roy Hutchinson, bankrupt. On review of ûrder 
of référée. Reversée!. 

Gillard & Hall, of Grand Rapids, Mich., for trustée. 

SESSIONS, District Judge. The property of the bankrupt con- 
sisted of a small stock of groceries, tools and store fixtures, some ac- 
counts receivable, less than $20 in cash, and exempt household goods. 
In bis schedules tbe bankrupt claimed an exemption of $250 in the 
stock of goods. The trustée attempted to set off that amount of the 
goods in bulk, and not in spécifie articles. The bankrupt assigned bis 
exemption to Judson Grocer Company, and the assignée refused to 
permit the trustée to sell the stock of goods as an entirety and to ac- 
cept a pro rata share of the proceeds. Thereupon the trustée, believ- 
ing that more could be secured for the creditors by selling the entire 
stock and paying the assignée the sum of $250 than could be obtained 
by selling the remuant of the stock after setting apart the exemption, 
entered into a written contract with the assignée, as f oUows : 

"Grand Kapids, Mlchigan, July 29, 1910. 

"We hereby agrée to allow the trustée to sell the exemptions which be- 
long to us, and which we hâve selected out of the stock of Roy Hutchinson, 
of Hastings, Michigan, when the trustée sells the rest of the stock, provided 
that, after the sale is made, he turns over to us the value of said exemptions, 
to wit, $250.00. Judson Grocer Company, 

"By H. T. Stanton, Treasurer. 

"I hereby agrée and consent to the ahove arrangement. 

"J. B. Gillard, Trustée." 

The stock of goods, including the exemption, was appraised at $600, 
and was sold by the trustée under the above contract for $427.55. The 
sale was confirmed. Thereupon the trustée paid to the assignée of 
the bankrupt the sum of $250, and bas asked the référée to allow such 
amount as a disbursement. The référée refused so to do, but did al- 
low the sum of $177.50, upon the theory that, the entire stock of goods 
having brought but 71 per cent, of the appraised value, the bankrupt 
or his assignée was not entitled to more than 71 per cent, of the 
amount of his exemption. 

The précise question hère presented does not appear to bave been de- 
cided in any reported case. While the action of the trustée was some- 
what irregular, yet the course pursued by him was undoubtedly for the 
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best înterests of the estate. The bankrupt claimed and insisted upon the 
full amount of his exemption, and consented to the sale of his prop- 
erty solely upon the condition and agreement that he would receive 
the full amount in cash. No créditer has objected. The trustée hav- 
ing paid out the money pursuant to his contract, made in good faith, 
and the estate and its creditors having profited by his action, he ought 
in justice and equity to be reimbursed. This view is not without sup- 
port of authority. Dunlap Hardware Co. v. Huddleston, 167 Fed. 
433, 93 C. C. A. 69, 21 Am. Bankr. Rep. 731 ; In ré Yeager (D. C.) 

182 Fed. 951, 25 Am. Bankr. Rep. SI ; In re Cottôn & Preston (D. C) 

183 Fed. 190, 25 Am. Bankr. Rep. 532. 

The order of the référée in this regard will be rçversed. 



THE LISTIB. 



(District Court, B. D. Pennsylvanla. Jvîy 23, 1912.y 
No. 57 of 1909. 

SHIPPINO (§ 121*) — LOSS OF OAEQO— UnSEAWOETHINESS— IMPKOPEB liOAClNa. 

The overtumlng of the after section of a jointed coal barge loaded 
wlth coal, on encounterlng the ordinary swells from other vessels whlle 
belng towed , In the harbor, of Phlladelphia in falr weather and smooth 
water, raises a presumption that it was unseaworthy for the carria^e 
undertaken when it started, and the loss of the cargo must be attributèd 
to that cause, where it was shown in addition that it was overloaded, 
and the load was not properly trimmed, and that the forward section, 
not 60 heavUy loaded, carrled its cargo in safety. 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. §§ 449-451 ; Dec. 
Dlg. § 121.* 

LiiablUty of vessel owners for loss or Injury from Improper storage, 
see note to The Gualala, 102 O. O. A. 553.] 

In Admiralty. Suit by the Insurance Company of North America 
against the barge Listie. On final hearing. Decree for libelant 

Lewis, Adleir & L,aws and J. Frank Staley, ail of Phlladelphia, Pa., 
for libelant. 

Howard M. Long, of Philadelphia, Pa., for respondent 

J. B. McPHERSON, Circuit Judge. The libelant was the insurer 
of a cargo of coal amounting to 558 tons that was taken on board the 
barge Listie, to be carried in tow from the Port Richmond coal piers 
on the Delaware river to a wharf on the river Schuylkill. The barge 
was a hinged, or two-section, vessel, each section about 78 f cet -long, 
18 feet beam, and 8 feet 4 inches from the water's edge to the top 
of the covering board. The capacity of each was from 270 to 278 
tons, and on the voyage in question the forward section, or box, was 
carrying 269 tons, and the after section 289 tons. The voyage began 
about half past 6 o'clock on the morning of August 1, 1908, and pro- 
ceeded without event for about three miles down the Delaware river ; 
the weather being clear, the tide ebb, and the water smooth. At this 
point, nearly opposite Reed Street wharf, the after section turned 
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turtle, broke loose from the forward section, and spîlled îts cargo in 
the river. The loss was total, and the libelant paid it, taking an as- 
signment from the shippers of their right of action. It is now aver- 
red that the barge, especially the after section, was unseaworthy in 
several particulars when the voyage began, and in my opinion this aver- 
ment has been satisfactorily proved. 

Clearly there was iio péril of the sea to account for the disaster. 
It is true that the after section lost its equilibrium immediately after 
the barge encountered — practically at the same time — the swells from 
two ferryboats and from a third steamer. AU thèse vessels passed 
on her port side, but the fact that she met them as she did would not 
of itself hâve been sufficient to turn her over. The vessels were not 
unusually near and the swells were not unusually high. In a busy 
harbor, such as the port of Philadelphia, numerous boats of many 
kinds and sizes are continually plying to and fro, and a barge must 
expect to meet several vessels near to her and near to each other. 
The conditions of weather and tide were in the barge's favor, and 
added nothing to the risks of the situation. The disaster was due 
primarily to the facts — which I think are clearly proved — that the 
barge, especially the after section, was not only overloaded, but was 
also improperly loaded. The forward section was not overturned 
and was not injured, but reached the Schuylkill with little delay and 
delivered her cargo in safety. 

The évidence establishes that the after section had several inches 
of water in her when the voyage began; that she was carrying from 
15 to 20 tons more than was reasonably safe, causing her to bave an 
insufficient f reeboard ; that the coal was piled about 3 f eet above her 
combing, tending to make her top-heavy; and that the cargo had not 
been trimmed, thereby causing her to bave a list of about 6 inches to 
port. AU thèse were faults, and in combination lead irresistibly to 
the conclusion that she was not fit to encounter the usual dangers of 
the voyage in question. 

The case need not be further discussed. A presumption of unsea- 
worthiness arises when, without adéquate explanation, a disaster oc- 
curs soon after a voyage begins ; and this presumption is strengthened 
in the présent case by the fact that the less heavily loadled forward 
section, although exposed to precisely the same danger from the swells, 
met them safely and carried her cargo without loss. In addition, there 
is the direct évidence of the faults already referred to. 

The libelant is entitled to a decree, with costs. 
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